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I.    General  Consideration. 

A.  APPEARANCE  DEFINED. 

What  shall  be  deemed  to  constitute 
an  appearance  may  be  determined  by 
the  legislature.  The  Revised  Statutes, 
articles  1241,  1242,  declare  what  shall 
be  deemed  an  appearance,  how  it  shall 
be  entered  and  the  effect  it  shall  have 
as  a  substitute  for  personal  service. 
York  v.  State,  73  Tex.  651,  11  S.  W. 
869. 

This  statutory  provision  does  not 
contravene  the  letter  or  spirit  of  any 
constitutional  provision  intended  for 
the  protection  of  private  rights.  York 
v.  State,  73  Tex.  651,  655,  11  S.  W.  869. 

B.  VOLUNTARY  APPEARANCE. 

An  appearance  is  said  to  be  strictly 
voluntary  when,  without  the  service  of 
process,  a  defendant  in  some  manner 
indicates  his  intention  to  submit  his 
person  and  cause  to  the  jurisdiction  of 
the  court.  York  v.  State,  73  Tex.  651, 
11  S.  W.  869;  Mueller  v.  Heidemeyer, 
49  Tex.  Civ.  App.  259,  109  S.  W.  447, 
affirmed,  no  op.;  Texas,  etc.,  R.  Co. 
v.  McCarty,  29  Tex.  Civ.  App.  616,  619, 
69  S.  W.  229. 


C.  GENERAL  APPEARANCE. 

"It  must  be  held,  since  the  case  of 
York  v.  State,  73  Tex.  651,  654,  11  S. 
W.  869,  that  all  appearances,  unless 
limited,  will  be  held  to  be  general  ap- 
pearances." Mueller  v.  Heidemeyer,  49 
Tex.  Civ.  App.  259,  109  S.  W.  447, 
affirmed,  no  op. 

In  York  v.  State,  73  Tex.  651,  656,  11 
S.  W.  869,  it  was  held  that  a  special  ap- 
pearance by  a  defendant  has,  under 
article  1243  of  Revised  Statutes,  the 
full  effect  in  respect  to  jurisdiction 
which  before  its  adoption  was  given 
to  a  general  appearance. 

D.  APPEARANCE  DAY. 

Articles  1280,  1281,  and  1282  of  the 
Revised  Statutes  after  the  first  of  them 
was  amended,  in  effect,  declare  that 
the  second  day  of  a  term  shall  be  ap- 
pearance day.  Martin  *  v.  Harnett  & 
Co.,  86  Tex.  517,  523,  25  S.  W.  1115, 
followed  in  Union  Cen.  Life  Ins. 
Co.  v.  Lipscomb  (Civ.  App.),  27  S.  W. 
307. 

In  Jones  v.  Walker,  44  Tex.  200,  it 
was  held  that  there  is  no  day  of  the 
term    properly   known    as    the    appear- 
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ance  day  on  which  a  petition  in  a  pro- 
ceeding by  distress  warrant  should  be 
filed,  and  it  would  seem  that  it  should 
be  filed  at  the  first  day  of  the  term  to 
which  the  distress  warrant  is  return- 
able. 

As  to  demand  for  jury  trial  on  ap- 
pearance day,  see  the  title  JURY.  As 
to  appearance  day  where  service  by 
publication  see  the  title  SUMMONS 
AND  PROCESS. 

n.    Who  May  Make  Appearance. 

A.     CURATOR  OR   GUARDIAN. 

Under  the  law  as  it  stood  in  1839  the 
court  did  not  obtain  jurisdiction  of  the 
person  of  the  defendant  where  the 
sheriff's  return  was  "served  by  reading 
the  within"  instead  of  delivering  to 
him  the  copy,  of  the  writ  and  petition, 
and  all  subsequent  proceedings,  in- 
cluding a  sale  under  execution,  were 
void  although  the  defendant  was  repre- 
sented by  a  curator  ad  litem.  McCoy 
v.   Crawford,  9  Tex.  353. 

Where  the  judgment  closing  an  ad- 
ministration is  void  for  want  of  juris- 
diction, the  mere  fact  that  an  attor- 
ney appointed  by  the  court  appears  for 
one  of  the  heirs  does  not  operate  as 
an  estoppel  against  him,  in  the  absence 
of  proof  that  he  received  any  benefit 
under  the  judgment.  Dodge  v.  Phelan, 
2  Tex.  Civ.  App.  441,  448,  21  S.  W. 
309. 

Where  an  order  for  sale  of  the  lands 
of  a  minor  was  made  upon  the  petition 
of  a  creditor,  upon  notice  of  the  appli- 
cation by  publication  without  the 
posting  of  notices  as  required  by  ar- 
ticle 5703  of  Paschal's  Digest,  was 
void,  and  the  appearance  of  the  guard- 
ian to  resist  the  order  did  not  cure 
the  want  of  statutory  notice.  Simp- 
son v.  Mitchell,  47  Tex.  572.  See  the 
titles  EXECUTORS  AND  ADMIN- 
ISTRATORS; GUARDIAN  AND 
WARD;    SHERIFFS'    SALES. 

B.     HUSBAND  AND  WIFE. 

Where  a  husband  and  wife  are  de- 
fendants   to   a   suit,   and   the   wife   has 


not  been  cited,  an  answer  for  "defend- 
ants" and  general  representation  of 
"defendants"  throughout  the  proceed- 
ings, by  counsel,  will  not  preclude  the 
wife  from  raising  the  objection,  on  er- 
ror, that  the  citation  was  not  served 
upon  her.  Shelby  v.  Perrin,  18  Tex. 
515,  517.  See  the  title  HUSBAND 
AND  WIFE. 

C.     PARTNERS. 

See,  generally,  the  title  PARTNER- 
SHIP. As  to  error  in  refusing  to 
abate  a  sequestration  suit  against  a 
partnership  where  one  partner  appears, 
see  the  title  APPEAL  AND  ERROR, 
vol.  1,  p.  313. 

"A  voluntary  appearance,  without 
service,  by  a  member  of  a  firm,  or  by 
all  its  members  by  attorney,  in  a  suit 
against  a  partnership,  would,  we  think, 
likewise  authorize  a  judgment  binding 
upon  the  firm  property  as  well  as 
upon  the  individual  property  of  the 
member  or  members  of  the  firm  so 
appearing  and  answering  in  the  suit.'' 
State  v.  Cloudt  (Civ.  App.),  84  S.  W. 
415,  416,  affirmed  in  10  Tex.  660,  no  op. 

When  several  partners  are  defend- 
ants, none  of  whom  is  cited,  but  one 
files  an  answer  in  behalf  of  all,  signed 
with  his  own  name,  which  he  after- 
wards withdraws,  and  judgment  is  ren- 
dered against  all,  on  error  by  one  of 
the  other  partners,  it  is  questionable 
whether  the  answer  of  one  partner  is 
binding  upon  the  others  not  served. 
Bright  v.   Sampson,  20  Tex.  21. 

Recital  of  Authority. — The  answer 
of  the  one  partner  is  not  an  answer  for 
all  the  members  of  a  partnership, 
where  there  is  nothing  in  the  record  to 
show  his  authority  to  act  for  the 
others,  except  his  and  the  plaintiff's  as- 
sertion of  the  fact  that  they  were  part- 
ners. Bright  v.  Sampson,  20  Tex. 
21,  24. 

After  Dissolution. — In  Texas,  etc..  R. 
Co.  v.  McCaughey,  4  Tex.  L.  R.,  293, 
citing  Alexander  v.  Stern,  41  Tex.  193, 
the  issuance  and  service  of  citation 
was  waived  by  the  appearance  of  one 


Digitized  by 


Google 


Appearances 


partner  after  the  dissolution  of  the 
firm,  and  it  was  held  sufficient  under 
art.  1224,  Rev.  Stat.  Sanger  Bros.  v. 
Overmier,  64  Tex.  57,  59. 

A  suit  by  attachment  to  recover  a 
debt  due  from  a  mercantile  partner- 
ship was  brought  in  a  county  in  which 
neither  of  the  partners  resided.  One 
of  them  pleaded  in  abatement  claim- 
ing the  privilege  of  being  sued  in  the 
county  of  his  residence.  Afterwards, 
and  after  the  dissolution  of  the  part- 
nership, the  other  partner  filed  a  gen- 
eral denial  to  the  action.  It  was  shown 
that  the  firm  debts  were  still  unpaid. 
It  was  held  that,  the  entry  of  an  ap- 
pearance and  filing  of  a  general  denial 
by  the  partner  last  answering,  brought 
both  partners  into  court  for  the  pur- 
poses of  the  attachment  already  levied 
on  partnership  property  alone,  not- 
withstanding the  plea  in  abatement 
filed  by  the  other  partner,  and  that 
jurisdiction  attached.  Sanger  Bros.  v. 
Overmier,  64  Tex.   57. 

D.  EXECUTORS    AND    ADMINIS- 
TRATORS. 

See  the  title  EXECUTORS  AND 
ADMINISTRATORS. 

In  an  action  on  a  note  wherein  its 
legality  was  questioned  the  payee 
caused  two  of  the  makers  of  the  note 
to  be  cited.  A  third  maker  had  died. 
The  payee  was  not  bound  to  cite  his 
legal  representative,  but  the  legal 
representative  had  a  right  to  appear, 
with  the  other  defendants,  and  have 
the  validity  of  the  note  adjudicated; 
and  his  voluntary  appearance  was  a 
waiver  of  and  dispensed  with  the 
necessity  of  a  citation.  Womack  v. 
Shelton,  31  Tex.  592,  593,  594. 

E.  ATTORNEYS. 

See  post,  "By  Employment  of  At- 
torney," III,  D. 

Article  1241.  Rev.  Stat.,  provides  that 
"the  defendant  may  in  person  or  by  at- 
torney or  by  his  duly  authorized  aajent 
enter  an  appearance  in  open  court." 
York  v.  State,  73  Tex.  651,  655,  11  S.  W. 


869;  Tammen  v.  Schaefer,  45  Tex.  Civ. 
App.  522,  101  S.  W.  468;  Staller  v.  Mc- 
Donald, 3  App.  Civ.  Cases,  §  382; 
Thompson  v.  Bishop,  29  Tex.  154; 
Texas,  etc.,  R.  Co.  v.  McCarty,  29  Tex. 
Civ.   App.   616,  619,  69   S.   W.   229. 

Where  the  attorney  of  the  defend- 
ant swears  that  he  made  an  appearance 
in  the  suit  for  the  defendant,  that  his 
action  "in  the  case,  from  beginning  to 
end,  was  the  result  of  my  own  judg- 
ment and  reflection,  under  the  instruc- 
tion of  my  client,"  the  court  held  that 
the  defendant  made  an  appearance. 
Hart  v.  Mills,  38  Tex.  518,  520. 

"A  judgment  rendered  against  a 
party  who  appears  by  attorney  would 
have  the  same  validity  in  any  state  of 
the  Union  as  where  it  was  rendered." 
Wilson  v.  Zeigler,  44  Tex.  657,  659. 

Authority  to  Appear.— If  the  defend- 
ant can  prove  that  the  attorney  had  no 
authority,  his  rights  will  not  be  prej- 
udiced by  the  attorney's  acts,  and  an 
unauthorized  confession  of  judgment 
by  him  will  be  set  aside.  Miller  v. 
Alexander,  8  Tex.  36;  Merritt  v.  Clow, 
2  Tex.  582. 

A  recital  in  a  decree  that  a  party 
was  represented  by  an  attorney  at  law, 
does  not  preclude  such  party  from 
showing  the  want  of  authority  of  the 
attorney.  In  a  case  where  the  attor- 
ney makes  affidavit  that  he  appeared 
without  authority,  the  recital  in  the  de- 
cree that  one  appeared  as  attorney  is 
not  conclusive  of  his  authority  to  do 
so  as  the  plaintiff  shows  that  the  ap- 
pearance was  unauthorized.  Chapman 
v.  Austin,  44  Tex.  133,  135. 

Power  to  Authorize  Attorney  to 
Appear. — Authority  to  take  proceed- 
ings to  recover  possession  and  obtain 
title  to  land,  authorized  the  employ- 
ment of  an  attorney  to  enter  appear- 
ance in  a  pending  suit,  and  a  mortga- 
gee of  the  interest  of  such  party  after 
appearance  entered,  without  service  of 
process,  was  charged  with  notice  of  the 
proceedings.  Hanrick  v.  Gurley,  93 
Tex.  458.  54  S.  W.  347,  55  S.  W.  119, 
56   S.   W.   330. 


Digitized  by 


Google 


Appearances 


Presumption  of  Authority.  —  His 
authority  will  be  presumed  where  an 
attorney  appears  for  a  party  against 
whom  no  writ  has  issued.  Merritt  v. 
Clow,  2  Tex.  582. 

"There  is  no  presumption  against  the 
authority  of  the  attorneys,  and  if  their 
appearance  was  of  a  nature  which 
could  be  authorized  by  their  clients,  it 
would  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  such 
authority  existed."  Mueller  v.  Heide- 
meyer,  49  Tex.  Civ.  App.  259,  266,  109 
S.  W.  447,  affirmed,  no  op. 

The  suit  filed  November  17,  1846,  ci- 
tation was  issued  against  certain  non- 
resident unknown  owners  of  the  prop- 
erty by  publication  under  article  677  of 
Hartley's  Digest  and  judgment  was 
entered  November  16,  1847.  In  the 
record  was  an  answer  signed  by  at- 
torneys, and  referred  to  in  the  judg- 
ment. The  presumption  is  that  the  an- 
swer was  filed  by  attorneys  who  were 
appointed  by  the  court.  Such  answer 
did  not  bind  the  defendants.  Foote 
v.   Sewall,  81   Tex.   659,   17   S.   W.   373. 

Inquiry  into  Authority. — The  author- 
ity of  an  attorney  to  appear  in  a  case 
can  be  inquired  into  after,  judgment. 
Bright  v.  Sampson,  20  Tex.  21;  Merritt 
v.   Clow,  2  Tex.  582. 

To  Appear  for  Infant. — An  agree- 
ment made  by  one  acting  as  attorney 
for  a  minor  heir  to  enter  an  appear- 
ance for  the  heir  in  .a  suit  in  which 
the  heir  is  sought  to  be  made  a  party 
defendant,  is,  as  to  such  heir,  a  nullity. 
As  the  minor  defendants  could  only 
appear  by  guardian,  it  is  clear  that  the 
agreement  of  an  attorney  could  not  be 
made  to  operate  as  an  appearance  for 
them.  Russell  v.  Texas,  etc.,  R,  Co., 
68  Tex.  646,  650,  5  S.  W.  686.  See 
ante,  "Curator  or  Guardian,"  II,  A. 

F.  CORPORATIONS. 

See  post,  "Present  Rule,"  III, 
E,  1,  b. 

G.  PERSONS  IN  INTEREST. 

All  persons  interested  in  the  subject 


matter,  although  they  have  not  been 
summoned  by  the  applicant,  have  the 
right  to  •  appear  upon  an  application 
for  a  writ  of  mandamus.  Smith  v. 
Power,  2  Tex.  57;  Francis  v.  North- 
cote,  6  Tex.  185.  See  the  title  MUI^- 
TIPUCITY  OF  SUITS. 

m.    How  Appearance  Made. 
A    IN  GENERAL. 

See  ante,  "Curator  or  Guardian," 
II,  A. 

The  purpose  for  which  an  appear- 
ance is  made  is  unimportant,  as  is  the 
intention  with  which  it  is  made,  if  the 
act  done  is  one  which  the  statute  de- 
clares is  such  as  gives  to  the  court 
jurisdiction  to  render  a  personal  judg- 
ment against  the  person  appearing. 
York  v.  State,  73  Tex.  651,  11  S.  W. 
869. 

B.  IN  WRONG  NAME. 

Where  a  person  voluntarily  makes 
himself  a  party  to  a  suit  under  a 
wrong  name  and  is  in  fact  a  real  party 
to  the  suit,  the  appearance  by  a  wrong 
name  is  immaterial.  Parol  evidence 
was  admissible  to  identify  her  as  a 
party  to  the  action.  \  Haines  v.  West, 
101  Tex.  226,  230,  105  S.  W.  1118,  af- 
firming 102  S.  W.  436. 

C.  BY  DISCLAIMING  INTEREST. 

Where  a  person  holding  the  legal 
title  to  property  assented  to  a  suit  to 
quiet  title,  disclaimed  all  right  adverse 
to  the  other  parties  and  avowed  his 
readiness  to  make  title  to  either,  as  the 
court  might  decree  by  a  writing  ex- 
ecuted and  delivered  to  the  plaintiff  be- 
fore the  institution  of  the  suit,  it  was 
equivalent  to  an  authority  to  enter  his 
appearance  whenever  the  suit  should 
be  brought.  The  writing  is  in  the  na- 
ture of  a  bill  of  interpleader  in  equity. 
Herrington  v.  Williams,  31  Tex.  448, 
458. 

D.  BY  EMPLOYMENT  OF  AT- 
TORNEY. 

The  statement  by  an  attorney  in  the 
clerk's  presence  that  he  represents  the 
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plaintiff,  with  the  request  that  his 
named  be  so  entered  on  the  docket,  is 
not  such  an  appearance  in  a  'proceed- 
ing for  trial  of  the  right  of  property 
seized  under  plaintiff's  execution  as 
will  authorize  the  court  to  dispose  of 
the  action  by  quashing  the  execution 
at  the  first  term,  instead  of  continuing 
the  cause  because  of  plaintiff's  nonap- 
pearance, as  required  by  the  statute  in 
such  case.  Rev.  Stat.,  art.  5300.  "In 
the  absence  of  pleadings  filed  or  of  an 
appearance  in  open  court  entered  upon 
the  minutes  thereof,  it  would  be  un- 
safe and  unwise  to  hold  parties  re- 
sponsible for  an  appearance  in  courts 
of  record  upon  such  vague  and  uncer- 
tain conditions  as  those  here  dis- 
closed." Stevens  v.  Perrin,  19  Tex. 
Civ.   App.   554,   556,  47  S.   W.   802. 

There  having  been  no  such  appear- 
ance as  is  prescribed  by  law,  the  de- 
fective citation  was  not  cured,  and  the 
judgment  by  default  was  unauthorized. 
The  facts  which  are  claimed  to  con- 
stitute such  appearance  are:  That  he 
executed  said  replevy  bond;  that  he 
employed  attorneys  to  defend  said 
suit,  and  that  said  attorneys  accepted 
service  of  a  certain  notice  in  said 
cause  and  waived  the  filing  of  certain 
record  evidence  to  be  used  on  the  trial ; 
of  said  cause.  Wells  v.  Ames  Iron 
Works,  3  App.  Civ.  Cases,  §  296. 

E.    BY   MOTION   TO    QUASH    CI- 

TATION. 
1.    By  Defendant, 
a.    Former  Rule. 

Prior  to  the  enactment  of  article 
1243  of  the  Revised  Statutes  in  1879, 
a  motion  to  quash  citation  made  by  a 
defendant  constituted  a  special  appear- 
ance, -flitna  Life  Ins.  Co.  v.  Hanna, 
81  Tex.  487,  17  S.  W.  35.  See  Loeb  v. 
Crow,  15  Tex.  Civ.  App.  537,  40  S.  W. 
506,  affirmed  in  93  Tex.  645,  no  op.; 
York  v.  State,  73  Tex.  651,  655,  11  S. 
W.  869. 

An  appearance  for  the  purpose  of 
objection  to  process,  or  want  of  proc- 
ess,  has   often   been    held   by   the   su- 


preme court  to  be  permissible,  and  not 
to  bind  the  party  to  a  full  appearance 
in  the  cause.  De  Witt  v.  Monroe  & 
Bro.,  20  Tex.  289.  But  see  Grizzardv. 
Brown,  2  Tex.  Civ.  App.  584,  22  S.  W. 
"252. 

A  plea  in  abatement  to  the  jurisdic- 
tion of  the  court  is  not  waived  by  the 
filing  of  other  defenses  cotempora- 
neously  with  the  plea  in  which  the 
right  to  insist  upon  it  is  not  formally 
reserved.     Hagood  v.  Dial,  43  Tex.  625. 

Where  the  defendant  in  an  attach- 
ment suit  appeared  and  moved  to 
dismiss  because  of  the  insufficiency  of 
the  petition  and  affidavit,  which  motion 
was  overruled,  this  was  not  such  an 
appearance  and  answer  to  the  merits 
as  precluded  him  from  moving  the  next 
day  to  dismiss  the  cause  for  want  of 
service  of  a  citation;  and  it  appearing 
that  citation  had  not  been  served  as 
required  by  law,  the  motion  was 
properly  sustained.  Raquet  v.  Nixon, 
Dallam  386. 

Defendant  appeared  and  excepted  to 
the  jurisdiction  of*  the  court,  and 
moved  to  quash  the  attachment,  stat- 
ing that  he  appeared  for  the  purposes 
expressed  therein  alone;  and  in  his 
other  answer  he  stated  that  it  was 
filed  without  any  intention  of  waving 
his  other  pleas,  and  that  he  thus  an- 
swered to  the  merits  only  in  the  event 
they  should  be  overruled.  This  plead- 
ing of  the  defendant  entered  an  ap- 
pearance, and  gave  the  court  jurisdic- 
tion over  his  person.  Grizzard  v. 
Brown,  2  Tex.  Civ.  App.  584,  22  S.  W. 
252. 

Where  the  plaintiff  sued  out  an  orig- 
inal attachment,  but  did  not  pray  for 
nor  sue  out  citation  for  personal  serv- 
ice upon  the  defendant,  the  court  hav- 
ing quashed  the  attachment  on  motion, 
the  defendant,  who  had  come  in  with- 
out service  and  filed  an  answer  to  the 
petition,  first,  by  a  general  denial  of 
all  and  singular  the  matters  and  things 
in  the  petition,  and,  secondly,  set-off 
and  reconvention,  moved  the   court  to 
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dismiss  the  suit;  held,  that  had  the  de- 
fendant not  filed  his  answer,  the 
motion  should  have  been  sustained;  but 
as  it  was,  the  motion  was  properly  re- 
fused.    Green  v.  Hill,  4  Tex.  465. 

Where  the  plaintiff  and  defendant 
were  nonresidents  and  the  suit  was 
commenced  by  attachment,  the  defend- 
ant appeared  and  answered  to  the  mer- 
its and  obtained  a  continuance;  after- 
wards, on  motion  of  the  defendant,  the 
attachment  was  quashed,  the  defend- 
ant then  moving  to  dismiss  the  suit 
for  want  of  jurisdiction;  held,  that  he 
had  submitted  to  the  exercise  of  juris- 
diction over  his  person,  and  it  was  too 
late  to  claim  his  personal  immunity 
and  to  object  to  the  exercise  of  the 
jurisdiction  of  the  court  on  that 
ground.  Campbell  v.  Wilson,  6  Tex. 
379;  Primrose  v.  Roden,  14  Tex.  1. 

b.     Present  Rule. 

Article  1243,  Rev.  Stat.,  provides: 
"When  the  citation  or  service  thereof 
is  quashed  on  motion  of  the  defend- 
ant, the  case  may  be  continued  for  the 
term,  but  the  defendant  shall  be 
deemed  to  have  entered  his  appear- 
ance to  the  succeeding  term  of  the 
court."  York  v.  State,  73  Tex.  651,  11 
S.  W.  869. 

As  the  rule  provided  in  this  statute 
tends  to  a  speedy  administration  of 
justice  and  the  saving  of  costs  in  liti- 
gation, it  should  be  liberally  construed. 
Central,  etc.,  R.  Co.  v.  Morris,  68  Tex. 
49,  3  S.  W.  457. 

This  act  gave  to  the  special  appear- 
ance of  a  defendant  for  the  purpose  of 
objecting  to  the  service  of  citation 
upon  him  the  effect  of  a  general  ap- 
pearance to  the  succeeding  term  of  the 
court  I.  &  G.  N.  R.  Co.  v.  Brett,  61  Tex. 
483,  486;  Keener  v.  Moss,  66  Tex.  181, 
184,  185,  18  S.  W.  447;  Rabb  v.  Rogers, 
67  Tex.  335,  336,  340,  3  S.  W.  303; 
Wootters  v.  Kauffman,  67  Tex.  488, 
496,  3  S.  W.  465;  Central,  etc.,  R.  Co. 
v.  Morris,  68  Tex.  49,  3  S.  W.  457; 
Feibleman  v.  Edmonds,  69  Tex.  334, 
338,  6   S.   W.  417;  York  v.     State,     73 


Tex.  651,  655,  11  S.  W.  869;  Sam  v. 
Hochstadler  Bros.,  76  Tex.  162,  13  S. 
W.  535;  St.  Louis,  etc.,  R.  Co.  v.  Whit- 
ley, 77  Tex.  126,  13  S.  W.  853;  Kauff- 
man v.  Wooters,  79  Tex.  205,  13  S. 
W.  549;  JEtna  Life  Ins.  Co.  v.  Hanna, 
81  Tex.  487,  17  S.  W.  35;  Pace  v.  Pot- 
ter, 85  Tex.  473,  22  S.  W.  300,  revers- 
ing 20  S.  W.  928;  Western  Cottage 
Piano,  etc., .  Co.  v.  Anderson,  97  Tex. 
432,  435,  79  S.  W.  516,  reversing  76  S. 
W.  945;  Fairbanks  &  Co.  v.  Blum,  2 
Tex.  Civ.  App.  479,  21  S.  W.  1009; 
Carothers  v.  Johnson,  4  App.  Civ. 
Cases,  §  263,  17  S.  W.  1088;  Jones  v. 
Keith  (Civ.  App.),  22  S.  W.  773; 
Texas,  etc.,  R.  Co.  v.  Childs  (Civ. 
App.),  40  S.  W:  41,  42. 

This  statute  introduced  an  important 
change  in  the  practice  in  this  state. 
It  gave  to  a  special  appearance  of  the 
defendant  made  in  his  motion  attack- 
ing the  service  the  same  effect  as 
would  have  followed  from  a  general 
appearance  prior  to  its  enactment  in 
1879.  ^tna  Life  Ins.  Co.  v.  Hanna,  81 
Tex.  487,  490,  17  S.  W.  35. 

The  appearance  merely  to  object  to 
the  legal  effect  of  constructive  service 
of  citation  would  not  subject  the  de- 
fendant to  a  trial  at  the  first  term  of 
the  court  after  such  service.  St.  Louis, 
etc.,  R.  Co.  v.  Whitley,  77  Tex.  126, 
13  S.  W.  853. 

Where  the  defendant's  plea  of  per- 
sonal privilege  was  not  filed  prior  to 
the  time  he  had  appeared  in  court,  and 
submitted  his  motion  to  quash  the 
service  of  citation  upon  him,  he  sub- 
mitted himself  to  the  jurisdiction  of 
the  court  (Feibleman  v.  Edmonds,  69 
Tex.  334,  6  S.  W.  417;  York  v.  State, 
73  Tex.  651,  652,  11  S.  W.  869;  Sam  v. 
Hochstadler  Bros.,  76  Tex.  162,  13  S. 
W.  535),  and  such  should  have  been 
the  ruling  of  the  court.  Carothers  v. 
Johnson,  4  App.  Civ.  Cases,  §  263,  17 
S.  W.  1088. 

Immaterial  Whether  Motion  Sus- 
tained or  Overruled. — It  is  not  the  fact 
that  the  motion  to  quash  a  citation  or 
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service  is  sustained  or  overruled  which 
operates  as  an  appearance,  but  it  is  the 
fact  that  a  defendant  appears  and  asks 
an  adjudication  which  makes  the  ap- 
pearance. Keener  v.  Moss,  66  Tex. 
181,  185,  18  S.  W.  447;  York  v.  State, 
73  Tex.  651,  656,  11  S.  W.  869.  See, 
also,  I.  &  G.  N.  R.  Co.  v.  Brett,  61  Tex. 
483,  486,  487;  Central,  etc.,  R.  Co.  v. 
Morris,  68  Tex.  49,  57,  3  S.  W.  457; 
^Etna  Life  Ins.  Co.  v.  Hanna,  81  Tex. 
4*87,  490,  17  S.  W.  35;  Fairbanks  &  Co. 
v.  Blum,  2  Tex.  Civ.  App.  479,  21  S.  W. 
1009. 

Immaterial  Whether  Service  by  No- 
tice or  Citation. — The  consequences  as 
to  service  by  notice  being  the  same  un- 
der the  statute  as  service  by  citation, 
the  effects  of  a  motion  to  quash  the 
two  species  of  process  must  be  the 
same  as  to  constructive  appearance  at 
the  term  following.  Feibleman  v.  Ed- 
monds, 69  Tex.  334,  6  S.  W.  417. 

"The  law  doubtless  intended  to  in- 
clude every  character  of  process  by 
which  a  defendant  is  summoned  into 
court  to  answer  the  complainant  of  a 
plaintiff."  Feibleman  v.  Edmonds,  69 
Tex.   334,   338,   6    S.   W.   417. 

A  defendant  cited  by  publication  ap- 
pearing to  quash  the  service  is  in  court 
for  all  purposes  as  if  regularly  cited  to 
the  next  term.  Kauffman  v.  Wooters, 
79  Tex.  205,  13  S.  W.  549. 

Where  Motion  Not  Acted  upon. — 
If  the  motion  to  quash  is  not  acted  on 
during  the  term,  but  is  passed  to  an- 
other term  without  action,  the  defend- 
ant will  be  treated  as  having  appeared 
at  the  next  term.  Feibleman  v.  Ed- 
monds, 69  Tex.  334,  6  S.  W.  417. 

Where  Motion  Sustained. — If  the 
motion  to  quash  the  citation  is  sus- 
tained and  citation  quashed,  the  de- 
fendant has  by  virtue  of  the  statute 
made  an  appearance  at  the  next  term. 
I.  &  G.  N.  R.  Co.  v.  Brett,  61  Tex.  483; 
Keener  v.  Moss,  66  Tex.  181,  18  S.  W. 
447;  Rabb  v.  Rogers,  67  Tex.  335,  336, 
3  S.  W.  303. 

"If   exceptions    to   the      citation      or 


service  are  sustained,  an  appearance  to 
the  next  term  is  effected  by  the  stat- 
ute; and  defendant  has,  of  course,  un- 
til then  to  plead,  and  may  plead  as  if 
he  had  been  cited  to  that  term." 
Texas,  etc.,  R.  Co.  v.  Childs  (Civ.  App.), 
40  S.  W.  41,  42. 

But  in  Western  Cottage  Piano,  etc., 
Co.  v.  Anderson,  97  Tex.  432,  79  S.  W. 
516,  reversing  76  S.  W.  945,  it  was  held 
that  where  citation  is  quashed  the  de- 
fendant is  required  to  answer  at  the 
first  term. 

Where  Motion  Overruled. — If  the 
motion  to  quash  be  properly  overruled, 
the  defendant  is  in  court  from  the  time 
of  the  service;  if  improperly  over- 
ruled, and  the  case  is  continued,  he  has 
obtained  all  the  benefit  that  could  have 
resulted  if  his  motion  had  been  sus- 
tained, and,  the  error  being  immaterial, 
would  afford  no  ground  for  reversing 
a  judgment  afterwards  rendered,  and 
no  constitutional  right  of  the  defend- 
ant is  infringed  thereby.  Central,  etc., 
R.  Co.  v.  Morris,  68  Tex.  49,  3  S.  W. 
457;  Jones  v.  Keith  (Civ.  App.),  22  S. 
W.  773.  See  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  313.' 

Where  Motion  Made  by  Nonresi- 
dent.— It  is  not  decided  whether  an  ap- 
pearance by  a  nonresident  of  Texas  for 
the  purpose  of  objecting  to  the  right 
of  a  Texas  state  court  to  bring  him 
within  its  jurisdiction  by  notice  served 
without  the  state,  can  so  bring  him 
within  the  jurisdiction  of  the  state  as 
to  require  him  to  answer  at  the  suc- 
ceeding term.  Feibleman  v.  Edmonds, 
69  Tex.  334,  6  S.  W.  417. 

Even  admitting  that  a  defendant  to 
a  suit  instituted  in  Texas  cannot  be 
brought  into  court  under  citation 
served  in  another  state,  yet  if  he  ap- 
pears and  moves  to  quash  the  service 
of  the  writ,  he  thereby  impliedly 
waives  all  other  objections  to  the  writ, 
not  then  urged.  Feibleman  v.  Ed- 
monds, 69  Tex.  334,  6  S.  W.  417. 

Suit  was  brought  against  a  nonresi- 
dent   insurance    company     alleged     to 
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have  an  agent  within  the  state.  Cita- 
tion was  served  by  delivery  of  the 
citation,  etc.,  to  the  agent.  Appear- 
ance was  made  pleading  in  abatement 
that  the  alleged  agent  upon  whom  the 
service  had  been  made  was  not  its 
agent.  The  motion  to  quash  was 
overruled  and  exceptions  saved.  At  a 
subsequent  term  defendant  pleaded  to 
the  merits.  Held,  that  the  appearance 
attacking  the  service  of  citation  was 
such  appearance  of  itself  as  would  give 
jurisdiction,  ^tna  Life  Ins.  Co.  v. 
Hanna,  81  Tex.  487,  17  S.  W."  35. 

Defendant,  a  foreign  corporation, 
filed  a  plea  to  the  jurisdiction  of  the 
court,  and  denied  that  the  person  upon 
whom  the  service  was  made  was  the 
agent  of  the  corporation.  Held,  to  be 
such  an  appearance  as  gave  jurisdic- 
tion over  the  person,  as  fully  as  would 
the  issuance  of  proper  citation  and  its 
proper  service.  Although  the  service 
was  quashed,  it  operated  as  an  appear- 
ance to  the  next  term.  Fairbanks  & 
Co.  v.  Blum,  2  Tex.  Civ.  App.  479,  21 
S.  W.  1009. 

Service  of  citation  was  made  in  New 
York  upon  a  resident  of  that  city.  An 
attachment  was  sued  out  and  levied. 
The  defendant  appeared  and  moved  to 
set  aside  the  attachment,  which  mo- 
tion was  successful.  Held,  that  such 
appearance  put  defendant  in  court  for 
all  purposes,  at  least  at  the  succeeding 
term  of  the  court.  Sam  v.  Hochstad- 
ler  Bros.,  76  Tex.  162,  13  S.  W.  535. 

After  exceptions  sustained  to  cita- 
tion to  defendant  and  to  service,  the 
defendant  voluntarily  appeared,  no  new 
process  having  issued,  and  filed  pleas 
to  the  jurisdiction  of  the  court  only  as 
to  the  subject  matter  of  the  suit  and 
the  venue  of  the  cause,  defendant  al- 
leging that  he  was  not  a  citizen  of 
Texas.  Held,  the  defendant's  appear- 
ance being  voluntary,  the  court  had 
jurisdiction  of  his  person  as  fully  as 
though  he  had  been  served  with  proper 
process.  Liles  v.  Woods  &  Co.,  58 
Tex.  416. 


Where  Motion    Made    by    Corpora- 
tion.— It  -is    conceded    moreover,    that 
the  defendant,  a  corporation,  may  ap- 
pear to  contest  the  service  through  an 
alleged   officer  or  agent,  and   quash   it 
by  showing  that  the  person  on  whom 
the  writ  was  served  is  not  his  officer 
j  or    agent.      This     under     our     statute 
,  operates  as  an  appearance  at  the  next 
:  term.     Rev.   Stat.,  art.   1243.     Jones  v. 
Jefferson,  66  Tex.  576,  578,  1  S.  W.  903. 
2.    By  Other  Party. 

The  filing  of  exceptions  to  the  man- 
ner of  citation,  by  one  impleaded  by  a 
defendant,  is  not  a  waiver  of  objec- 
tiors  to  the  jurisdiction.  Texas,  etc., 
R.  Co.  v.  Childs  (Civ.  App.),  40  S. 
W.  41. 

F.  BY      PLEA      OF     PERSONAL 
PRIVILEGE. 

See  ante,  "Present  Rule,"  III,  E,  1. 
b;  post,  "As  to  Venue,"  VI,  C. 

G.  BY   PROCURING   CONTIN- 
UANCE. 

The  procuring  a  continuance  by  a 
motion  or  a  continuance  by  agreement 
is  tantamount  to  a  general  appearance. 
Mueller  v.  Heidemeyer,  49  Tex.  Civ. 
App,  259,  109  S.  W.  447,  affirmed,  no 
op.;  Rabb  v.  Rogers,  67  Tex.  335,  336, 
340,  3  S.  W.  303;  Texas,  etc.,  R.  Co.  v. 
McCarty,  29  Tex.  Civ.  App.  616]  619,  69 
S.  W.  229;  Seley  v.  Whitfield,  24  Tex. 
Civ.  App.   56,  58  S.  W.  541. 

It  is  too  late  after  procuring  a  con- 
tinuance to  object  to  the  process  by 
attachment  and  to  the  jurisdiction  of 
the  court.  Campbell  v.  Wilson,  6  Tex. 
379,  392. 

In  Thompson  v.  Alford,  20  Tex.  491, 
it  was  held  that  the  agreement 
to  a  *  continuance  in  a  boundary  case 
amounted  to  an  appearance. 

"In  the  case  of  Texas,  etc.,  R.  Co.  v. 
McCarty,  29  Tex.  Civ.  App.  616,  69  S. 
W.  229,  230,  the  question  was  raised 
by  one  of  the  defendants  against 
whom  judgment  had  been  obtained  in 
the  court  below  that  the  judgment 
was  void  for  the  want  of  proper  serv- 
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ice,  that  defendant  did  not  file  any 
pleadings  in  the  case,  nor*  was  he 
represented  at  the  trial;  but  as  said  by 
the  court:  'The  defendants  negotiated 
for  and  obtained  a  postponement  on 
the  ground  that  they  could  not  get 
ready  for  trial  at  the  term."  Mueller 
v.  Heidemeyer,  49  Tex.  Civ.  App.  259, 
109  S.  W.  447,  452,  affirmed,  no  op. 

Where,  in  an  action  against  two 
railway  companies,  citation  was  served 
on  the  traveling  passenger  agent  of 
one  of  them,  and  before  the  appear- 
ance term  it  had  passed  into  the  hands 
of  the  attorneys  of  the  other  com- 
pany, who  obtained  a  continuance  for 
both  defendants,  there  was  a  voluntary 
appearance  shown  sufficient  to  waive 
the  defect,  if  any,  in  the  service  of  the 
citation.  Texas  &  Pacific  Ry.  Co.  v. 
McCarty,  29  Tex.  Civ.  App.  616,  69  S. 
W.  229. 

"Where  the  parties  to  a  cause  con- 
sent to  a  continuance,  they  by  that  act 
agree  to  try  the  cause  before  that 
court,  but  not  at  that  term;  otherwise 
a  defendant  might  have  a  case  con- 
tinued until  the  plaintiffs  cause  of  ac- 
tion was  barred  by  limitation,  and  then 
by  interposing  mere  dilatory  pleas  dis- 
miss the  suit."  Kelso  v.  Adams,  2 
Posey  374,  376. 

H.     BY   DEMURRER    OR   EXCEP- 
TION. 

A  defendant  sued  out  of  the  county 
of  his  residence  by  taking  exceptions 
to  the  plaintiffs  petition  and  by  con- 
senting to  a  continuance  upon  the 
overruling  of  his  exceptions  makes  an 
appearance  and  waives  the  privilege  of 
being  sued  in  the  county  of  his  resi- 
dence. Seley  v.  Whitfield,  24  Tex.  Civ. 
'  App.  56,  58  S.  W.  541. 

Upon  a  counterclaim  being  filed  by 
the  defendant,  plaintiff  dismissed  his 
petition  in  order  to  ask,  as  a  nonresi- 
dent, for  a  removal  of  the  case  to  the 
federal  court.  After  an  order  by  the 
federal  court  remanding  the  case, 
plaintiff  demurred  to  the  counterclaim 
of  defendant.     Held,  that  such  demur- 


rer constituted  an  appearance,  giving 
the  court  jurisdiction  over  plaintiff, 
even  though  the  matter  set  up  by  the 
counterclaim  was  not  of  such  nature 
as  to  be  a  proper  set-off  against  the  de- 
mand of  plaintiff,  which  had  been  dis- 
missed. Talbott  &  Sons  v.  Planters 
Oil  Co.,  12  Tex.  Civ.  App.  49,  33  S.  W. 
745,  affirmed  in  93  Tex.  721,  no  op. 

The  act  of  the  defendant  in  except- 
ing to  a  default  judgment  because  of 
defective  citations  and  giving  notice  of 
appeal,  does  not  constitute  an  appear-, 
ance  and  waiver  of  service.  Liana 
Imp.  Co.  v.  Watkins,  4  Tex.  Civ.  App. 
428,  429,  23  S.  W.  612  (see  93  Tex.  689, 
no  op.). 

I.    BY  ANSWER. 

A  defendant  who  files  any  defensive 
pleading  makes  such  an  appearance  un- 
der the  Revised  Statutes  as  gives  the 
court  jurisdiction  over  his  person  as 
fully  as  would  the  issuance  of  proper 
citation  and  its  proper  service  within 
the  state.  Steen  v.  State,  27  Tex.  86; 
Jordan  v.  Corley,  42  Tex.  284;  Brooks 
v.  Chatham,  57  Tex.  31;  York  v.  State, 
73  Tex.  651,  11  S.  W.  869;  JEtna  Life 
Ins.  Co.  v.  Hanna,  81  Tex.  487,  17  S.  W. 
35;  St.  Louis,  etc.,  R.  Co.  v.  Traweek, 
84  Tex.  65,  19  S.  W.  370;  Bartley,  etc., 
Co.  v.  Conn,  4  Tex.  Civ.  App.  299,  23 
S.  W.  382;  Loeb  v.  Crow,  15  Tex.  Civ. 
App.  537,  40  S.  W.  506,  affirmed  in  93 
Tex.  645,  no  op.;  Kingsbury  v.  Waco 
State  Bank,  30  Tex.  Civ.  App.  387,  7a 
S.  W.  551.  See  Kelso-  v.  Adams,  2 
Posey  374,  376,  for  rule  at  common 
law. 

Under  the  statutes  of  this  state  alt 
defensive  pleadings  are  styled  the  "an- 
swer," and  among  these  are  pleas 
questioning  the  jurisdiction  of  the 
court  over  the  defendant.  York  v. 
State,  73  Tex.  651,  654,  11  S.  W.  869. 

A  defendant  who  files  his  answer  at 
the  October  term  and  amends  it  at  the 
April  term  of  the  court  thereafter  vol- 
untarily submits  himself  to  the  juris- 
diction of  the  court.  Legion  of  Honor 
v.  Larmour,  81  Tex.  71,  16  S.  W.  633. 
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Where  the  record  recited  that  "the 
parties  came  by  their  attorneys,  and 
the  defendant  withdraws  his  plea,  and 
says  nothing  in  bar  or  preclusion  of 
the  plaintiff's  action,"  the  supreme 
court  held  that  the  defendant  ap- 
peared. Wescott  v.  Menard  &  Co., 
Dallam   503. 

Where,  in  a  suit  brought  against  a 
widow  as  executrix  of  her  husband's 
estate  and  against  her  in  her  indi- 
vidual capacity,  she  files  an  answer  as- 
serting that  the  estate  is  unincumbered, 
that  she  did  not  sign  the  trust  deeds 
sued  upon,  that  she  has  no  separate  es- 
tate for  homestead  purposes,  that  she 
claims'  a  year's  support  and  prays  a  sale 
of  the  property  described  in  plaintiffs 
petition  to  be  ordered,  and  that  she  be 
authorized  to  retain  out  of  the  pro- 
ceeds of  such  sale  such  allowance  as 
may  be  made  for  herself  and  children 
in  lieu  of  homestead  and  exemption 
property,  it  was  held,  that  the  ex- 
ecutrix appeared  both  as  executrix  and 
individually.  Woolley  v.  Sullivan  (Civ. 
App.),  46  S.  W.  861.  See,  also,  Wool- 
ley  v.  Sullivan  (Civ.  App.),  43  S.  W. 
919. 

In  analogy  to  the  effect  of  an  ap- 
pearance entered  by  a  defendant  after 
default  day,  and  before  judgment  by 
default  taken,  it  is  considered  that  the 
filing  of  a  petition  by  the  defendant  at 
the  return  tern)  of  a  distress  warrant, 
and  before  motion  to  dismiss  or  ac- 
tion taken  by  the  court,  will  be  a  suf- 
ficient appearance  to  give  the  court 
jurisdiction.  There  was  no  error  in 
overruling  the  motion  to ,  dismiss. 
Maynard  v.  Lockett,  1  Posey  527,  532. 

In  an  action  for  conversion  by  ap- 
pellant against  several  defendants,  one 
of  which  was  the  Bay  City  Rice  Mill- 
ing Co.,  it  appears  that  on  June  5th 
such  company  answered  by  general  de- 
murrer and  denial  appellant's  third 
amended  petition,  which  was  filed  June 
4.  Whether  or  not  this  was  after  the 
order  had  been  made  dismissing  it  on 
June  5th  does  not     expressly     appear. 


;  If  it  entered  an  appearance,  and  an- 
I  swered  a  pleading  of  appellant  after 
having  been  dismissed,  this  would  have 
constituted  a  new  appearance,  and  it 
would  have  been  before  the  court  in 
respect  to  any  relief  asked  of  it  by  ap- 
pellant in  such  pleading.  But  inas- 
much as  its  said  pleading  demurrer  to 
appellant's  right  to  retain  it  as  a  party, 
after  its  dismissal,  and  did  not  plead 
the  order  of  dismissal,  but  only  an 
agreement  by  plaintiffs  to  dismiss  it  as 
a  fact,  evidently  such  demurrer  had 
reference  to  the  fact  that  plaintiff's 
amended  petition  then  in  force  had 
omitted  it  as  a  party,  and  sought  no 
judgment  against  the  company.  Sex- 
ton Rice,  etc.,  Co.  v.  Sexton,  48  Tex. 
Civ.  App.  190,  106  S.  W.  728,  732,  af- 
firmed, no  op. 

J.      BY      SETTING      DATE      FOR 
TRIAL. 

"After  the  cause  was  transferred  to 
and  filed  in  the  district  court,  appel- 
lants appeared  and  demanded  a  jury, 
and  agreed  that  the  cause  might  be 
set  down  for  trial  on  a  tlay  named. 
Having  appeared  and  recognized  it  as 
a  pending  cause,  appellants  could  not 
afterwards  be  heard  in  limine,  to  ques- 
tion the  manner  in  which  the  case 
came  into  court."  Marx  v.  Heiden- 
heimer  Bros.,  63  Tex.  304,  306. 

K.     BY  OBJECTION  TO  REPORT 
OF   COMMISSIONERS. 

A  party  appearing  and  objecting  to 
the  report  of  commissioners  in  a  par- 
tition suit  in  the  court  below  cannot 
insist  upon  want  of  service  of  citation 
for  the  first  time  in  the  supreme  court. 
Herndon   v.   Crawford,   41   Tex.   267. 

L.     BY   MOTION   TO   SET  ASIDE 
JUDGMENT. 

"Appellant's  appearance  at  the  pre- 
ceding term  of  the  court  was  for  the 
purpose  only  of  moving  to  set  aside 
the  judgment  by  default,  for  the  rea- 
son that  said  judgment  had  been  ren- 
dered without  service  upon  it  of  cita- 
tion.    This    motion    having    been    sus- 
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tained,  appellant  was  not  required  to 
answer  further  until  the  next  term  of 
said  court,  at  which  term  it  did  answer, 
and  interposed  promptly  its  said  plea 
to  the  jurisdiction  of  the  court.  Its 
plea  to  the  jurisdiction  was  filed  at  the 
appearance  term  of  the  court,  and  was 
filed  in  due  order  of  pleading,  and 
should  have  been  entertained."  Atchi- 
son, etc.,  R.  Co.  v.  Adams,  4  App.  Civ. 
Cases,  §  12,  14  S.  W.  1015,  citing 
Sayles'  Civ.  Stat,  art.  1243;  G.  H.  &  S. 
A.  Co.  v.  Gage,  63  Tex.  568,  573. 

M.     BY  MOTION    TO    STAY    EX- 
ECUTION. 

In  De  Walt  v.  Snow,  25  Tex.  320,  321, 
it  was  held  in  that  case  that  an  appear- 
ance to  stay  the  order  of  sale  and  ex- 
ecution placed  the  party  in  court. 
Mueller  v.  Heidemeyer,  49  Tex.  Civ. 
App.  259,  109  S.  W.  447,  451,  affirmed, 
no  op. 

N.     BY  NOTICE  OF  APPEAL. 

An  appearance  for  the  purpose  of 
objecting  to  process,  or  want  of  proc- 
ess has  often  been  held  by  the 
supreme  court  to  be  permissible,  and 
not  to  bind  the  party  to  a  full  appear- 
ance in  the  cause.  De  Witt  v.  Monroe 
&  Bro.,  20  Tex.  289;  McKinney  v. 
Jones,  7  Tex.  598,  599;  De  Walt  v. 
Snow,  25  Tex.  320;  Thomson  v.  Bishop, 
$9  Tex.   154,  158. 

It  would  naturally  follow  that  agree- 
ing to  a  statement  of  facts  after  judg- 
ment, and  after  notice  of  appeal, 
would  not  any  more  operate  as  an  ap- 
p  arance;  for  the  reason  of  the  one 
equally  applies  to  the  other.  De  Witt 
v.  Monroe  &  Bro.,  20  Tex.  289.. 

Where  the  plaintiff  in  execution 
moved  to  set  aside  the  entry  of  satis- 
faction entered  thereon,  and  there  was 
no  citation  or  notice  in  the  record,  and 
the  entry  of  the  judgment  of  the  court, 
sustaining  the  motion,  did  not  show 
that  the  defendant  appeared,  either  in 
person  or  by  attorney,  but  there  was  a 
statement  of  facts  in  the  record,  which 
was  signed  by  an  attorney  for  the  de- 


fendant, and  stated  that  the  defendant 
excepted  and  gave  notice  of  appeal,  it 
was  held  that  the  record  did  not  show 
that  the  defendant  appeared  before 
judgment,  nor  after  judgment,  for  any 
other  purpose  than  to  give  notice  of 
appeal  and  sign  a  statement  of  facts. 
De  Witt  v.  Monroe  &  Bro..  20  Tex. 
289. 

IV.    Recordation  of  Appearance. 

See  the  title  JUDGMENTS  AND 
DECREES. 

By  art.  1241,  Rev.  Stat.,  it  is  pro- 
vided that  an  appearance  in  person  or 
by  agent  or  attorney  of  the  defendant 
shall  be  noted  by  the  judge  upon  his 
docket  and  entered  in  the  minutes. 
York  v.  State,  73  Tex.  651,  655,  11  S. 
W.  869;  Marx  v.  Heidenheimer  Bros., 
63  Tex.  304;  Tammen  v.  Schaefer,  45 
Tex.  Civ.  App.  522,  101  S.  W.  468.     • 

A  recital  that  the  judgment  was  ren- 
dered on  appearance  day  against  the 
plaintiff  on  the  defendant's  cross  bill  on 
the  dismissal  of  the  plaintiff's  suit  for 
nonappearance,  shows  that  the  judg- 
ment was  obtained  without  service  on 
the  plaintiff.  Bryson  v.  Boyce,  41  Tex. 
Civ.  App.  415,  92  S.  W.  820,  affirmed  in 
101  Tex.  630,  no  op. 

Construed  to  Accord  with  Fact.— 
Where  some  of  several  defendants  had 
been  served  with  process,  while  others 
had  not,  the  recital  in  the  judgment  en- 
try that  the  defendants  appeared  is  to 
be  construed  as  referring  only  to  such 
defendants  as  had  been  served.  The 
reason  of  the  rule  is  that  the  entry,  by 
this  construction,  is  not  in  conflict  with 
the  facts,  as  they  appear  from  the  en- 
tire record,  but  in  harmony  with  them. 
Herndon  v.  Crawford,  41  Tex.  267, 
271. 

Conclusiveness  of  Recital. — In  order 
to  show  the  want  of  jurisdiction  of  the 
court  rendering  a  judgment,  evidence 
may  be  received,  to  prove  that  no  proc- 
ess was  served  upon  the  defendant, 
and  that  he  did  not  appear  in  person, 
or   by   attorney,   notwithstanding    it   is 
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stated  in  the  record  that  the  defendant 
appeared.  Norwood  v.  Cobb,  24  Tex. 
551,  554.  But  see  Wescott  v.  Menard 
&  Co.,  Dallam  503,  in  which  it  is  stated 
that  such  a  recital  of  record  is  a 
verity. 

The  recital  in  a  decree  that  the  de- 
fendant appeared  by  attorney  is  not 
conclusive  of  the  attorney's  authority, 
where  the  defendant  can  show  the  ap- 
pearance was  unauthorized.  Chapman 
v.  Austin,  44  Tex.  133. 

It  cannot  be  assumed  from  the  mere 
fact  that  in  the  docket  one  of  the  prac- 
ticing attorneys  of  the  court  is  desig- 
nated as  attorney  for  the  plaintiff  and 
another  as  attorney  for  the  defendant, 
that  the  defendant  appeared  in  the  suit. 
The  defendant  may  have  had  counsel 
retained,  and  such  counsel  may  have 
been  in  court  when  the  cause  was 
tried,  and  the  fact  that  he  was  retained 
by  the  defendant  may  have  been  an- 
nounced by  him,  and  yet  the  retainer 
and  the  announcement  thereof  would 
not  have  constituted  an  appearance  in 
the  suit  by  defendant.  Schneider  v. 
Gray,  7  Tex.  Civ.  App.  25,  27,  26  S. 
W.  640. 

Effect  on  Default  Judgment.— In  a 
case  where  the  appearance  of  both  par- 
ties had  been  regularly  entered,  and  be- 
fore any  issue  had  been  directed  by 
the  court,  a  judgment  by  default  can- 
not be  entered  against  defendant. 
Field  &  Co.  v.   Fowler,  62  Tex.  65,  68. 

It  is  contended  by  the  plaintiffs  in 
error  that  the  judgment  in  this  case  is 
a  judgment  by  default,  and  that  it  was 
rendered  without  legal  service  of  cita- 
tion upon  them.  It  was  held,  that  the 
recitals  in  the  judgment  that,  "On  this 
day  this  cause  came  on  for  trial,  when 
came  the  plaintiff  by  attorney  and  an- 
nounced ready  for  trial;  and  it  appear- 
ing to  the  court  that  all  of  the  defend- 
ants had  been  duly  and  legally  cited 
to  answer  herein,  and  all  parties  being 
present,"  show  not  only  an  appearance 
by  the  defendants,  but  also  an  agree- 
ment for  a  stay  of  execution,  and  it  is 


not   a  judgment   by  default.     Laird   v. 

Thomas,  22  Tex.  276;  Lessing  v.  Cun- 

•  ningham,  55  Tex.  231;  Garner  v.  Burle- 

1  son,  26  Tex.  348.     The  decisions  cited 

j  were  made   long     rubsequent     to     the 

enactment  of  articles  1241,  1245,  of  the 

!  Revised  Statutes,  and  must  be  reviewed 

as  being  in  harmony  with  such  articles. 

The  holding  in  this  case  is  not  in  any 

respect  at  variance  with  the  opinion  of 

the   supreme   court   in   Wells   v.   Ames 

i  Iron  Works,  3  App.  Civ.  Cases,  §  296; 

j  Staller  v.  McDonald,  3  App.  Civ.  Cases, 

j§   382. 

j  Recitals  in  Judgment  of  Justice. — It 
'  cannot  be  assumed  from  the  mere  fact 
that  in  the  docket  of  a  justice's  court 
j  one  of  the  practicing  attorneys  of  the 
court  is  designated  attorney  for  plain- 
tiff, and  another  is  designated  attorney 
for  defendant,  that  defendant  appeared 
in  the  suit.  Although  the  entry  upon 
the  docket  of  the  court  may  have  been 
intended  by  the  justice  to  note  the  ap- 
pearance of  the  defendant  in  the  cause, 
it  is  not  such  as  is  contemplated  by 
article  1579  of  the  Revised  Statutes. 
Schneider  v.  Gray,  7  Tex.  Civ.  App. 
25,  26  S.  W.  640,  641. 

The  title  to  realty  in  a  defendant  in 
execution  is  better  than  that  acquired 
by  the  purchaser  at  execution  sale, 
when  it  appears  that  the  judgment 
upon  which  the  execution  issued  was 
by  default,  upon  personal  service  upon 
the  defendant  in  Louisiana,  in  which 
state  he  resided  when  the  suit  against 
him  was  instituted,  although  the  judg- 
ment was  in  the  justice  court,  and  the 
justice  docket  shows  an  entry,  "Thomas 
M.  Joseph,  atty.  for  defendant."  Stand- 
ing alone,  this  entry  is  not  sufficient  to 
show  an  appearance  by  defendant. 
Schneider  v.  Gray,  7  Tex.  Civ.  App.  25, 
26  S.  W.  640. 

Recitals  in  Lost  Records. — Where  a 
judgment  of  the  district  court  was  col- 
laterally impeached  for  alleged  want  of 
service  upon  one  of  the  two  defendants 
thereto,  and  part  of  the  papers  being 
lost   there   appeared     among     the     re- 
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mainder  no  evidence  of  service,  a  re- 
cital in  the  judgment  itself  that  the 
"parties  appeared  by  their  attorneys," 
is  prima  facie  evidence  that  the  defend- 
ants appeared  and  subjected  them- 
selves to  the  jurisdiction  of  the  court. 
And  it  further  appearing  of  record  that 
there  were  two  distinct  motions  for 
new  trial,  signed  by  different  counsel,  a 
strong  inference  is  raised  thereby  that 
both  defendants  were,  in  fact,  repre- 
sented in  court,  and  that  the  recital  in 
the  judgment  of  the  appearance  of  the 
parties  by  their  attorneys  was  not  a 
clerical  error.  Yturri  v.  McLeod,  26 
Tex.  84;  Merritt  v.  Clow,  2  Tex.  582. 

V.     WITHDRAWAL   OF   APPEAR- 
ANCE. 

As  to  power  of  court  to  render 
judgment  by  default  after  withdrawal 
of  appearance,  see  the  title  JUDG- 
MENTS AND  DECREES. 

A  defendant,  in  a  suit  by  publication, 
having  filed  an  answer,  cannot,  by  its 
withdrawal  and  the  payment  of  the 
fees  of  his  attorneys,  avoid  the  results 
of  such  appearance  or  claim  that  the 
suit  should  proceed  as  though  he  had 
been  served  by  publication  and  had  not 
answered.  Williams  v.  Huling,  43  Tex. 
113. 

The  retirement  of  counsel  from  the 
prosecution  or  defense  of  a  cause  does 
not  set  aside  an  appearance  previously 
made.  Field  &  Co.  v.  Fowler,  62  Tex. 
65,  68.  See  the  title  ATTORNEY 
AND  CLIENT. 

On  Appeal  to  County  Court — Hav- 
ing given  the  justice's  court  jurisdic- 
tion over  his  person  by  his  appearance 
and  plea  to  the  merits  upon  his  subse- 
quent appeal  to  the  county  court,  the 
defendant  cannot  withdraw  jurisdiction 
from  that  court.  Mexican  Cent.  R.  Co. 
v.  Charman  (Civ.  App.),  24  S.  W.  958; 
Liles  v.  Woods  &  Co.,  58  Tex.  416, 
417. 

VI.    Effect  of  Appearance. 

A.    IN  GENERAL. 

A    defendant    having    once    appeared 


is  deemed  to  be  in  court  until  the  case 
is  disposed  of  for  the  term  by  trial  or 
continuance,  and  is  bound  to  take  no- 
tice of  the  subsequent  proceedings 
therein.  Thompson  v.  Alford,  20  Tex. 
491,  492;  Hopkins  v.  Donaho,  4  Tex. 
336;vWatrous  v.  Rodgers,  16  Tex.  410, 
411,  412;  Jordan  v.  Corley,  42  Tex. 
284. 

The  effect  of  an  entry  of  appearance 
by  an  attorney  continues,  after  the  at- 
torney has  withdrawn  from  the  case, 
so  long  as  no  order  is  entered  setting 
the  appearance  aside,  until  the  defend- 
ant refuses  to  join  issue  in  the  time 
prescribed  by  the  court.  Field  &  Co. 
v.    Fowler,    62    Tex.    65. 

B.     AS  TO  JURISDICTION. 

1.  Jurisdiction  of   Subject   Matter. 

Where  the  court  has  no  jurisdiction 
over  the  subject  matter  of  the  suit,  the 
appearance  of  the  defendant  does  not 
confer  it.  Campbell  v.  Wilson,  6  Tex. 
379.     See  the  title  JURISDICTION. 

2.  Jurisdiction   of   Person, 
a.    In   General. 

Personal  jurisdiction  can  be  acquired 
by  the  personal  appearance  of  the  party 
in  court,  without  either  actual  or  con- 
structive notice.  Womack  v.  Shelton, 
31  Tex.  592,  593;  Glass  v.  Smith,  66 
Tex.  548,  2  S.  W.  195;  St.  Louis,  etc., 
R.  Co.  v.  Traweek,  84  Tex.  65,  19  S. 
W.  370;  Southern  Pac.  R.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W. 
477,  affirmed  in  95  Tex.  686,  no  op. 

Whenever  the  service  of  proper  proc- 
ess will  clothe  a  court  with  jurisdic- 
tion over  the  person  of  a  defendant, 
then  that  which  is  to  be  deemed  in 
law  an  appearance  by  a  defendant  will 
confer  on  a  court  the  like  power.  York 
v.  State,  73  Tex.  651,  655,  11  S.  W.  869. 

An  original  attachment  sued  out 
without  citation  to  the  defendant,  is  a 
proceeding  in  rem;  but  if  the  defendant 
come  in  and  take  issue  upon  the  peti- 
tion, the  action  becomes  personal. 
Green  v.  Hill,  4  Tex.  465;  Campbell  v. 
Wilson,  6  Tex.   379. 
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Where  Cause  Transferred. — Where 
plaintiff  filed,  in  the  court  to  which  he 
supposed  the  case  had  been  transferred, 
an  amended  original  petition  for  the 
same  cause  of  action,  this  was  equiv- 
alent to  the  institution  of  a  suit  in  the 
latter  court  for  the  same  subject  mat- 
ter, and  the  defendants  having  ap- 
peared in  the  case  generally  and  with- 
out citation,  the  court  had  jurisdiction 
to  try  the  cause,  and  objections  to  its 
jurisdiction  not  made  there  by  defend- 
ants are  held  to  have  been  waived. 
Southern  Pac.  Co.  v.  Winton,  27  Tex. 
Civ.  App.  503,  66  S.  W.  477,  affirmed 
in  95  Tex.  686,  no  op. 

In  a  judgment  upon  an  award  it  was 
recited  that  "the  parties  came  and  in 
open  court  consented  and  requested 
that  judgment  be  entered  in  accord- 
ance with  their  written  agreement , 
heretofore  filed  among  the  papers  of 
this  case."  The  agreement  to  arbitrate 
and  the  report  of  the  arbitrators  also 
appear  in  the  judgment.  Held,  that  by 
such  appearance  as  recked  all  error 
was  waived.  Ingle  v.  Bell,  84  Tex. 
463,   19  S.  W.   553. 

In  the  absence  of  citation,  when 
jurisdiction  over  the  person  is  acquired 
by  a  voluntary  appearance  and  answer 
filed,  it  is  not  lost  by  sustaining  a  de- 
murrer to  the  answer.  Brooks  v. 
Chatham,  57  Tex.  31. 

b.  Of  Nonresident. 

See  ante,  "Present  Rule,"  III,  E, 
1,  b. . 

Although  there  has  been  no  service 
of   process   upon   him   or   void   service 
upon    him    without   the    state,    the    ap- 
pearance   of    a    nonresident    defendant 
operates  as  an  appearance  for  all  pur- 
poses  at   the    succeeding   term   of   the 
court  and  confers  jurisdiction"  over  his  j 
person.      Pace    v.    Potter    (Civ.    App.),  I 
20  S.  W.  928,  929,  reversed  in  85  Tex.  I 
473;    Ward    v.    Lathrop,    4    Tex.    180;  I 
Tulane  v.   McKee,  10  Tex.   335;   Ward  ; 
v.    Lathrop,    11    Tex.    290;    Wright    v.  • 
Ragland,    18    Tex.    289;.  Haggerty    v.  \ 
Ward,   25  Tex.   144;   Hays  v.   Barrera, 


26  Tex.  78,  81;  Battle,  etc.,  Co.  v. 
Carter,  44  Tex.  485;  Johnson  v.  Her- 
bert, 45  Tex.  304;  Central,  etc.,  R.  Co. 
v.  Morris,  68  Tex.  49,  3  S.  W.  457; 
Feibleman  v.  Edmonds,  69  Tex.  334, 
335,  6  S.  W.  417;  York  v.  State,  73 
Tex.  651,  657,  11  S.  W.  869;  Sam  v. 
Hochstadler  Bros.,  76  Tex.  162,  163, 
13  S.  W.  535;  St.  Louis,  etc.,  R.  Co. 
v.  Whitley,  77  Tex.  126,  127,  128,  13 
S.  W.  853,  858;  Legion  of  Honor  v. 
Larmcur,  81  Tex.  75,  16  S.  W.  633; 
Mtm  Life  Ins.  Co.  v.  Hanna,  81  Tex. 
487,  17  S.  W.-35;  Fairbanks  &  Co.  v. 
Blum,  2  Tex.  Civ.  App.  479,  21  S.  W.. 
1009;  Bartley,  etc.,  Co.  v.  Conn,  4 
Tex.  Civ.  App.  299,  23  S.  W.  382; 
Schneider  v.  Gray,  7  Tex.  Civ.  App.  25, 
26  S.  W.  640;  Penfield  v.  Harris,  7 
Tex.  Civ.  App.  659,  661,  27  S.  W.  762, 
affirmed  in  93  Tex.  716,  no  op.;  Loeb 
v.  Crow,  15  Tex.  Civ.  App.  537,  540, 
40  S.  W.  506,  affirmed  in  93  Tex.  645, 
no  op.;  Cassidy  v.  Willis,  33  Tex.  Civ. 
App.  289,  291,  78  S.  W.  40;  Western 
Cottage  Piano,  etc.,  Co.  v.  Griffin,  41 
Tex.  Civ.  App.  76,  90  S.  W.  884;  Lucas 
v.  Patton,  49  Tex.  Civ.  App.  62,  69, 
107  S.  W.  1143;  Schmidt  v.  Stern,  2 
App.  Civ.  Cases,  §  91;  Rowan  v.  Shap- 
ard,  etc.,  Co.,  2  App.  Civ.  Cases,  § 
294;  Murphy  v.  Wallace,  3  App.  Civ. 
Cases,  §  430;  Bamett  v.  Rayburn,  4 
App.  Civ.  Cases,  §  84,  16  S.  W.  537; 
Mexican  Cent.  R.  Co.  v.  Charman 
(Civ.  App.),  24  S.  W.  958;  Evans  v. 
Breneman  (Civ.  App.),  46  S.  W.  80,  81. 
Where  Appearance  Solely  to  Ob- 
ject to  Jurisdiction. — The  rule  applies 
although  such  appearance  be  expressly 
declared  to  be  limited  to  the  sole  pur- 
pose of  urging  a  plea  to  the  jurisdic- 
tion of  the  court  over  his  person.  St. 
Louis,  etc.,  R.  Co.  v.  Whitley,  77  Tex. 
126,  13  S.  W.  853;  Xiles  v.  Woods  & 
Co.,  58  Tex.  416;  York  v.  State,  73 
Tex.  651,  11  S.  W.  869;  Murphy  v. 
Wallace,  3  App.  Civ.  Cases,  §  430; 
Penfield  v.  Harris,  7  Tex.  Civ.  App. 
659,  27  S.  W.  762,  affirmed  in  93  Tex. 
716,  no  cp.;  Western  .  Cottage  Piano, 
etc.,  Co.  v.  Griffin,  41  Tex.   Civ.   App. 
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76,  90  S.  W.  884;  Lucas  v.  Pat  ton,  49 
Tex.  Civ.  App.  62,  107  S.  W.  1143; 
Piedmont,  etc.,  Life  Ins.  Co.  v.  Fitz- 
gerald, 1  App.  Civ.  Cases,  §  1344; 
Pace  v.  Potter  (Civ.  App.),  20  S.  W. 
928. 

When  a  nonresident  defendant  an- 
swers to  the  merits  "solely  in  the 
event  that  the  court  shall  overrule  his 
plea  to  the  jurisdiction,"  and  the  plea 
to  the  jurisdiction  is  overruled,  the 
court  acquires  jurisdiction  of  his  per- 
son. "Whether  this  would  be  the  ef- 
fect of  such  pleadings,  where  the  prop- 
erty was  unlawfully  attached  and  the 
defendant  only  sought, to  have  it  re- 
leased, without  submitting  himself  vol- 
untarily to  the  jurisdiction  further 
than  that,  we  do  not  decide."  Loeb 
v  Crow,  15  Tex.  Civ.  App.  537,  540, 
40  S.  W.  506,  affirmed  in  93  Tex.  645, 
no  op. 

Where  a  foreign  corporation  appears 
for  the  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  this  operates 
as  an  appearance  to  the  next  succeed- 
ing term.  Westinghouse  Elec.  Mfg. 
Co.  v.  Troell,  30  Tex.  Civ.  App.  200, 
70  S.  W.  324,  affirmed  in  97  Tex.  651, 
no  op.;  JEtna  Life  Ins.  Co.  v.  Hanna, 
81  Tex.  487,  17  S.  W.  35;  Mexican 
Cent.  R.  Co.  v.  Charman  (Civ.  App.), 
24  S.  W.  958;  Hockwald  v.  American 
Surety  Co.  (Civ.  App.),  102  S.  W.  181, 
183. 

An  appearance  by  a  nonresident  de- 
fendant by  attorney  confers  jurisdic- 
tion over  him  equally  with  personal  ser- 
vice. Wilson  v.  Zeigler,  44  Tex.  657,  659 ; 
Herrington  v.  Williams,  31  Tex.  448, 
457;  Schneider  v.  Gray,  7  Tex.  Civ. 
App.   25,   26   S.   W.   640. 

8.    Of  State  and  United  States  Courts. 
See      the      title      REMOVAL      OF 
CAUSES. 

C.    AS  TO  VENUE. 

Where  a  defendant  who  is  sued  out 
of  the  county  of  his  residence  appears 
in  the  suit  without  specially  pleading 
the    privilege    of    being    sued    in    the 


county  of  his  residence,  he  waives 
such  privilege.  Henderson  v.  Kissam, 
8  Tex.  46;  Pool  v.  Pickett,  8  Tex.  122, 
124;  Ryan  v.  Jackson,  11  Tex.  391; 
Morris  v.  Runnells,  12  Tex.  175;  Ha- 
good  v.  Dial,  43  Tex.  625,  627;  Doug- 
las v.  Baker,  79  Tex.  499,  15  S.  W. 
801;  Weekes,  etc.,  Co.  v.  Sunset  Brick, 
etc.,  Co.,  22  Tex.  Civ.  App.  556,  56 
S.  W.  243;  Seley  v.  Whitfield,  24  Tex. 
Civ.  App.  56,  57,  58  S.  W.  541;  Gulf, 
etc.,  R.  Co.  v.  Rogers,  37  Tex.  Civ. 
App.  99,  82  S.  W.  822,  affirmed  in  98 
Tex.  618,  no  op.;  Seley  v.  Parker  (Civ. 
App.),  45  S.  W.  1026;  Sites  v.  Lane 
(Civ.  App.),  72  S.  W.  873;  St.  Louis, 
etc.,  R.  Co.  v.  White  &  Co.  (Civ. 
App.),  76  S.  W.  947,  948,  reversed  in 
97  Tex.  493. 

By  Motion  to  Quash  Citation. — The 
appearance  to  object  to  the  construct- 
ive service  does  not  waive  the  right 
to  claim  that  the  suit  should  be  prose- 
cuted in  the  proper  county.  St,  Louis, 
etc.,  R.  Co.  v.  Whitley,  77  Tex.  126, 
13   S.  W.  853. 

The  defendant  waives  his  privilege 
by  moving  to  quash  the  attachment  or 
to  dismiss  the  case  for  the  want  of 
jurisdiction.  Campbell  v.  Wilson,  6 
Tex.  379,  392. 

By  Demurrer  or  Exception. — Where 
defendant  filed  a  general  demurrer  and 
a  general  denial,  it  thereby  waived  all 
questions  of  venue,  and  conferred  juris- 
diction on  the  court  in  the  county 
where  the  action  was  brought.  Gal- 
veston, etc.,  R.  Co.  v.  Baumgarten,  31 
Tex.  Civ.  App.  253,  72  S.  W.  78,  af- 
firmed in  97  Tex.  633,  no  op. 

Where  defendant  has  appeared  and 
invoked  the  judgment  of  the  court 
upon  the  sufficiency  of  the  petition 
before  pljeading  in  abatement  his  privi- 
lege of  being  sued  in  the  county  of 
his  residence,  the  court  should  have 
retained  jurisdiction  despite  the  plea. 
Southern  Rock  Island  Plow  Co.  v. 
Pitluk,  etc.,  Co.,  26  Tex.  Civ.  App.  327, 
63   S.   W.   354. 

A    defendant     not    residing    in     the 


Digitized  by 


Google 


Appearances 


17 


county  in  which  an  action  was  brought 
filed  pleadings,  and  the  cause  was  con- 
tinued by  consent  from  time  to  time, 
without  prejudice  to  the  pleas  of  either 
party,  for  over  a  year.  During  such 
time  each  party  filed  additional  plead- 
ings, and  the  defendant's  attorney 
appeared  and  filed  exceptions  to  the 
plaintiff's  complaint,  which  were  acted 
on.  Held,  a  waiver  of  an  objection 
that  the  action  was  brought*  in  the 
wrong  county.  Seley  v.  Whitfield,  24 
Tex.  Civ.  App.  56,  58  S.  W.  541. 

By  Plea  of  Privilege.— "Appellees 
sued  appellant  in  Midland  county,  and 
attached  his  property  for  debt.  There- 
upon, but  before  citation  had  been 
served  on  him,  he  filed  a  sworn  plea, 
in  due  form,  alleging  his  residence  in 
Tarrant  instead  of  Midland?  county, 
and  claiming  the  privilege  of  being 
sued  in  the  county  of  his  residence. 
Appellees  moved  to  quash  this  plea, 
on  the  ground  that,  being  filed  before 
the  service  of  citation,  it  constituted  a 
voluntary  appearance,  and  consequent 
waiver  of  the  privilege  claimed.  *  *  * 
The  case  of  York  v.  State,  73  Tex.  651, 
655,  11  S.  W.  869,  and  subsequent  cases 
in  line  with  it,  cited  by  appellees,  do 
not  sustain  the  ruling.  Indeed,  that 
of  St.  Louis,  etc.,  R.  Co.  v.  Whitley, 
77  Tex.  126,  13  S.  W.  853,  condemns  it 
The  question  was  not  the  one  of  juris- 
diction, but  of  venue  and  personal 
privilege."  Callhan  v.  Pemberton  (Civ. 
App.),  38  S.  W.  227,  distinguishing 
Graves  v.  First  Nat.  Bank,  77  Tex. 
555,  14  S.  W.  163. 

In  Actions  against  Railroads.— Where 
the  defendant,  a  railway  company,  be- 
fore the  act  of  1901  (Gen.  Laws  1901, 
p.  31)  took  effect,  filed  a  general  de- 
murrer and  general  denial  in  an  action 
brought  in  a  county  other  than  that 
in  which  the  plaintiff  resided  or  the  in- 
jury occurred,  it  thereby  waived  all 
questions  of  venue,  and  conferred  juris- 
diction upon  the  court  which  was  not 
affected  by  the  passage  of  the  act. 
Galveston,  etc.,  R.  Co.  v.  Baum- 
2  Tex— 2 


garten,  31  Tex.  Civ.  App.  253,  72  S. 
W.  78,  affirmed  in  97  Tex.  633,  no  op. 
This  act  is  one  of  personal  privilege, 
and  may  be  waived  by  the  defendant's 
voluntarily  appearing.  Galveston,  etc., 
R.  Co.  v.  Baumgarten,  31  Tex.  Civ. 
App.  253,  72  S.  W.  78,  affirmed  in  97 
Tex.  633,  no  op. 

D.  AS  TO  PARTIES. 

One  who  is  a  proper  party  plaintiff 
becomes  a  party  to  the  action,  where 
he  voluntarily  appears  and  adopts  the 
petition  of  the  plaintiff.  Robinson  v. 
Garrett  (Civ.  App.  1899),  54  S.  W. 
269,  reversed  in  93  Tex.  406,  55  S. 
W.    564. 

One  who  has  voluntarily  appeared 
and  made  himself  a  party  plaintiff  to 
a  suit  is  not  dismissed  therefrom,  so 
as  to  prevent  judgment  against  him 
on  the  defendant's  counterclaim,  merely 
by  the  omission  of  his  name  from 
a  subsequent  supplemental  petition. 
Garrett  v.  Robinson,  93  Tex.  406,  55 
S.  W.  564,  reversing  54  S.  W.  269. 

E.  AS  TO  FORM  OF  ACTION. 

An  objection  which  goes  only  to  the 
fcrm  of  the  proceeding  and  not  to  the 
substance  may  be  waived  by  the  ap- 
pearance of  the  defendant.  Jackson 
v.    State,    21    Tex.    668,    672. 

F.  AS  TO   COMMENCEMENT  OF 
ACTION. 

See  ante,  "By  Setting  Date  for 
Trial,"    III,   J. 

This  suit  was  instituted  in  the  jus- 
tice's court  on  Sunday,  and  fifteen 
days  afterwards,  a  writ  of  attachment 
was  sued  out  by  plaintiff,  who  brings 
the  cause  by  writ  of  error  to  the  su- 
preme court,  and  afterwards  the  de- 
fendant filed  his  exceptions  on  the 
ground  that  the  suit  was  instituted  on 
Sunday.  The  filing  of  a  denial  of  the 
ground  for  attachment  and  plea  in  re- 
convention by  the  defendant  was  a 
waiver  of  the  objection  in  regard  to 
the  irregularity  in  beginning  the  suit 
oi<  Sunday.  Benchoff  v.  Stephenson 
(Civ.  App.),  72  S.  W.   106. 
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G.   AS  TO  SUMMONS  AND  PROC- 
ESS. 

By  making  such  an  appearance  as 
gives  the  court  jurisdiction  of  him 
personally,  a  party  waives  process. 
Merritt  v.  Clow,  2  Tex.  582;  Cart- 
wright  v.  Chabert,  3  Tex.  261,  264; 
Campbell  v.  Wilson,  6  Tex.  379;  Yturri 
v.  McLeod,  26  Tex.  84,  88;  Steen  v. 
State,  27  Tex.  86,  87;  Herrington  v. 
Williams,  31  Tex.  448;  Womack  v. 
Shelton,  31  Tex.  592,  593,  594;  Hart 
v.  Mills,  38  Tex.  513;  Herndon  v. 
Crawford,  41  Tex.  267;  Wilson  v. 
Zeigler,  44  Tex.  657,  659;  Brooks  v. 
Chatham,  57  Tex.  31,  34;  I.  &  G.  N. 
R.  Co.  v.  Brett,  61  Tex.  483;  Marx 
v.  Heidenheimer  Bros.,  63  Tex.  304; 
Keener  v.  Moss,  66  Tex.  181,  184,  18 
S.  W.  447;  York  v.  State,  73  Tex.  651, 
11  S.  W.  869;  ;Etna  Life  Ins.  Co.  v. 
Hanna,  81  Tex.  487,  490;  17  S.  W.  35; 
Raquet  v.  Nixon,  Dallam  386;  Wescott 
v.  Menard  &'Co.,  Dallam  503;  Meyer, 
etc.,  Co.  v.  Smith,  3  Tex.  Civ.  App. 
37,  40,  21  S.  W.  995;  Texas,  etc.,  R. 
Co.  v.  McCarty,  29  Tex.  Civ.  App.  616, 
619,  69  S.  W.  229;  Smithers  v.  Smith, 
35  Tex.  Civ.  App.  508,  511,  80  S.  W. 
646,  affirmed  (see  98  Tex.  83);  Mc- 
Cord-Collins  Co.  v.  Pritchard,  37  Tex. 
Civ.  App.  418,  84  S.  W.  388,  affirmed 
in  101  Tex.  647,  no  op.;  Tammen  v. 
Schaefer,  45  Tex.  Civ.  App.  522,  526, 
101  S.  W.  468;  Mueller  v.  Heidemeyer, 
49  Tex.  Civ.  App.  259,  109  S.  W.  447, 
451,  affirmed,  no  op.;  Cunningham  v. 
State  (Sup.),  11  S.  W.  871;  Marshall 
v  Marshall  (Civ.  App.),  30  S.  W.  578. 
See  ante,  "Executors  and  Administra- 
tors," II,  D.  See  the  titles  STIPU- 
LATIONS; SUMMONS  AND  PROC- 
ESS. 

An  appearance  not  made  for  the 
purpose  of  questioning  a  service  waives 
any  defects  in  such  service.  Edinburgh, 
etc.,  Mortg.  Co.  v.  Briggs  (Civ.  App.), 
41  S.  W.  1036,  affirmed  in  93  Tex.  682, 
no  op. 

The  answer  of  a  defendant  at  a  term 
at  which  he  was  not  bound  to  answer 


is  a  waiver  of  process.  Pierson  v. 
Burnley,   15  Tex.  272,  273. 

No  repugnance  between  the  petition 
and  citation,  in  describing  the  plain- 
tiff as  an  administrator  instead  of 
individually,  raised  for  the  first  time 
after  the  appearance  of  the  defendant 
by  making  answer,  can  be  regarded. 
Gayle  v.  Ennis,  1  Tex.  184,  186. 

Any  defects  in  the  service  of  citation 
is  waived  by  the  voluntary  appear- 
ance of  the  parties  making  the  ob- 
jection. Robinson  v.  Schmidt,  48  Tex. 
13,  19;  Houston  v.  Dunn,  13  Tex.  476, 
479;  Herrington  v.  Williams,  31  Tex. 
448;  Hagood  v.  Dial,  43  Tex.  625; 
Marx  v.  Heidenheimer  Bros.,  63  Tex. 
304;  Tammen  v.  Schaefer,  45  Tex.  Civ. 
App.  522,  526,  101  S.  W.  468;  Randall 
v.  Meredith   (Sup.),  11  S.  W.  170. 

Although  a  writ,  without  the  seal 
of  the  court  issuing  it,  is  not  sufficient 
to  compel  the  defendant  to  plead,  or 
make  any  defense,  yet  an  appearance 
on  his  part  will  waive  the  defect. 
Cartwright  v.  Chabert,  3  Tex.  261,  264. 

"Where  the  parties  appeared  in  jus- 
tice's court,  waived  a  jury,  and  sub- 
mitted the  matters  in  controversy  to 
the  court,  held,  on  appeal,  that  objec- 
tions to  the  service  of  citation  can- 
not avail  defendants  after  the  trial." 
G.  H.  &  S.  A.  R.  Co.  v.  Oakes,  1  App. 
Civ.  Cases,  §  685. 

A  motion  to  quash  proceedings  in 
garnishment  for  want  of  notice,  is  too 
late  after  parties  have  appeared,  joined 
issue,  and  announced  themselves  ready 
for  trial.  Howard  v.  Crawford,  21 
Tex.   399. 

In  a  summary  proceeding  against  a 
sheriff  under  the  act  of  1842,  6  Stat. 
67,  §§  10  and  23,  the  sheriff  acknowl- 
edged service  of  the  motion  more  than 
three  days  before  the  trial,  and  he 
appeared  and  made  his  defense  to  the 
merits,  and  thus  waived  all  objection 
to  the  sufficiency  of  the  notice.  Hamil- 
ton v.  Ward,  4  Tex.  356,  361. 

In  Cross  Action  by  Defendant- — 
Plaintiff  in  trespass  to  try  title  having 
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appeared  and  answered  in  the  trial  of 
the  cross  action  by  defendants,  who 
reconvened  in  the  suit,  it  did  not  af- 
fect the  jurisdiction  of  the  court  to 
render  judgment  that  he  was  not 
served  with  citation  on  the  filing  of 
the  cross  pleas.  Smithers  v.  Smith,  35 
Tex.  Civ.  App.  508,  80  &  W.  646,  af- 
firmed in  98  Tex.  83,  no  op. 

"It  is  made  to  appear  from  the  find- 
ings of  fact  that  both  parties  by  their 
attorneys  on  the  5th  of  September  ap- 
peared in  open  court,  and  in  the  pres- 
ence of  the  court  and  with  his  approval, 
agreed  that  the  case  should  be  set  for 
trial  on  September  11,  and  that  on  that 
day  the  case  was  tried  with  a  number 
of  the  plaintiffs  actually  present,  whose 
attention    was    called    by   the    court    to 
the  fact  that  the  case  would  be  tried, 
and    they    at    the    time    interposed    no 
objection   thereto.     The   finding   is   to 
the    effect   that   when    this    agreement 
was  entered  into  the  plaintiffs'  attorney 
had  in  his  possession  the  answer  which 
embraced    the   cross    action,   and   that 
his  attention  had  been  previously  called 
to   the   fact   that   that   paper   was   the 
answer  and  cross  bill  filed  by  the  de- 
fendants.      When     he     appeared     and 
agreed    to    set    the    case    for    trial,    it 
was   not   limited   merely   for   the   pur- 
pose   of   postponing   the   trial    on    the 
cause  of  action  asserted  in  the  plain- 
tiffs'  original   petition   and   the   defen- 
sive matters  embraced  in  the  defend- 
ant's answer,  but  it  was  an  agreement 
to  postpone  and  set  for  trial  on  Sep- 
tember 11  the  entire  case  as  made  by 
the    pleadings    then    filed,    which    em- 
braced,  as   before    said,   not    only   the 
defensive   matter   asserted   by   the   de- 
fendant in  error,  but  all  that  is  set  out 
and  stated  in  what  is  termed  his  cross 
action.      At   the   time   of   this   appear- 
ance there  was  no  agreement  limiting 
its  effect;   and   it  must  be  held,   since 
the  case  of  York  v.  State,  73  Tex.  651, 
654,  11  S.  W.  869,  that  all  appearances, 
unless  limited,  will  be  held  to  be  gen- 
eral appearances  and  it  is  universally 
held    that    a    general   appearance    is    a 


waiver  of  process,  and  confers  upon 
the  court  where  the  case  is  pending 
jurisdiction  over  the  person  so  ap- 
pearing. 2  Ency.  Plead.  &  Prac,  638, 
639."  Mueller  v.  Heidemeyer,  49  Tex. 
Civ.  App.  259,  266,  109  S.  W.  447,  af- 
firmed,   no    op. 

Appearance  by  Executors  and  Ad- 
ministrators.— "The  judgment  recites 
that  A.  Hinchman,  individually  and  as 
executor  of  the  estate  of  Mattie  A. 
Hinchman,  appeared  and  announced 
ready  for  trial,  and,  when  the  judg- 
ment was  rendered,  gave  notice  of  ap- 
peal. Such  appearance  was  a  waiver 
of  citation  on  the  new  cause  of  action 
set  up  in  Herring  &  Kelley's  amended 
answer."  Hinchman  v.  Herring  (Civ. 
App.),  37  S.  W.  184;  De  Walt  v.  Snow,  ^ 
25  Tex.  320. 

It  is  irregular  to  take  exceptions  to 
the  process  by  which  the  representa- 
tive of  a  deceased  party  is  brought 
into  court,  after  he  has  appeared  and 
continued  the  cause.  Such  exceptions, 
if  valid  in  themselves,  should  always 
be  taken  before  the  appearance  and 
continuance  of  the  cause.  In  this  case 
the  representative  was  brought  on  by 
scire  facias.  Boone  v.  Roberts,  1  Tex. 
147. 

Appearance  by  Guardian. — See  ante, 
"Curator  or  Guardian,"  II,  A. 

The  want  of  notice  of  an  amend- 
ment to  a  petition  setting  up  a  new 
cause  of  action,  or  of  the  order  grant- 
ing leave  to  file  the  amendment,  is 
obviated  by  defendant's  appearance  at 
the  trial  of  the  cause.  Turner  v. 
Houston,  21  Tex.  Civ.  App.  214,  51 
S.  W.  642. 

"If  the  defendant  had  not  taken  is- 
sue upon  the  amended  petition  setting 
up  the  new  promise,  it  would  have 
been  the  duty  of  the  plaintiff  to  have 
caused  a  copy  of  it  to  be  served  upon 
him  (Morrison  v.  Walker,  22  Tex.  18); 
but  in  the  present  case  the  defendant 
appeared  and  took  issue,  and  there  is, 
therefore,  no  question  of  service  in  the 
case."  Erskine  v.  Wilson,  27  Tex. 
117,  118. 
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"It  is  unnecessary  to  discuss  the 
question  of  whether  the  amended  orig- 
inal petition  constituted  an  amend- 
ment to  the  pleading  or  a  new  suit, 
for  defendant  voluntarily  appeared  in 
reference  to  it.  If  it  were  regarded  as 
the  bringing  of  a  new  suit,  all  that 
defendant  could  have  required  was  to 
be  cited,  and  an  appearance  waived 
this."  Burrows  v.  Gonzales  County,  5 
Tex.  Civ.  App.  232,  235,  23  S.  W.  829. 

By  Objection  to  Amendment  of  Ci- 
tation.— Where  the  defendant  appears 
and  pleads  without  objecting  or  ex- 
cepting to  the  amendment  of  a  cita- 
tion, he  will  be  deemed  to  have  waived 
the  objection.  Cartwright  i/.  Chabert, 
3  Tex.  261. 

.  On  Change  of  Venue.— If  it  be  ir- 
regular for  the  district  court  to  order 
a  change  of  venue,  before  service 
upon  the  only  defendant  resident  in 
the  county  where  suit  is  brought;  or, 
after  the  change  of  venue,  for  the 
court  where  suit  was  brought,  with- 
out notice  to  the  defendants,  to  make 
an  entry,  nunc  pro  tunc,  of  an  order 
of  the  court  that  occurred  before  the 
change  of  venue;  such  irregularities 
are  cured  by  appearance,  and  plea  to 
the  merits.  The  defendants  had  ap- 
peared and  pleaded  to  the  merits,  with- 
out any  other  exceptions  having  been 
filed,  than  those  presented  as  friends 
of  the  court.  A  motion  made  by  an  at- 
torney, as  a  friend  of  the  court,  can- 
not be  treated  as  the  exception  of  the 
parties.  Andrews  v.  Beck,  23  Tex. 
455,  459. 

Under  Laws  of  Republic  in  1838. — 
Under  the  laws  of  Louisiana  in  relation 
to  attachments,  in  force  in  the  republic 
in  1838,  a  citation  to  the  defendant  was 
required  in  all  cases,  and  a  mode  of 
serving  the  same  was  pointed  out  in 
every  possible  contingency.  Raquet  v. 
Nixon,  Dallam  386. 

H.   AS  TO  CONTINUANCE. 

Where  a  defendant  appears  and 
makes  a  motion  to  quash  citation,  he 


is  not  entitled  to  a  continuance  be- 
cause his  motion  is  overruled.  West- 
ern Cottage  Piano,  etc.,  Co.  v.  Ander- 
son, 97  Tex.  432,  435,  79  S.  W.  516, 
reversing  76   S.  W.  945. 

I.    AS  TO  PLEADINGS  AND   MO- 
TIONS. 

Where  the  defendant  voluntarily  ap- 
pears and  answers  it  becomes  imma- 
terial whether  or  not  he  was  clearly 
described  in  the  plaintiffs  petition. 
Where  he  answers  without  suggesting 
a  misnomer  it  amounts  to  a  waiver 
of  such  irregularity  and  authorizes 
judgment  against  him.  Such  irregu- 
larity could  be  properly  availed  of  by 
plea  in  abatement  interposed  at  the 
proper  time.  McCord-Ccllins  Co.  v. 
Pritchard,  37  Tex.  Civ.  App.  418,  84 
S.  W.  388,  affirmed  in  101  Tex.  647, 
no  op. 

After  he  has  appeared  a  party  is 
charged  with  notice  of  a  motion  to 
have  evidence  and  establish  a  line  in  a 
boundary  case.  Thompson  v.  Alford, 
20  Tex.  491. 

Cross  Bill  Filed  by  Defendant.— See 
the  title  CROSS  BILLS. 

J.    AS  TO  JUDGMENT. 

"A  party  may  by  voluntary  appear- 
ance become  bound  by  the  judgment 
rendered  in  a  case  in  which  he  is 
made  a  party  by  the  pleadings."  Muel- 
ler v.  Heidemeyer,  49  Tex.  Civ.  App. 
259,  109  S.  W:  447,  451,  affirmed,  no  op. 
See,  also,  Campbell  v.  Wilson,  6  Tex. 
379,  394;  Jordan  v.  Corley,  42  Tex. 
284. 

Where  four  years  after  judgment 
the  defendant  applied  for  an  injunc- 
tion on  the  ground  that,  after  the 
suit  was  commenced,  the  plaintiff  con- 
tracted to  dismiss  the  suit,  but  failed 
to  do  so,  but  took  judgment  without 
defendant's  knowledge;  and  it  appeared 
that  the  judgment  was  not  taken  un- 
til three  years  after  the  alleged  con- 
tract to  dismiss,  during  which  time 
the  defendant  was  represented  by 
counsel,   it   was   held   that   the   injunc- 
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tion   was    properly    refused.     Watrous 
v.  Rodgers,  16  Tex.  410. 

Judgment  by  Default.— In  a  case 
where  the  appearance  of  both  parties 
had  been  regularly  entered,  and  be- 
fore any  issue  had  been  directed  by 
the  court,  a  judgment  by  default  can- 
not be  entered  against  the  defendant. 
Field  &  Co.  v.  Fowler,  62  Tex.  65, 
68.  See  the  title  JUDGMENTS  AND 
DECREES. 

K.   AS  TO  NEW  TRIAL. 

See  the  title  NEW  TRIALS. 

VII.  Appearance  on  Appeal. 

It  seems  that  the  petition  for  a  writ 
of  error  and  the  citation  may  be 
waived  either  expressly  or  by  appear- 
ance of  the  defendant  in  error.  Sey- 
bold  v.  Boyd,  14  Tex.  460;  Chambers 
v.  Hodges,  3  Tex.  517,  532;  Lewis  v. 
Mills  &  Co.,  29  Tex.  124;  Glass  v. 
Smith,  66  Tex.  548,  2  S.  W.  195;  Hay- 
worth  v.  Rogan,  77  Tex.  362,  365,  14 
S.  W.  70;  Wren  v.  Kirsey  (Civ.  App.), 
30  S.  W.  252. 

Where  a  writ  of  error  has  not  been 
properly  served  it  will  be  dismissed 
though  the  defendant  in  error  may 
have  appeared  in  the  supreme  court 
and  waived  service,  provided  the  plain- 
tiff in  error  make  no  appearance,  and 
there  is  no  proof  that  he  had  notice 
that  the  cause  was  pending  in  such 
court.  Pas.  Dig.,  Art.  1495,  note  587. 
Lewis  v.  Mills  &  Co.,  29  Tex.  124. 

On  Appeal  from  Justice's  Court. — 
The   voluntary    appearance    of  a   per- 


son for  the  purpose  of  claiming  the 
property  in  litigation  in  a  district  court 
on  an  appeal  from  a  justice's  court 
amounts  to  a  waiver  of  process.  Landa 
Mercantile  Banking  Co.,  10  Tex.  Civ. 
App.  582,  31  S.  W.  55. 

The  appellant  was  not  a  party  to  the 
original  action  in  the  justice's  court 
but  was  made  a  party  on  motion  of 
appeal  to  the  county  court,  and  cita- 
tion was  issued  to  him  as  defendant 
in  the  cause  and  served  on  him.  He 
appeared  and  filed  a  plea  to  the  juris- 
diction of  the  court,  alleging  the  value 
of  the  property  exceeded  $200.  Al- 
though it  be  conceded  that  he  cannot 
for  the  first  time  be  made  a  party  to 
the  suit  when  pending  on  appeal  in  the 
county  court,  he  so  identified  himself 
with  the  proceedings  as  to  become 
bound  by  the  judgment  on  collateral 
attack.  Artusy  v.  Houston  Ice,  etc., 
Co.  (Civ.  App.),  94  S.  W.  1106,  affirmed 
in  101  Tex.  628,  no  op. 

VIII.  Failure  to  Appear. 

See  the  titles  DISMISSAL,  DIS- 
CONTINUANCE AND  NONSUIT; 
LIS  PENDENS. 

"Sayles'  Civ.  Stat,  art.  1639,  relating 
to  appeals  from  justices'  courts,  pro- 
vides that,  if  the  appellee  fails  to  ap- 
pear on  appearance  day,  the  case  shall 
be  continued,  unless  it  appears  that 
notice  of  appeal  was  served  on  the  ap- 
pellee as  thereafter  provided."  Wren 
v.  Kirsey  (Civ.  App.),  30  S.  W.  252. 


Appellate  Courts  and  Jurisdiction  of. 

See   the   title    COURTS. 

Application. 

As  to  application  of  payments,  see  the  title  PAYMENT. 
As  to  application  for  insurance,  see  the  title  INSURANCE. 
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Appointment. 

As  to  the  appointment  of  public  officers,  see,  generally,  the  title  PUBLIC 
OFFICERS  and  the  various,  specific  titles  treating  public  officers.  As  to  ap- 
pointment of  fiduciaries,  see  the  titles  EXECUTORS  AND  ADMINISTRA- 
TORS; GUARDIAN  AND  WARD;  TRUSTS  AND  TRUSTEES.  As  to  ap- 
pointment under  a  power,  see  the  title  POWERS. 

Apportionment 

As  to  apportionment  of  rent,  see  the  title  LANDLORD  AND  TENANT.  As 
to  apportionment  of  taxes,  see  the  title  TAXATION.  As  to  apportionment  of 
damages,  see  the  titles  DAMAGAES;  DEATH  BY  WRONGFUL  ACT.  As 
to  apportionment  of  allowance  to  widows  and  children,  see  the  title  EX- 
ECUTORS AND  ADMINISTRATORS. 

Appraisement 

As  to  appraisement  before  sale  of  community  property,  see  the  title  HUS- 
BAND AND  WIFE.  As  to  appraisement  before  sale  by  administrator,  see  the 
title  EXECUTORS  AND  ADMINISTRATORS.  As  to  appraisement  before 
sale  under  execution,  see  the  title  SHERIFFS'  SALES.  See,  also,  the  titles 
EMINENT  DOMAIN;    INSURANCE;    PUBLIC  LANDS;    TAXATION. 

APPRENTICES. 

BY  ALBERT  S.   HOLTZ. 

I.  Early  History  and  Development  of  Laws  on  the  Subject,  22. 

A.  Republic,  22. 

B.  Early  Statutes,   22. 

C.  Statute  of  1866,  23. 

1.  In    General,    23. 

2.  Right  to  Apprentice,  23. 

3.  Object  of  Apprentice  Law,  23. 

4.  Liability  on  Covenant,  23. 

5.  Jurisdiction  and  Review  of  Proceedings  in  the  County  Court,  23. 

a.  Derivation  of  Jurisdiction,  23. 

b.  restrict  Court  Superintendence,  23. 

c.  Extent  of  Revision,  23. 

D.  Statute  of  1871,  23. 

EL  Present  Law,  24. 

I.  Early   History   and   Develop- 
ment of  Laws  on  the  Subject. 

A.  REPUBLIC. 

There  was  literally  nothing  in  the 
laws  of  the  republic  in  relation  to  ap- 
prentices. Timmins  v.  Lacy,  30  Tex. 
115,    116,   117. 

B.  EARLY  STATUTES. 
The    first    statutes    relating    to    ap- 

2 


prentices  were  the  44th  section  of  the 
act  of  March  20,  1848,  which  gave  the 
chief  justice  of  the  county  court  gen- 
eral jurisdiction  to  bind  out  minors  as 
apprentices,  and  act  39  of  the  Penal 
Code,  putting  apprentices  in  the  same 
category  with  slaves  and  children,  as 
to  offenses  perpetrated  at  the  instance 
of  parents,  guardians  or  masters.  These 
were  the  whole  of  our  laws  in  refer- 
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ence  to  apprenticeship  and  practically 
these  two  sections'  were  dead  letters. 
Because  of  the  prosperous,  economic 
conditions,  orphans  were  all  well  cared 
for  and  the  jurisdiction  of  the  county 
courts  in  this  particular  was  rarely,  if 
ever,  exercised.  Timmins  v.  Lacy,  30 
Tex.  115,  116,  118,  119. 

C.   STATUTE  OF  1866. 

1.  In  General. 

After  the  emancipation  of  the  slaves, 
to  meet  the  changed  economic  condi- 
tion, the  legislature  enacted  a  general 
apprentice  law,  for  the  provisions  of 
which  see  Timmins  v.  Lacy,  30  Tex. 
115,  116,  120,  123,  conferring  on  the 
county  courts  general  jurisdiction  of 
apprenticing  minors,  and  defining  the 
obligations  of  masters  and  mistresses 
and  apprentices. 

2.  Right  to  Apprentice. 

Under  the  first  section  of  this  stat- 
ute it  was  held,  that  the  father  of  a 
child  born  of  a  slave  marriage,  where 
the  father  before  his  emancipation  had 
deserted  the  mother  for  many  years, 
and  the  child  is  living  with  its  mother, 
could  not  apprentice  the  child  con- 
trary to  the  wishes  of  the  mother,  be- 
cause the  child  is  illegitimate,  being 
born  of  a  slave  marriage  which  can 
confer  no  civil  rights,  and  hence  the 
father  has  no  authority  nor  control 
over  it.  Timmins  v.  Lacy,  30  Tex.  115, 
116. 
8.    Object  of  Apprentice  Law. 

The  manifest  object  and  purpose  of 
the  apprentice  law  it  to  give  the  au- 
thority to  bind  out  to  the  parents 
and  guardians  of  minor  children  sub- 
ject to  their  control,  and  for  whose 
care  and  nurture  they  were  providing. 
Timmins  v.  Lacy,  30  Tex.  115,  116. 
4.    Liability  on  Covenant. 

A  master  covenanted  by  an  inden- 
ture recorded  in  the  clerk's  office  of 
the  county  court  to  teach  or  have 
taught  the  apprentice  the  business  of 
a  farmer,  to  provide  him  with  the  nec- 
essaries  of  life  and   schooling   and   to 


compensate  him  for  his  services,  and 
in  violation  of  these  covenants  com- 
pelled him  to  .work  excessively  hard, 
allowed  him  to  grow  up  almost  illit- 
erate, and  failed  to  provide  at  times 
sufficient  food  and  clothing  and  also 
failed  to  render  him  any  reward  for 
his  labor.  In  an  action  on  this  inden- 
ture by  the  apprentice  after  he  attained 
his  majority  for  damages  for  breach  of 
the  covenant,  and  also  for  four  months' 
labor  rendered  by  mistake  after  the 
expiration  of  the  apprenticeship,  there 
was  a  verdict  and  judgment  for  $2,200, 
and  this  was  affirmed  by  the  supreme 
court,  requiring  however  a  remittal  of 
$20  on  the  item  for  the  extra  four 
months'  labor.  Kuhlman  v.  Blow,  31 
Tex.  628. 

5.   Jurisdiction  and  Review  of  Proceed- 
ings in  the  County  Court. 

a.  Derivation  of  Jurisdiction. 

The  county  court  derives  its  juris*- 
diction  in  the  matter  of  apprenticeship 
from  the  constitution,  not  the  statute, 
but  under  such  regulations  as  may  be 
prescribed  by  statute.  Timmins  v. 
Lacy,  30   Tex.   115,   116. 

b.  District  Court  Superintendence. 
Consequently  the   district   court   has 

a  general  superintendence  and  control 
over  the  proceedings  in  the  county 
court  by  certiorari  or  appeal.  Tim- 
mins v.  Lacy,  30  Tex.  115,  116,  13a. 
See  the  titles  APPEAL  AND  ER- 
ROR, vol* l,  p.  313;  CERTIORARI. 

c.  Extent  of  Revision. 

There  was  a  new  trial  de  novo  with- 
out objection  in  the  district  court,  and 
as  the  judgment  on  the  general  ques- 
tion was  held  correct,  the  court  did 
not  decide  the  question  as  to  whether 
certiorari  is  limited  to  correcting  errors 
committed  by  the  trial  court  or  whether 
the  whole  matter  may  be  brought  be- 
fore the  district  court  for  trial  de 
novo.  Timmins  v.  Lacy,  30  Tex.  115, 
116. 

D.    STATUTE  OF  1871. 

The  statute  of  1866  was  repealed  by 
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the  act  of  May  13,  1871.     Sayles*  Civ. 
Stat,  art.  23,  §  3,  note  2,  vol.  1,  p.  40. 

n.  Present  Law. 

The  constitution  of  1876,  art.  5,  § 
16,  conferred  upon  the  county  court 
jurisdiction  to  apprentice  minors  as 
provided  by  law.  It  was  incorporated 
into  the  amendment  of  1891,  and  is 
the  present  law  on  the  subject  of  ap- 
prentices. 

Right  to  Apprentice  Vested  Ex- 
clusively in  County  Court.— Until 
there  shall  be  further  legislation  the 
only  mode  whereby  any  person 
other  than  a  parent  can  become  en- 
titled to  the  custody  of  a  minor  child 


is  through  the  instrumentality  of  the 
county  court,  which  may  on  applica- 
tion appoint  guardians  of  the  persons 
of  minors  as  well  as  of  their  estates, 
or  bind  them  in  apprenticeship.  The 
fact  that  the  county  courts  are  in- 
vested by  the  constitution  and  the 
laws  with  general  control  over  the 
persons  of  minors,  or  selecting  guard- 
ians of  their  persons  or  of  binding 
them  in  apprenticeship,  would  indicate 
that  the  law  makers  intended  that  in 
the  county  court  alone  (except  in 
divorce  cases)  can  any  one  other  than 
a  parent  obtain  the  parental  right  to 
the  custody  and  control  of  a  minor 
or  to  its  services.  Taylor  v.  Deseve, 
81  Tex.  246,  16  S.  W.  1008. 


Appropriation  of  Property. 

See  the  title  EMINENT  DOMAIN. 


Approval. 

As  to  approval  of  bond,  see  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  604; 
MANDAMUS;  PUBLIC  OFFICERS;   SHERIFFS  AND  CONSTABLES. 


Approval  of  Claims. 

See  the  title  EXECUTORS  AND  ADMINISTRATORS.     As  to  approval  of 
claims  against  community  estate,  see  the  title  HUSBAND  AND  WIFE. 

Aransas  Bay* 

See  the  titles  IMPAIRMENT  OF  OBLIGATION  OF  CONTRACTS;    IN- 
TERSTATE COMMERCE. 
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Award  as  Sustaining  an  Original  Cause  of  Action,  39. 
Pleading  Award,   39. 

A.  In  Action  to  Set  Aside  Award,  39. 

B.  In  Action  on  Award,  40. 

Action  on  Arbitration  Bond,   40.  . 
Award  as  Evidence,  40. 
Question  for  Jury,  4i. 
XI.  Appeal  and  Review,  4i. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  FRAUD  AND  DE- 
CEIT; INSURANCE;  JUDGMENTS  AND  DECREES;  MISTAKE  AND 
ACCIDENT;  PLEADING;  REFERENCE;  TRIAL. 

I.  Definition. 

The  awards   of  arbitrators   have   al 


ways  been  looked  upon  with  peculiar 
favor,  as  it  is  a  conciliatory  mode  of 
adjusting  disputes  by  persons  spe- 
cially chosen  for  that  purpose.  Green 
v.  Franklin,  1  Tex.  497,  501;  Alexander 
v.  Mulhall,  1  Posey  764,  770;  Gilbert 
v.  Knight,  3  App.  Civ.  Cases,  §  315. 

n.  Submission. 

A.   AT  COMMON  LAW. 

The  common-law  remedy  of  arbitra- 
tion and  award  has  not  been  super- 
seded by  the  statute  on  that  subject 
to  such  an  extent  as  to  strike  down 
every  arbitration  not  in  compliance 
with  the  statute,  and  when  the  testi- 
mony shows  that  all  the  matters  in 
dispute  were  submitted  to,  and  decided 
by,  the  arbitrators,  though  the  pro- 
ceedings were  not  in  writing,  and 
there  was  no  evidence  that  the  arbi- 
trators or  witnesses  were  sworn,  the 
award  will  be  binding  as  a  common- 
law  award.  Hurst  v.  Funston  (Civ. 
App.),  91   S.   W.  319,  320. 

The  statute  expressly  saves  the  com- 
mon-law right."  1  Sayles'  Stat,  §  61; 
Faggard  v.  Williamson,  4  Tex.  Civ. 
App.  337,  23  S.  W.  557. 

Where  two  parties  agreed,  without 
suit,  to  submit  the  matters  in  contro- 
versy between  them  to  arbitrators, 
and  handed  the  papers  concerning  the 
matters  of  dispute  to  the  arbitrators, 
telling  them  to  take  the  papers  and  do 
what  was  right,  neither  party  propos- 


ing to  introduce  testimony;  and  the 
arbitrators,  after  informing  themselves 
as  best  they  could  of  the  facts  involved, 
made  an  award,  it  was  held  that  the 
award  was  entitled  to  the  faith  which 
belongs  to  a  common-law  award. 
Rector  v.  Hunter,  15  Tex.  380. 

District  court  rule,  number  47,  pro- 
viding that  "no  agreement  between 
the  parties  or  attorneys  touching  any 
suit  pending  will  be  enforced  unless 
it  be  in  writing,  signed,  and  filed  with 
the  papers  of  the  record,  or  unless  ft 
be  made  in  open  court  and  entered  of 
record,"  applies  to  proceedings  in  the 
conduct  of  the  case  in  court,  and  does 
not  prohibit  oral  agreements  for  the 
settlement  of  the  matters  in  contro- 
versy outside  of  the  pending  suit.  The 
tendency  of  the  court  is  to  construe 
the  rule  as  directory  rather  than  man- 
datory. Faggard  v.  Williamson,  4 
Tex.  Civ.  App.  337,  23  S.  W.  557; 
Williams  v.  Huling,  43  Tex.  113;  Myers 
f.  Easterwood,  60  Tex.  107;  Capt  v. 
Stubbs,  68  Tex.  222,  225,  4  S.  W.  467; 
Jenkins  v.  Adams,  71  Tex.  1,  8  S.  W. 
603;  Kohn  Bros.  v.  Washer,  69  Tex. 
67,  6  S.  W.  551. 

B.    UNDER  THE  STATUTE. 

Terms    of   the    Statute.— As    to    the 

terms  of  the  statute,  see  1  Sayles* 
Stat.,  ch.  l,  title  Arbitration. 

1  Sayles*  Civ.  Stat,  art.  61,  provides 
that  "nothing  herein  shall  be  con- 
strued as  affecting  the  existing  right 
of  parties  to  arbitrate  their  differences 
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in  such  other  mode  as  they  may  se- 
lect." Faggard  v.  Williamson,  4  Tex. 
Civ.  App.  337,  339,  23  S.  W.  557. 

Statute  Liberally  Construed.— The 
statute  to  authorize  the  settlement  of 
disputes  by  conciliation  or  arbitration 
should  be  liberally  construed;  but  still, 
the  parties  acting  under  it  must  sub- 
stantially pursue  its  provisions,  other- 
wise the  award  of  the  arbitrators  can- 
not be  made  the  judgment  of  the  court. 
Owens  v.  Withee,  3  Tex.  161;  Cox  v. 
Giddings,  9  Tex.  44;  Alexander  v. 
Witherspoon,  30  Tex.  291.  The  Owens 
case  distinguishes  Forshey  v.  G.  H.  & 
K.  R.  Co.,  16  Tex.  516,  517. 

Statute  Not  Retroactive.— The  va- 
lidity of  a  verbal  consent,  entered  of 
record,  to  arbitrate  a  cause  which  was 
duly  referred  under  such  consent,  and 
which  was  valid  under  the  law  then 
existing,  is  not  affected  by  a  subsequent 
law  requiring  agreements  to  arbitrate 
to  be  reduced  to  writing.  Hooper  v. 
Brinson,  2  Tex.  185. 

C.  AGREEMENT  TO  SUBMIT. 

What  la  Substantial  Compliance 
with  Statute. — When  an  agreement  to 
arbitrate  does  not  depart  in  substance 
from  the  statute,  although  it  fails  to 
conform  thereto  in  matters  of  form, 
and  the  parties  afterwards  cause  the 
agreement  to  be  filed  in  court  and  pro- 
ceed thenceforward  under  the  statute, 
the  award  will  be  a  good  statutory 
award.  Forshey  v.  G.  H.  &  H.  R.  Co.,  16 
Tex.  516;  Alexander  v.  Witherspoon, 
30  Tex.  291.  See  Cox  v.  Giddings,  9 
Tex.  44. 

Waiver  of  Statutory  Requirement. — 
When  the  arbitration  agreement  stip- 
ulates that  the  award  of  the  arbitrators, 
together  with  the  agreement,  when 
filed  in  court,  shall  be  sufficient  to  give 
the  court  jurisdiction  to  enter  the 
award  as  the  judgment  of  the  court, 
this  is  a  waiver  of  the  statutory  provi- 
sion requiring  the  agreement  to  be 
filed  antecedent  to  the  hearing.  Alex- 
ander v.  Mulhall,  1  Posey  764,  765. 

Effect  of  Void  Agreement — When  an 


agreement  to  arbitrate  is  void,  the 
award  and  the  judgment  of  the  court 
entered  on  the  award  are  also  void. 
Crouch  v.  Crouch,  30  Tex.  Civ.  App. 
288,  70  S.  W.  595,  affirmed  in  97  Tex. 
630,  no  op.;  Cruger  v.  McCracken,  87 
Tex.  584,  30  S.  W.  537. 

D.  WHAT  MAY  BE  SUBMITTED. 
Controversies  Respecting  Real  Es- 
tate.— Real  estate  may  be  made  the 
subject  of  arbitration,  when  the  agree- 
ment is  in  writing  sufficient  to  satisfy 
the  statute  of  frauds.  Myers  v.  Easter- 
wood,  60  Tex.  107. 

Rejected  Claims  against  an  Estate. — 
Arbitration  is  not  a  proper  mode  for 
the  establishment  of  a  rejected  claim 
against  an  estate.  Yarborough  t/. 
Leggett,    14    Tex.    677. 

Contested  Election.— Where  the  rec- 
ord of  a  county  court  showed,  in  a 
matter  of  a  contested  election,  that  a 
quorum  was  not  present,  but  that  the 
contestants  submitted  the  case  to  ar- 
bitrators, whose  award  was  entered  as 
the  judgment  of  the  court,  held,  that 
the  proceeding  was  a  nullity.  Fitz- 
hugh  v.  Custer,  4  Tex.  391. 

Quaere,  whether  a  contested  elec- 
tion can  be  submitted  to  arbitrators, 
and  whether  rights  generally  cogni- 
zable in  the  county  court  can  be  arbi- 
trated as  at  common  law,  and  the 
award  be  made  the  judgment  of  that 
court.     Fitzhugh  v.  Custer,  4  Tex.  391. 

E.  PARTIES  TO  SUBMISSION. 

1.  Minors. 

Agreement  Voidable. — An  agree- 
ment to  arbitrate  by  minors,  followed 
by  an  arbitration,  is  only  voidable. 
Chambers  v.  Ker,  6  Tex.  Civ.  App.  373, 
21  S.  W.  1118,  affirmed  in  93  Tex.  680, 
no  op.  See  Fortune  v.  Killebrew,  86 
Tex.  172,  23  S.  W.  976.  See  the  title 
INFANTS. 

2.  Guardian. 

When  Ward  May  Ratify  Award. — 
Regardless  of  whether  a  guardian  has 
authority  to  submit  to  arbitration  mat- 
ters affecting  the  interests  of  his  ward. 
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if  the  award  is  beneficial  to  the  ward, 
he  may  ratify  it,  the  award  being  only 
voidable  and  not  void.  Wiley  v. 
Heard,   1  App.   Civ.   Cases,  §   1203. 

Where  a  guardian,  claiming  a  tract 
of  land  in  his  own  right,  submitted  the 
claims  of  his  wards  to  said  land  to  ar- 
bitration by  signing  for  them,  as  their 
guardian,  an  agreement  to  submit  the 
matter  to  arbitration,  it  was  held,  that 
svch  submission  was  void,  since  the  in- 
terests of  the  wards  were  adverse  to 
his  own.  Fortune  v.  Killebrew,  86  Tex. 
172,  23  S.  W.  976. 

3.  Husband  and  Wife. 

An  agreement  between  a  married 
woman  and  her  husband,  with  whom 
she  is  living,  to  determine  and  effect 
by  arbitration  a  division  of  their  prop- 
erty, is  a  nullity,  since  she  has  no 
power  to  make  such  a  contract.  Crouch 
v  Crouch,  30  Tex.  Civ.  App.  288,  70  S. 
W.  595,  affirmed  in  97  Tex.  630,  no  op. 

Although  an  award  on  a  submission 
between  husband  and  wife  be  void,  be- 
cause of  her  incapacity  to  make  a  sub- 
mission to  arbitration,  yet,  where  there 
are  other  parties  to  the  submission 
who  labor  under  no  disability,  a  sub- 
mission and  award  as  between  them 
and  the  husband  and  wife  jointly  may 
be  valid.  Crouch  v.  Crouch,  30  Tex. 
Civ.  App.  288,  70  S.  W.  595,  affirmed  in 
97  Tex.  630,  no  op.  See  Cruger  v.  Mc- 
Cracken,  87  Tex.  584,  30  S.  W.  537. 

Wife's  Separate  Property.— It  may 
be  gravely  doubted  whether  a  wife, 
without  special  authority  from  her  hus- 
band, can  submit  questions  affecting 
title  to  her  separate  property  to  arbi- 
tration. Fortune  v.  Killebrew,  86  Tex. 
172,  23  S.  W.  976.  See  Crouch  v. 
Crouch,  30  Tex.  Civ.  App.  288,  70  S.  W. 
595,  affirmed  in  97  Tex.  630,  no  op. 

4.  Administrator. 

An  administrator  has  no  authority  to 
bind  the  estate  of  his  intestate  by  a 
submission  to  arbitration.  Callaghan 
v.  Grenet,  66  Tex.  236,  239,  18  S.  W. 
507.  See  Fortune  v.  Killebrew,  86  Tex. 
172,  23  S.  W.  976. 


It  would  seem  that  an  administrator 
has  no  power  to  submit  to  arbitration 
claims  in  favor  of  his  intestate.  John- 
sen  v.  Cheney,  17  Tex.  336. 

5.  Executor. 

For  Himself  and  Testator's  Minor 
Heirs. — An  agreement  submitted  to  ar- 
bitration the  matter  of  settlement  by 
heirs  with  the  executor  of  the  will  of 
the  testator,  and  also  between  one  an- 
other as  to  their  interest  in  the  estate. 
There  had  been  advancements  and  a 
partial  partition.  The  arbitration  involved 
the  settlement  of  the  amount  each  heir 
had  received,  and  the  amount  each  was 
entitled  to  out  of  the  general  assets  in 
hands  of  executor.  In  this  state  of 
facts,  minor  children  entitled  to  a 
share  were  necessary  parties  to  the  ar- 
bitration, and  unless  they  signed  the 
agreement  and  were  made  parties,  the 
award  was  invalid.  Fortune  v.  Kille- 
brew, 86  Tex.  172,  23  S-  W.  976. 

6.  Copartners. 

One  Partner  May  Bind  His  Copart- 
ner.— One  partner  of  a  firm  may  bind 
another  partner  by  submission  to  ar- 
bitration. Alexander  v.  Mulhall,  1 
Posey,  764,  772.  See  Gilbert  v.  Knight, 
3  App.  Civ.  Cases,  §  315. 

Partner  Signing  Agreement  for  Him- 
self and  for  Firm,  When  Bound  In- 
dividually.— K.  and  G.,  who  constituted 
a  business  firm,  wishing  a  settlement 
of  the  differences  arising  out  of  their 
partnership  relations,  agreed  to  sub- 
mit the  controversy  to  arbitration. 
The  agreement  was  signed  by  G.,  as 
plaintiff,  K.  signing  for  himself  and 
for  the  firm  of  K.  and  G.,  as  defend- 
ants. The  award  was  against  K.,  in- 
dividually, and  in  favor  of  G.  The 
award  was  held  valid  and  conclusive. 
Gilbert  v.  Knight,  3  App.  Civ.  Cases, 
§  315.  See  Gill  v.  Bickel,  10  Tex.  Civ. 
App.  67,  30  S.  W.  919,  affirmed  in  93 
Tex.  640,  no  op. 

When  Partner  Signing  Agreement 
Estopped  to  Contest  Award. — Byrne 
&  Co.,  of  which  firm  one  Cook  was  a 
silent   partner,    were    contractors   with 
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the  city  of  Dallas  for  building  a  city 
hall.  The  contractors  sublet  a  part 
of  the  work  to  one  Loonie.  Dispute 
having  arisen  between  Loonie  and  the 
contractors,  they  submitted  the  mat- 
ter to  arbitration,  Cook  acting  for  the 
contractors'  firm,  Byrne  &  Co.,  and 
claimed  to  own  the  balance  due  on  the 
contract.  The  agreement  to  arbitrate 
authorized  the  payment  by  the  city 
according  as  the  award  should  deter- 
mine. An  award  was  made,  and  suit 
was  brought  by  Loonie  against  the 
city  and  Byrne  &  Co.  for  the  amount 
of  the  award,  or  so  much  of  it  as  was 
owing  upon  the  contract.  No  service 
was  had  upon  Cook,  and  the  city  asked 
a  continuance  in  order  that  Cook  might 
be  served  with  citation.  This  was  re- 
fused. Held,  no  error,  there  being  no 
contest  about  the  validity  of  the  award, 
and  Cook  by  signing  the  agreement  to 
arbitrate  for  his  firm  was  estopped  to 
contest  it.  Dallas  r.  Loonie,  etc.,  Co., 
83  Tex.  291,  18  S.  W.  726. 

7.  Agent. 

Where,  in  a  petition,  it  was  alleged 
that  the  agreement  to  arbitrate  was 
entered  into  by  the  defendant  or  his 
agent,  and  there  was  evidence  tending 
to  show  that  the  agent,  as  such,  made 
the  agreement,  it  was  error  for  the 
court  to  instruct  the  jury  that  they 
should  find  for  the  plaintiff  only  in 
the  event  that  they  found  the  agree- 
ment to  have  been  made  by  defendant 
himself.  Saengerbund  v.  Dunn,  41 
Tex.  Civ.  App.  376,  92  S.  W.  429. 

8.  Attorney. 

Statute  of  Frauds. — An  attorney  had, 
under  appointment  by  the  court,  rep- 
resented a  nonresident  defendant  as 
guardian  ad  litem,  the  suit  being  dis- 
missed by  plaintiff  without  taxation  of 
a  fee  for  his  services.  The  amount  of 
the  fee  therefor  was  then  fixed  by 
arbitrators  selected  by  himself  and  an- 
other defendant,  who  verbally  agreed 
to  pay  and  partly  paid  their  award. 
Held,  that  the  attorney  could  not  re- 
cover of  such  latter  defendant  the  bal- 


ance of  the  amount  so  fixed,  the  arbi- 
tration having  settled  the  amount  of 
his  claim,  but  not  the  question  of  such 
defendant's  liability  therefor,  and  the 
latter's  verbal  promise  to  pay  the  debt 
of  another  being  void.  Bryant  v.  Ellis, 
20  Tex.  Civ.  App.  298,  49  S.  W.  234. 
9.   Who  May  Be  Made  a  Party. 

One  not  a  party  to  the  original  suit, 
if  interested  in  the  subject  matter  in 
litigation,  may  be  made  a  party,  with 
his  consent,  to  arbitration  proceedings. 
Shultz  &  Bro.  v.  Lempert,  55  Tex.  273. 
See  Snow  v.  Walker,  42  Tex.   154. 

F.     EFFECT    OF    SUBMISSION. 
When    Minor    Not    Estopped.— The 

submission  by  the  mother  to  arbitra- 
tors, of  matters  concerning  an  estate 
in  which  the  mother  and  her  minor 
children  have  a  common  interest,  will 
not  estop  such  minors  from  asserting 
claim  to  such  estate.  Snow  v.  Walker, 
42  Tex.   154. 

One  Interested  in  Subject  Matter, 
Though  Not  a  Party,  Estopped.  —  A 
party  interested  in  a  matter  submitted 
to  arbitration,  though  not  a  party  to 
the  controversy,  having  notice  of  and 
consenting  to  the  proceedings,  as  also 
one  not  consenting  to  the  "settlement, 
but  receiving  the  due  proportion  of 
the  sum  awarded,  is  estopped  from 
suit  upon  the  matters  determined  by 
the  award.  Snow  v.  Walker,  42  Tex. 
154.  See  Shultz  &  Bro.  v.  Lempert, 
55   Tex.   273. 

in.  Arbitrators  and  Arbitration 
Proceedings. 

A.  NUMBER  OF  ARBITRATORS. 
Selection  of  One  Arbitrator. — When, 
during  the  progress  of  a  suit  actually 
pending,  the  parties  in  writing  agree 
to  have  their  rights  to  land  deter- 
mined by  one  man  named  by  them,  by 
whose  award  they  agree  to  abide, 
though  the  arbitration  cannot  be  sus- 
tained as  one  made  under  the  statute, 
yet  the  courts  will  give  full  effect  to 
an  award  thus  made.  Myers  v.  East- 
erwood,  60  Tex.   107. 
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Selection  of  Three  Arbitrators. — An 

agreement  to  arbitrate,  which  describes 
the  parties,  the  subject  matter,  and 
selecting  three  arbitrators  instead  of 
two,  the  decision  of  a  majority  of 
whom  shall  be  binding,  is  a  substantial 
compliance  with  the  statute.  Alex- 
ander v.  Mulhall,  1  Posey  764,  765. 

B.  SUBSTITUTED  ARBITRATORS. 

When  Parties  Estopped.— The  duties 
■devolving  upon  an  arbitrator,  being 
personal  in  their  nature,  cannot  be 
delegated  to  another,  but  where  a 
person  has  been  substituted  by  the  ar- 
bitrator to  act  for  the  latter  in  his 
absence,  and  the  parties  to  the  arbi- 
tration have  mutually  treated  the  sub- 
stituted arbitrator  as  the  person  to  de- 
cide the  matters  in  controversy,  and 
have  acted  upon  his  decision,  their 
conduct  will  preclude  either  from  de- 
nying his  authority,  to  the  injury  of 
the  other.  Wright  v.  Meyer  (Civ. 
App.),  25  S.  W.  1122. 

C.  OATH    OF   ARBITRATORS. 

Form  of  Oath.— The  oath  of  the  ar- 
bitrators is,  that  they  will  fairly  and 
impartially  decide  the  matters  in  dis- 
pute and  in  accordance  with  the  rules 
of  law  and  equity  applicable  to  the 
facts  found.  Pas.  Dig.,  art.  64,  note 
247.     McHugh  v.  Peck,  29  Tex.  141. 

Recording. — The  clerk  is  not  re- 
quired by  law  to  make  a  record  of  the 
form  of  the  oath  to  be  administered 
in  the  arbitration,  the  substance  only 
being  expressed  in  the  act.  Offeciers 
v.  Dirks,  2  Tex.  468. 

Oath  May  Be  Waived  by  Parties.— 
The  fact  that  none  of  the  arbitration 
proceedings  were  in  writing,  and  that 
the  arbitrators  or  witnesses  were  not 
sworn,  are  mere  irregularities,  which 
may  be  waived  by  the  parties,  and  do 
not  necessarily  vitiate  a  common-law 
arbitration.  Hurst  v.  Funston  (Civ. 
App.),  91  S.  W.  319,  320.  Compare 
Anderson  v.  Ft.  Worth,  83  Tex.  107, 
18  S.  W.  483. 


D.  AUTHORITY     AND     POWERS 
OF  ARBITRATORS. 

When  an  award  is  made  in  pursu- 
ance of  an  agreement  in  a  controversy 
not  pending  in  court,  if  the  arbitrators 
exceed  their  authority  and  attempt  to 
decide  matters  not  submitted  to  their 
determination,  the  award  is  void,  and 
the  authority  of  the  court  being  special, 
the  judgment  on  the  award  is  also 
void.  Fortune  v.  Killebrew,  86  Tex. 
172,  177,  23  S.  W.  976,  distinguishing 
Williamson  v.  Wright,   1  Posey  711. 

When  Authority  Presumed— When 
an  agreement  to  arbitrate  is  made  by 
virtue  of  a  clause  in  a  policy  of  fire 
insurance  providing  for  arbitration  and 
appraisement  where  property  is  dam- 
aged, neither  the  agreement  nor  the 
policy  containing  any  reference  to 
property  totally  destroyed,  if  the  ar- 
bitrators include  in  their  findings  the 
loss  arising  from  such  total  destruc- 
tion, the  presumption  is,  in  the  absence 
of  any  attack  of  the  award,  that  they 
did  not  exceed  their  authority.  Liver- 
pool, etc.,  Ins.  Co.  v.  Colgin  (Civ. 
App.),  34  &  W.  291;  Fire  Ass'n  v. 
Colgin  (Civ.  App.),  33  S.  W.  1004,  dis- 
tinguishing Fortune  v.  Killebrew,  86 
Tex.  172,  23  S.  W.  976.  See  Shultz 
v.  Lempert,  55  Tex.  273. 

In  the  absence  of  any  pleading  al- 
leging mistake  or  fraud  in  arriving  at 
the  award,  testimony  attacking  it  is  not 
admissible,  the  presumption  being  that 
the  appraisers  did  not  exceed  their 
power.  Fire  Ass'n  v.  Colgin  (Civ. 
App.),  33  S.  W.  1004;  Chambers  v.  Ker, 
6  Tex.  Civ.  App.  373,  24  S.  W.  1118, 
affirmed  in  93  Tex.  680,  no  op. 

E.  NOTICE  OF  HEARING. 
Parties    Entitled    to    Notice.— Going 

into  the  investigation  without  giving 
proper  notice  to  the  parties,  or  refus- 
ing to  allow  sufficient  time  to  procure 
the  necessary  testimony,  would  be 
such  improprieties  on  the  part  of  ar- 
bitrators as  would  vitiate  their  award. 
Green  v.  Franklin,  1  Tex.  497. 
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Waiver  of  Notice.— The  third  sec- 
tion of  the  act  requiring  the  clerk  to 
assign  a  day  for  trial  by  arbitrators 
is  directory  only,  and  if  the  parties 
voluntarily  appear  and  allow  the  trial 
to  proceed,  without  objection,  the  right 
to  have  a  day  assigned  for  the  trial 
will  be  presumed  to  have  been  waived. 
If  the  parties  are  not  present  at  the 
trial,  objection  may  be  taken  at  the 
district  court  Hall  v.  Morris,  30  Tex. 
280;  Alexander  v.  Mulhall,  i  Posey 
764,  768. 

Presumption  of  Notice.— When  the 
record  in  the  case  of  an  award  shows 
that  a  day  of  trial  was  appointed,  the 
court  will  presume  it  was  done  accord- 
ing to  law,  unless  it  is  shown  affirma- 
tively that  it  was  not;  and  this  pre- 
sumption receives  confirmation  from 
the  record  showing  that  the  parties 
appeared,  and  that  their  respective 
claims  were  heard  and  considered. 
Offeciers  v.  Dirks,  2  Tex.  468;  Hooper 
v.  Brinson,  2  Tex.  185;  Hall  v.  Little, 
11  Tex.  404;  McHugh  v.  Peck,  29  Tex. 
141,  142. 

Absence  of  Parties  at  Rendition  of 
Award. — An  award  is  not  vitiated  by 
the  absence  of  the  parties  at  the  rendi 
tion  of  the  award  when  the  agreement 
makes  no  special  provision  as  to  their 
presence.  Story  Con.  983;  Wiley  v. 
Heard,  1  App.  Civ.  Cases,  §  1203. 

F.    PLEADINGS       IN       ARBITRA- 
TION PROCEEDINGS. 

Not  Required  by  Statute. — The  stat- 
ute authorizing  persons  to  submit  any 
•dispute,  controversy,  or  right  of  action 
to  arbitration,  makes  no  provision  in 
Tcgard  to  the  pleadings.  McHugh  v. 
Peck,  29  Tex.  141;  Alexander  v.  Mul- 
hall, 1  Posey  764. 

Technical  Regard  to  Pleadings  Not 
Exacted — Technical  regard  to  the 
pleadings  nor  to  the  relief  to  be 
granted  is  not  exacted -from  arbitrators. 
Williamson  v.  Wright,  1  Posey  711, 
717. 

Objection   to   Want   of   Answer.— If 


objection  might  have  been  made  be- 
fore the  arbitrators  that  the  defendant, 
before  submitting  his  evidence,  should 
file  an  answer  or  statement  of  the  facts 
he  would  attempt  to  establish  in  evi- 
dence before  the  arbitrators,  it  cer- 
tainly cannot  be  assumed  that  the  arbi- 
trators would  not  have  sustained  the 
objection  of  the  appellant  to  proceed- 
ing in  the  matter,  until  the  defendant 
had  filed  an  answer,  if  the  objection 
was  well  taken.  McHugh  v.  Peck, 
29  Tex.  141. 

It  cannot  be  permitted  that  a  party 
on  a  trial  before  arbitrators  should  de- 
cline to  raise  any  objection  to  the 
manner  of  conducting  the  trial  before 
the  arbitrators,  in  the  hope  of  abtain- 
ing  from  them  a  report  favorable  to 
himself,  and,  failing  in  this,  that,  on  his 
objection,  the  report  shall  be  re- 
jected, not  because  injustice  has  been 
done,  but  for  the  want  of  pleadings  on 
the  part  of  the  appellee.  McHugh  v. 
Peck,  29  Tex.  141,  145,  146. 
G.  CONDUCT  OF  TRIAL  OR 
HEARING. 

When  Arbitrators  May  Disregard 
Legal  Defenses. — Arbitrators,  being 
judges  chosen  by  the  parties  them- 
selves, may  disregard  the  defense  of 
usury,  and  decide  according  to  the  jus- 
tice of  the  case  without  affecting  the 
validity  of  their  award,  unless  it  be  ex- 
pressly stipulated  in  the  rule  of  refer- 
ence, that  the  parties  shall  be  entitled 
to  all  legal  defenses.  Edrington  v. 
League,  1  Tex.  64. 

May  Try  Cause  on  Its  Merits. — In 
arbitrations  a  referee  is  at  liberty  to  try 
the  cause  on  the  merits,  and  is  not 
bound  to  try  the  particular  issue  joined  in 
court.     McHugh  i/.  Peck,  29  Tex.  141. 

Since  it  is  entirely  competent  for 
parties  to  submit  the  matters  in 
dispute  between  them  to  arbitration, 
without  any  special  reference  to  ques- 
tions of  law,  it  is  error,  where  the  evi- 
dence as  to  such  question  is  conflicting, 
for  the  court  to  instruct  the  jury  that 
they  should  find  for  the  plaintiff  only  in 
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the  event  that  issues  both  of  law  and 
fact  were  submitted  to  the  arbitrators. 
Saengerbund  v.  Dunn,  41  Tex.  Civ.  App. 
376,  92  S.  W.  429. 

Irregularities.— While  much  will  be 
conceded  to  the  discretion  of  arbitra- 
tors, irregularities  calculated  to  injure 
either  party  will  not  be  tolerated. 
Green  v.  Franklin,  1  Tex.  497.  See  Gil- 
bert v.  Knight,  3  App.  Civ.  Cases,  § 
315. 

When  Disagreement  of  Arbitrators 
Presumed.— Where,  after  a  long  ses- 
sion of  the  arbitrators,  one  of  them 
withdrew  from  further  attendance  and 
the  others  made  the  award,  it  is  a  fair 
presumption  that  the  withdrawal  was 
because  of  disagreement,  and  the  award 
was  sustained.  King  v.  Grey,  31 
Tex.  22. 

Postponement  of  Trial. — A  party  to 
arbitration  proceedings  who  is  sur- 
prised by  evidence  introduced  by  his 
adversary  which  he  was  not  prepared 
to  meet,  but  believed  he  could  do  so  by 
having  time,  may,  upon  application, 
have  the  decision  of  the  arbitrators 
postponed  until  he  can  procure  his  tes- 
timony in  rebuttal.  If  such  application 
is  denied,  and  he  should  state  such  facts 
as  to  show  that  injustice  has  been 
done  him,  the  denial  of  his  application 
might  authorize  the  court  to  reject  the 
report.     McHugh  v.  Peck,  29  Tex.  141. 

IV.  Umpire  or  Third  Arbitrator. 

How  Selected. — The  6th  section  of  the 
statute  providing  for  arbitration  reads 
as  follows:  "If  the  arbitrators  chosen 
as  aforesaid  cannot  .agree,  the  arbitra- 
tors shall  select  an  umpire,  and,  in 
case  they  disagree  in  the  choice  of  an 
umpire,  the  justice  or  clerk  may  ap- 
point an  umpire,  who  shall  be  com- 
petent to  serve  as  an  arbitrator,  and 
who  shall  in  like  manner  be  sworn." 
Pas.  Dig.,  art.  65,  note  248.  The  um- 
pire, whether  selected  by  the  parties 
or  the  clerk,  is  authorized  to  act  as 
an  arbitrator.    King  v.  Grey,  31  Tex.  22. 

When    Selected.— Where    a    statute 


which  provided  a  mode  of  submitting 
causes  to  arbitration  enacted  that  each 
party  s»hould  choose  one  arbitrator, 
and  in  case  of  their  disagreement  an 
umpire  should  be  chosen  by  them,  and 
the  third  party,  or  umpire,  was  chosen 
by  the  two  arbitrators  in  the  first  in- 
stance, and  before  any  disagreement  or 
hearing  of  testimony  by  them,  the 
award  being  duly  filed  in  court,  it  was 
held  that  there  was  no  departure  from  the 
substantial  provisions  of  the  statute 
and  the  award  was  valid.  Forshey  v. 
G.  H.  &  H.  R.  Co.,  16  Tex.  516.  See 
Owens  v.  Withee,  3  Tex.  161. 

Must  Be  Sworn.— Under  article  46 
of  the  Revised  Statutes  an  agreement 
to  arbitrate  contemplates  that  the  ar- 
bitrators and  umpire  be  sworn,  and 
this  provision  of  the  statute  cannot  be 
waived  by  a  city  attorney  without 
special  authority  from  the  city.  An- 
derson v.  Ft.  Worth,  83  Tex.  107,  18  S. 
W.  483.  Compare  Hurst  v.  Funston 
(Civ.  App.),  91  S.   W.  319,  320. 

Duties. — There  is  no  provision  in  the 
law  that  the  clerk  shall  appoint  the 
time  for  the  umpire  to  enter  upon  the 
discharge  of  the  duties  incumbent  on 
hjm  under  the  appointment.  McHugh 
v.  Peck,  29  Tex.  141. 

An  umpire  is  not  bound  to  examine 
witnesses  unless  requested  so  to  do. 
McHugh  v.  Peck,  29  Tex.  141. 

The  umpire,  whether  selected  by 
the  parties  or  the  clerk,  is  authorized 
to  act  as  an  arbitrator.  King  v.  Grey* 
3i  Tex.  22. 

V.  Award. 

A.    REQUISITES. 

1.   Conformity  to  Submission. 

An  award  must  strictly  conform  to 
the  agreement,  or  the  power  given; 
the  slightest  departure  has  been  ruled 
to  be  fatal  to  its  validity.  Owens  t/. 
Withee,  3  Tex.  161,  166. 

Presumption  of  Conformity. — In  the 
absence  of  a  statement  of  facts  or  evi- 
dence to  the  contrary,  it  is  to  be  "pre- 
sumed in  favor  of  the  award  that  such 
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matters  as  were  specifically  submitted 
tc  the  arbitrators  were  taken  up  and 
duly  considered.  Smith  v.  Clark,  22 
Tex.  Civ.  App.  485,  54  S.  W.  1052. 

2.    Report  of  Conclusions. 

An  agreement  to  arbitrate  submitted 
as  the  matters  in  controversy  the  ac- 
counts for  labor  and  materials  fur- 
nished and  for  moneys  paid  by  the 
respective  parties  under  a  certain  con- 
tract, and  also  claims  of  damage  by 
each  party  for  alleged  failures  to 
comply  with  the  contract,  and  the 
arbitrators  were  to  determine,  after 
considering  the  matters  so  submitted, 
what  amount  was*  due  to  the  one  or 
the  other  party.  The  award  recited, 
being    appointed 


that 

arbitrators  to  decide  as  to  the  justness 
of  the  accounts  in  dispute  between  G. 
and  B*,  find,  after  careful  examination 
of  the   claims,   that   G.   is   indebted   to 

B.  in" ,  a  specified  sum.     Held, 

that  the  objection  that  the  award 
failed  to  dispose  of  the  controversy  as 
to  the  claims  of  the  parties  for  dam- 
ages was  not  well  taken,  the  agree- 
ment not  having  required  a  statement 
in  the  award  of  the  conclusions  of  the 
arbitrators  upon  that  issue.  Gill  v. 
Bickel,  10  Tex.  Civ.  App.  67,  30  S.  W. 
919,  affirmed  in  93  Tex.  640,  no  op.; 
Williamson  v.  Wright,  1  Posey  711, 
718. 

In  an  arbitration  upon  matters  growing 
out  of  a  contract  made  with  the  firm  of 
B.  &  W.,  and  wherein  B.  alone  had  com- 
pleted the  work  and  was  urging  final 
payment,  the  arbitrators  were  to  de- 
termine what  amount,  if  any,  was  due 
"to  said  firm  of  B.  $  W.  or  to  B." 
Held,  that  an  award  for  so  much  due 
to  B.  was,  prima  facie  at  least,  a  dis- 
position of  the  claim  of  the  firm  of 
B.  &  W.,  and  was  not  therefore  void 
on  its  face.  Gill  v.  Bickel,  10  Tex. 
Civ.  App.  67,  30  S.  W.  919,  affirmed  in 
93  Tex.  640,  no  op.  See  Gilbert  v. 
Knight,  3  App.  Civ.  Cases,  §  315. 

Where  an  agreement  for  arbitration 
embraced    "all    questions    and    claims" 

2  Tex  Dig— 3 


between  the  parties  "arising  out  of 
their  partnership,  and  any  other  mat- 
ters of  property  owned  by  them  in 
common,"  and  in  determining  thes*e 
matters  the  arbitrators  were  required 
to  "take  up"  certain  matters,  including 
advancements  to  the  partnership  and 
the  disposition  and  use  of  partnership 
effects  by  either  party,  the  award  was 
not  vitiated  by  a  failure  to  make  any 
finding  on  the  matter  of  mutual  ac- 
count, advancements,  and  services  of 
either  party,  since  the  matters  the  ar- 
bitrators were  to  "take  up"  were 
merely  to  be  considered  in  determin- 
ing the  questions  submitted,  and  not 
that  there  should  be  a  specific  state- 
ment in  the  award  of  the  account  be- 
tween the  parties  as  to  such  matters. 
Smith  v.  Clark,  22  Tex.  Civ.  App.  485, 
54  S.  W.  1052. 
3.   Finality. 

"An  award  will  be  bad  for  want  of 
finality,  if  it  leaves  any  act  of  a  judi- 
cial nature  to  be  done  in  the  future,  *  *  * 
whether  such  act  is  to  be  done  by  a 
party  to  the  submission,  by  a  stranger, 
or  even  by  the  arbitrators  themselves. 
The  award  must,  as  a  decision,  be 
complete  in  every  part  and  upon  every 
point,  and  must  be  in  this  perfect  shape 
once  for  all."  Morse  on  Arbitration 
and  Award.  Hooker  v.  Williamson,  60 
Tex.   524,  526. 

Errors  Apparent  on  Face  of  Award. 
— While  an  award  of  arbitrators  may 
be  binding,  though  a  ministerial  au- 
thority be  reserved  therein  to  be  there- 
after exercised,  such  as  the  correction 
of  errors  of  computation  apparent 
from  the  award  itself,  yet  if  on  its 
face  it  contains  a  declaration  by  the 
arbitrators  that  they  will  correct  "any 
errors  that  may  be  discovered,"  it  is 
void.  Hooker  v.  Williamson,  60  Tex. 
524. 
4.    Signing. 

An  award  otherwise  valid  is  not 
vitiated  because  it  was  signed  by  only 
the  umpire  and  one  of  the  arbitrators. 
Alexander  v.  Mulhall,  1  Posey  764. 
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Under  the  terms  of  an  arbitration 
agreement,  in  a  suit  pending  in  court, 
it  jwras  agreed  to  submit  the  contro- 
versy to  six  arbitrators,  "according  to 
the  statute  in  such  cases  made  and 
provided,"  the  parties  agreeing  to  abide 
and  obey  the  decision  of  the  arbitra- 
tors, and  that  the  award  should  be 
final.  The  agreement  provided  for  a 
penalty  for  nonperformance  of  either 
party  of  what  should  be  required  of 
him  by  the  award.  Only  five  of  the 
arbitrators  signed  the  award,  which 
was  made  the  judgment  of  the  court. 
Held,  that  the  agreement  was  not  a 
substantial  compliance  with  the  stat- 
ute, and  the  award  and  the  judgment 
were  void.  Owens  z/.  Withee,  3  Tex. 
161.  See  Forshey  v.  G.  H.  &  H.  R. 
Co.,  16  Tex.  516,  518. 

B.    VALIDITY. 

Partial  Validity. — An  award  in  ex- 
cess of  the  authority  of  the  arbitrators 
is  void  unless  the  matter  in  excess  is 
such  as  may  be  disregarded  and  a 
valid  award  left  standing.  Fortune  v. 
Killebrew,  86  Tex.  172,  23  S.  W.  976. 
See  Williamson  z>.  Wright,  1  Posey 
711. 

It  is  also  valid  objection  to  an 
award  that .  it  is  bad  in  a  point  not 
affecting  the  parties,  if  the  good  por- 
tion be  separable  from  the  other,  and 
be  complete  in  itself.  Shultz  &  Bro. 
v.   Lempert,   55  Tex.   273. 

Copy  of  Proceedings. — It  is  not  es- 
sential to  the  validity  of  the  report 
that  it  shall  contain  a  copy  of  the 
proceedings.  McHugh  v.  Peck,  29 
Tex.  141. 

Technical  Objections  '  to  Award. — 
The  awards  of  arbitrators  have  always 
been  looked  upon  with  peculiar  favor. 
Arbitration  being  a  conciliatory  mode 
of  adjusting  disputes,  mere  technical 
objections  to  the  award  will  not  be 
countenanced,  especially  when  fairness 
to  both  parties  appears  to  have  been 
observed.  Green  v.  Franklin,  1  Tex. 
497;   Rector  v.   Hunter,  15  Tex.   380. 

Presumption    of    Validity. — Nothing 


will  be  presumed  against  an  award;  on 
the  contrary,  every  presumption  not 
contradicted  by  proof  will  be  admitted 
in  support  of  it.  Green  v.  Franklin, 
1  Tex.  497. 

Necessary  Parties.— If  there  be  no 
agreement  binding  upon  all  the  parties 
to  the  submission,  or  if  there  be  neces- 
sary parties  to  a  suit  to  determine  the 
issues,  then  the  award  is  void.  Fortune 
v.  Killebrew,  86  Tex.  172,  23  S.  W. 
976.  See  Crouch  v.  Crouch,  30  Tex. 
Civ.  App.  288,  292,  70  S.  W.  595,  af- 
firmed in  97  Tex.  630,  no  op. 

Mistake  or  Neglect  of  Party  to  the 
Submission. — Where,  in  an  action  to 
recover  land,  the  defendant  plead  an 
agreement  to  arbitrate,  and  the  plain- 
tiff replied  that  the  agreement  was 
procured  by  fraud  and  under  a  mis- 
take as  to  its  contents,  the  charge  to 
the  jury,  that  if  they  should  find  that 
the  plaintiff  was  "misinformed,  from  any 
source,  or  cause  whatever"  touching 
the  subject  matter  of  the  submission, 
they  should  disregard  it,  was  er- 
ror, as  such  charge  would  afford  re- 
lief from  any  mistake  of  fact  which 
arose  from  the  neglect  or  indifference 
of  the  plaintiff.  Coughran  v.  Alderete 
(Civ.  App.),  26  S.  W.  109,  111.  See 
May  v.  San  Antonio,  etc.,  Town  Cite 
Co.,  83  Tex.  502,  18  S.  W.  959. 

Mistake  of  Law  by  Arbitrators. — 
Where,  in  a  suit  involving  a  common- 
law  award,  the  court  found,  in  effect, 
that  the  arbitrators  were  mistaken  in 
their  construction  of  a  lease  upon 
which  the  rights  of  the  parties  de- 
pended, but  did  not  find,  nor  was  it 
shown  by  the,  record,  that  the  mistake 
was  gross  and  palpable,  the  award  was 
sustained.  Moore  v.  Jones  (Civ.  App.), 
25  S.  W.  987. 

When  Agreement  Does  Not  Pursue 
Direction  of  Statute.— After  suit  brought 
there  was  an  agreement  to  arbitrate 
and  an  award  accordingly.  The  agree- 
ment provided  for  the  appointment  of 
four  arbitrators,  and  stipulated  that 
any  three   of  them   should  be   author- 
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ized  to  act,  and  in  case  of  their  failure 
to  act,  other  arbitrators  were  to  be 
chosen  by  the  parties.  The  case  was 
continued.  After  the  rendition  of  the 
award,  on  which  no  action  was  taken, 
the  parties  agreed  to  go  to  trial  at  the 
next  term.  Held,  that  since  the  agree- 
ment did  not  pursue  the  directions  of 
the  statute,  the  award  was  void,  and 
the  court  had  jurisdiction  of  the  orig- 
inal cause  of  action.  Cox  v.  Giddings, 
9  Tex.  44.  See  Owens  v.  Withee,  3 
Tex.  161. 

C.  CONSTRUCTION   OF  AWARD. 

Where  a  party  pleaded  in  arbitration 
and  award,  but  the  proof  was  that 
there  was  no  written  statutory  submis- 
sion, but  only  a  verbal  submission  and 
verbal  decision  by  the  arbitrators  how 
to  settle,  without  any  finding  of  any 
specific  facts,  such  a  decision  is  neither 
a  statutory  nor  a  common-law  award. 
Stephenson  v.  Price,  30  Tex.  715. 

D.  EFFECT  OF  AN  AWAR6. 
1.    Conclusiveness. 

A  valid  award  has  the  force  of  an 
adjudication,  and  when  the  right  of 
appeal  is  not  reserved,  sufficiently  con- 
cludes the  parties  from  litigating  the 
same  matters.  McHugh  v.  Peck,  29 
Tex.   141. 

In  an  action  by  minors  upon  an 
arbitration  and  award  in  their  favor 
against  the  defendant,  it  was  held,  that 
while  the  minor  elects  to  treat  the 
contract  as  valid,  the  adult  defendant, 
the  other  contracting  party,  will  be 
held  bound  by  it,  and  he  cannot  urge 
the  minority  of  the  other  in  order  to 
defeat  it.  Chambers  v.  Ker,  6  Tex. 
Civ.  App.  373,  24  S.  W.  1118,  affirmed  in 
93  Tex.  680,  no  op. 

Nonconformity  to  Agreement,  Award 
Not  Conclusive. — Where  a  surviving 
partner  and  the  administrators  of  a  de- 
ceased partner,  being  at  law,  made  an 
agreement  to  submit  their  matter  of 
difference  to  certain  arbitrators,  and 
agreed  further  that  any  person  who 
had   a    claim    against    the    partnership, 


might  sign  the  agreement  and  have  his 
claim  referred  to  the  same  arbitrators, 
who  were  authorized  "to  make  awards, 
from  time  to  time,"  etc.;  and  a  cred- 
itor signed  the  agreement  accordingly; 
and  the  arbitrators,  having  made  an 
award  between  the  original  parties,  re- 
fused to  make  an  award  as  to  the  cred- 
itor's claim;  and  the  creditor  filed  his 
motion  for  an  order  against  the  arbi- 
trators to  make  an  award  for  him  or 
against  him  in  the  premises,  which  or- 
der was  made;  and  an  award  was  made 
in  favor  of  the  creditor,  upon  which 
judgment  was  entered,  from  which  the 
surviving  partner  appealed;  the  court 
entertained  the  appeal,  on  a  transcript 
of  the  motion  and  proceedings  thereon 
alone,  and  affirmed  the  judgment.  Hall 
v.  Little,  11  Tex.  404. 

Award  Entered  as  Judgment — An 
award,  if  made  in  substantial  com- 
pliance with  the  statute,  and  in  which 
no  right  of  appeal  is  reserved,  will,  on 
motion,  be  made  a  judgment  of  the 
court,  unless  impeached  on  equitable 
grounds,  such  as  fraud,  corruption,  or 
gross  mistake,  and  is,  as  to  matters  of 
fact,  absolutely  conclusive.  Shultz  & 
Bro.  v.  Lempert,  55  Tex.  273. 

E.  RESUBMISSION. 

If  a  question  is  properly  decided 
against  a  party  by  the  arbitrators, 
and  on  a  rehearing  the  same  report 
ought  to  have  been  made  by  them, 
the  cause  cannot  be  reversed,  although 
it  might  have  been  proper  that  the 
counsel  for  such  party  should  have 
been  heard  before  the  arbitrators.  Mc- 
Hugh v.  Peck,  29  Tex.  141,  142. 

Recitals  in  Second  Award  Nugatory. 
— Where  a  controversy  was  resubmit- 
ted to  arbitrators  because  of  their  fail- 
ure to  make  any  finding  as  to  one  of 
the  parties  to  the  submission,  the  sec- 
ond award  reciting  that  the  first  award 
was  void,  it  was  held  that  the  recital 
was  nugatory,  the  record  being  the 
best  evidence  of  the  action  of  the  court 
on  the  first  award.  Hall  v.  Little,  11 
Tex.  404. 
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When  Nat  a  Discontinuance  of  Orig- 
inal Cause  of  Action. — Pending  an  ac- 
tion, there  was  an  agreement  between 
the  parties  to  submit  the  controversy 
to  arbitration,  an  entry  of  dismissal 
being  made,  in  .order  to  allow  of  such 
submission.  The  arbitrators,  after 
making  an  award,  which  was  set  aside  by 
the  court  and  the  cause  remanded  to 
them,  declined  a  reinvestigation.  Held, 
that  the  entry  of  the  order  of  dismissal 
was  not  a  discontinuance  of  the  cause, 
and  that  the  same  remained  in  court, 
to  be  disposed  of  in  the  ordinary 
course.  Johnson  v.  Cheney,  17  Tex. 
336.    See  Hall  v.  Little,  11  Tex.  404. 

F.    ENFORCEMENT    OF   AWARD. 

1.  Action  on  Award. 

When  Award  Is  on  Executory  Con- 
tract.— An  agreement  in  an  executory 
contract  to  refer  all  matters  of  dispute 
that  may  arise  under  the  contract  to 
arbitrators  will  not  oust  the  court  of 
jurisdiction,  and  when  invoked  for  that 
purpose,  will  be  held  void,  yet  if  the 
parties  have,  before  suit  is  instituted, 
proceeded  with  the  arbitration  under 
the  contract,  and  an  award,  in  the  ab- 
sence of  fraud  or  mistake,  has  been 
made,  suit  must  be  on  the  award  and 
not  on  the  contract.  Florida  Athletic 
Club  v.  Hope  Lumber  Co.,  18  Tex. 
Civ.  App.  161,  170,  44  S.  W.  10;  Ameri- 
can Cent.  Ins.  Co.  v.  Bass  Bros.,  90 
Tex.  380,  38  S.  W.  1119. 

Enforcement  of  Common-Law 
Awards. — An  award  will  not  be  enforced 
as  a  common-law  award  except  in  an 
action  on  the  bond  or  when  the  award 
has  been  made  a  judgment  of  the 
court  by  consent  of  the  parties.  Owens 
v.  Withee,  3  Tex.  161. 

In  a  suit  on  an  award  at  common 
law,  for  a  liquidated  sum  of  money, 
judgment  final  by  default  may  be  ren- 
dered without  the  intervention  of  a 
jury.  Swift  v.  Faris,  11  Tex.  18. 
ft.    Specific  Performance. 

"That  a  bill  will  lie  for  the  specific 
performance  of  an  award  is  clear,  be- 


cause the  award  supposes  an  agree- 
ment between  the  parties,  and  contains 
no  more  than  the  terms  of  that  agree- 
ment ascertained  by  a  third  person, 
and  then  the  bill  calls  only  for  a  spe- 
cific performance  of  an  agreement  in 
another  shape."  Myers  v.  Easterwood, 
60  Tex.  107,  110. 

"We  have  no  doubt  that  when  the 
award  is  to  do  a  specific  thing  in  rela- 
tion to  real  estate,  pursuant  to  the 
agreement  of  the  parties  in  writing, 
the  award,  being  valid  in  law,  is  sub- 
ject to  the  equity  jurisdiction  of  this 
court,  within  the  letter  of  the  statute, 
without  any  subsequent  assent,  express 
or  implied."  Myers  v.  Easterwood,  60 
Tex.  107,  110. 
S.    Entry  of  Judgment. 

Judgment  Erroneous  if  Entered  at 
Term  of  Filing. — In  a  suit  pending  in 
court,  there  was  an  agreement  to  sub- 
mit the  controversy  to  arbitration,  the 
parties  selecting  as  arbitrators  their 
respective  attorneys,  who,  after  dis- 
agreement, appointed  an  umpire,  the 
instrument  of  appointment  reciting 
that  it  was  done  under  article  55,  Rev. 
Stat.  After  the  award  was  made  and 
filed,  it  was  made  the  judgment  of  the 
court  at  the  term  on  which  it  was  filed, 
the  entry  of  the  judgment  reciting  that 
the  same  was  based  on  the  award. 
Held,  that  the  award  being  statutory, 
the  entry  of  judgment  at  the  term  on 
which  the  award  was  filed  was  erro- 
neous. Brulay  v.  Brooks  (Civ.  App.), 
50  S.  W.  647. 

Failure  to  Enter  Award  at  First 
Term  Not  Fatal. — An  award  is  not  vi- 
tiated because  it  was  not  made  the 
judgment  of  the  court  at  the  first  term 
after  it  was  rendered.  Hall  v.  Morris, 
30  Tex.  280. 

Entry  on  Void  Submission. — Ac- 
ceptance of  service  by  a  party  to  arbi- 
tration proceedings  of  motion  to  have 
judgment  entered  on  an  award  made 
on  a  void  submission  cannot  give  vital- 
ity to  such  submission  and  award,  nor 
operate   as   a   waiver   of  the   statutory 
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requirement  that  judgments  on  awards 
shall  be  entered  at  the  succeeding 
term.  Crouch  v.  Crouch,  30  Tex.  Civ. 
App.  288,  70  S.  W.  595,  affirmed  in  97 
Tex.    630,   no  op. 

Consent  to  Entry,  Waiver  of  Er- 
rors.— Where  the  parties,  having  been 
defendants,  but  of  adverse  interests  in  a 
suit  that  had  been  compromised  with 
the  plaintiffs,  to  obviate  further  litiga- 
tion, agreed  that  their  attorneys 
should  decide  upon  and  make  an  ad- 
justment of  their  respective  rights,  and 
in  case  their  attorneys  could  not  agree, 
that  they  should  appoint  an  umpire, 
and  the  attorneys  not  agreeing,  did  ap- 
point an  umpire,  whose  decision,  in  the 
shape  of  a  written  opinion,  together  with 
the  agreement  signed  by  the  attorneys 
of  record  of  the  parties,  and  a  decree  in 
accordance  with  the  opinion  given,  was 
filed  in  the  case,  and  on  the  next  day 
was  made  the  judgment  of  the  court 
without  objection,  the  judgment  was 
held  not  to  be  a  judgment  upon  an 
award,  but  by  consent,  and,  therefore, 
a  waiver  of  errors.  Townsend  v. 
Moore,  13  Tex.  36. 

Presumption  of  Consent  to  Entry  of 
Judgment.— While  the  consent  of  the 
parties,  either  before  or  after  the 
award,  is  necessary  to  its  being  made 
the  judgment  of  the  court,  yet  where 
there  is  no  proof  to  the  contrary,  the 
court  is  bound,  in  favor  of  the  regular- 
ity and  correctness  of  judgments,  to 
presume  that  this  consent  was  given. 
Edrington  v.  League,  1  Tex.  64,  66; 
McHugh  v.   Peck,   29   Tex.   141,   150. 

Recital  of  Consent  to  Entry  on  Void 
Award — Where,  in  a  case  not  pending 
in  court,  it  is  recited  in  the  judgment 
that  the  award,  as  amended,  was  made 
"by  and  with*  the  consent  of  the  par- 
ties thereto,"  such  recital,  if  the  award 
was  void,  does  not  render  it  valid,  and 
the  judgment  being  also  void,  does  not 
conclude  the  parties  thereto.  Fortune 
v.  Killebrew,  86  Tex.  172,  23  S-  W. 
976,  reversing  21  S.  W.  986;  Crouch 
v.  Crouch,  30  Tex.  288,  292,  70  S.  W. 
595,  affirmed  in  97  Tex.  630,  no  op. 


Amendment  of  Judgment. — A  judg- 
ment on  an  award  may  be  amended 
to  correspond  with  the  award  at  the 
next  term  of  the  court.  Hart.  Dig.,  art. 
786.     Swift  v.   Faris,   11   Tex.   18. 

Entry  of  Judgment  a  Ministerial 
Duty. — In  cases  in  which  an  extra- 
ordinary power,  as  of  entering  an 
award  in  an  arbitration,  in  a  case  not 
pending  in  court,  is  conferred  by  stat- 
ute upon  a  court  of  general  jurisdic- 
tion, the  duty  of  the  court  is  minis- 
terial rather  than  judicial  and  the  ju- 
risdiction should  be  treated  as  special. 
Fortune  v.  Killebrew,  86  Tex.  172,  23 
S.   W.   976. 

Proceedings  Subsequent  to  Entry 
When  Void — Where  judgment  is  en- 
tered on  an  award  made  by  arbitra- 
tors in  pursuance  of  an  agreement 
by  the  parlies  to  arbitrate,  without  re- 
serving their  right  to  appeal,  all  pro- 
ceedings of  the  court  subsequent  to 
the  judgment  on  the  award  are  coram 
non  judice  and  void.  Taylor  v.  Harris, 
16  Tex.  574. 

Jurisdiction  of  Court— Amount  in 
Controversy. — The  plaintiff  sued  for  the 
reasonable  value  of  work  and  labor, 
and  the  defendant  alleged  a  special 
agreement  to  refer  in  case  of  dispute, 
when  the  work  should  be  finished,  a 
reference  accordingly,  and  an  award. 
The  plaintiff  replied  fraud  in  the  ref- 
erees. The  amount  claimed  and  in 
controversy  before  the  referees  was 
within  the  jurisdiction  of  the  district 
court,  but  their  findings  left  a  balance 
within  the  jurisdiction  of  the  justice 
of  the  peace.  A  portion  of  the  sum 
found  by  the  referees  to  be  due  plain- 
tiff was  admitted  to  have  been  paid. 
It  was  held,  that  the  district  court 
had  jurisdiction  and  that  if  the  jury 
found  no  fraud  on  the  part  of  -the 
referees,  judgment  should  have  been 
for  the  plaintiff.  Blakenship  v.  Adkins, 
12  Tex.  536,  distinguishing  Swigley  v. 
Dickson,  2  Tex.  192,  193;  Davis  v. 
PSnckney,    20   Tex.    340,   341. 

Under  the  provisions  of  the  statute 
regulating    arbitrations     (Sayles*    Civil 
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Statutes,  arts.  42-56),  it  is  not  neces- 
sary that  the  articles  of  agreement 
should  state  the  amount  in  contro- 
versy, in  order  to  confer  jurisdiction 
upon  the  court,  but  it  is  sufficient  if 
the  award,  when  presented  to  the 
court  for  judgment,  shows  an  amount 
sufficient  to  give  jurisdiction.  Gautier 
v.  McHenry,  15  Tex.  Civ.  App.  332, 
39  S.  W.  603,  affirmed  in  93  Tex.  640, 
no  op. 

0.  IMPEACHMENT   OF   AWARD. 

1.  Grounds. 

Fraud,  Partiality,  Misconduct  or 
Gross  Mistake  of  Arbitrators.— Where 
parties  proceed  under  the  act  of  April 
25,  1846,  to  arbitrate  their  controversy, 
and  by  their  agreement  stipulate  that 
there  shall  be  no  appeal,  either  party 
may  object  to  the  entry  of  the  award 
as  the  judgment  of  the  court  on  the 
ground  of  fraud,  partiality,  misconduct, 
or  gross  mistake  on  the  part  of'  the 
arbitrators  to  the  manifest  injury  of 
the  party  complaining.  And  the  dis- 
trict court,  having  obtained  jurisdic- 
tion as  a  court  of  equity,  should  pro- 
ceed to  final  adjudication  and  settle- 
ment of  the  rights  of  the  parties. 
Payne  v.  Metz,  14  Tex.  56. 

If  there  is  gross  mistake  com- 
mitted by  the  arbitrators,  the  award 
will  be  set  aside.  Gilbert  v.  Knight, 
3  App.  Civ.  Cases,  §  315. 

Where  arbitrators  are  partial  to  one 
of  the  parties,  and  the  award  is  the 
result  of  such  partiality,  and  for  an  in- 
adequate amount,  it  cannot  be  upheld. 
Royal  Ins.  Co.  v.  Parlin,  etc.,  Co.,-  12 
Tex.    Civ.    App.   572,   34   S.    W.   401. 

The  inadequacy  of  an  award  is  to 
be  considered  in  determining  the 
bias  or  prejudice  of  the  appraisers, 
and  a  party  is  entitled  to  know  what 
it  is  before  acting  on  the  theory  that 
it  has  been  unfairly  made.  Royal  Ins. 
Co.  v.  Parlin,  etc.,  Co.,  12  Tex.  Civ. 
App.   572,   34   S.   W.  401. 

Ignorance  of  One  of  the  Parties. — 
When    a    written    agreement    to    arbi- 


trate is  attacked  for  alleged  fraud  of 
defendants  in  having  an  agreement 
drawn  which  did'  not  embody  the  true 
agreement  between  the  parties  and  be- 
cause it  was  not  read  to  plaintiff  (who 
was  ignorant  of  the  English  language) 
by  an  interpretor,  and  the  allegation 
is  sustained  by  evidence,  the  plaintiff 
will  be  relieved  from  its  operation. 
For  the  court  to  omit  to  charge  the 
jury  on  such  allegations,  when  an  is- 
sue is  properly  framed  embodying 
them,  is  error.  Coughran  v.  Alderete 
(Civ.    App.),    26    S.    W.    109. 

Statute  of  Limitations.— The  statute 
of  limitations  does  not  run  during 
coverture  against  a  wife's  right  to  set 
aside  a  judgment  on  an  award  void 
as  to  her  on  account  of  her  incapacity 
to  make  a  submission  to  arbitration. 
Crouch  v.  Crouch,  30  Tex.  Civ.  App. 
288,  70  S.  W.  595,  affirmed  in  97  Tex. 
630,  no  op.;  Snow  v.  Hawpe,  22  Tex. 
168. 

2.    Procedure. 

Objection  to  Award,  When  and  How 
Made. — Objection  to  an  award  because 
of  fraud,  partiality,  misconduct  or  gross 
mistake,  ^should  be  made  by  petition 
and  before  the  entry  of  the  award* 
setting  forth  the  facts  which  consti- 
tute the  ground  of  objection.  Payne 
v.  Metz,  14  Tex.  56;  Forshey  v.  G. 
H.  &  H.  R.  Co.,  16  Tex.  516;  Alex- 
ander v.  Mulhall,  1  Posey  764,  768; 
Jones  v.  Frosh,  6  Tex.  202;  McHugh- 
r.  Peck,  29  Tex.  141,  149;  Shulte  v. 
Hoffman,  18  Tex.  678. 

Award  Cannot  Be  Collaterally  At- 
tacked.— In  an  action  to  recover  land, 
where  it  was  alleged  in  the  petition 
that  before  the  institution  of  the  suit 
there  had  been  arbitration  proceedings 
involving  title  to  a  portion  of  said 
land,  and  that  the  arbitrators  exceeded 
their  authority  in  awarding  to  the  ad- 
verse party  more  land  than  the  quan- 
tity which  was  the  subject  of  the  con- 
troversy and  specifically  mentioned  in 
the  arbitration  agreement,  it  was  held, 
that  the  court,  having  had  jurisdiction 
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of  the  parties  and  of  the  subject  mat- 
ter of  the  controversy  when  the  agree- 
ment to  arbitrate  was  made,  the  award 
was  conclusive  and  that  the  judgment  on 
the  same  could  not  be  attacked  in  a 
collateral  proceeding.  Williamson  v. 
Wright,  1  Posey  711,  distinguishing 
Fortune  v.  Killebrew,  86  Tex.   172,  23 

5  W.  976. 

Question  of  Law  and  Fact. — In  a 
proceeding  to  set  aside  an  award  the 
entire  controversy  should  be  submit- 
ted to  the  jury,  under  proper  instruc- 
tions, the  grounds  for  vacating  the 
award,  and  also  the  merits  of  the 
case.  If  the  jury  find  that  the 
award  should  not  be  set  aside,  they 
proceed  no  further;  otherwise,  they 
pass  upon  the  merits  of  the  case. 
Bowden  v.  Crow,  2  Tex.  Civ.  App. 
591,  21  S.  W.  612;  Blakenship  v.  Ad- 
kins,  12  Tex.  536.  See  Shulte  v.  Hoff- 
man, 18  Tex.  678;  Mitchell  v.  Love,  39 
Tex.  349. 

Instruction — Refusal  to  Charge. — In 
a  suit  on  an  award  the  plaintiff  al- 
leged that  the  indebtedness  of  the  de- 
fendant was  for  services  rendered  and 
on  account  of  dealings  between  plain- 
tiff and  defendant  while  copartners. 
In  his  answer  the  defendant,  among 
other  pleas,  plead  the  statute  of  limi- 
tations, viz,  that  more  than  two  years 
had  elapsed  from  the  time  the  in- 
debtedness claimed  to  be  due  had  ac- 
crued. Held,  that  it  was  error  for  the. 
court,  on  request,  to  refuse  to  submit 
to  the  jury  an  issue  on  the  statute  of 
limitations,  confining  the  instructions 
to  the  other  issues  raised  by  the  plead- 
ings. Needham  v.  Bythewood  (Civ. 
App.),  61  S.  W.  426. 

S.     Injunction    against    Execution    on 
Award. 

Where  no  fraud  is  alleged,  an  in- 
junction will  not  be  granted  against 
an  execution  on  an  award  of  arbitra- 
tors which  has  been  made  a  judgment 
of  court  under  the  act.  Jones  v.  Frosh, 

6  Tex.  202. 


VI.    Award    as    Sustaining    an 
Original  Cause  of  Action. 

A  promise  by  a  party  to  arbitration 
proceedings  to  pay  the  amount  found 
to  have  been  due  by  the  award  is,  in 
the  absence  of  pleading  and  proof  of 
fraud,  mistake  or  accident,  binding  be- 
tween the  parties,  and,  being  a  new 
obligation,  will  sustain  an  action  on 
such  promise.  Needham  v.  Bythewood 
(Civ.   App.),   61   S.   W.   426,   428. 

In  a  suit  to  recover  damages  for  in- 
juries to  personal  property,  the  de- 
fendants pleaded,  together  with  other 
defences,  arbitration  and  award.  In 
reply  the  plaintiff  alleged  defendants' 
violation  of  the  agreement,  sustaining 
his  allegation  by  proof.  The  arbitra- 
tion was  not  under  the  statute.  Held, 
that  as  the  defendants  failed  to  prove  the 
agreement  and  their  compliance  with 
its  terms,  it  was  error  for  the  court 
to  refuse  to  charge,  when  requested 
by  the  plaintiff,  on  such  evidence  as 
constituted  a  violation  of  the  agree- 
ment by  the  defendants.  Wiley  v. 
Heard,  1  App.  Civ.  Cases,  §  1203. 

VII.  Pleading  Award. 

A.     IN    ACTION    TO    SET    ASIDE 
AWARD. 

Specific  Averments. — Where  it  is 
sought  to  set  aside  an  award  by  ar- 
bitrators on  the  grounds  of  fraud, 
partiality,  or  mistake,  general  allega- 
tions are  not  sufficient,  but  the  facts 
constituting  the  objection  must  be 
specifically  averred,  and  they  must  be 
such  as  would  be  sufficient  to  vacate 
it  when  impeached  in  a  court  of  equity. 
Bowden  v.  Crow,  2  Tex.  Civ.  App. 
591,  21  S.  W.  612;  Shulte  v.  Hoffman, 
18   Tex.   678. 

Averment  of  Material  Facts. — Alle- 
gations that  the  arbitrators  were  par- 
tial to  defendant,  and  that  one  of  them 
was  an  employee  of  defendant  and 
other  companies  interested  in  the  loss, 
are  averments  of  material  facts,  and 
not  conclusions  of  the  pleader.     Royal 
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Ins.  Co.  v.  Parlin,  etc.,  Co.,  12  Tex. 
Civ.   App.    572,   34   S.    W.   401. 

In  an  action  to  vacate  an  award  and 
appraisement  of  loss  under  an  insur- 
ance policy,  plaintiff's  petition  prop- 
erly alleged  that  defendant  apparently 
agreed  to  arbitrate  the  loss,  but  failed 
and  refused  to  meet  the  arbitrators  at 
divers  times  set  therefor  by  plaintiff, 
in  order  to  admit  evidence  showing 
tad  faith  on  the  part  of  defendant  in 
entering  upon  the  arbitration.  Royal  Ins. 
Co.  v.  Parlin,  etc.,  Co.,  12  Tex.  Civ. 
App.   572,   34   S.   W.  401. 

Necessity  for  Answer. — Where  ob- 
jections are  filed  to  an  award  of  ar- 
bitrators under  the  statute,  it  is  not 
necessary  for  the  opposite  party  to 
file  an  answer  thereto.  Shulte  v.  Hoff- 
man, 18  Tex.  678. 

Set-Offs. — When,  in  a  suit  to  set 
aside  an  award,  the  insolvency  of  the 
adverse  party  is  alleged,  set-offs,  if 
pleaded,  and  which  were  not  subjects 
of  the  arbitration,  nor  considered  by 
the  arbitration,  will  be  allowed  against 
the  award.  Aycock  v.  Doty,  1  App. 
Civ.  Cases,  §  221;  Thomas  v.  Hill,  3 
Tex.  270;  Castro  v.  Gentiley,  11  Tex. 
28;  Simpson  v.  Huston,  14  Tex.  476; 
Hamilton  v.  Van  Hook,  26  Tex. 
302. 

With  regard  to  matters  which  were 
the  subject  of  the  controversy  and  re- 
ferred to  and  considered  by  the  ar- 
bitrators, the  award  is  conclusive  and 
no  set-off  is  allowed.  Aycock  v.  Doty, 
1  App.  Civ.  Cases,  §  231. 

B.   IN  ACTION  ON  AWARD. 

Bill  of  Particulars. — In  a  suit  on  an 
award  for  services  rendered  defendant 
and  for  money  owing  him  as  copartner 
of  plaintiff,  the  petition  alleging  ar- 
bitration and  award  and  a  promise  to 
pay  the  amount  due  plaintiff,  accord- 
ing to  the  award,  it  was  not  necessary 
for  the  petition  to  contain  an  itemized 
account  or  bill  of  particulars  of  all 
the  claims  asserted  by  plaintiff  and 
considered   and   adjusted   in   the   com- 


promise. Needham  v.  Bythewood  (Civ. 
App.),  61  S.  W.  426,  distinguishing 
Neyland  v.  Neyland,  19  Tex.  423. 

VIII.  Action  on  Arbitration  Bond. 

Jury  Necessary. — When  a  suit  is 
brought  on  an  arbitration  bond  for 
failure  to  perform  an  award,  a  jury 
is  necessary,  in  order  to  assess  the 
actual  amount  due.  Swift  v.  Faris,  11 
Tex.    18. 

IX.  Award  as  Evidence. 

Where  plaintiffs  sued  to  recover 
homestead  property  which  they  had 
previously  conveyed  to  defendant's 
vendor,  alleging  that  their  deed  of  it 
had  never  been  duly  executed  by  the 
wife,  it  was  not  error  for  the  court 
tc  refuse  to  permit  plaintiffs  to  prove 
that  there  was  a  controversy  about 
the  deed  which  was  by  agreement  sub- 
mitted to  arbitration,  and  that  the  ar- 
bitrators found  that  the  deed  was  to 
be  returned  to  plaintiffs,  and  that  the 
money  and  notes  were  to  be  returned 
to  the  purchaser,  where  it  was  not 
shown  that  such  alleged  arbitration 
occurred  before  the  land  was  sold  to 
defendant,  nor  that  plaintiffs  had  of- 
fered to  return  the  purchase  money 
notes  and  refund  the  purchase  money 
paid.  Royals  v.  Lacey,  32  Tex.  Civ. 
App.   262,   73   S.    W.   1062. 

Evidence  without  Allegation. — In  de- 
fense to  a  suit  on  a  money  demand, 
the  defendant  pleaded  offsets  in  re- 
convention, and  on  the  trial  of  the 
case  offered  evidence  to  sustain  his 
plea.  The  court  below  excluded  the 
evidence,  because  some  of  the  wit- 
nesses spoke  in  their  testimony  about 
an  arbitration  having  been  had  by  the 
parties.  The  pleadings  of  the  parties 
made  no  mention  of  the  arbitration. 
Held,  to  be  error.  The  evidence  did 
not  establish  an  arbitration  binding  in 
law  upon  either  party,  and  therefore 
the  defendant  was  not  estopped  from 
proving  his  offsets.  Harrell  v.  Mer- 
ridith,    36   Tex.    255. 
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X.  Question  for  Jury. 

Whether  there  was  an  arbitration 
between  parties  and  an  award  previous 
to  the  institution  of  a  suit  is  a  ques- 
tion of  fact  for  the  jury.  Florida 
Athletic  Club  v.  Hope  Lumber  Co.,  IS 
Tex.  Civ.  App.  161,  162,  44  S.  W.  10. 

XI.  Appeal  and  Review. 

Where  a  right  of  appeal  is  reserved 
under  the  statute,  and  the  appeal  is 
duly  made,  the  cause  stands  for  trial 
de  novo,  as  if  no  agreement  to  arbi- 
trate had  been  made.  Shultz  &  Bro. 
v    Lempert,    55    Tex.    273. 

When  Judgment  Will  Be  Rendered 
on  Award  by  Supreme  Court. — Where 
the  parties  did  not  reserve  the  right 
of  appeal  in  the  submission,  and  the 
court  refused  to  enter  the  award,  the 
supreme  court  examined  the  facts,  and 
finding  that  the  award  was  sustained 
by  the  evidence,  reversed  the  judg- 
ment and  rendered  judgment  upon  the 
award.  King  v.  Grey,  31  Tex.  22; 
Jones  v.  Frosh,  6  Tex.  202;  Payne  v. 
Metz,  14  Tex.  56;  Forshey  v.  G.  H. 
&  H.  R.  Co.,  16  Tex.  516;  Shulte  v. 
Hoffman,  18  Tex.  678. 


When  an  award  is  entered  as  the 
judgment  of  the  court  at  the  term  on 
which  it  is  filed,  the  court,  on  appeal, 
will  not  render  judgment  but  remand 
the  case,  the  object  of  the  statute  re- 
quiring judgment  to  be  entered  at  the 
succeeding  term  after  the  filing  of  the 
award,  being  to  give  time  for  the 
showing  of  reasons  why  the  award 
should  not  be  entered  as  the  judgment 
of  the  court.  Brulay  v.  Brooks  (Civ. 
App.),  50  S.  W.  647. 

Where  a  cause,  pending  in  the  dis- 
trict court,  has  been  referred  to  ar- 
bitrators, and  either  party  desires  to 
object  to  the  award  because  a  day  for 
the  trial  was  not  assigned  by  the 
clerk,  or  because  he  had  no  notice  of 
the  time  and  place  of  trial,  or  that 
that  the  arbitrators  were  not  sworn, 
he  must  bring  his  objection  and  the 
facts  to  the  notice  of  the  court  below, 
and  if  his  objection  is  overruled,  he 
must  cause  the  facts  to  appear  in  a 
bill  of  exceptions  or  statement  of 
facts.  Hall  v.  Little,  11  Tex.  404. 
See  Shulte  v.  Hoffman,  18  Tex. 
678. 


Architects. 
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I.  Bight  to  Be  Heard  by  Counsel. 

A.  IN   GENERAL. 

It  is  one  of  the  legal  rights  of  a 
party  to  a  lawsuit  to  be  represented 
by  counsel.  And  the  attorney,  who 
has  sworn  to  discharge  his  duty  to 
his  client,  must,  in  the  exercise  of  his 
duty,  determine  for  himself  his  mode 
of  argument  and  choose  the  language 
in  which  it  shall  be  expressed.  So 
long  as  he  keeps  within  the  bounds 
of  legitimate  argument  expressed  in 
suitable  language,  opposing  counsel 
nor  even  the  trial  judge  has  the  right 
tc  interrupt  or  control  him  in  the  ex- 
ercise of  such  duty.  Beaumont  Trac- 
tion Co.  v.  Dilworth  (Civ.  App.),  94 
S    W.    352,   355. 

The  right  to  be  heard  by  counsel  is 
a  legal  one.  May  v.  Hahn,  22  Tex. 
Civ.   App.  365,   54  S.   W.   416. 

B.  NOT  NECESSARILY  LIMITED 
BY   OPENING  STATEMENT. 

While  it  is  the  duty  of  counsel  open-, 
ing  the  cause  to  present-  the  whole  case 
as  he  relies  upon  it,  both  by  law  and  fact, 
yet  it  must  not  be  understood  by  this 
that  counsel  must  notice  every  particle 
of  evidence  tending  to  establish  a  fact 
oi  otherwise  be  denied  the  right  to 
refer  to  it.  Wills  Point  Bank  v.  Bates, 
72  Tex.    137,   10    S.   W.   348. 

C.  RIGHT    TO    BE    HEARD    BE- 
FORE ARBITRATORS. 

It  is  objected  that  the  arbitra- 
tors would  not  hear  argument.  The 
question  proposed  to  be  argued  is  not 
stated,  nor  does  it  appear  how  such 
question  was  decided  by  the  arbitra- 
tors. If  in  favor  of  the  appellant,  he 
could  have  no  cause  of  complaint  that 
all  he  could  have  asked  in  argument 
by  his  counsel  was  granted  him  with- 
out argument.  If  the  question  was 
properly  decided  against  the  appellant, 
and  upon  a  rehearing  the  same  report 
ought  to  be  made  by  the  arbitrators, 
the  cause  cannot  be  reversed,  although 
it  might  have  been  proper  that  the 
counsel   for  the  appellant  should   have 


been  heard  before  the  arbitrators.  Mc- 
Hugh  v.  Peck,  29  Tex.  141.  See  gen- 
erally, the  title  ARBITRATION  AND 
AWARD,  ante,  p.  25. 

n.  Control  of  Argument  by  Court. 
A.    IN  GENERAL. 

The  line  and  method  of  argument 
of  counsel  is  largely  subject  to  the 
discretion  of  the  trial  court,  and  the 
supreme  court  will  not  reverse  a  judg- 
ment for  the  sole  reason  that  it  might 
believe  that  too  much  latitude  in  dis- 
cussion had  been  permitted,  when  it 
is  not  made  to  appear  that  the  appel- 
lant was  prejudiced  thereby.  Texas,, 
etc.,  R.  Co.  v.  Garcia,  62  Tex.  285; 
Nesbitt  v.  Walters,  38  Tex.  576;  Mis- 
souri Pac.  R.  Co.  v.  Lamothe,  76  Tex. 
219,  13  S.  W.  194;  Missouri,  etc.,  R. 
Co.  v.  Malone  (Civ.  App.),  110  S.  W. 
958;  Radford  v.  Lyon,  65  Tex.  471.  See 
the  title  APPEAL  AND  ERROR,  vol. 
1.  p.   885. 

Although  counsel  has  no  right  to 
go  outside  the  record  and  discuss 
matters  not  in  the  evidence,  yet  where 
the  matter  under  discussion  was  in 
evidence,  and  the  only  objection  was 
that  counsel  in  using  it  was  drawing 
an  erroneous  and  hurtful  deduction 
therefrom,  held  these  matters  were  so 
largely  within  the  discretion  of  the 
trial  court  that  appellate  courts  do 
not  usually  interfere  in  the  absence  of 
some  abuse  thereof.  Houston,  etc., 
R.  Co.  v.  Cheatham  (Civ.  App.),  llfr 
S.  W.  777. 

In  his  closing  argument,  counsel  for 
appellee  used  this  language:  "The  defend- 
ant is  a  corporation,  that  has  neither  soul 
nor  feeling,  and  the  only  way  you  can 
reach  it  is  through  the  pocket," — to 
which  appellant  duly  excepted  at  the 
time,  and  assigns  as  error  the  refusal 
of  the  court  below  to  grant  it  a  new 
trial  on  account  thereof.  The  amount 
of  the  verdict  rendered  is  not  com- 
plained of  as  being  excessive,  and  it 
cannot  be  said  from  the  record  that 
these  remarks  probably  influenced  the 
jury    to    the    prejudice    of    appellant. 
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While  this  language  is  improper  and 
nothing  in  the  record  justifies  its  use, 
yet  it  will  not  do  to  set  aside  ver- 
dicts for  every  extravagant  remark 
made  by  counsel  in  the  heat  of  argu- 
ment. The  jury  must  be  presumed  to 
be  men  of  discretion,  and  when  the 
trial  judge,  who  is  in  the  best  position 
to  decide,  concludes  they  have  not 
been  improperly  influenced  by  remarks 
of  this  kind,  his  judgment  will  not  be 
overruled  unless  the  record  makes  it 
appear  reasonably  probable  that  an 
enoneous  result  has  been  thereby  pro- 
duced. Radford  v.  Lyon,  65  Tex.  471, 
477;  Texas,  etc.,  R.  Co.  v.  Raney  (Civ. 
App.),  23  S.  W.  340,  341,  affirmed  in 
86  Tex.  373. 

It  is  the  duty  of  the  court  to  con- 
fine the  argument  at  any  stage  to  the 
evidence  before  the  jury;  but  with  the 
propriety  of  an  argument  upon  testi- 
mony which  has  been  adduced,  it  ordi- 
narily has  no  concern.  This  is  es- 
pecially true  when  the  opposing  counsel 
has  the  right  to  reply.  Galveston, 
etc.,  R.  Co.  v.  Duelin,  86  Tex.  450, 
25  S.  W.  406,  affirming  23  S.  W.  596, 
24  S.  W.  334;  Willis  &  Bro.  v.  McNeill, 

57  Tex.  465,  475;  T.  &  St.  Louis  R. 
Co.  v.  Jarrell,  60  Tex.  267;  H.  &  T. 
C  R.  Co.  v.  Newman,  2  App.  Civ. 
Cases,  §§  349,  350;  Taylor  v.  McNutt, 

58  Tex.   71. 

B.  PERMITTING  INTRODUCTION 
OF  EVIDENCE  AFTER  ARGU- 
MENT. 

It  is  "within  the  discretion  of  the 
court,  if  the  justice  of  the  case  seem 
to  require  it,  and  if  it  would  operate 
no  surprise  or  prejudice  to  the  oppo- 
site party,  to  permit  evidence  to  be 
given  even  after  the  argument  has 
commenced;  the  other  party  being  per- 
mitted to  introduce  any  explanatory 
or  rebutting  evidence  which  he  might 
offer.  Hampton  v.  Dean,  4  Tex.  455; 
Walker  v.  Taul,  1  App.  Civ.  Cases, 
§§  28,  32;  Pridgen  v.  Hill,  12  Tex.  374; 
Pope  v.    Davenport,   52   Tex.    206,   221. 


See  the  titles   EVIDENCE;   ORDER 
OF  PROOF. 

C.    LIMITING  TIME. 

When  an  argument  has  occupied  a 
sufficient  time  to  be  fully  presented  to 
a  jury,  and  when  parties  or  counsel 
appear  to  be  laboring  to  trespass  upon 
and  occupy  the  valuable  time  of  the 
court,  there  is  and  ought  to  be  a  dis- 
cretionary authority  in  the  court  to 
put  a  stop  to  useless  and  impertinent 
arguments;  but  that  discretion  should 
rarely  be  exercised,  excepting  when 
demanded  by  considerations  of  the 
greatest  public  good.  Nesbitt  v.  Wal- 
ters,  38   Tex.   576. 

An  assignment  of  error  claims  that 
the  court  erred  in  not  giving  appel- 
lant's counsel  more  than  twenty-five 
minutes  in  which  to  present  his  case 
to  the  jury  and  in  allowing  appellees 
two  hours  in  which  to  address  the 
jury.  It  is  stated  in  the  bill  of  ex- 
ceptions that  the  court  limited  the 
argument  of  the  cause  to  one  hour 
to  appellant,  -  and  the  same  time  to 
each  of  the  defendants.  No  objection 
was  made  to  that  arrangement.  Coun- 
sel for  appellant,  after  arguing  the 
law  of  the  case  for  35  minutes  to  the 
court,  remarked  that  he  did  not  have 
sufficient  time  to  argue  the  case  as  he 
would  like  to  the  jury,  but  did  not 
request  more  time.  After  the  argu- 
ment was  closed,  and  without  having 
requested  further  time,  appellant's  coun- 
sel excepted  to  the  action  of  the  court 
in  limiting  the  time  for  the  argument. 
It  is  clear  that  there  is  no  merit  in 
the  assignment.  The  court  had  the 
authority  to  limit  the  time  of  the 
argument  within  reasonable  bounds, 
and  it  is  not  made  to  appear  that  his 
discretion  was  abused  in  this  cause. 
There  is  nothing  in  this  record  from 
which  the  inference  can  be  drawn  that 
appellant  was  injured  by  limiting  the 
argument  of  his  counsel.  If  counsel 
objected  to  the  action  of  the  court,  he 
should  have  done  so  at  the  time,  and 
requested    more   time.     Ray  v.   Pecos, 
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etc,  R.   Co.,  40  Tex.   Civ.  App.  99,  88 
S.   W.   466. 
Exercise  Must  Be  Reasonable. — But 

parties  have  a  right  to  a  reasonable 
time  for  the  presentation  of  the  facts  to 
the  jury,  as  well  as  a  reasonable  time 
to  comment  on  those  facts,  and  to 
draw  therefrom  what  they  may  con- 
sider the  natural  and  legitimate  de- 
ductions. What  time  would  be  rea- 
sonable and  proper  must  depend  very  much 
upon  the  nature  of  the  case,  and  the  facts 
to  be  presented,  but  it  is  not  subject 
to  the  arbitrary  dictation  of  the  court 
or  judge.  Ten  minutes  time,  there- 
fore, held  an  unreasonable  limit.  Nes- 
bitt  v.   Walters,   38   Tex.   576. 

And  a  limitation  of  the  time  of  argu- 
ment to  thirty  minutes  is  unreason- 
able, where  it  probably  prejudiced 
plaintiffs  case  by  leading  the  jury  to 
think  that  the  court  regarded  plain- 
tiffs claim  as  of  light  consequence. 
May  v.  Hahn,  22  Tex.  Civ.  App.  365, 
54  S.  W.  416. 

D.    REGULATING     NUMBER     OF 
ARGUMENTS. 

Granting  Additional  Argument— 
When,  after  the  plaintiffs  counsel  has 
addressed  the  jury,  the  defendant's 
counsel  declines  to  make  an  argument, 
the  appellate  court  will  not  revise  the 
discretion  of  the  district  judge  in  per- 
mitting: a  second  argument  to  be  made 
by  plaintiffs  attorney,  when  no  injury 
is  shown  to  have  resulted.  T.  &  P. 
R.  Co.  v.  Scott,  64  Tex.  549;  Gulf, 
etc.,  R.  Co.  v.  Matthews  (Civ.  App.), 
89  S.  W.  983,  990,  reversed*  in  100  Tex.  63. 

Refusing  Additional  Argument. — It 
13  not  error  for  the  court  to  refuse 
to  allow  twq  arguments  by  plaintiffs 
counsel  where  counsel  for  defendant, 
after  hearing  the  opening  argument, 
decline  to  argue  the  case.  Collins  v. 
Clark,  30  Tex.  Civ.  App.  341,  72  S. 
W.  97,  affirmed  in  97  Tex.  629,  no 
op.;  Gulf,  etc.,  R.  Co.  v.  Matthews 
(Civ.  App.),  89  S.  W.  983,  990,  reversed 
in  100  Tex.  63. 


E.  INTERRUPTION  OF  COUNSEL. 

Whenever  counsel  indulge  in  im- 
proper language,  whether  it  be  ref- 
erence to  matters  not  in  evidence,  or 
the  use  of  violent,  vituperative  remarks 
about  a  party  or  a  witness,  or  appeals 
to  bias  or  prejudice  it  is  the  plain 
duty  of  the  judge  presiding,  especially 
upon  objection  by  the  opposing  coun- 
sel, to  reprimand  promptly  and  point- 
edly the  counsel  for  its  use,  require 
the  counsel  to  retract  the  improper  re- 
marks, and  instruct  the  jury  to  disre- 
gard the  same.  Houston  Waterworks 
Co.  v.  Harris,  3  Tex.  Civ.  App.  475,  23 
S.  W.  46;  Chicago,  etc.,  R.  Co.  v.  Mu- 
sick,  33  Tex.  Civ.  App.  177,  76  S.  W. 
219;  St.  Louis,  etc.,  R.  Co.  v.  Hall 
(Civ.  App.),  92  S.  W.  1079;  Missouri, 
etc.,  R.  Co.  v.  Woods  (Civ.  App.),  25 
S.  W.  741,  742;  Houston,  etc.,  R.  Co. 
v.  White,  23  Tex.  Civ.  App.  280,  56 
S.  W.  204,  affirmed  in  93  Tex.  710,  no 
op.;  Kohman  v.  Baldwin  (Civ.  App.),  46 
S.  W.  396;  Ferguson-McKinney  Dry 
Goods  Co.  v.  City  Nat.  Bank,  31  Tex. 
Civ.  App.  .238,  71  S.  W.  604;  Ft.  Worth, 
etc.,  R.  Co.  v.  Lock,  30  Tex.  Civ;  App. 
426,  70  S.  W.  456;  Wood  v.  Samuels, 
1  App.  Civ.  Cases,  §§  922,  925;  Gulf, 
etc.,  R.  Co.  v.  Witte,  68  Tex.  295,  4 
S.  W.  490;  Willis  &  Bro.  v.  Lowry, 
66  Tex.  540,  17  S.  W.  727;  San  An- 
tonio Traction  Co.  v.  Lambkin  (Civ. 
App.),  99  S.  W.  574;  Davis  v.  Loftin, 
6  Tex.  489,  490;  Galveston,  etc.,  R.  Co. 
v.  Kutac,  72  Tex.  643,  11  S.  W.  127; 
Norton  v.  Galveston,  etc.,  R.  Co.  (Civ. 
App.),  108  S.  W.  1044;  Colorado  Canal 
Co.  v.  McFarland  (Civ.  App.),  109  S. 
W.   435. 

Presumption  That  Interruption  Was 
Proper. — "It  is  scarcely  necessary  to 
say  that  it  is  the  province  of  this  court 
to  entertain  appeals  from  the  decisions 
of  the  district  courts,  and  to  revise 
their  judgments  upon  the  matters  of 
law  therein  adjudicated,  and  not  upon 
questions  of  professional  or  judicial 
propriety,  or  etiquette  between  the 
bench   and   the   bar.     If  counsel   were 
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interrupted  in  their  argument  by  the 
c\>urt,  the  fair  presumption,  in  the  ab- 
sence of  anything  appearing  to  the 
contrary,  is  that  the  course  of  coun- 
sel gave  occasion  for  the  interruption/' 
Edrington  v.  Rogers,  15  Tex.  188. 

When  Interruption  Unavailing. — 
Where  language  used  by  counsel  was 
a  direct  appeal  to  self-interest  of  the 
jury,  and  was  calculated  to  sway  them 
from  a  proper  consideration  of  the 
testimony,  and  from  the  record  it .  is 
probable  that  it  had  this  effect,  the 
fact  that  the  court  checked  counsel 
in  this  line  of  argument  did  not  nec- 
essarily destroy  the  effect  of  the  words 
already  uttered.  Gulf,  etc.,  R.  Co.  v. 
Jones,  73  Tex.  232,  11  S.  W.  185. 
See,  generally,  post,  "Effect  of  Im- 
proper Argument  Cured,"  IV. 

Right  to  Reply  Not  Sufficient.— When 
improper  language  is  used  by  the  coun- 
sel in  addressing  the  jury,  the  court 
should  forbid  it,  though  not  asked  to" 
do  so,  notwithstanding  opposing  coun- 
sel has  a  right  to  reply.  The  judge 
should  stop  the  lawyer  who  .first  in- 
dulges in  abusive  remarks  not  author- 
ized by  the  record.  The  right  to  re- 
ply does  not  cure  the  evil.  It  merely 
gives  opposite  counsel  occasion  to  retort 
with  similar  language,  so  that  the  contest 
resolves  itself  into  a  war  waged  out- 
side of  the  record  in  which  the  one 
most  fertile  in  abusive  epithets  is  most 
likely  to  prove  victor.  Willis  &  Bro. 
v.   Lowry,   66  Tex.   540,   17   S.   W.   727. 

F.  UNDUE  PROMINENCE  GIVEN 
TO  PARTICULAR  ARGU- 
MENTS BY  THE  COURT. 

See   the   title    INSTRUCTIONS. 

Where  plaintiff  sued  for  damages 
for  the  overflowing  of  his  land  by  the 
defendant  company  and  urged  as  an 
element  of  damages  the  future  ulti- 
mate destruction  of  his  land  for  farm- 
ing purposes,  and  the  court  refused 
to  instruct  the  jury  not  to  consider 
this  argument  as  to  future  damages, 
held  that  as  the  jury  were  not  warranted 


in  considering  future  damages,  the 
refusal  to  instruct  as  requested  was 
error  as  it  gave  undue  prominence  to 
the  objectionable  argument  of  future 
damages  and  was  in  effect  authority 
to  the  jury  to  consider  it.  Gulf,  etc., 
R.  Co.  v.  McClerran  (Civ.  App.),  91 
S.  W.  653. 

The  court  permitted  plaintiffs  coun- 
sel, in  his  argument  to  the  jury,  over 
objection  of  defendant,  to  charge  defend- 
ant's station  agent,  who  was  a  material 
witness,  with  trying  to  fix  plaintiff's  wit- 
nesses, and  the  evidence  shows  that  this 
witness  had  done  no  more  than  to  inquire 
what  they  knew  about  the  delivery  of 
the  trunks;  as  to  whether  they  were 
delivered  wet  or  dry.  The  court 
refused  to  restrain  counsel  in  these 
remarks,  and  intimated  that  they 
were  admissible  under  the  evidence  by 
saying  in  the  presence  and  hearing  of 
the  jury  that  he  would  "permit  counsel 
to  make  the  statement,  and  would  not 
give  the  defendant  a  bill  of  exceptions, 
because  some  of  the  witnesses  had  testi- 
fied that  this  witness  Brashear  had 
talked  to  witnesses."  It  would  be 
strange,  indeed,  that  when  a  person 
inquires  of  witnesses  what  the  facts 
of  a  case  are,  or  what  they  knew  of 
the  case,  he  has  exposed  himself  to 
the  charge  of  trying  to  fix  the  wit- 
nesses. The  testimony  of  Brashear 
was  material,  also  the  testimony  of 
the  witnesses  he  spoke  to.  The  remarks 
were  wholly  unwarranted,  and  by.  the 
action  of  the  court  were  calculated  to 
prejudice  the  jury  against  defendant's 
cause,  and  plaintiff  cannot  be  justly 
allowed  to  hold  a  judgment  obtained 
under  the  circumstances.  Missouri, 
etc.,  R.  Co.  v.  Wood,  26  Tex.  Civ.  App. 
500,  501,  63    S.  W.   654. 

In  an  action  against  the  company 
for  damages  the  plaintiff's  counsel 
argued  to  the  jury:  "The  state  of 
Texas  has  conferred  her  sovereign 
rights  upon  this  quasi  public  corpora- 
tion and  authorized  it  to  take  your 
land,    without    your    consent,    even    to 
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the  taking  of  your  homestead,  and 
use  it  for  its  right  of  way,  and  by 
this  authority  and  power  enables  it  to 
peon  all  of  the  lands  under  its 
canals  for  a  period  of  50  years,  and 
to  get  a  revenue  from  this  land  with- 
out the  payment  of  one  dollar  of  the 
taxes  on  the  land  values,  and  no  other 
canal  company  or  man  can  go  into 
th»*s  territory  and  water  one  acre  of 
land,  because  this  company  has  the 
control  of  such  land,  because  it  is  not 
to  the  interest  or  valuable  to  any  other 
canal  or  person  to  parallel  plaintiff's 
canal  or  divide  its  territory  and  they 
therefore  control  the  lands  planted  to 
nee  under  it"  The  court  refused  to  in- 
struct the  jury  to  disregard  the  above 
statements  and  the  effect  of  this  upon 
the  jury  could  only  be  that  the  facts 
stated  were  proper  for  their  considera- 
tion. The  undue  prominence  given*  to 
the  above  argument  by  the  court's  re- 
fusal to  instruct  as  requested  consti- 
tutes error.  Colorado  Canal  Co.  v. 
McFarland  (Civ.  App.),  109  S.  W.  435. 

Where  plaintiffs  attorney  used  the 
following  language:  "I  want  to  say  to 
you  that  railroads  never  make  a 
reasonable  contract.  Within  all  my 
experience,  I  never  saw  one;  and  you 
could  go  from  here  to  New  York,  and 
you  wouldn't  find  a  reasonable  con- 
tract. Railroads  don't  make  any  reason- 
able contracts,  as  you  and  I  and  every- 
body else  knows,"  and  the  court  not 
only  refused  to  instruct  the  jury  to 
disregard  them  but  stated  that  the  re- 
marks were  not  objectionable  but 
were  legitimate,  this  augments  the 
prominence  of  the  argument  and  is 
error.  Atchison,  etc.,  R.  Co.  v.  Bryan 
(Civ.   App.),  28  S.  W.  98. 

In  an  action  for  personal  injuries 
against  a  railroad  company,  wfiere  the 
issue  of  the  drunkenness  of  the  crew 
was  not  raised,  the  argument  which, 
taken  altogether,  presented  to  the 
jury  in  burning  words  the  plea  of  a 
poor  afflicted  woman  against  a  power- 
ful  corporation   running   its   passenger 


trains  through  the  country  with  a 
drunken  crew,  thereby  making  her  a 
miserable  cripple  for  life,  and  then 
suppressing  the  testimony  to  prevent 
her  recovery  of  damages — thus  blend- 
ing what  was  put  in  issue  by  the  evi- 
dence with  what  was  not — could  not 
have  been  without  prejudice  to  appel- 
lant. The  approval  by  the  court  of 
that  course  was  itself  probably  preju- 
dicial, coupled  with  the  circumstances 
that  there  was  enough,  when  so  skill- 
fully handled  by  counsel,  in  the  tes- 
timony of  one  witness  about  his  vague 
impressions  (as  to  the  conductor's 
drinking) — not  sufficiently  definite  and 
tangible,  however,  to  amount  to  evi- 
dence of  any  fact — to  raise  a  damag- 
ing suspicion  in  the  minds  of  the  jury. 
Chicago,  etc.,  R.  Co.  v.  Langston,  92 
Tex.  709,  713,  50  S.  W.  574,  51  S.  W. 
331,  affirming  47  S.  W.  1027,  48  S.  W. 
610,   19  Tex.   Civ.  App.  568. 

G.  CANNOT  RESTRICT  COUNSEL 
TO  COURT'S  VIEW  OF  THE 
EVIDENCE. 

The  jury  is  not  unreasonably  pre- 
sumed to  have  intelligence  to  under- 
stand and  pass  upon  the  facts,  and 
determine  what  facts  are  establishe 
as  well  as  what  the  facts  prove.  Thi* 
is  the  province  of  the  jury  as  a  nee 
essary  part  of  the  court  to  do  this,  anc 
the  court  should  not  undertake  to  pro- 
tect them  by  giving  the  court's  vie^ 
of  the  weight  or  effect  of  the  evidence, 
by  restricting  argument  of  counsel  to 
such  view.  The  court  should  not  take 
such  responsibility.  If  counsel  assert 
facts  that  are  not  in  proof,  or  argue 
issues  that  are  clearly  not  raised  by 
pleading  or  proof,  the  court  may  in- 
terfere, and  by  so  doing  correct  the 
evil  that  may  have  occurred,  but  it 
cannot  undertake  to  control  the  logic 
of  the  facts  in  evidence,  and  tell  the 
jury  that  an  argument  on  the  facts  is 
not  justifiable.  The  jury  must  do  this. 
The  law  imposes  this  duty  upon  them, 
and   the   court   cannot   assume   the  re- 
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sponsibility.  Texas  Tel.,  etc.,  Co.  v. 
Seiders,  9  Tex.  Civ.  App.  431,  29  S. 
W.  258,  affirmed  in  93  Tex.  697,  no  op.; 
Brunswig  &  Co.  v.  White,  70  Tex.  504, 
511,  8  S.  W.  85.  See,  generally,  the 
title  JURY. 

Where  plaintiffs  counsel  in  the  clos- 
ing argument  said  that,  if  the  jury  be- 
lieved that  plaintiff  committed  perjury 
when  he  testified  that  Daley  &  Gold- 
smith promised  to  repair  the  engine, 
then  to  find  a  verdict  for  the  defend- 
ant, the  statement  appears  merely  to 
be  the  announcement  of  his  conclu- 
sion from  his  analysis  of  the  evidence^ 
and  it  did  not  justify  a  charge  from 
the  court  refuting  the  correctness  of 
his  reasoning.  Missouri,  etc.,  R.  Co. 
v.  Nordell,  20  Tex.  Civ.  App.  362,  50  S. 
W.  601,  affirmed  in  93  Tex.  735,  no  op. 
See  the  title  INSTRUCTIONS. 

in.  Latitude  of  Argument. 
A.    IN  GENERAL. 

The  question  as  to  whether  the  ar- 
gument exceeds  the  bounds  of  pro- 
priety is  one  addressed  to  the  sound 
discretion  of  the  trial  judge  which  is 
not  subject  to  review  on  appeal,  unless 
it  is  shown  there  was  manifest  abuse 
of  such  discretion.  Edrington  v.  Rog- 
ers, 15  Tex.  188;  Beaumont  Traction 
Co.  v.  Dilworth  (Civ.  App.),  94  S.  W. 
352.  See  post,  "In  General/'  III,  H, 
1.  And  see  the  title  APPEAL  AND 
ERROR,  vol.   1,  p.   885. 

If  the  conclusion  of  fact  to  which 
the  attorney  wishes  to  bring  the  jury 
by  his  argument  is  such  as  the  law 
makes  applicable  to  the  case,  and 
there  is  any  evidence  from  which  such 
conclusion  can  be  deduced,  he  may  use 
all"  the  strength  of  mind  and  powers 
of  utterance  he  can  command  to  bring 
the  jury  to  such  conclusions.  He  may 
illustrate  principles  upon  which  he 
builds  his  argument  by  drawing  on 
history,  fiction,  personal  experience, 
adjudicated  cases,  and  may  even  "ap- 
peal to  the  logic  of  the  poets" — he 
may,  when  the  occasion  and  facts  jus- 


tify it,  indulge  in  invective,  denounce 
fraud  and  perjury,  exalt  righteousness 
and  truth,  embellish  his  argument 
with  all  the  tropes  and  beauties  of 
rhetoric,  may  "make  the  worst  appear 
the  better  reason,"  and  still  be  within 
the  record  and  within  the  bounds  of 
legitimate  argument.  Beaumont  Trac- 
tion Co.  v.  Dilworth  (Civ.  App.),  94  S. 
W.  352;  C.  T.  &  N.  W.  Railroad  v. 
Hancock,  2  Posey  301. 

Under  the  rule  that  latitude  must 
be  allowed  in  argument,  it  is  difficult 
in  some  cases  for  a  court  to  limit  it, 
and  determine  what  is  not  argument 
deducible  from  the  testimony,  and 
what  are  merely  exaggerated  deduc- 
tions from  the  testimony.  When  it  is 
not  based  on  some  reasonable  view  of 
the  testimony,  it  is  not  permissible; 
but,  when  it  is  mere  exaggeration  of  a 
feature  of  the  case  upon  which  there 
is  testimony,  the  court  cannot  inter- 
fere. The  jury  must  be  left  to  judge 
of  the  facts,  and  are  presumed  to  be 
competent  to  do  so,  notwithstanding 
exaggerated  declamation  of  counsel. 
Prather  v.  McClelland  (Civ.  App.),  28 
S.   W.   94. 

B.  VIOLENT,  VITUPERATIVE 
AND  ABUSIVE  LANGUAGE, 
AND  APPEALS  TO  SYMPA- 
THY, PREJUDICE  OR  PAS- 
SION. 

Abuse  of  Party  to  the  Action. — It  is 

highly  improper  for  counsel  to  indulge 
in  personal  abuse  of  the  opposite 
party,  and  it  should  not  be  permitted 
by  the  court.  Bord  v.  Stubbs,  22  Tex. 
Civ.  App.  242,  245,  54  S.  W.  633;  Gal- 
veston, etc.,  R.  Co.  t\  Washington,  42 
Tex.  Civ.  App,  380,  92  S.  W.  1054  (see 
101  Tex.  637,  no  op.);  Texas,  etc.,  Mfg. 
Ass'n  v.*  Dublin,  etc.,  Mfg.  Co.  (Civ. 
App.),  38  S.  W.  404;  Metropolitan  Life 
Ins.  Co.  v.  Bradley  (Civ.  App.),  79  S. 
W.  367,  reversed  in  98  Tex.  230;  St. 
Louis,  etc.,  R.  Co.  v.  Hall,  92  S.  W. 
1079. 
Improper     and    uncalled-for     reflec- 
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tions  on  a  party  to  a  suit  by  counsel, 
during  a  trial,  when  not  warranted  by 
the  evidence,  may  furnish  ground  for 
the  reversal  of  a  judgment.  Franklin 
v.  Tiernan,  62  Tex.  92;  Texas,  etc.,  R. 
Co.  v.  Beezley,  46  Tex.  Civ.  App.  108, 
101  S.  W.  1051. 

Where  in  an  action  for  damages  for 
personal  injuries  by  an  employee  of  a 
railroad  company,  the  plaintiff's  coun- 
sel in  his  argume/nt  made  scathing 
criticisms  upon  the  avaricious  nature 
of  the  defendant's  principal  officers, 
stating  that  they  had  no  hearts,  these 
remarks  were  in  flagrant  violation  of 
the  rule  which  requires  the  argument 
of  a  cause  to  be  confined  strictly  to 
the  evidence,  and  cannot  be  excused 
or  justified  by  anything  that  appears 
in  the  record  of  the  cause.  Houston, 
etc.,  R.  Co.  v.  Rehm,  36  Tex.  Civ.  App. 
553,  82   S.   W.   526. 

In  an  action  for  personal  injuries 
against  a  railroad  company  in  argu- 
ment to  the  jury,  counsel  for  appellee 
used  the  following  language:  "You 
ought  to  deal  severely  with,  these 
bloated  corporations,  that  can  run  their 
roads  right  through  a  man's  house  or 
yard."  On  exception  being  taken,  the 
counsel  further  remarked  to  the  jury: 
"I  repeat  it,  gentlemen.  You  ought 
to  deal  severely  with  this  bloated  cor- 
poration, that  can  run  its  road  right 
through  your  house  and  yard,  and 
hold  them  strictly  to  their  duty."  It 
seems  that  no  effort  was  made  by  the 
court  to  control  counsel,  or  to  require 
him  to  confine  his  argument  to  the 
record.  Appellee  laid  his  damages  at 
$20,000  and  the  jury  returned  a  verdict 
for  the  full  amount.  The  language 
employed  by  counsel  for  appellee  in 
addressing  the  jury  was  not  legitimate, 
and  was  such  as  should  never  be  in- 
dulged in  in  any  case.  Galveston,  etc., 
R.  Co.  v.  Cooper,  70  Tex.  67,  8  S. 
W.  68. 

While   the    evidence   in    a    case    may 
seem  to  involve  turpitude  on  the  part 
of  the   appellant,  it  is   not   proper   for 
2  Tex— 4 


counsel  for  appellee,  in  his  address  to 
the  jury,  to  say  he  "has  not  the  least 
semblance  of  moral  sense,  but  would 
steal  the  property  of  the  plaintiff  in 
this  cause."  Though  the  conduct  of 
n.  party  to  a  suit  may  be  justly  subject 
to  censure,  it  is  unseemly  in  an  attor- 
ney to  vilify  him.  Crow  v.  Ball  (Civ. 
App.),  99  S.  W.  583. 

In  an  action  by  an  employee  against 
a  mill  company,  plaintiff's  counsel  in 
his  closing  argument  to  the  jury  stated 
that  defendant  had  tried  to  squeeze 
the  farmers  down  to  the  lowest  notch 
on  the  price  of  wheat,  and  had  swin- 
dled and  cheated  them  by  false 
weights,  and  was  now  trying  to  swin- 
dle plaintiff  out  of  his  hard  earnings, 
and  that  E-,  defendant's  president,  was 
a  man  whose  every  thought  is  how 
to  squeeze  the  last  cent  out  of  the 
farmers,  and  should  be  taught  that 
such  practices  would  not  be  tolerated 
by  an  honest  jury.  This  language  was 
promptly  excepted  to,  and  was  al- 
lowed to  go  unrebuked  by  the  court. 
The  evidence  was  conflicting,  and  E's 
testimony  had  to  be  broken  down  to 
secure  a  verdict  for  plaintiff.  There 
was  no  evidence  to  support  the  lan- 
guage, except  that  a  witness  stated 
he  had  heard  complaint  of  short 
weights.  This  language  was  highly 
improper  and  was  not  justified  by  a 
statement  of  defendant's  counsel  that 
"this  whole  case  is  bolstered  up  by  the 
discharged  employees  of  the  defend- 
ant," when  some  of  plaintiff's  wit- 
nesses were  in  fact  such  discharged 
employees.  The  language  used  un- 
doubtedly influenced  the  verdict  in 
plaintiffs  favor  and  merits  reversal  of 
the  judgment.  Wichita  Val.  Mill,  etc., 
Co.  v.  Hobbs,  5  Tex.  Civ.  App.  34,  23 
S    W.   923. 

In  an  action  against  an  irrigation 
company,  upon  the  trial  counsel  for 
plaintiff,  in  his  closing  argument,  in 
the  presence  and  in  the  hearing  of 
the  court,  used  the  following  lan- 
guage:    "Now,  gentlemen  of  the  jury, 
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I  do  not  ask  ycu  to  bring  in  a  verdict 
against  this  defendant  because  it  is  a 
corporation,  and  now,  gentlemen  of 
the  jury,  I  do  not  ask  you  to  bring  in 
a  verdict  against  this  defendant  be- 
cause it  is  an  irrigation  corporation, 
though  Gcd  knows  the  irrigation  cor- 
porations of  this  country  have  swin- 
dled every  man  that  have  had  any 
dealings  with  them,  and  to-day  are  at- 
tempting to  swindle  and  rob  every 
tenant  working  under  them,  and  the 
evidence  shows  that  this  corporation 
is  no  better  than  any  other  corpora- 
tion in  this  country."  This  language 
was  as  unwarranted  and  reprehensible 
as  language  could  be.  There  is  noth- 
ing in  the  record  that  tends  to  show 
an  intimation  of  anything  to  palliate 
it.  Its  only  purpose  could  have  been 
to  prejudice  the  jury  against  the  de- 
fendant, and  influence  them  by  such 
prejudice  in  finding  their  verdict.  And 
it  cannot  be  said,  when  the  state  of 
the  evidence  is  considered,  that  the 
use  of  such  language,  not  recanted  by 
plaintiffs  counsel,  and  unrebuked  by 
the  trial  court,  did  not  have  the  effect 
upon  the  jury  in  finding  their  verdict 
that  it  was  evidently  designed  by  plain- 
tiffs counsel  to  have.  Colorado  Canal 
Co.  v.  Sims  (Civ.  App.),  82  S.  W. 
531,   532. 

Abuse  of  Witness  in  the  Case. — The 
statement  that  the  counsel  believed 
the  witness,  Will  Underwood,  was  an 
ungodly  liar  was  improper.  It  was 
permissible  for  him  to  argue  to  the 
jury  that  the  evidence  in  the  case 
showed  that  statements  of  defendant's 
witnesses  were  net  true,  but  it  was 
not  proper  for  him  to  apply  to  them 
the  abusive  language  shown  ^'n  the 
bill  of  exceptions.  This  argument  was 
outside  of  the  record,  and  its  general 
inflammatory  and  vituperative  charac- 
ter is  apparent.  Neither  the  impro- 
priety of  the  argument  taken  as  a 
whole,  nor  that  it  was  prejudicial  in 
its  character,  can  be  seriously  ques- 
tioned.    Galveston,     etc.,     R.     Co.     v. 


Washington,  42  Tex.  Civ.  App.  380, 
92    S.    W.    1054,    1059. 

Where  plaintiffs  counsel  denounced 
the  defendant's  witnesses  by  saying  that 
their  testimony  was  not  to  be  relied 
upon,  as  they  were  in  the  employ  of 
the  corporation  and  were  compelled  to 
swear  in  its  behalf  in  order  to  hold 
their  jobs,  and  that  it  was  part  of  their 
business  to  fix  up  defenses  for  their 
employer  and  therefore  their  testi- 
mony was  not  entitled  to  weigh 
against  that  of  the  plaintiff  and  his 
witness,  the  court  said  that  the  use  of 
such  language  approaches  very  closely 
the  border  line  of  impropriety  and  ex- 
pressed the  caution  that  such  a  course 
of  argument  often  jeopardizes  an 
otherwise  good  judgment.  Gulf,  etc., 
R.  Co.  v.  Hamilton,  17  Tex.  Civ.  App. 
76,  42  S.  W.  358;  Texas,  etc.,  R.  Co.  v. 
Terry,  43  Tex.  Civ.  App.  591,  97  S.  E  325. 

On  the  trial,  in  a  grass  burning 
case,  appellee's  counsel  in  his  argument 
to  the  jury  made  the  following  state- 
ments: "That  the  deposition  in  the 
case  of  the  engineers  and  boiler  inspect- 
ors, with  reference  to  the  care  they 
had  used  in  regard  to  handling  the 
engines  and  inspection  of  the  appara- 
tus, is  the  same,  and  almost  verbatim 
copies  of  the  first  deposition  that 
was  ever  used  in  a  grass  burning 
case.  *  *  *  These  engineers  are 
always  engineers  of  fifteen  or  twenty 
years  experience,  and  one  never  ap- 
peared in  court  to  testify  in  behalf 
of  his  company  in  a  grass  burning 
case,  since  these  cases  have  been 
brought,  except  that  he  was  an  ex- 
perienced engineer  of  tjhis  sort. 
*  *  *  All  these  engineers,  in  suits 
like  these,  always  say  they  can  re- 
member how  they  were  running  at 
such  time,  and  this  has  been  the  case 
since  grass  cases  were  first  brought 
in  the  courts,  and  the  books  are  full 
of  such  cases."  These  remarks  held 
improper.  Ft.  Worth,  etc.,  R.  Co.  v. 
Burton,  25  Tex.  Civ.  App.  63,  64,  60 
S.  W.  316. 
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Branding  National  Banks  as  Frauds. 
— The  court  erred  in  allowing  coun- 
sel, in  his  closing  argument  to  the 
jury,  to  denounce  the  testimony  of 
one* of  the  witnesses,  for  plaintiff,  and 
to  denounce  national  banks  in  general, 
and  state  in  his  argument  that  in  all 
failures  and  deeds  of  trust  by  failing 
debtors  the  national  banks  habitually 
perpetrated  fraud  upon  the  honest 
creditors,  and  had  themselves  pre- 
ferred for  large  sums  not  due  them. 
Baum  v.  Sanger  (Civ.  App.),  49  S. 
W.    650. 

Appeals  to  Sympathy. — Any  argu- 
ment tending  to  arouse  the  sympathy 
of  the  jury  towards  the  party  making 
the  argument  and  to  enlist  their  self- 
ish interest  in  his  behalf  is  improper 
and  must  be  treated  as  damaging  in 
it?  tendencies  and  results.  The  Ori- 
ental v.  Barclay,  16  Tex.  Civ.  App.  193, 
41  S.  W.  117;  Texas  Cent.  R.  Co.  v. 
Pledger,  36  Tex.  Civ.  App.  248,  81  S. 
W.  755.  But  see,  Chicago,  etc.,  R. 
Co.  v.  Poore,  49  Tex.  Civ.  App.  191, 
108   S.   W.  504. 

Thus,  where  the  plaintiffs  counsel 
used  this  language:  "If  you  ratify 
this  monstrous  lease,  what  does  it 
mean  to  this  poor  plaintiff?  It  means 
the  poor  house.  It  means  a  life  of 
poverty,  misery  and  distress.  She  has 
not  means  to  support  herself,"  it  is 
reprehensible  where  all  the  issues  in 
the  case  were  clearly  contested.  The 
Oriental  v.  Barclay,  16  Tex.  Civ.  App. 
193,  41    S.   W.   117. 

In  the  closing  argument  for  the 
plaintiff,  one  of  his  attorneys  used  the 
following  language:  "Take  him  home, 
Mrs.  Pledger;  go  to  your  humble  home 
.to-night,  with  a  verdict  cold-hearted 
for  the  railroad  company;  help  him 
into  the  house,  friends  and  Mrs. 
Pledger;  take  off  his  clothes  for  him; 
tuck  him  in  bed,  good  wife;  lay  down 
to-night  by  his  side,  where  you  once 
laid  with  him  in  strength,  and  know 
that  in  all  future  there  is  nothing  but 
darkness  and  gloom  for  you.     Gentle- 


men, I  trust  you  will  not  do  it.  I  beg 
of  you,  in  the  name  of  the  law  as  the 
court  will  give  it,  in  the  name  of  the 
testimony  of  himself  as  against  those 
who  come  to  deprive  him  of  what  be- 
longs to  him,  in  the  name  of  humanity, 
in  the  name  of  sympathy,  I  ask  you 
for  the  full  amount  of  recovery  in  this 
case.  And  will  you  by  your  verdict, 
after  the  railroad  has  crippled  up, 
wrecked,  and  ruined  the  plaintiff,  and 
made  him  a  hopeless  cripple  for  life, 
add  further  to  his  injuries  by  sending 
him  home  empty-handed  to  die,  and  by 
putting  the  brand  of  perjury  on  his 
brow  as  he  sinks  into  the  grave?" 
Such  argument  is  improper  for  it  ap- 
peals to  the  jury  to  render  a  verdict 
for  the  party  making  the  appeal,  re- 
gardless of  the  testimony,  and  is 
ground  for  reversal  if  objected  to  at 
the  time,  unless  it  appears  that  no  in- 
jury resulted  from  such  improper  ar- 
gument. Texas  Cent.  R.  Co.  v. 
Pledger,  36  Tex.  Civ.  App.  248,  81  S. 
W.  755. 

Appeals  to  Prejudice  and  Passions 
of  Jury. — All  cases  should  be  submitted 
by  counsel  to  the  jury  purely  upon 
the  merits  of  the  case  itself,  without 
appeal  to  prejudice  or  passion.  Texas, 
etc.,  R.  Co.  v.  Beckworth,  32  S.  W. 
809,  affirmed  in  93  Tex.  740,  no  op.; 
Willis  &  Bros.  v.  McNeill,  57  Tex.  465, 
474;  T.  &  St.  Louis  R.  Co.  v.  Jarrell, 
60  Tex.  267,  270;  Texas,  etc.,  R.  Co.  v. 
Garcia,  62  Tex.  285;  C.  T.  &  N.  W. 
Railroad  v.  Hancock,  2  Posey  301; 
Gulf,  etc.,  R.  Co.  v.  Jones,  73  Tex.  232, 
235,  11  S.  W.  185;  Missouri,  etc.,  R. 
Co.  v.  Cherry,  44  Tex.  Civ.  App.  232, 
97  S.  W.  712;  Gulf,  etc.,  R.  Co.  v. 
Scott,  7  Tex.  Civ.  App.  619;  26  S.  W. 
998;  Texas,  etc.,  R.  Co.  v.  Rea,  27  Tex. 
Civ.  App.  549,  65  S.  W.  1115. 

Where  plaintiff  sued  for  a  debt  and 
his  counsel  in  argument  referred  to  the 
fact  that  he  was  a  warm  friend  to  the 
defendant  and  that  at  his  instance  the 
money  was  loaned  and  that  he  felt  it 
to  be  personal  ingratitude  for  the  de- 
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fendant  to  resist  payment,  these  re- 
marks were  improper  as  they  tended 
to  prejudice  the  jury  against  the  de- 
fendant and  it  was  error  in  the  trial 
court  not  to  sustain  the  defendant's  ex- 
ceptions thereto.  Halsey  v.  Bell  (Civ. 
App.),  62  S.  W.  1088.  See,  also,  Wil- 
lis &  Bro.  v.  McNeill,  57  Tex.  465, 
475;  Western  Union  Tel.  Co.  v.  Bur- 
gess   (Civ.   App.),   60   S.   W.   1023. 

It  is  improper  for  counsel  to  state 
that  the  testimony  of  a  witness  is  un- 
true, or  in  the  absence  of  anything  to 
warrant  the  jury  in  so  believing  to 
argue  that  such  is  the  case;  for  such 
a  statement  or  argument  might  tend 
to  prejudice  the  jury  against  the  ad- 
verse party  or  his  counsel.  Beaumont 
Traction  Co.  v.  Dilworth  (Civ.  App.), 
94  S.  W.   352. 

Where  counsel  in  argument  make 
use  of  unwarranted  language  and  in* 
dulge  in  inflammatory  appeals  to  preju- 
dice and  passion  and  it  is  probable 
that  the  remarks  had  some  influence 
upon  the  minds  of  the  jury,  the  im- 
proper remarks  will  cause  the  judg- 
ment to  fall.  Blum  v.  Simpson,  66 
Tex.  84,  17  S.  W.  402;  Beville  v.  Jones, 
74  Tex.  148,  11  S.  W.  1128;  Moss  v. 
Sanger  Bros.,  75  Tex.  321,  12  S.  W.  619; 
Prather  v.  McClelland  (Civ.  App.),  26 
S.  W.  657;  Colorado  Canal  Co.  v.  Mc- 
Farland  (Civ.  App.),  109  S.  W.  435; 
Gulf,  etc.,  R.  Co.  v.  Copeland,  17  Tex. 
Civ.  App.  55,  42  S.  W.  239;  Dilling- 
ham v.  Wood,  8  Tex.  Civ.  App.  71,  27 
S.  W.  1074;  Yarborough  v.  Weaver,  6 
Tex.   Civ.  App.  215,  25  S.  W.  468. 

In  an  action  against  a  telegraph 
company  counsel  for  plaintiff  argued 
to  the  jury:  "When  these  telegraph 
companies  fail  to  deliver  messages  in 
time,  you  ought  to  punish  them  with 
your  verdict.  That  is  the  only  way  to 
make  them  do  right — to  punish  them. 
These  damages  sued  for  are  not  to 
pay  plaintiff  so  much  for  his  suffering, 
but  to  punish  the  telegraph  company 
and  make  it  more  careful."  Unless  it 
can  be  said  that  the  jury  understood 
this  argument   as  merely  "buncombe," 


and  an 'effort  to  tickle  the  ear  of  the 
audience,  it  must  be  assumed  that  it 
was  intended  to  accomplish  some  pur- 
pose in  influencing  the  jury.  It  was 
a  direct  appeal  to  the  jury  to  return 
a  verdict  for  damages  as  an  infliction 
of  punishment  upon  the  telegraph 
company  for  failure  to  perform  a  duty 
that  it  owed  to  the  plaintiff.  Of 
course,  thjs  is  not  the  law.  In  a  case 
of  this  character,  where  the  recovery 
is  for  actual  damages,  there  should  be 
allowed  no  appeal  to  the  jury  that  the 
wrongdoer  should  be  punished  by 
awarding  damages  to  the  plaintiff.  But 
it  is  clear  that  it  was  calculated  to  have 
the  effect  which  was  evidently  intended 
by  the  attorney  who  made  it.  That 
effect,  of  course,  was  to  influence  the 
jury  to  punish  the  telegraph  company 
by  a  verdict  for  damages  in  favor  of 
the  plaintiff.  The  language  is  sus- 
ceptible of  no  other  construction. 
Western  Union  Tel.  Co.  v.  Smith  (Civ. 
App.),  113  S.  W.  766. 

Where  in  an  action  against  a  rail- 
road company,  plaintiff's  counsel  in  ar- 
gument said:  "Oh!  how  unfortunate  it 
is  for  a  poor  man  in  humble  circum- 
stances if  he  gets  into  a  fight  with  a 
corporation  or  a  railroad."  "Four  dif- 
ferent times  this  plaintiff  has  been  here 
knocking  at  the  court-house  to  try  his 
lawsuit — his  witnesses  living  in  an  ad- 
joining county — his  doctors  living  in 
an  adjoining  county."  "There  isn't 
enough  money  in  Tarrant  county  for 
me  to  stand  before  a  jury  of  my  coun- 
try, where  I  have  lived  for  30  years, 
and  defend  a  fake  case;"  this  language 
is  so  inflammatory  that  the  judgment 
must  be  reversed.  Ft.  Worth,  etc., 
R  Co.  v.  Hays  (Civ.  App.),  ill  S.  W. 
446. 

In  his  closing  argument  to  the  jury, 
the  attorney  for  an  appellee  used  the 
language:  "When  the  railroad  company 
kills  one  of  your  animals  that  is  worth 
$65,  they  will  offer  you  $8  for  it,  and 
if  you  don't  take  it  they  will  force  you 
to  bring  suit  and  to  pay  out  $200  to  get 
the  $65;  and  I  intend  to  tell  the  juries 
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of  this  country  about  the  railroads' 
conduct  in  these  matters."  The  at- 
torney for  appellant  then  and  there 
excepted  to  this  language  and  asked 
the  court  to  instruct  the  jury  not  to 
consider  it,  "because  there  was  no  evi- 
dence before  the  jury  to  authorize 
counsel  to  use  such  language,  and  be* 
cause  such  language  was  inflammatory 
and  was  calculated  to  arouse  the  prej- 
udices and  inflame  the  minds  of  the 
jury  against  the  defendant."  The  court 
overruled  this  motion  and  refused  to 
so  instruct  the  jury.  This  is  error. 
Texas  Cent.  R.  Co.  v.  Parker,  33  Tex. 
Civ.  App.   514,  77  S.  W.  42,  43. 

Thus,  where  in  an  action  of  debt  the 
defendant's  attorney  said  with  refer- 
ence to  a  Jew  plaintiff:  "It  is  history 
in  this  country  that  no  man  can  owe 
Blum     long    without     being     pounced 


upon. 


It  is  also  a  matter  of  his- 


tory that,  over  1800  years  ago,  a  cer- 
tain set  of  men  crucified  our  Savior 
and  afterwards  lots  were  cast  for  his 
raiment ;  and  this  same  set  of  men, 
the  Jews,  have  been  dealing  in  old 
clothes  for  a  living  ever  since,  and 
grinding  the  faces  of  the  poor  and  un- 
fortunate," this  language  was  highly 
improper  and  the  action  of  the  court 
permitting  its  use  was  error.  Blum  v. 
Simpson,  66  Tex.  84,  17  S.  W.  402; 
Garritty  v.  Rankin  (Civ.  App.),  55  S. 
W.    367. 

Where  counsel  in  argument  said: 
"This  entire  business  is  a  concocted 
scheme  from  beginning  to  end;  a  de- 
liberate scheme  to  swindle  and  de- 
fraud, gotten  up  by  a  Jew,  a  Dutch- 
man, and  a  lawyer.  Who  are  the  par- 
ties at  interest?  *  *  *  The  old  he-Jew 
of  all,  who,  no  doubt,  planned  the  whole 
thing.  All  Jews,  or  Dutch  Jews,  and 
that  is  worse.  Will  an  honest  jury  of 
Ellis  county  let  these  people  (point- 
ing at  A.  Moss,  Golden,  and  Raphael), 
whose  every  thought  is  how  to  cheat 
and  swindle,  perpetrate  this  infamous 
and  outrageous  fraud?  I  think  not;" 
the  language  used  was  an  inflamma- 
tory appeal    to-  a  prejudice,  no   doubt, 


conceived  by  counsel  who  made  it  to 
exist,  and  intended  to  influence  the 
jury.  It  was  the  arraignment  of  a  race 
not  on  trial.  Cases  ought  to  be  tried 
in  a  court  of  justice  upon  the  facts 
proved;  and  whether  a  party  be  Jew 
or  Gentile,  white  or  black,  is  a  matter 
of  indifference.  The  course  pursued 
in  this  case  was  one  that  no  court  of 
justice  ought  for  a  moment  to  toler- 
ate; and  it  certainly  must  be  true 
that  the  judge  who  tried  this  cause 
did  not  fully  understand  the  language 
of  counsel,  or  he  would  not  have 
permitted  it — would  have  rebuked  it, 
and  ought  to  have  punished  its  author. 
Moss  v.  Sanger  Bros.,  75  Tex.  321,  12 
S.  W.   619. 

In  an  action  for  conversion  of  prop- 
erty, in  which  punitive  damages  were 
claimed,  one  of  plaintiffs  counsel 
used  the  following  language  in  his 
closing  argument  to  the  jury:  "Be- 
cause L,.  A.  Bitterman  (meaning  the 
defendant)  has  his  thousands,  because 
the  rich  oppress  the  poor,  shall  this 
old  man  (pointing  to  plaintiff)  be  de- 
prived of  his  rights?"  This  language 
is  certainly  such  as  is  well  calculated 
to  influence  the  passions  of  the  jury 
and  to  bias  their  judgment.  The  use 
of  such  language  by  counsel  is  un- 
doubtedly in  violation  of  the  rules  of 
court,  and,  in  its  tendency,  is  destruc- 
tive of  judicial  decorum,  and  it  was 
the  plain  drty  of  the  judge  to  have 
restrained  counsel,  and  to  have  told 
the  jury  to  disregard  his  appeal  to 
them.  Bitterman  v.  Hearn  (Civ.  App.), 
32   S.  W.*  341. 

And  where  appellee's  counsel  used 
the  following  language  in  his  closing 
argument  to  the  jury:  "The  Fort 
Worth  &  Denver  City  Railway  Com- 
pany is  hounding  and  persecuting 
Johnson,  and  are  determined  to  'down 
him'  at  all  hazards.  They  have 
hounded  and  persecuted  him  continu- 
ally since  this  thing  occurred.  *  *  *  It 
looks  like  there  should  be  an  end  to 
these  things.  They  have  persecuted 
and    hounded    this    man.     This    matter 
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should  be  stopped.  Plaintiff  was  tried 
and  acquitted  by  a  jury  of  his  coun- 
try, yet  they  still  keep  hounding  and 
following  him  up  in  the  courts,"  this 
is  such  an  appeal  to  the  jury  passions 
as  merits  reversal  of  the  judgment. 
Ft.  Worth,  etc.,  R.  Co.  v.  Johnson,  5 
Tex.  Civ.  App.  15,  23  S.  W.  826,  af- 
firmed in  93  Tex.  660,  no  op. 

Sectional  Prejudice. — In  an  action 
against  a  street  car  company  the 
plaintiff's  attorney  argued  to  the  jury 
that  the  conductor  was  a  Northern 
man  and  the  ladies  from  the  South. 
Held,  the  language  of  counsel  for  ap- 
pellee was  improper,  and  should  have 
been  promptly  condemned  by  the 
court.  There  was  no  evidence  tend- 
ing to  show  that  the  conductor  was  a 
Northern  man  and  the  ladies  from  the 
South,  and,  if  there  had  been,  it  had 
no  place  in  the  argument  of  the  case. 
Such  argument  could  have  had  no 
other  tendency  than  to  raise  sectional 
prejudice  which,  if  entitled  to  an  ex- 
istence anywhere,  should  never  ob- 
trude itself  into  a  courtroom.  San 
Antonio  Traction  Co.  v.  Lambkin 
(Civ.  App.),  99  S.  W.  574. 

It  was  highly  improper  for  counsel 
to  argue  to  the  jury  that  the  sworn 
answer  of  the  bank  was  evidence  in 
the  case  for  their  consideration,  and 
to  appeal  to  them,  as  Southern  gentle- 
men, to  find  in  favor  of  a  Southern 
woman  as  against  a  soulless  corpora- 
tion from  the  North;  and  the  court 
did  right  in  admonishing  counsel,  and 
in  directing  the  jury  not  to  consider 
such  argument.  Ferguson-McKinney 
Dry  Goods  Co.  v.  City  Nat.  Bank,  31 
Tex.   Civ.  App.  238,  71   S.  W.  604. 

But  an  allusion  by  an  attorney,  in 
his  address  to  the  jury,  to  the  fact  that 
he  and  his  client  had  "fought  shoulder 
to  shoulder  in  the  late  war,"  was  not 
calculated  to  prejudice  the  jury.  Gulf, 
etc.,  R.  Co.  v.  Coon,  69  Tex.  730,  7  S. 
W.   492. 

C.  REFERENCE  TO  MATTERS 
NOT  IN  EVIDENCE. 

Counsel  should  not  be  permitted  to 


state  in  their  argument  facts  about 
which  there  is  no  evidence.  Trinity, 
etc.,  R.  Co.  v.  O'Brien,  18  Tex.  Civ. 
App.  690,  46  S.  W.  389;  Taylor  v.  Mc- 
Nutt,  58  Tex.  71;  Greenville  Oil,  etc., 
Co.  v.  Davenport  (Civ.  App.),  37  S. 
W.  624;  Missouri,  etc.,  R.  Co.  v.  Wal- 
den  (Civ.  App.),  46  S.  W.  87;  Franklin 
v.  Tiernan,  62  Tex.  92,  97;  Johnson  v. 
Johnson  (Civ.  App.),  23  S.  W.  1022;. 
Southwestern  Tel.,  etc.,  Co.  v.  Taylor 
(Civ.  App.),  118  S.  W.  188;  Galveston, 
etc.,  R.  Co.  v.  Washington,  25  Tex. 
Civ.  App.  600,  63  S.  W.  538;  Gulf,  etc., 
R.  Co.  v.  Fox  (Sup.),  6  S.  W.  569; 
Chicago,  etc.,  R.  Co.  v.  Langston,  92 
Tex.  709,  50  S.  W.  574,  51  S.  W.  331, 
affirming  47  S.  W.  1027,  48  S.  W,  610, 
19  Tex.  Civ.  App.  568;  International, 
etc.,  R.  Co.  v.  Greenwood,  2  Tex. 
Civ.  App.  76,  21  S.  W.  559;  Delk  v. 
Punchard,  64  Tex.  360. 

The  policy  of  the  appellate  court  is 
to  condemn  any  argument  that  is  not 
within  the  facts,  and  that  is  especially 
true  in  cases  sounding  in  uncertain 
damages.  Gulf,  etc.,  R.  Co.  v. 
Younger,  10  Tex.  Civ.  App.  141,  29  S. 
W.  948;  Galveston  Elec.  Co.  v.  Dickey 
(Civ.  App.),  120  S.  W.  1134. 

Rule  39,  for  the  guidance  of  county 
and  district  courts,  expressly  provides 
that  counsel  shall  be  required  to  con- 
fine the  argument  "strictly  to  the  evi- 
dence and  to  the  arguments  of  oppos- 
ing counsel."  Chicago,  etc.,  R.  Co. 
v.  Langston,  19  Tex.  Civ.  App.  568,  47 
S.  W.  1027,  48  S.  W.  610,  affirmed  in 
92  Tex.  709;  G.  H.  &  £  A.  R.  Co.  z\ 
Marsden,  1  App.  Civ.  Cases,  §  1001; 
Wood  v.  Samuels,  1  App.  Civ.  Cases, 
§§  922,  925;  Missouri,  etc.,  R.  Co.  v. 
Huggins    (Civ.   App.),   61   S.  W.   976. 

Commenting  upon  Matters  Not  Con- 
tained in  Record  of  Former  Trial. — 
In  an  action  against  a  railroad  com- 
pany for  negligent  fire,  counsel  for 
plaintiff  stated  that  the  engineer  swore 
on  the  former  trial  that  at  the  time  of 
passing  the  place  of  fire  he  was  more 
than  an  hour  late  and  trying  to  make 
up   time.     The  record    of     that     trial, 
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however,  fails  to  show  any  such  testi- 
mony by  the  witness,  and  hence  such 
argument  is  improper.  It  would 
seem  that  counsel's  purpose  in  mak- 
ing use  of  thib  statement  and  argu- 
ment was  to  induce  the  jury  to  draw 
the  inference  therefrom  that  the  train, 
of  which  the  witness  was  engineer, 
was  running  at  an  unusual  rate  of 
speed  while  passing  appellee's  prop- 
erty to  make  up  lost  time,  and  there- 
fore his  engine  was  likely  to  and  did 
throw  out  more  sparks  than  it  would 
have  done  under  ordinary  circum- 
stances, and  sustained  his  theory  that 
the  fire  was  caused  by  appellant's 
negligence.  But  whatever  may  have 
been  the  purpose  of  such  argument  it 
was  calculated  to  have  that  effect  and 
deprive  appellant  of  its  legal  right  to 
have  a  verdict  at  the  hands  of  the 
jury  based  alone  upon  the  evidence  in- 
troduced. Missouri,  etc.,  R.  Co.  v. 
Wood   (Civ.   App.),   91   S.   W.  603,  804. 

And  where  a  statement  of  facts  of 
a  former  trial  was  not  put  in  evidence, 
it  is  error  for  counsel  to  attempt  to 
show  what  a  witness  testified  to  on  the 
former  trial,  by  reading  from  such 
statement.  Whittaker  v.  Thayer,  48 
Tex.    Civ.   App.    508,   110   S.   W.   787. 

Reference  to  Verdict  on  a  Former 
Trial. — It  is  improper  for  counsel  in 
argument  to  refer  to  the  action  of  the 
jury  in  a  prior  trial  of  the  cause.  Mc- 
Lane  v.  Paschal,  74  Tex.  20,  11  S.  W. 
837;  Meyer  Bros.  Drug  Co.  v.  Madden- 
Graham  &  Co.,  45  Tex.  Civ.  App.  74, 
99  S.  W.  723;  Prewitt  v.  Southwestern 
Tel.,  etc.,  Co.,  46  Tex.  Civ.  App.  123, 
101  S.  W.  812;  Attaway  v.  Mattox,  4 
App.  Civ.  Cases,  §  21,  14  S.  W.  1017; 
Atwood  v.  Brooks,  4  App.  Civ.  Cases, 
§  88,  16  S.  W.  535;  Underwriters  Fire 
.Ass'n  v.  Henry  (Civ.  App.),  79  S.  W. 
1072. 

Denouncing  Action  of  Court  in 
Granting  Examination  of  Plaintiff. — 
Action  against  railway  company  for 
damages  to  wife  of  the  plaintiff,  caused 
by  alleged  negligence  of  the  defend- 
ant.    There  being  contention  as  to  the 


extent  of  the  injuries  suffered  by  the 
wife,  at  request  of  the  defendant  the 
court  made  an  order  for  her  examina- 
tion by  a  board  of  physicians.  No  ob- 
jection appears  to  have  been  made  to 
the  order.  Physicians  made  the  ex- 
amination and  testified  to  result.  In 
closing  argument  on  the  trial  the  at- 
torney for  plaintiff  denounced  the  or- 
der of  court  and  the  examination  as 
outrages  upon  the  wife.  The  trial 
court  did  not  suppress  nor  control  the 
attorney,  nor  attempt  to  do  so.  The 
verdict  being  for  the  plaintiff,  and  for 
large  damages,  held,  the  remarks  of 
counsel  assented  to  by  the  court's 
silence  was  ground  for  reversal.  Gulf, 
etc..  R.  Co.  v.  Butcher,  83  Tex.  309,  18 
S.  W.  583. 

For  comment  on  failure  to  ask  for 
examination,  see  Missouri,  etc.,  R.  Co. 
v.   Rogers   (Civ.  App.),  117  S.  W.  039. 

Comment  upon  Pleading  Not  in 
Evidence. — The  first  assignment  is  that 
the  court  erred  in  not  permitting  de- 
fendant to  read,  and  comment  to  the 
jury  upon,  an  alleged  admission  in  the 
original  petition  of  the  execution  and 
delivery  of  the  deed.  The  bill  of  ex* 
ceptions  shows  that  the  objection  was 
that  the  original  petition  was  not  in 
evidence,  but  only  the  file  mark 
thereof.  Of  course,  if  the  abandoned 
pleading  had  not  been  made  evidence, 
it  could  not  be  used  in  argument. 
Johnston  v.  Johnston  (Civ.  App.),  67 
S.  W.  123,  124.  And  see  Simpson  v. 
Thompson,  43  Tex.  Civ.  App.  273,  94 
S.  W.  94. 

Comment  upon  Illegal  Testimony.— 
If  testimony  is  inadmissible  and  is 
ruled  out,  any  argument  of  counsel 
based  upon  this  illegal  testimony  is 
improper.  Houston,  etc.,  R.  Co. 
v.  Patterson  (Civ.  App.),  57  S.  W.  675; 
Rotan  v.  Maedgen,  24  Tex.  Civ.  App. 
558,  59   S.  W.  585. 

Discussing  Character  Not  in  Issue. 
— Argument  impeaching  or  eulogizing 
the  character  of  parties  in  a  case, 
where  character  cannot  be  an  issue,  is 
improper.       Hence,     it    was    improper 
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for  counsel  representing  indemnitors, 
made  parties  by  defendant  in  a  dam- 
age suit  against  a  railway  company,  to 
comment  unfavorably  on  the  lack  of 
public  spirit  of  plaintiffs  in  seeking 
damages,  as  contrasted  with  conduct 
of  indemnitors.  Hanna  v.  Gulf,  etc., 
R.  Co.,  27  Tex.  Civ.  App.  492,  65  S.  W. 
493;  Heidenheimer  v.  Thomas,  63 
Tex.   287. 

Mental  Anguish. — Since  mental  an- 
guish not  connected  with  a  bodily  in- 
jury is  not  a  proper  element  of  dam- 
age, it  is  improper  for  counsel  to  urge 
purely  mental  anguish  as  an  element 
for  the  consideration  of  the  jury  in 
assessing  damages.  Storrie  v.  Marshall 
(Civ.  App.),  27  S.  W.  224;  Gulf,  etc., 
R.  Co.  v.  Dickens  (Civ.  App.),  118  S. 
W.  612.  See,  generally,  the  title 
DAMAGES. 

Relative  Wealth  of  Parties.— It  is 
error  in  the  court  to  allow  counsel  to 
discuss  before  the  jury  the  irrelevant 
question  of  the  wealth  of  a  party,  and 
to  insist  that  the  wealthier  the  parties 
the  greater  should  be  the  amount  of 
damages  assessed  against  them;  and 
this  error  is  not  cured  by  the  failure  of 
opposing  counsel  to  interpose  objec- 
tion at  the  time.  Willis  &  Bro.  v.  Mc- 
Neill, 57  Tex.  465;  Southwestern  Tel, 
etc.,  Co.  7-.  Taylor  (Civ.  App.),  118  S. 
W.  is*;  Houston,  etc.,  R.  Co.  v.  Mc- 
Carty.  40  Tex.  Civ.  App.  364,  89  S.  W. 
S0:>:  Dallas  -etc..  St.  R.  Co.  r.  Black, 
40  Tex.  Civ.  App.  415,  89  S.  W.  1087; 
Texas,  etc.,  R.  Co.  z\  Beezley,  40  Tex. 
Civ.  App.  10S,  101  S.  W.  1051;  Dilling- 
ham i\  Scales,  78  Tex.  205,  207,  14  S. 
\Y.  5--.fi:  O.  C  &  S.  F.  R.  Co.  v.  Wal- 
len,  05  Tex.  50S;  Sntor  v.  Wood,  76 
Tex.  403,  13  S.  \V.  321;  Duerler  Mfg. 
Co.  r.  Kichhorn.  44  Tex.  Civ.  App.  03*. 
99  S.  W.  715,  affirmed  in  102  Tex.  581, 
no  op.;  Galveston,  etc.,  R.  Co.  v.  Sileg- 
man    (Civ.  App.),  23  S.  W.  298. 

Appeal  to  Public  Interest  of  Jury. 
— Where  plaintiff  sues  for  personal 
injuries  sustained  on  a  street  crossing 
by  being  run  over  by  backing  cars  and 
his  attorney  in  argument  said  in  sub- 


stance "that  the  public  is  interested  in 
such  matters  and  that  if  the  plaintiff 
recovered  only  practical  damages, 
then  the  public  suffers,  and  that  it  ap» 
peared  that  the  railroad  company 
would  rather  let  the  present  state  of 
affairs  continue  and  fight  the  personal 
injury  cases  than  maintain  a  watchman 
on  the  street,"  there  being  no  evidence 
that  others  besides  the  plaintiff  had 
been  injured  at  the  crossing,  the  argu- 
ment that  the  public  is  interested  in 
the  matter  being  tried  was  not  war- 
ranted by  the  evidence,  but  was  an 
unauthorized  appeal  to  the  self-in- 
terest of  the  jury  and  to  their  duty  as 
good  citizens  to  safeguard  and  pro- 
tect the  interest  of  the  public  by  ren- 
dering a  verdict  in  a  large  amount  in 
favor  of  the  plaintiff.  St.  Louis,  etc., 
R.  Co.  v.  Boyd,  40  Tex.  Civ.  App.  93, 
88  S.  W.  509,  affirmed  in  101  Tex.  655, 
ho  op. 

Large  Verdict  as  Vindication  of 
Plaintiff. — It  appears  that  the  counsel 
for  appellee  stated  in  his  remarks  to 
the  jury,  "that  plaintiff  wanted  a  largt 
verdict,  not  because  he  thought  h* 
could  get  it,  as  defendants  were  in- 
solvent, but  because  he  wanted  it  to 
stand  on  the  record  of  the  court  as  a 
vindication.  That  plaintiff  had  always 
wanted  a  trial — that  for  four  years  he 
had  been  trying  to  get  one— but  was 
always  delayed  by  the  machinations  of 
defendants."  Remarks  held  improper, 
on  the  ground  that  there  was  no  evi- 
dence authorizing  them.  Xunnally  v. 
Taliaferro,  82  Tex.  2SC>,  2S9,  18  S.  W. 
149. 

Justifying  Large  Damages  Because 
of  Defendant's  Insurance.  —  Where 
there  were  persistent  efforts  on  the 
part  of  appellee's  counsel  during  the 
trial,  from  the  beginning  to  the  close 
of  his  argument,  to  get  before  the  jury 
the  fact  that  appellant  was  insured  by 
some  insurance  company  against  loss 
by  reason  of  appellee's  injuries,  and  to 
create  the  impression  upon  the  jury 
that  by  reason  of  such  insurance  the 
damages  sued  for,  if  recovered,  would 
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fall  upon  the  insurance  company,  and 
not  upon  the  appellant,  this  conduct 
on  the  part  of  plaintiffs  counsel  was 
prejudicial  to  the  defendant,  and  con- 
stitutes error,  which  requires  a  re- 
versal of  the  judgment.  Lone  Star 
Brewing  Co.  v.  Voith  (Civ.  App.),  84 
S.  W.  1100;  Ham  Bros.  Co.  v.  Brady 
(Civ.  App.),  86  S.  W.  615  (see  101  Tex. 
640,  no  op.). 

Argument  That  Appellate  Court 
Will  Cut  Down  Excessive  Verdict. — 
It  is  highly  improper  for  counsel  to 
insist  to  the  jury  that  they  should 
render  a  large  verdict,  arguing  that  if 
the  verdict  is  excessive  the  appellate 
court  may  cut  it  down  by  requiring  a 
remittur,  but  that  if  it  is  too  small,  the 
appellate  court  could  not  raise  it.  The 
power  to  require  a  remittur  can  only  be 
exercised,  in  the  absence  of  statute 
conferring  the  power,  where  the  judg- 
ment would  have  been  reversed  and 
remanded  as  excessive,  and  hence  is 
not  to  be  considered  in  the  trial  court 
for  any  purpose.  Missouri,  etc.,  R. 
Co.  v.  Nesbit,  40  Tex.  Civ.  App.  209. 
88  S.  W.   891. 

Argument  for  Future  Damages  for 
Prospective  Injury. — In  an  action  for 
damages  for  a  broken  leg,  where  there 
was  no  evidence  that  the  limb  was  any 
shorter,  it  is  improper  for  plaintiffs 
counsel  to  argue  to  the  jury:  "You 
determine,  if  the  leg  is  a  fraction  of 
an  inch  shorter  than  the  other,  how 
much  shorter  it  will  be  in  seventeen 
;«ears  from  now  when  she  is  a  young 
lady,  and  compensate  her  for  that 
permanent  injury."  There  is  no  stand- 
ard except-  the  discretion  of  the  jury 
by  which  such  damages  can  be  meas- 
ured and  counsel  have  no  right  to  in- 
ject into  the  jury's  consideration  such 
matters  outside  the  evidence.  Galves- 
ton Elec.  Co.  v.  Dickey  (Civ.  App.), 
120  S.   W.   1134. 

Unfavorable  Comment  upon  the  Ex- 
ercise of  a  Legal  Right. — Where  the 
defendant  exercised  statutory  right  to 
exclude  the  plaintiff  from  testifying  to 
a  contract   she  alleged,  the  plaintiff  had 


no  right  to  comment  unfavorably  upon 
defendant's  action  by  saying  that  the 
defendant  had  taken  advantage  of  a 
technicality  of  law  in  not  permitting 
plaintiff  to  testify  about  a  contract 
made  with  her  mother.  Carvajal  v. 
Casanova  (Civ.  App.),  62  S.  W.  429. 

And  it  was  improper  for  counsel  for 
plaintiffs  to  refer,  in  a  disparaging  way, 
to  the  fact  that  defendant  had  made 
use  of  his  unquestioned  right  to  object 
to  certain  testimony.  It  should  not 
have  been  allowed  by  the  trial  court. 
Ivy  v.  Ivy  (Civ.  App.),  112  S.  W.  110; 
Rotan  v.  Maedgen,  24  Tex.  Civ.  App. 
558,  59   S.  W.   585. 

When»  the  plaintiff  in  order  to  avoid 
a  continuance  admitted  what  the  de- 
fendant said  his  absent  material  wit- 
nesses would  prove,  and  then  when 
two  of  these  witnesses  appeared,  the 
court  and  the  defendant  refused  to  ex- 
amine them  because  the  plaintiff  had 
already  admitted  the  truth  of  these 
statements,  it  is  not  a  legitimate  sub- 
ject of  comment  for  the  plaintiffs 
counsel.  He  has  no  right  to  comment 
upon  nor  criticise  the  failure  of  the  de- 
fendant to  call  those  witnesses  for  the 
defendant  had  a  legal  right  to  refuse  to 
call  them.  Missouri,  etc.,  R.  Co.  v. 
Hendricks,  49  Tex.  Civ.  App.  314,  108 
S.  W.  745.  affirmed,  no  op.;  St.  Louis, 
etc.,  R.  Co.  v.  Garber  (Civ.  App.),  108 
S.   W.  742. 

Tt  is  the  ricdit  of  every  litigant,  while 
acting  in  good  faith,  to  object  to  any 
argument  made  to  a  jury  on  behalf  of 
his  adversary  which  he  regards  as  im- 
proper, and  it  is  not  proper  for  oppos- 
ing counsel  to  ask  the  jury,  either  di- 
rectly or  by  implication,  to  consider 
such  an  objection  as  evidence  against 
the  party  making  it,  on  the  merits  of 
the  rase.  Western  Union  Tel.  Co.  v. 
Wingate,  6  Tex.  Civ.  App.  394,  25  S. 
W.  439. 

The  court  having  properly  refused 
to  require  defendant  to  produce  the 
books  of  his  firm,  it  was  not  error  to 
restrain  counsel  for  intervenors  from 
commenting  upon  the  failure  to  intro- 
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duce  them  in  evidence  in  his  argument 
to  the  jury.  Martin  Brown  Co.  v. 
Perrill,  77  Tex.  199,  203,  13  S.  W.  975. 

Counsel  Rendering  Unsworn  Testi- 
mony.— Where  plaintiff's  counsel  in 
reply  to  some  strictures  upon  the 
plaintiffs  wife  indulged  in  an  extended 
eulogy  of  her,  saying  that  she  was  his 
neighbor  and  that  he  knew  her  testi- 
mony was  true  and  that  she  was  in- 
capable of  shamming  lameness  and 
swearing  falsely,  held,  that  this  was 
not  argument,  but  testimony  unsworn, 
and  inadmissible  if  offered  in  the  due 
course  of  the  trial.  It  was  in  its  very 
nature  prejudicial,  since  it  served,  in 
a  way  not  allowable  under  the  rules 
of  evidence,  and  certainly  not  in  argu- 
ment, to  bolster  up  the  character  of 
plaintiff's  wife  as  a  witness  and  to 
support  her  testimony.  Texas,  etc.,  R. 
Co.  v.-  Harrington,  44  Tex.  Civ.  App. 
386,  98  S.  W.  653.  See,  Chicago,  etc., 
R.  Co.  v.  Jones  (Civ.  App.),  81  S.  W. 
60;  St.  Louis,  etc.,  R.  Co.  v.  Dickens 
(Civ.  App.),  56  S.  W.  124. 

Where  plaintiff's  attorney  said-. 
"Gentlemen  of  the  jury:  They  tell 
you  the  evidence  is  insufficient  in  this 
cause.  I  want  to  tell  you  that  the 
books  are  full  of  cases  no  better  than 
this  where  juries  have  found  large 
verdicts  in  favor  of  the  plaintiff,  and 
the  appellate  courts  have  sustained 
them."  Held,  that  it  was  highly  im- 
proper for  counsel,  especially  in  the 
closing  argument,  to  thus  make  a  wit- 
ness of  himself.  Ft.  Worth,  etc.,  R. 
Co.  v.  Wooldridge  (Tex.  Civ.  App.), 
105  S.  W.  845.  And  see  Fordyce  v. 
Withers,  1  Tex.  Civ.  App.  540,  20  S. 
W.  766. 

And  where  the  defense  of  an  insur- 
ance company  to  an  action  on  a  fire 
policy  was  that  the  plaintiff  had  un- 
lawfully burned  his  property,  it  was 
improper  for  plaintiff's  counsel  to  state 
to  the  jury  that  on  the  trial  of  plain- 
tiff for  arson  he  had  been  acquitted, 
when  there  is  no  evidence  in  the  rec- 
ord that  he  was  acquitted.  Such  a 
statement  from  a  reliable  attorney  was 


clearly  calculated  to  turn  the  scale  in 
the  plaintiff's  favor  and  was  improper 
because  it  was  in  effect  unsworn  testi- 
mony. Phoenix  Assur.  Co.  v.  Stenson 
(Civ.  App.),  63  S.  W.  542. 

In  the  progress  of  a  trial  involving 
title  to  land,  while  one  of  counsel  for 
defendants  was  addressing  the  jury, 
plaintiff's  counsel  spoke  thus  to  him  in 
the  hearing  of  the  jury:  "Do  you 
know  that  I  examined  this  title  in 
1873  and  that  Lemuel  Gooding  said  to 
me  that  he  would  make  affidavit  that 
he  explained  the  contents  of  the  deed 
to  Cyrena  Rowland?"  Such  statement 
was  improper.  Leach  v.  Dodson,  64 
Tex.  185. 

Allusion  of  Counsel  to  His  Pecuni- 
ary Interest. — An  allusion  of  counsel 
to  his  pecuniary  interest  in  the  result 
of  a  case,  although  slight,  and  not  em- 
phasized as  a  consideration  for  the 
jury,  is  improper.  Missouri  Pac.  R. 
Co.  v.  White,  80  Tex.  202,  15  S.  W. 
808. 

Comment  on  Value  of  Property. — 
Where  an  execution  purchaser  of  a 
half  interest  of  property  is  seeking  a 
partition,  it  is  irrelevant  that  there  is  a 
disparity  between  his  bid  and  the 
value  of  the  property.  Hence  it  is  im- 
proper for  counsel  of  the  debtor  to 
argue  to  the  jury  that  the  creditor  is 
trying  to  steal  debtor's  property  by 
bidding  $25  for  $750  worth  of  prop- 
erty. Hunstock  v.  Roberts  (Civ.  App.), 
65  S.  W.  675. 

Inference  against  One  Defendant 
for  Action  of  Codefendant. — In  an 
action  against  a  railroad  company  and 
a  commission  company,  where  there  is 
nothing  in  the  record  to  indicate  that 
the  railway  company  was  in  anywise 
responsible  for  the  action  of  the  com- 
mission company  in  filing  its  plea  of 
privilege,  or  for  the  action  of  the 
court  in  sustaining  that  plea,  the  plain- 
tiff's attorney  should  not  have  been 
permitted  to  refer  to  those  matters 
before  the  jury,  and  attempt  to  make 
a  point  against  the  railway  company 
on  account  thereof.     Missouri,  etc.,  R. 
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Co.  v.  Moore,  47  Tex.  Civ.  App.  531, 
105  S.  W.  532,  533.  And  see  Console 
dated"  Kansas  City,  etc.,  Ref.  Co.  v. 
Binkley,  45  Tex.  Civ.  App.  100,  99  S. 
W.  181,  affirmed  in  102  Tex.  581, 
no  op. 

D.  ARGUMENT  IN  CONFLICT 
WITH  ADMISSIONS. 

Where,  in  an  action  against  a  rail- 
road company,  plaintiffs  counsel,  in 
order  to  prevent  a  continuance,  ad- 
mitted that  the  engine  was  at  no  time 
moving  faster  than  three  or  four  miles 
an  hour,  it  was  improper  for  him  in 
his  closing  argument  to  argue  to  the 
jury  that  the  engine  was  traveling  at 
a  reckless  rate  of  speed.  Such  argu- 
ment should  have  been  promptly 
checked  by  the  court  and  the  jury  in- 
structed to  disregard  it.  St.  Louis, 
etc.,  R.  Co.  v.  Hall  (Civ.  App.),  92  S. 
W.  1079;  St.  Louis,  etc.,  R.  Co.  v. 
Garber  (Civ.  App.),  108  S.  W.  742,  744. 

E.  READING  AUTHORITIES  TO 
COURT  IN  HEARING  OF 
JURY. 

1.    General  Rule. 

Reading  authorities  to  the  court  in 
the  hearing  of  the  jury  is  a  matter  of 
practice  largely  confided  to  the  discre- 
tion of  the  trial  court,  and  unless  an 
abuse  of  such  discretion  is  shown  it 
will  not  be  revised.  Western  Union 
Tel.  Co.  v.  Wingate,  6  Tex.  Civ.  App. 
394,  25  S.  W.  439;  Gulf,  etc.,  R.  Co.  v. 
Bell,  24  Tex.  Civ.  App.  579,  58  S.  W. 
614,  affirmed  in  94  Tex.  700,  no  op.; 
St.  Louis,  etc.,  R.  Co.  v.-  Ross  (Civ. 
App.),  119  S.  W.  725;  Missouri  Pac.  R. 
Co.  v.  Lamothe,  76  Tex.  219,  222,  13  S. 
W.  194;  Galveston,  etc.,  R.  Co.  v. 
Wesch,  85  Tex.  593,  22  S.  W.  957,  re- 
versing 21  S.  W.  62,  313,  1014;  Britton 
v.  Thrash,  1  App.  Civ.  Cases,  §  1237; 
Texas,  etc.,  R.  Co.  v.  Garcia.  62  Tex. 
285;  Texas,  etc.,  R.  Co.  v.  Wills,  2  App. 
Civ.  Cases,  §  796;  Missouri,  etc.,  R.  Co. 
v.  Moody,  35  Tex.  Civ.  App.  46,  79  S. 
W.  856,  affirmed  in  98  Tex.  626,  no  op.; 
Missouri,    etc.,    R.    Co.    v.    Smith    (Civ. 


App.),  101  S.  W.  453;  Wade  v.  DeWitt,. 
20  Tex.  398;  Chicago,  etc.,  R.  Co.  v. 
Barnes  (Civ.  App.),  Ill  S.  W.  447;  Mis- 
souri, etc.,  R.  Co.  v.  Dunbar,  49  Tex.  Civ. 
App.  12,  108  S.  W.  500;  Blum  v.  Jones 
(Civ.  App.),  23  S.  W.  844,  reversed  on 
another  point  in  86  Tex.  492;  Missouri, 
etc.,  R.  Co.  v.  Malone  (Civ.  App.),  110 
S.  W.  958. 

The  rule  of  practice  is  well  estab- 
lished which  allows  attorneys  to  read 
the  law  authorities  to  the  court,  in  the 
presence  of  the  jury,  during  the  prog- 
ress of  a  trial.  The  court  in  its  dis- 
cretion may  forbid  any  abuse  of  this 
privilege;  the  jury  is  to  receive  the 
law  from  the  court,  and  upon  plain 
principles  of  law,  the  court  would  have 
a  right  to  forbid  tedious  and  unneces- 
sary reading  or  discussion.  The  au- 
thorities in  this  case  which  the  plain- 
tiff proposes  to  read  may  have  been 
so  well  understood  by  the  court  that 
it  was  deemed  unnecessary  that  they 
should  be  read  and  discussed,  to  the 
hinderance  of  the  trial,  for  the  enlight- 
enment of  the  court.  In  matters  of 
this  kind,  no  positive  inflexible  rule  can 
well  be  laid  down.  The  court  should 
be  allowed,  however,  to  protect  the  in- 
terest of  litigants  and  the  public 
against  any  unnecessary  consumption 
of  time  in  the  discussion  of  law  au- 
thorities in  the  presence  of  juries,  and 
in  the  progress  of  jury  trials.  The 
court  should  understand  the  law  well 
enough  to  give  it  to  the  jury,  unas- 
sisted by  counsel;  yet,  a  courtesy  due 
from  the  bench  to  the  bar  at  all  times, 
and  the  frequent  necessity  of  the 
court  availing  itself  of  every  source  of 
information,  should  regulate  this  mat- 
ter. Mayfield  v.  Cotton,  37  Tex.  229, 
232. 

And  where  authorities  are  cited  it  is 
better,  in  order  to  avoid  mistake,  that 
they  should  be  produced  in  court  to 
speak  for  themselves,  than  the  doc- 
trine inculcated  by  them  should  be 
taken  from  the  mouth  of  counsel. 
Wade  v.  DeWitt,  20  Tex.  398,  402. 
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2.  Limitations  on  General  Rule. 

But  when  the  matter  which  counsel 
proposes  to  read  is  calculated  to  have 
the  effect  of  evidence,  the  rule  does 
not  apply,  and  the  reading  should  not 
be  permitted.  Galveston,  etc.,  R.  Co. 
v.  Wesch,  85  Tex.  593,  22  S.  W.  957,  re- 
versing 21  S.  W.  62,  313,  1014;  Blum  v. 
Jones,  86  Tex.  492,  25  S.  W.  694,  re- 
versing 23  S.  W.  844;  Houston,  etc.,  R. 
Co.  v.  Gee,  27  Tex.  Civ.  App.  414,  66  S. 
W.  78;  Gulf,  etc.,  R.  Co.  v.  Southwich 
(Civ.  App.),  30  S.  W.  592. 

And  the  practice  is  one  which  the 
appellate  court  has  no  disposition  to 
encourage.  Galveston,  etc.,  R.  Co.  v. 
Wesch,  85  Tex.  593,  22  S.  W.  957,  re- 
versing 21  S.  W.  62,  313,  1014;  Knapp 
&  Co.  v.  Campbell,  14  Tex.  Civ.  App. 
199,  36  S.  W.  765;  and  the  courts  of 
Texas  have  condemned  the  practice  in 
several  cases.  Knapp  &  Co.  v.  Camp- 
bell, 14  Tex.  Civ.  App.  199,  36  S.  W. 
765;  Belo  &  Co.  v.  Fuller,  84  Tex. 
450,   19  S.  W.   616. 

An  assignment  of  error,  which  com- 
plains of  the  action  of  the  trial  court 
in  permitting  the  plaintiffs'  counsel  to 
discuss  before  the  jury  the  opinion  of 
the  supreme  court  rendered  on  the 
former  appeal,  and  to  urge  before  the 
jury  a  construction  of  that  opinion  not 
justified  by  its  terms,  is  sustained. 
Somes  v.  Ainsworth,  33  Tex.  Civ.  App. 
7,   75   S.   W.  839. 

3.  Illustrative  Cases. 

Comparison  of  Facts. — In  an  action 
by  an  employee  against  a  railroad 
company  for  personal  injuries  inflicted 
upon  plaintiff  by  a  train  being  backed 
upon  a  car  standing  on  the  side  track 
where  plaintiff  was  at  work,  the  court 
permitted  his  counsel  to  read  in  the 
hearing  of  the  jury  three  cases  in 
which  the  facts  were  very  similar  to 
the  case  at  bar  and  to  call  the  atten- 
tion of  the  jury  to  facts  of  the  cases 
read  from  and  to  make  a  comparison 
of  the  facts  of  those  cases  with  those 
of  the  case  on  trial  and  to  comment 
upon  them  by  saying:  "In  those  cases 
the    injured    party    did    not    stop    work 


but  in  this  case  Mr.  Holmes  did  stop 
work  and  our  supreme  court  held  they 
were  entitled  to  recover  damages."  In 
view  of  the  fact  that  the  issue  of  con- 
tributory negligence  was  sharply  con- 
tested, this  comment  was  highly  im- 
proper and  furnishes  ground  for  re- 
versible error.  St.  Louis,  etc.,  R.  Co. 
v.  Holmes  (Civ.  App.),  49  S.  W.  658. 
See  Western  Union  Tel.  Co.  v.  Teague, 
8  Tex.  Civ.   App.  444,  27  S.  W.  958. 

Swelling  Damages. — In  an  action 
against  a  railroad  company  for  per- 
sonal injuries  the  plaintiffs  counsel 
was  permitted  to  read  to  the  jury  as 
part  of  his  argument  the  opinions  of 
the  supreme  court  in  two  cases,  show- 
ing  that  parties  in  the  court  below 
had  recovered  $10,000  for  personal  in- 
juries  inflicted  by  railways  and  that 
the  supreme  court  had  affirmed  the 
cases.  Held,  the  action  of  the  su- 
preme court  in  affirming  a  judgment  in 
some  case  of  a  like  character  was  a 
matter  as  wholly  foreign  to  that  dis- 
cussion as  any  other  fact  not  in  evi- 
dence, which  may  have  been  dragged 
into  the  debate.  It  did  not  relieve  the 
proceeding  of  its  objectionable  tend- 
ency to  say  the  opinions  were  read 
as  part  of  the  argument.  It  was  the 
duty  of  the  jury  to  assess  the  dam- 
•lges  of  the  plaintiff  from  the  evidence 
before  them;  and  they  should  not  be 
influenced  by  the  action  of  other 
juries  in  giving  large  verdicts  in  other 
La^c%  or  by  the  action  of  the  appellate 
court  in  sustaining  such  verdicts.  The 
object  of  reading  the  opinions  to  the 
jury  was  doubtless  to  swell  the  dam- 
riLies,  and  it  was  well  calculated  to  have 
that  effect.  The  court  erred  in  its  ac- 
tion, and  this  error  is  sufficient  to 
cause  a  reversal  of  the  judgment. 
Galveston,  etc.,  R.  Co.  v.  Wesch,  85 
Tex.  59.1,  Tl  S.  W.  957,  reversing  21  S. 
\V.  62,  313,  1014;  Galveston,  etc.,  R. 
Co.  v.  La  Prelle,  22  Tex.  Civ.  App. 
593,  55  S.  W.  125;  Dillingham  v.  Wood, 
8  Tex.   Civ.  App.  71,  27   S.  W.   1074. 

Comments  by  Higher  Courts  an  Evi- 
dence.— The    court    committed    error  in 
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permitting  counsel  for  appellees,  in  his 
argument  to  the  jury,  to  quote  the 
facts  in  the  case  of  Freeman  v.  Ma- 
honey  (reported  in  57  Tex.  621),  to 
comment  thereon,  and  to  quote  from 
the  opinion  of  Judge  Stayton  the  part 
with  reference  to  the  "ripping  up  of 
old  land  titles."  The  language  was 
not  for  the  jury's  ears.  The  trial  court 
is  forbidden  to  comment  to  the  jury 
on  the  facts  of  the  case  upon  the  trial. 
For  a  much  stronger  reason  the  com- 
ments of  the  higher  courts  on  a  similar 
state  of  facts  should  be  kept  from 
them.  Belo  &  Co.  v.  Fuller,  84  Tex. 
450,  19  S.  W.  616,  31  Am.  St.  Rep.  75; 
Matthews  v.  Thatcher,  33  Tex.  Civ. 
App.  133,  76  S.  W.  61,  66;  Lewter  v. 
Lindley  (Civ.  App.),  89  S.  W.  784; 
Houston,  etc.,  R.  Co.  v.  Gee,  27  Tex. 
Civ.  App.  414,  66  S.  W.  78. 

F.    READING  STATUTE  TO  JURY. 

See,  generally,  the  title  STATUTES. 

In  a  suit  to  cancel  purchase  note  on 
the  ground  that  there  was  Johnson 
grass  on  the  land  contrary  to  repre- 
sentation, at  the  trial  the  court  below 
permitted  counsel  for  appellee  to  read 
to  the  court,  in  the  hearing  of  the 
jury,  chapter  101,  acts  of  the  24th 
Legislature,  making  it  a  penal  offense 
for  any  one  to  knowingly  sell  or  give 
away  hay,  straw,  oats,  or  grain  con- 
taining seeds  or  roots  of  Johnson 
grass.  In  effect,  it  is  shown  that  the 
land  in  question  was  purchased  by  ap- 
pellee to  be  used  as  a  .  farm,  upon 
which,  it  may  be  assumed,  he  would 
produce  for  sale  in  the  market  the  or- 
dinary products  of  the  county,  which 
include  those  that  the  statute  in  ques- 
tion says  cannot  be  mixed  with  the 
seeds  or  roots  of  Johnson  grass.  Now, 
if  this  character  of  grass  was  on  the 
land,  the  appellee,  in  producing  and 
marketing  these  products,  ran  the  risk 
of  having  mixed  therewith  the  seeds 
or  roots  of  the  Johnson  grass,  and,  as 
this  was  denounced  as  a  crime,  it  was 
clearly  calculated  to  restrict  the  use  to 
which   the    land   could   be   put;   and,   if 


such  was  the  case,  it  was  proper  for 
the  jury  to  be  so  informed,  in  order 
that  they  might  consider  this  statute, 
as  having  some  bearing  on  the  value 
of  the  land.  There  was  no  error  in 
permitting  this  statute  to  be  read. 
Clary  v.  Myers  (Civ.  App.).  40  S.  W. 
633,  634.  And  see  Texas,  etc.,  R.  Co. 
v.  Parsons  (Civ.  App.),  109  S.  W.  240, 
for  discussion  of  statute  in  argument. 

G.   ARGUMENT   CIRCUMSCRIBED 
BY  THE  PLEADINGS. 

1.   In  General. 

Counsel  should  be  confined  by  the 
court  to  the  discussion  of  those  issues 
made  by  the  pleadings,  in  regard  to 
which  some  evidence  has  been  intro- 
duced. Taylor  v.  McXutt,  58  Tex.  71; 
Gulf,  etc.,  R.  Co.  v.  McClerran  (Civ. 
App.),  91  S.  W.  653;  Chicago,  etc.,  R. 
Co.  v.  Langston,  19  Tex.  Civ.  App.  568, 
47  S.  W.  1027,  48  S.  W.  610,  affirmed  in 
92  Tex.  709. 

And  when  evidence  by  deposition 
has  been  admitted  ostensibly  for  one 
purpose  only,  and  by  the  charge  of  the 
court  limited  to  such  purpose,  it  is 
enror  to  permit  counsel  for  the  party 
offering  it,  in  his  argument  to  the  jury, 
over  objection  of  the  other  party 
(plaintiff),  to  read  parts  of  it  and 
comment  at  length  thereon  as  against 
evidence  offered  by  plaintiff  to  support 
another  and  different  issue.  Cook  v. 
Carroll  Land,  etc.,  Co.,  6  Tex.  Civ. 
App.  326,  25  S.  W.  1034. 

Z.  Specific  Instance. 

Plea  of  General   Denial  in  Slander. 

— Where  the  defendant's  only  plea  in 
an  action  of  slander  was  one  of  gen 
eral  denial,  he  could  not  put  in  issue 
the  truth  or  falsity  of  the  alleged  de- 
famatory words  charged  to  have  been 
uttered  by  him  and  his  plea  admitted 
the  charge  to  be  false  and  slanderous. 
It  was  therefore  improper  for  his 
counsel  to  argue  that  it  is  plainly  to 
be  seen  from  the  evidence  that  the 
charge  is  true.  Clark  v.  Bohms  (Civ. 
App.),  37   S.  W.  347. 
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H.     PERTINENT     AND     LEGITI- 
MATE ARGUMENT. 

1.   In  General. 

Counsel  have  the  right,  in  the  argu- 
ment of  the  case  to  the  jury,  to  draw 
from  the  facts  in  evidence  every  legiti- 
mate inference  deducible  therefrom. 
Southern  Cotton  Oil  Co.  v.  Wallace, 
23  Tex.  Civ.  App.  12,  54  S.  W.  638;  St. 
Louis,  etc.,  R.  Co.  v.  Wilcox  (Civ. 
App.),  121  S.  W.  588;  Texas,  etc.,  R. 
Co.  v.  Conway,  44  Tex.  Civ.  App.  68, 
S8  S.  W.  1070,  affirmed  in  102  Tex. 
594,  no  op.;  Texas,  etc.,  R.  Co.  v.  Par- 
sons, 109  S.  W.  240;  Moore  v.  Rog- 
ers, 84  Tex.  1,  19  S.  W.  283;  Interna- 
tional, etc.,  R.  Co.  v.  Brice  (Civ. 
App.),  126  S.  W.  613. 

And  counsel  may  properly  argue  any 
hypothesis  supported  by  the  evidence, 
though  there  is  evidence  to  the  con- 
trary. Gulf,  etc.,  R.  Co.  v.  Brown,  16 
Tex.  Civ.  App.  93,  40  S.  W.  608  (see 
S3  Tex.  684,  no  op.);  Texas,  etc.,  R. 
Co.  v.  Conway,  44  Tex.  Civ.  App.  68, 
98  S.  W.  1070,  affirmed  in  102  Tex.  594, 
no  op. 

Reasonable  Deductions  from  the 
Evidence. — In  an  action  to  recover 
money  alleged  to  have  been  invested 
by  plaintiff  at  the  request  and  for  ac- 
count of  the  defendant  in  the  stock  of 
a  corporation,  of  which  the  latter  was 
a  director,  and  the  object  of  which  was 
to  attract  visitors  to  a  certain  city, 
remains  made  by  counsel  in  argument, 
to  the  effect  that  the  stock  was  worth- 
less, and  the  only  question  was  where 
the  loss  should  fall,  whether  on  the 
defendant,  who  had  been  buying  such 
stock  for  his  own  account,  and  had 
been  on  the  inside  of  said  association, 
or  upon  the  plaintiff,  who  had  not 
sought  to  sell  even  his  own  stock,  but 
had  stood  his  loss  for  the  good  of  the 
city,  cannot  be  deemed  prejudicial, 
where  the  matters  commented  on  are 
deductions  which  may  reasonably  be 
drawn  from  the  evidence,  and  the  ver- 
dict, with  or  without  such  remarks,  is 
supported  by  a   preponderance  of  the 


evidence.     Moore   v.   Rogers,  -84   Tex. 

1,  19  S.  W.  283. 

2.  Specific  Instances. 
Responsibility   for   Wrongful    Death 

Inferred  from  Nonappearance  of  De- 
fendant.— Where  defendant  in  an  ac* 
tion  for  wrongful  death  fails  to  appear, 
and  his  counsel  states  that  he  killed 
plaintiff's  huband  in  self-defense,  coun- 
sel for  plaintiff  is  justified  in  inferring 
defendant's  guilt  by  remarking:  "If 
the  defendant  acted  in  self-defense, 
why  don't  he  come  into  court  and  de- 
fend this  suit?"  Paschal  v.  Owen,  77 
Tex.  583,  14  S.  W.  203. 

Comment  upon  Party's  Conduct. — 
There  was  no  abuse  of  discretion  in 
permitting  counsel  for  interveners  to 
comment  in  argument  before  the  jury 
upon  the  fact  that  one  of  the  plaintiffs, 
had  filed  a  disclaimer, — especially  in 
view  of  his  testimony,  which  tended 
so)  strongly  to  disprove  any  right 
either  in  him  or  the  other  plaintiffs  to 
the  land  in  controversy.  Nor  was 
there  any  abuse  of  discretion  in  per- 
mitting such  comment  to  be  made 
upon  the  fact  that  plaintiffs'  and  defend- 
ants' counsel  had  acted  in  harmony 
with  each  other  in  the  course  of  the 
trial,  and  had  compromised  their  dif- 
ferences. Cook  v.  Carroll  Land,  etc., 
Co.  (Civ.  App.),  39  S.  W.  1006,  1009, 
affirmed  in  93  Tex.  658,  no  op. 

In  an  action  of  trespass  to  try  title 
the  defendant's  counsel  stated  in  his 
concluding  argument  that,  if  defend- 
ant had  known  of  the  agreed  line,  he 
would  not  have  purchased  the  land. 
The  defendant  testified  that  he  did  not 
know  of  the  agreed  line  when  he  pur- 
chased the  land.  This  evidence  justi- 
fied the  counsel  in  arguing  before  the 
jury  that  if  he  had  known  of  such  line, 
he  would  not  have  purchased  the  land. 
Gray  v.  Carroll  (Civ.  App.),  105  S.  W. 
214,   217. 

If  it  is  true  a  rule  was  made  by  the 
defendant  company,  and  never  en- 
forced, and  that  the  company's  in- 
terests induced  it  to  wink  at  its  viola- 
tion, or  else  to  require  it,  it  cannot  be 
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said  that  counsel  was  indulging  in  an 
impossible  inference  when  he  said  the 
rule  was  made  for  use  in  defending 
litigation.  Texas,  etc.,  R.  Co.  v.  Con- 
way, 44  Tex.  Civ.  App.  68,  98  S.  W. 
1070,  affirmed  in  102  Tex.  594,  no  op. 

Where  the  defendant  had  taken  title 
to  land  which  he  claims  as  homestead, 
in  his  name  as  attorney  in  fact  for  an- 
other so  as  to  put  his  property  beyond 
the  reach  of  creditors,  it  is  not  rever- 
sible error  to  allow  counsel  for  plain- 
tiff to  make  a  reference  to  his  colossal 
rascality.  Hickey  v.  Behrens,  75  Tex. 
488,   12   S.  W.   679. 

Argument  against  Party  for  Failure 
to  Call  Witnesses.— Plaintiffs  counsel 
argued  that  the  defendant  having 
means  and  facilities  to  produce  certain 
witnesses,  it  would  have  been  done  but 
for  the  fact  that  their  evidence  would 
have  been  unfavorable  to  defendant. 
"Defendant's  counsel  objected  to  the 
argument,  because  the  burden  of 
proof  was  upon  plaintiff  to  produce 
evidence  of  his  cause  of  action,  and 
that  the  jury  should  not  draw  any  in- 
ference from  the  absence  of  these  wit- 
nesses that  they  would  testify  favor- 
ably for  plaintiff.''  The  court  prop- 
erly refused  to  instruct  the  jury  that 
no  inference  unfavorable  to  the  com- 
pany could  be  drawn.  Missouri  Pac. 
R.  Co.  v.  White,  80  Tex.  202,  15  S.  W. 
808;  Dittman  v.  Weiss  (Civ.  App.),  31 
S.  W.   67. 

Inference     against     Purchaser      for 

Failure  to  Call  Vendor  as  Witness 

Where  the  matter  in  controversy  was 
the  ownership  and  identity  of  a  three- 
year-old  steer,  which  the  defendant 
claimed  he  had  purchased  from  a  per- 
son who  was  proved  to  reside  in  the 
county,  the  plaintiff's  counsel,  in  his 
closing  argument  to  the  jury,  was 
commenting  on  the  fact  that  the  de- 
fendant had  failed  to  call  his  vendor 
as  a  witness,  and  arguing  that  it  was 
a  powerful  fact  against  him,  when  he 
was  interrupted  by  the  counsel  for  the 
defendant,  who  requested  the  court  to  I 
prevent  such  argument;  but  the  court' 


refused,  and  defendant  excepted.  Held, 
there  was  no  error,  as  the  unexplained 
omission  by  the  defendant,  to  call  his 
\endor  to  identify  the  steer,  was  un- 
doubtedly a  circumstance  which  ad- 
mitted of  an  inference  unfavorable  to 
him.     Gray  v.  Burk,   19  Tex.  228. 

Conduct  of  Agent  as  Evidence 
against  Principal. — Where,  immedi- 
ately after  an  accident,  the  agent  of 
the  defendant  company  tried  to  induce 
the  plaintiff  to  sign  a  statement  with 
reference  to  the  case  which  he  refused 
and  the  agent  "got  mad  and  cursed 
him  out,"  the  inference  is  legitimate 
that  the  contents  of  the  statement 
were  designed  to  assist  the  company 
in  its  defense.  The  two  points  of 
principle  contest  being  the  issues  of 
known  danger  and  the  question  of  the 
nature  of  the  plaintiff's  employment, 
counsel  might  have  fairly  argued  that 
it  contained  matters  tending  to  estab- 
lish both  issues,  in  view  of  the  attend- 
ant circumstances  disclosed  and  the 
anger  and  conduct  of  the  agent.  South* 
ern  Cotton  Oil  Co.  v.  Wallace,  23  Tex. 
Civ.   App.  12,  54  S.  W.  638. 

Unfavorable  Inference  from  Failure 
to  Produce  Documents. — In  an  action 
for  breach  of  promise  to  marry,  the 
plaintiff's  counsel,  in  open  court,  and 
in  the  presence  of  the  jury,  made  de- 
mand upon  the  defendant's  counsel  for 
the  production  of  certain  letters  and 
notes.  The  defendant's  counsel  re- 
fused to  produce  them,  claiming  that 
their  contents  were  in  no  wise  admis- 
sible for  the  plaintiff.  The  failure  to 
produce  the  letters  and  notes  was  not 
referred  to  in  the  opening  argument 
for  the  plaintiff,  but  the  -  defendant's 
counsel  were  notified,  before  the  con- 
clusion of  their  argument,  that  the 
plaintiff's  counsel  would  discuss  that 
matter  in  his  closing  argument.  This 
he  did,  and  commented  upon  the  fail- 
ure of  the  defendant  to  produce  the 
letters  and  notes,  saying,  among  other 
things,  that  the  jury  could  infer  from 
such  failure  that  they  contained  dam- 
aging    evidence     to      the      defendant. 
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Where  the  record  indicates  with  rea- 
sonable certainty  that  the  letters  and 
notes  were  in  the  possession  of  the 
defendant's  attorneys,  were  readily  ac- 
cessible, and  could  have  been  pro- 
duced in  a  few  minutes,  no  prior  notice 
to  produce  was  necessary  and  counsel 
for  plaintiff  had  the  right  to  make  to 
the  juTy  the  above  argument.  Hill  v. 
Houser   (Civ.  App.),  115  S.  W.   112. 

Counsel  Stating  Contents  of  Docu- 
ments.— There  was  no  error  in  per- 
mitting the  plaintiffs  to  state  the  sub- 
stance of  the  patent  and  the  deeds 
which  were  in  evidence  to  the  jury. 
Counsel  for  each  party  must  be  pre- 
sumed to  know  the  contents  of  each 
instrument  offered  in  evidence  by  the 
other  party,  and  he  can  promptly  cor- 
rect any  misstatement,  if  such  should 
be  made  or  attempted  by  opposing 
counsel,  of  the  substance  of  any  instru- 
ment offered  by  him  in  evidence.  Such 
practice  as  is  complained  of  by  ap- 
pellants, so  far  from  being  erroneous, 
or  in  derogation  of  any  right  of  theirs, 
is  one  which  should  be  commended. 
Gonzales  v.  Batts,  20  Tex.  Civ.  App. 
421,   50  S.  W.  403. 

Discrediting  Witness  Because  of  His 
Employment. — The  incentive  of  a  serv- 
ant to  exonerate  himself  from  blame 
goes  to  his  credit  as  a  witness;  and  to 
discredit  his  testimony,  it  is  legitimate 
to  argue  that  the  servant  charged 
with  negligence  making  his  master 
liable  would  probably  be  discharged  if 
he  admitted  it.  International,  etc.,  R. 
Co.  v.  Rhoades,  21  Tex.  Civ.  App.  459, 
52  S.  W.  979.  And  see  Galveston,  etc., 
R.  Co.  v.  Worth  (Civ.  App.),  107  S. 
W.  958;  Missouri,  etc.,  R.  Co.  v. 
Woods,  25  S.  W.  741,  742. 

Commenting  upon  Remuneration  of 
Witnesses.  —  Where  the  evidence 
shows  that  the  defendant  company 
furnished  free  transportation  to  a 
number  of  its  witnesses  and  paid  them 
for  their  time  and  expenses,  it  is  not 
error  to  permit  plaintiff's  counsel  to 
state  in  argument  that  the  fee  for  wit- 
nesses   was    prescribed    by    law    as    $1 


per  day  and  that  the  defendant's  wit- 
nesses in  accepting  more  than  that 
sum  were  paid  an  amount  not  allowed 
by  law.  Gulf,  etc.,  R.  Co.  v.  Adams 
(Civ.  App.),  121  S.  W.  876.  And  see 
Missouri,  etc.,  R.  Co.  v.  Follin,  29  Tex. 
Civ.  App.  512,  517,  68  S.  W.  810,  af- 
firmed in  97  Tex.  641,  no  op. 

Comments  upon  Witnesses  Justified 
by  Evidence. — Where  some  of  the 
witnesses  in  an  action  against  a  rail- 
road company  were  proven  to  be  par- 
ticipants in  a  strike  and  to  have  com- 
mitted violent  and  unjustifiable  as- 
saults upon  the  railroad's  employees, 
counsel  for  the  defendant  company  is 
jhstified  in  concluding  that  they  were 
willing  to  become  "cut  throats"  in 
order  to  accomplish  the  purpose  in- 
tended by  the  strike  and  hence  it  was 
not*  improper  to  refer  to  them  as 
"gentle  cut  throats."  Sterling  v.  St. 
Louis,  etc.,  R.  Co.,  38  Tex.  Civ.  App. 
451,  86  S.  W.  655,  affirmed  in  101  Tex. 
661,  no  op.  And  see  Texas,  etc.,  R. 
Co.  v.  Zink  (Civ.  App.),  92  S.  W.  812. 

Arguing  Deficiency  of  Servants 
from  Failure  to  Perform  Duty.-— 
Where  the  evidence  showed  that  the 
engineer's  signal  for  brakes  was  not  re- 
sponded to,  and  no  explanation  of  the 
failure  was  given,  it  was  not  improper 
for  the  plaintiff's  counsel  to  comment 
upon  a  supposed  absence  of  the  neces- 
sary number  of  brakemen  op  the  train. 
Gulf,  etc.,  R.  Co.  v.  Brown,  16  Tex. 
Civ.   App.  93,  40  S.  W.  608. 

Inferring  Negligence  from  Circum- 
stances.— Where  a  flagman  went  back 
the  usual  distance  to  signal  a  follow- 
ing train  to  stop,  but  in  view  of  the 
grade,  weather,  etc.,  the  distance 
proved  insufficient,  counsel  for  plain- 
tiff were  properly  permitted  to  urge 
the  failure  to  go  further  back  to  flag, 
as  showing  negligence.  Gulf,  etc.,  R. 
Co.  v.  Brown,  16  Tex.  Civ.  App.  93,  40 
S.  W.  608. 

In  an  action  against  a  railroad  com- 
pany for  personal  injuries  inflicted  by 
a  collision  at  a  crossing,  the  engineer 
does    not   swear   that   any    effort    was 
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made  to  stop  the  train,  and  the  only 
testimony  as  to  applying  the  air 
brakes  being  that  it  was  about  the 
time  of  the  collision,  the  conclusion  is 
legitimate  that  the  engineer  made  no 
effort  to  stop  the  train  when  he  saw 
plaintiff  on  the  track,  although  he  was 
150  feet  distant,  and  counsel  had  the 
right  to  argue  that  this  showed  negli- 
gence on  the  part  of  defendant's  serv- 
ants. Galveston,  etc.,  R.  Co.  v.  Duelm 
(Civ.  App.),  24  S.  W.  334,  affirmed  in 
86  Tex.   450. 

Denouncing  Collection  of  Debts  by 
"Bad  Debt  Agency."— In  a  suit  for 
libel  for  sending  out  open  letters 
through  a  "bad  debt  collecting  agency" 
of  Chicago,  remarks  of  plaintiff's  coun- 
sel that  the  jury  should  give  a  verdict 
that  would  teach  men  when  they  have 
debts  to  collect  to  go  into  the  court* 
at  home  where  there  is  an  honest 
judge  and  jury,  and  not  try  to  collect 
them  by  sending  such  scandalous  libels 
to  a  widow  woman  through  a  name- 
less agency  at  Chicago,  are  justifiable. 
Burton,  etc.,  Co.  v.  O'Neill,  6  Tex 
Civ.  App.  613,  25  S.  W.  1013. 

Ground  of  Acquittal  Inferred  from 
Testimony  Adduced. — Defendant  in- 
stituted proceedings,  in  the  United 
States  court  against  plaintiff  for  open- 
ing  his  mail,  but  plaintiff  was  ac- 
quitted. There  was  testimony  to  the 
effect  that  plaintiff  had  authority  to 
open  the  defendant's  mail.  Hence,  in 
an  action  of  malicious  prosecution  by 
the  plaintiff  it  is  proper  for  plaintiff's 
counsel  to  assent  that  "plaintiff  was  ac- 
quitted on  the  ground  that  he  had  per- 
mission to  open  the  letters,"  for  that 
is  a  legitimate  deduction  from  all  the 
testimony.  Sutor  v.  Wood,  76  Tex. 
403,  13  S.  W.  321. 

Appeal  to  Experience  of  Jury. — 
There  was  no  error  in  permitting 
counsel  for  the  appellee  to  appeal  to 
the  experience  of  the  jurors  to  verify 
his  claim  that  appellee  never  read  the 
contract.  The  court  charged  that  ap- 
pellee was  bound  by  the  terms  of  the 
contract,  and  whether  he  read  it  or 
2  Tex— 5 


not  could  make  no  difference.  Be- 
sides, this  argument  was  made  in  ap- 
pellee's  opening,    and     appellant     had 

j  full  opportunity  to  reply  to  the  same. 

I  Missouri,  etc-,  R.  Co.  v.  Avis,  41  Tex. 
Civ.  App.  72,  91  S.  W.  877,  affirmed  in 
100  Tex.   33. 

Statement  of  Facts  Well  Known  to 
Jury. — In  an  action  against  a  corpora- 
tion it  is  not  error  for  plaintiff's  coun- 
sel to  remind  the  jury  that  man  is 
God's  creation  and  a  corporation 
man's  creation,  which  is  soulless,  con- 
scienceless and  heartless,  for  this  is 
a  matter  which  every  juryman  must 
have  known.  Galveston,  etc.,  R.  Co. 
v.  Smith  •  (Civ.  App.),  93  S.  W.  184, 
affirmed  in  100  Tex.  267. 

Statement  That  Suit  Brought  for 
County. — It  is  not  error  to  permit  the 
county  attorney  to  state  in  the  county 
court  that  the  suits  had  been  brought 
for  the  use  and  benefit  of  the  county. 
Johnson  v.  Johnson  (Civ.  App.),  33  S. 
W.  682. 

I.  EFFECT  OF  IMPROPER  ARGU- 
MENT. 

Improper  language  used  by  counsel 
on  the  trial  is  no  ground  for  reversal, 
unless  there  is  reason  to  believe  that 
it  influenced  the  jury.  Barber  v. 
Hutchins,  66  Tex.  319,  1  S.  W.  275; 
Missouri,  etc.,  R.  Co.  v.  Avis,  41  Tex. 
Civ.  App.  72,  91  S.  W.  877,  affirmed  in 
100  Tex.  33;  Murry  v.  Blancliard,  2 
App.  Civ.  Cases,  §  479;  Missouri,  etc, 
R.  Co.  v.  Hannig  (Civ.  App.),  41  S.  W. 
196,  reversed  in  91  Tex.  347;  Galves* 
ton,  etc.,  R.  Co.  v.  Johnson  (Sup.),  19 
S.  W.  867;  Pitts  v.  Wood  (Civ.  App.), 
125  S.  W.  954;  Galveston,  etc.,  R.  Co. 
v.  Silegman  (Civ.  App.),  23  S.  W.  298; 
Crawford  v.  Johnson  (Civ.  App.),  107 
S.  W.  553.  See  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  885. 

IV.  Effect  of  Improper  Argument 
Cured. 

A.  BY    REMITTITUR    OF   APPEL- 
LATE COURT. 

Where  language  used  by  counsel  is 
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objectionable  in  that  its  tendency  was 
to  induce  the  jury  to  find  a  larger 
verdict  than  the  law  and  evidence  en- 
titled  plaintiff  to,  but  did  not  tend  to 
influence  the  jury  in  their  finding 
upon  any  issue  involving  plaintiff's 
right  of  recovery,  the  error  of  the  ex- 
cessive verdict,  induced  by  improper 
argument,  can  be  cured  by  remittur. 
Producers'  Oil  Co.  v.  Barnes  (Civ. 
App.),  120  S.  W.  1023;  De  la  Vergne, 
etc.,  Mach.  Co.  v.  Stahl,  24  Tex.  Civ. 
App.  471,  60  S.  W.  319,  affirmed  in  94 
Tex.  704,  no  op. 

B.  BY  PROVOCATION  FROM  OP- 
POSITE  SIDE. 

If  counsel  for  one  party  pursues  a 
line  of  argument  not  called  for  by  the 
facts  of  the  case,  and  in  itself  im- 
proper, and  thereby  invites  a  reply,  the 
party  so  through  counsel  violating  a 
proper  course  of  procedure  and  the 
rules  intended  to  secure  the  proper 
presentation  of  causes,  ought  not  to  be 
heard  to  complain  of  the  reply;  and  in 
such  cases  the  appellate  court  will  not 
reverse  a  judgment  on  an  assignment 
of  error  based  on  such  facts.  Texas, 
etc.,  R.  Co.  v.  Garcia,  62  Tex.  285;  St. 
Louis,  etc.,  R.  Co.  v.  Daughtery  (Civ. 
App.),  31  S.  W.  705;  International, 
etc.,  R.  Co.  v.  Goswich  (Civ.  App.),  83 
S.  W.  423,  affirmed  in  98  Tex.  477; 
Trinity  County  Lumber  Co.  v.  Den- 
ham,  88  Tex.  203,  30  S.  W.  S56,  re- 
versing 29  S.  W.  553;  San  Antonio, 
etc.,  R.  Co.  v.  Barnett,  12  Tex.  Civ. 
App.  321,  34  S.  W.  139;  Ft.  Worth  v. 
Williams  (Civ.  App.),  119  S.  W.  137; 
St.  Louis,  etc.,  R.  Co.  v.  Granger 
(Civ.  App.),  100  S.  W.  987;  Willis  & 
Bro.  v.  McNatt,  75  Tex.  69,  12  S.  W. 
478;  Western  Union  Tel.  Co.  v.  Sloss, 
45  Tex.  Civ.  App.  153,  100  S.  W.  «54,  af- 
firmed in  102  Tex.  596,  no  op.;  Inter- 
national, etc.,  R.  Co.  v.  Sandiin  (Civ. 
App.),  122  S.  W.  60. 

C.  BY    EXPLANATION     OF     AT- 
TORNEY. 

In  his  closing  argument  to  the  jury, 


appellee's  counsel  made  use  of  the 
following  language:  "It  is  your  duty 
in  this  case,  gentlemen  of  the  jury,  to 
render  such  a  verdict  as  to  make  the 
railroads  particular  about  whom  they 
employ."  To  the  bill  of  exceptions 
the  court  appends  the  following  ex- 
planation: "The  attorney  for  the  plain- 
tiff, frequently  before  and  immediately 
after  the  use  of  the  language  com- 
plained of,  told  the  jury,  in  substance 
and  expressly,  that  he  wanted  them  to 
allow  no  damages  except  what  the 
plaintiff  was  entitled  to  for  the  dam- 
ages he  had  sustained;  and  the  court 
was  not,  and  is  not,  of  the  opinion  that 
the  defendant  was  prejudiced  by  the 
language."  No  reversible  error  is 
here  shown.  Judgments  should  not 
be  reversed  for  every  erroneous  posi- 
tion assumed  by  counsel  in  argument 
to  the  jury.  Gulf,  etc.,  R.  Co.  v. 
Perry  (Civ.  App.),  30  S.  W.  709,  af- 
firmed in  93  Tex.  662,  no  op.  And  see 
Missouri,  etc.,  R.  Co.  v.  Follin,  29 
Tex.  Civ.  App.  512,  68  S.  W.  810,  af- 
firmed in  97  Tex.  641,  no  op. 

D.     BY    REPRIMAND    OF    TRIAL 
COURT. 

Where  counsel  in  argument  in- 
fringes upon  the  rules  governing  the 
latitude  of  argument  and  indulges  in 
improper  remarks,  if  the  court 
promptly  rebukes  and  reprimands  him 
and  admonishes  him  to  confine  his  re- 
marks to  the  record,  and  instructs  the 
jury  to  disregard  the  objectionable 
language,  this  is  ordinarily  a  sufficient 
correction  of  the  error;  and  this  is 
especially  true  when  it  does  not  ap- 
pear that  the  jury  were  influenced  by 
the  improper  language.  Britt  v.  Burg- 
haTt,  16  Tex.  Civ.  App.  78,  41  S.  W. 
389,  affirmed  in  93  Tex.  656,  no  op.; 
Texas,  etc.,  R.  Co.  v.  Conway,  44  Tex. 
Civ.  App.  68,  98  S.  W.  1070,  affirmed 
in  102  Tex.  594,  no  op.;  Western 
Union  Tel.  Co.  v.  Craige,  44  Tex.  Civ. 
App.  214,  90  S.  W.  681,  affirmed  in  101 
Tex.  666,  no  op.;  International,  etc.,  R. 
Co.   v.    Greenwood,   2   Tex.    Civ.   App. 
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76,  21  S.  W.  559;  Jackson  v.  Harby, 
70  Tex.  410,  8  S.  W.  71;  Brown  v. 
Perez,  89  Tex.  282,  286,  34  S.  W.  725, 
affirming  32  S.  W.  546;  International, 
etc.,  R.  Co.  v.  Reeves,  35  Tex.  Civ. 
App.  162,  79  S.  W.  1099,  affirmed  in  98 
Tex.  621,  no  op.;  International,  etc., 
R.  Co.  v.  Brisenio  (Civ.  App.),  92  S. 
W.  998,  affirmed  in  101  Tex.  643, 
no  op.;  Sherman,  etc.,  R.  Co.  v.  Bell 
(Civ.  App.),  58  S.  W.  147;  Texas,  etc., 
R.  Co.  v.  McDonald  (Civ.  App.),  86 
S.  W.  493,  reversed  in  99  Tex.  207;  Gal- 
veston, etc.,  R.  Co.  v.  Duelm  (Civ. 
App.),  23  S.  W.  596,  affirmed  in  86  Tex. 
460;  Hansbro  v.  Blum,  3  Tex.  Civ. 
App.  108,  22  S.  W.  270;  Continental 
Casualty  Co.  v.  Deez  (Civ.  App.),  125 
S.  W.  353;  Mayer  v.  Duke,  72  Tex. 
445,  454,  10  S.  W.  565.  See  post,  "By 
Instructions  of  Court,"  IV,  E. 

E.        BY       INSTRUCTIONS       OP 
COURT. 

And  when  the  court  instructs  the 
jury  not  to  consider  improper  lan- 
guage used  by  counsel  in  argument, 
this  action  of  the  court  is  presumed  to 
cure  the  error,  unless  the  verdict 
plainly  shows  that  it  is  the  result  of 
such  improper  argument.  Houston, 
etc.,  R.  Co.  v.  Davis,  45  Tex.  Civ.  App. 
212,  100  S.  W.  1013,  affirmed  in  102  Tex. 
585,  no  op. ;  Western  Union  Tel.  Co.  v. 
Sloss,  45  Tex.  Civ.  App.  153,  100  S.  W. 
354,  affirmed  in  102  Tex.  596,  no  op.; 
Houston,  etc.,  R.  Co.  v.  Weaver  (Civ. 
App.),  41  S.  W.  846,  affirmed  in  93 
Tex.  731,  no  op.;  Gulf,  etc.,  R.  Co.  v. 
Duvall,  12  Tex.  Civ.  App.  348,  35  S.  W. 
699,  affirmed  in  93  Tex.  730,  no  op.; 
Missouri,  etc.,  R.  Co.  v.  Hogan,  88 
Tex.  679,  32  S.  W.  1035;  Galveston, 
etc.,  R.  Co.  v.  Kutac,  72  Tex.  643,  653, 
11  S.  W.  127;  Robertson  v.  Trammell, 
37  Tex.  Civ.  App.  53,  83  S.  W.  258,  af- 
firmed in  98  Tex.  364;  International, 
etc.,  R.  Co.  v.  Anchonda,  33  Tex.  Civ. 
App.  24,  75  S.  W.  557;  Missouri,  etc., 
R.  Co.  v.  Cherry,  44  Tex.  Civ.  App. 
232,  97  S.  W.  712;  Collins  v.  Chipman, 
41  Tex.    Civ.    App.   563,   95   S.   W.   666, 


affirmed  in  101  Tex.  632,  no  op.;  San 
Antonio,  etc.,  R.  Co.  v.  McMillan  (Civ. 
App.),  98  S.  W.  421,  reversed  in  100 
Tex.  562;  Texas,  etc.,  R.  Co.  v.  Con- 
way, 44  Tex.  Civ.  App.  68,  98  S.  W. 
1070,  affirmed  in  102  Tex.  594,  no  op.; 
Sherman,  etc.,  R.  Co.  v.  Bell  (Civ. 
App.),  58  S.  W.  147;  Texas,  etc.,  R. 
Co.  v.  McDonald  (Civ.  App.),  85  S.W. 
493,  reversed  in  99  Tex.  207;  Galves- 
ton, etc.,  R.  Co.  v.  Duelm  (Civ.  App.), 
23  S.  W.  596,  affirmed  in  86  Tex.  450; 
Missouri,  etc.,  R.  Co.  v.  Hibbitts,  49 
Tex.  Civ.  App.  419,  109  S.  W.  228,  af- 
firmed, no  op.;  San  Antonio,  etc.,  R. 
Co.  v.  Martin,  49  Tex.  Civ.  App., 
197,  108  S.  W.  981,  affirmed,  no  op.; 
Missouri,  etc.,  Railway  v.  Lightfoot, 
48  Tex.  Civ.  App.  120,  106  S.  W.  395, 
affirmed,  no  op.;  International,  etc., 
R.  Co.  v.  Munn,  46  Tex.  Civ.  App.  276, 
102  S.  W.  442,  affirmed  in  102  Tex.  585, 
no  op.;  West  v.  Houston  Oil  Co.  (Civ. 
App.),  120  S.  W.  228;  Swift  &  Co.  v. 
Martine  (Civ.  App.),  117  S.  W.  209; 
St.  Louis,  etc.,  R.  Co.  v.  Browning 
(Civ.  App.),  118  S.  W.  245;  Texas,  etc., 
R.  Co.  v.  McCoy  (Civ.  App.),  117  S. 
W.  446;  Gulf,  etc.,  R.  Co.  v.  Bell,  24 
Tex.  Civ.  App.  579,  58  S.  W.  614,  af- 
firmed in  94  Tex.  700,  no  op.;  Texas, 
etc.,  R.  Co.  v.  Kingston,  30  Tex.  Civ. 
App.  24,  68  S.  W.  518,  affirmed  in  95 
Tex.  688,  no  op.;  Duerler  Mfg.  Co.  v. 
Eichhorn,  44  Tex.  Civ.  App.  638,  99 
S.  W.  715,  affirmed  in  102  Tex.  581,  no 
op.;  Galveston,  etc.,  R.  Co.  v.  Smith,  24 
Tex.  Civ.  App.  127,  57  S.  W.  999,  af^ 
firmed  in  94  Tex.  705,  no  op.;  Brown 
v.  Perez,  89  Tex.  282,  34  S.  W.  725, 
affirming  32  S.  W.  546;  International, 
etc.,  R.  Co.  v.  Aleman  (Civ.  App.),  115 
S.  W.  73;  Freeman  v.  McElroy  (Civ. 
App.),  126  S.  W.  657;  Chicago,  etc.,  R. 
Co.  v.  Tripplett  (Civ.  App.),  Ill  S.  W. 
761;  Chicago,  etc.,  R.  Co.  v.  Johnson 
(Civ.  App.),  Ill  S.  W.  758;  Missouri, 
etc.,  R.  Co.  v.  Malone  (Civ.  App.),  110 
S.  W.  958;  San  Antonio,  etc.,  R.  Co. 
v.  Keirsey  (Civ.  App.),  106  S.  W.  163, 
164;  Metropolitan  Life  Ins.  Co.  v. 
Wagner    (Civ.   App.),   109   S.   W.   1120, 
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1125;  Rice  v.  Dewberry  (Sup.),  93  S. 
W.  721;  International,  etc.,  R.  Co.  v. 
Brisenio  (Civ.  App.),  92  S.  W.  998, 
affirmed  in  101  Tex.  643,  no  op.; 
Texas,  etc.,  R.  Co.  v.  Scarborough 
(Civ.  App.),  104  S.  W.  408,  affirmed  in 
101  Tex.  436. 

But  where  the  verdict  is  plainly 
against  the  preponderance  of  the  evi- 
dence the  instruction  of  the  court  to 
disregard  the  improper  argument  will 
not  cure  the  error.  Western  Union 
Tel.  Co.  v.  Burgess  (Civ.  App.),  60  S. 
W.  1023.  See  the  title  INSTRUC- 
TIONS. 

F.  BY  WITHDRAWAL  OF  IM- 
PROPER ARGUMENT  BY 
COUNSEL. 

Where  counsel  indulges  in  improper 
argument,  and  on  being  advised  that 
it  is  improper,  promptly  withdraws  it, 
this  ordinarily  cures  the  error  unless 
it  appears  the  verdict  was  influenced 
by  such  improper  argument  despite 
the  withdrawal.  Cane  Belt  R.  Co.  v. 
Crosson,  39  Tex.  Civ.  App.  369,  87  S. 
W.  867,  affirmed  in  101  Tex.  630,  no 
op.;  Pullman  Palace-Car  Co.  v.  Booth 
(Civ.  App.),  28  S.  W.  719,  affirmed  in 
93  Tex.  693,  no  op.;  Hollenbeck  v.  Mis- 
souri Pac.  R.  Co.  (Sup.),  38S.W.  723; 
H.  &  T.  C.  R.  Co.  v.  Larkin,  64  Tex. 
454;  International,  etc.,  R.  Co.  v.  Mer- 
cer (Civ.  App.),  78  S.  W.  562,  affirmed 
in  98  Tex.  621,  no  op.;  International, 
etc.,  R.  Co.  v.  Morin  (Civ.  App.),  116 
S.  W.  656;  San  Antonio  v.  Wildenstein, 
49  Tex.  Civ.  App.  514,  109  S.  W.  231, 
affirmed,  no  op.;  Gulf,  etc.,  R.  Co.  v. 
McMahan,  6  Tex.  Civ.  App.  601,  26  S. 
W.  159,  affirmed  in  93  Tex.  662,  no 
op.;  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  19  S.  W.  151;  Texas  Stand- 
ard Oil  Co.  v.  Hanlon,  79  Tex.  678, 
15  S.  W.  703;  Dillingham  v.  Scales,  78 
Tex.  205,  14  S.  W.  566;  International, 
etc.,  R.  Co.  v.  Reeves,  35  Tex.  Civ. 
App.  162,  79  S.  W.  1099,  affirmed  in  98 
Tex.  621,  no  op.;  Sinclair  v.  Stanley, 
69  Tex.  718,  727,  7  S.  W.  511;  Missouri, 
etc.,  R.   Co.  v.   Hibbitts,   49  Tex.   Civ. 


App.  419, 109  S.  W.  228,  affirmed,  no  op.; 
Chicago,  etc.,  R.  Co.  v.  Johnson  (Civ. 
App.),  Ill  S.  W.  758;  International, 
etc.,  R.  Co.  v.  Sandlin  (Civ.  App.),  122 
S.  W.  60;  Continental  Casualty  Co.  v. 
Deez  (Civ.  App.),  125  S.  W.  353; 
St.  Louis,  etc.,  R.  Co.  v.  Brown- 
ing (Civ.  App.),  118  S.  W.  245; 
Western  Union  Tel.  Co.  v.  Jobe, 
6  Tex.  Civ.  App.  403,  25  S.  W. 
168,  affirmed  in  93  Tex.  723,  no  op.; 
San  Antonio,  etc.,  R.  Co.  v.  Martin, 
49  Tex.  Civ.  App.  197,  108  S.  W.  981, 
affirmed,  no  op.;  International,  etc.,  R. 
Co.  v.  Brice  (Civ.  App.),  95  S.  W.  660, 
663,  reversed  in  100  Tex.  203;  Western 
Union  Tel.  Co.  v.  Perry,  30  Tex.  Civ. 
App.  243,  70  S.  W.  439,  affirmed  in  97 
Tex.  651,  no  op.;  International,  etc.,  R. 
Co.  v.  Brisenio  (Civ.  App.),  92  S.  W. 
998,  affirmed  in  101  Tex.  643,  no  op.; 
San  Antonio,  etc.,  R.  Co.  v.  Keirsey 
(Civ.  App.),  106  S.  W.  163;  Chicago, 
etc.,  R.  Co.  Y\  Gillett  (Civ.  App.),  99 
S.  W.  712;  Rice  v.  Dewberry  (Sup.), 
93  S.  W.  721;  Texas,  etc.,  R.  Co.  v. 
Scarborough  (Civ.  App.),  104  S.  W. 
408,  affirmed  in  101  Tex.  436;  San  An- 
tonio Traction  Co.  v.  Davis  (Civ. 
App.),  101  S.  W.  554,  556;  San  An- 
tonio Traction  Co.  v.  Parks  (Civ. 
App.),    97    S.    W.    510. 

V.  Objections  to  Improper  Argu- 
ment. 

A.    NECESSITY. 

Argument  of  counsel  not  excepted 
to  is  not  ground  for  a  new  trial  or 
assignment  of  error.  Gulf,  etc.,  R.  Co. 
v.  Bell,  24  Tex.  Civ.  App.  579,  58  S. 
W.  614,  affirmed  in  94  Tex.  700,  no 
op.;  Moore  v.  Rogers,  #4  Tex.  1,  19 
S.  W.  283;  Wichita  Val.  Mill,  etc., 
Co.  v.  Hobbs,  5  Tex.  Civ.  App.  34,  23 
S.  W.  923;  Robertson  v.  Coates,  1  Tex. 
Civ.  App.  664,  20  S.  W.  875,  affirmed 
in  93  Tex.  694,  no  op.;  Moore  v. 
Moore,  73  Tex.  382,  394,  11  S.  W.  396; 
Gulf,  etc.,  R.  Co.  v.  Greenlee,  70  Tex. 
553,  562,  8  S.  W.  129;  Maffi  v.  Stephens, 
49  Tex.  Civ.  App.  354,  108  S.  W.  1008, 
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affirmed,  no  op.;  Galveston,  etc.,  R. 
Co.  v.  Worth  (Civ.  App.),  107  S.  W. 
958;  Hooks  v.  Pafford  (Civ.  Api„), 
95  S.  W.  742;  American  Freehold,  etc., 
Co.  v.  Brown  (Civ.  App.),  101  S.  W. 
856,  862  (see  102  Tex.  577,  no  op.). 
International,  etc.,  R.  Co.  v.  Mills,  34 
Tex.  Civ.  App.  127,  129,  78  S.  W.  11. 

B.   WHEN    OBJECTION    SHOULD 
BE  MADE. 

The  proper  rule  to  govern  in  cases 
of  improper  language  in  order  to  pre- 
serve the  point,  is  to  make  the  ex- 
ception at  the  time  the  remarks  are 
made,  and  thereby  call  the  court's  at- 
tention to  the  impropriety  of  the  lan- 
guage used.  Gulf,  etc.,  R.  Co.  v. 
Hockaday,  14  Tex.  Civ.  App.  613,  620, 
37  S.  W.  475,  affirmed  in  93  Tex.  684, 
no  op.;  Robertson  v.  Coates,  1  Tex. 
Civ.  App.  664,  20  S.  W.  875,  affirmed 
in  93  Tex.  694,  no  op.;  Texas,  etc.,  R. 
Co.  v.  Mitchell,  2  App.  Civ.  Cases,  § 
373;  Missouri,  etc.,  R.  Co.  v.  Nail,  24 
Tex.  Civ.  App.  114,  58  S.  W.  165,  af- 
firmed in  94  Tex.  696,  no  op.;  Inter- 
national, etc.,  R.  Co.  v.  Mercer  (Civ. 
App.),  IB  S.  W.  562,  affirmed  in  98 
Tex.  621,  no  op.;  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  App.  93,  40  S. 
W.  608  (see  93  Tex.  684,  no  op.) ;  Gulf, 
etc.,  R.  Co.  v.  Greenlee,  70  Tex.  553, 
8  S.  W.  129;  Western  Union  Tel.  Co. 
v.  Apple  (Civ.  App.),  28  S.  W.  1022; 
Bender  &  Son  v.  Peyton,  4  Tex.  Civ. 
App.  57,  23  S.  W.  222,  affirmed  in  93 
Tex.  635,  no  op.;  Fordtran  v.  Stowers 
(Civ.  App.),  113  S,  W.  631;  Moore  v. 
Moore,  73  Tex.  382,  11  S.  W.  396; 
Moore  v.  Rogers,  84  Tex.  1,  19  S.  W. 
283;  Missouri,  etc.,  R.  Co.  v.  Nesbit, 
43  Tex.  Civ.  App.  630,  97  S.  W.  825, 
affirmed  in  102  Tex.  588,  no  op.,  and 
see,  Texas  Cent.  R.  Co.  v.  Pledger,  36 
Tex.  Civ.  App.  248,  81  S.  W.  755;  Mis- 
souri, etc.,  R.  Co.  v.  Nail,  24  Tex.  Civ. 
App.  114,  58  S.  W.  165,  affirmed  in  94 
Tex.  696,  no  op.;  St.  Louis,  etc.,  R. 
Co.  v.  Martin  (Civ.  App.),  87  S.  W. 
387,  affirmed  in  101  Tex.  656,  no  op. 
See    the    title    EXCEPTIONS,    BILL 


OF,  AND  STATEMENT  OF  FACTS 
ON  APPEAL 

C.  FORM  OF  OBJECTION. 

All  that  is  incumbent  upon  a  party 
making  objection  to  improper  remarks 
of  opposing  counsel  is  to  call  the  at- 
tention of  the  court  to  the  improper 
language  and  make  his  objections 
thereto  to  the  court.  It  then  becomes 
the  duty  of  the  trial  court  to  take  such 
action  as  may  have  been  called  for 
either  by  way  of  warning  to  the  at- 
torney or  instructions  to  the  jury  or 
both.  Galveston  Elec.  Co.  v.  Dickey 
(Civ.   App.),   120  S.  W.   1134. 

But  see  Houston,  etc.,  R.  Co.  v. 
Davenport  (Civ.  App.),  110  S.  W.  150, 
where  it  is  said  that  the  usual  and 
proper  course  to  be  pursued  in  ob- 
jecting to  improper  argument  by  op- 
posing counsel  is  to  request  that  the 
court  stop  the  offending  counsel  and 
that  the  jury  be  instructed  both  orally 
and  in  writing  to  disregard  the  re- 
marks complained  of.  And  see  Orien- 
tal Invest.  Co.  v.  Barclay,  25  Tex. 
Civ.  App.  543,  64  S.  W.  80,  affirmed 
in  94  Tex.  710,  no  op. 

D.  OBTAINING  BENEFIT  OF  OB- 
JECTIONS. 

Motion  for  a  New  TriaL — One  who 

desires  to  avail  himself  of  an  objection 
to  improper  argument  by  counsel  for 
the  adverse  party  should  present  it  in 
a  motion  for  new  trial,  that  the  court 
before  which  the  matter  transpired 
may  have  an  opportunity  to  pass  upon 
the  question  whether  such  language 
probably  affected  the  verdict.  I.  &  G. 
N.  R.  Co.  v.  Irvine,  64  Tex.  529,  535; 
International,  etc.,  Railroad  Co.  v. 
Smith   (Sup.),  1  S.  W.  565. 

VI.  Appeal  and  Review. 

It  has  been  held  that  where  counsel 
makes  an  improper  statement  in  his 
argument,  and  the  court  sustains  an 
objection  thereto,  there  is  no  ground 
for  reversal  in  the  absence  of  a  re- 
quest  for  a    special     instruction     that 
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such  statement  was  not  proper  for  the 
consideration  of  the  jury.  Bonner  v. 
Glenn,  79  Tex.  531,  534,  15  S.  W.  572; 
I.  &  G.  N.  R.  v.  Irvine,  64  Tex.  529, 
535;  Gulf,  etc.,  R.  Co.  v.  Johnson,  83 
Tex.  628,  632,  19  S.  W.  151;  Hogan  v. 
Missouri,  etc.,  R.  Co.,  88  Tex.  679,  685, 
32  S.  W.  1035,  reversing  30  S.  W.  686; 
Jones  v.  Wright  (Civ.  App.),  92  S.  W. 
1010,  affirmed  in  101  Tex.  645,  no  op. 
Yet  in  a  case  certified  by  the  court  of 
civil  appeals  to  the  supreme  court  it 
has  been  held  that  improper  argument 


may  be  reviewed  on  appeal  on  a  bill 
of  exceptions  showing  objections  to 
the  argument  without  a  request  to  the 
trial  court  to  instruct  the  jury  to  dis- 
regard such  argument.  Western  Union 
Tel.  Co.  v.  Perry,  30  Tex.  Civ.  App. 
243,  70  S.  W.  439,  affirmed  in  97  Tex. 
651,  no  op.;  Western  Union  Tel.  Co.  v. 
Perry,  95  Tex.  645,  69  S.  W.  131.  See 
the  titles  APPEAL  AND  ERROR, 
vol.  1,  p.  313;  EXCEPTIONS,  BILL 
OF,  AND  STATEMENT  OF  FACTS 
ON  APPEAL. 


Arms. 

See  the  title  WEAPONS. 


ARMY  AND  NAVY. 

CROSS  REFERENCES. 

See  the  titles  CONFEDERATE  STATES;  CONSTITUTIONAL  LAW; 
CONTRACTS;  COURTS;  DAMAGES;  FALSE  IMPRISONMENT;  HABEAS 
CORPUS;  MILITARY  LAW;  MILITIA;  PENSIONS;  PRINCIPAL  AND 
AGENT;  PRIZE;  USAGES  AND  CUSTOMS;  WAR. 


Power  of  Confederate  States  to  Raise 
and    Maintain — Constitutional  Grant. — 

The  "power  to  raise  and  support  armies" 
was  an  express  constitutional  grant  to 
the  congress  of  the  Confederate  States; 
and  there  was  no  limitation  as  to  the 
mode  and  manner  of  exercising  it,  by  any 
other  express  provision,  or  by  any  neces- 
sary implication;  but  who  shall  com- 
pose the  army,  or  how  it  shall  be 
raised,  or  what  number  shall  consti- 
tute it,  must,  to  a  great  extent,  be  left 
to  the  wisdom  and  discretion  of  con- 
gress. Ex  parte  Mayer,  27  Tex.  715; 
Ex  parte   Coupland,   26   Tex.   386,   388. 

The  general  government  was  not  de- 
pendent upon  the  will  either  of  the 
citizen  or  of  the  state,  to  carry  into  ef- 
fect the  power  to  raise  and  support 
armies.  Ex  parte  Coupland,  26  Tex. 
386,  398. 

The  power'  to  raise  armies  must  not 
be  so  construed  as  that  its  use,  if  ex- 
ercised, might  result  in  the  destruction 
of   the   state    governments;     or,     that 


would  impair  any  right  over  which 
congress  has  no  power  to  legislate; 
or,  that  would  render  the  Confederate 
States  unable  to  give  that  protection 
to  the  states  to  which  they  are  en- 
titled, and  may  demand,  under  the 
guaranties  of  the  constitution.  Ex 
parte  Mayer,  27  Tex.  715. 

The  presumption  is  not  to  be  in- 
dulged, that  congress  has  transcended 
or  perverted  its  authority  in  enacting 
a  law  under  the  power  conferred  to 
raise  armies;  it  must  be  a  clear  case  ol 
the  violation  of  the  constitution  that 
will  warrant  the  interference  of  the 
courts.     Ex  parte  Mayer,  27  Tex.  715. 

Congress  may  raise  armies  by  ac- 
cepting the  services  of  those  who  may 
voluntarily  enlist.  Ex  parte  Coupland, 
26  Tex.   386,   422. 

The  object  of  such  a  grant  was  to 
confer  a  real  and  substantial  power, 
and  its  exercise  was  not  to  be  re- 
strained by  any  rules  which  were 
merely  technical,  and  which  were  ap- 
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plicable  as  such  to  questions  affecting 
rights  of  property,  or  contracts  relat- 
ing to  property  or  arising  by  implica- 
tion from  legislative  action;  the  grant 
must  receive  such  interpretation  as 
will  accomplish  the  object  intended  by 
the  framers  of  the  constitution,  so  far 
as  it  can  be  ascertained.  Ex  parte 
Mayer,  27  Tex.  715. 

Grant  Limited  by  Necessity. — Con- 
gress can  exercise,  in  its  judgment  and 
discretion,  the  "power  to  raise  and 
support  armies,"  to  the  extent  cf  rais- 
ing and  supporting  such  armies  as 
were  absolutely  essential  to  enable  it 
to  carry  into  effect  the  powers 
granted  to  it;  beyond  this  congress 
can  not  go;  so  long  as  the  necessity 
exists,  the  exercise  of  the  power  was 
constitutional;  when  the  necessity 
ceases  to  exist,  its  continuance  would 
be  unconstitutional.  Ex  parte  Coup- 
land,   26    Tex.    386,   388. 

Not  Limited  by  Power  to  Call  Out 
Militia* — The  power  to  call  out  the 
militia,  which  was  a  compulsory  serv- 
ice, did  not  limit  the  power  to  raise 
and  support  armies;  nor  was  the  right 
to  raise  and  support  armies  to  be  taken 
in  subordination  to  the  power  con- 
ferred over  the  militia.  Ex  parte 
Coupland,  26  Tex.  386,  388.  See  the 
title  MILITIA. 

Reason  for  Power. — The  power  to 
raise  armies  looks  to  the  common  de- 
fense and  protection  of  persons  and 
property  against  foreign  or  domestic 
foes.     Ex  parte  Mayer,  27  Tex.  715. 

President  as  Commander-in-Chief — 
The  constitution  of  the  Confederate 
States  provided  that  "the  president  shall 
be  commander-in-chief  of  the  army  and 
navy  of  the  Confederate  States,  and  of 
the  militia  of  the  several  states,  when 
called  into  the  actual  service  of  the 
Confederate  States."  Ex  parte  Coup- 
land,  26  Tex.  386,  429. 

Power  to  Compel  Service. — The 
grant  of  the  power  to  make  war  car- 
ries with  it  by  necessary  implication, 
unless  expressly  withheld,  the  right  to 
demand    compulsory    military     service 


from  the  citizen;  this  express  power, 
together  with  the  implied  powers,  was 
vested  in  the  congress  of  the  Confed- 
erate States.  Ex  parte  Coupland,  26 
Tex.  386,  388. 

Persons  Exempt  from  Service. — A 
party  under  bond  for  his  appearance 
to  answer  a  charge  of  felony  was  not 
thereby  exempted  from  the  military 
service  in  the  state  or  Confederate 
army,  during  the  pendency  of  the  ac- 
cusation. Ex  parte  Turman,  26  Tex. 
708,  709. 

The  rule  adopted  by  the  president, 
that  foreigners  not  domiciled  in  the 
Confederate  States  are  not  liable  to 
enrollment,  is  in  harmony  with  the  law 
of  nations;  it  is  based  upon  an  un- 
doubted and  recognized  right,  and  is 
one  of  certainty  and  safety.  Ex  parte 
Blumer,  27  Tex.  734. 

Conscript  Laws — Validity. — The  act 
of  the  Confederate  congress,  entitled 
"An  act  to  provide  for  the  public  de- 
fense," approved  April  16,  1862,  com- 
monly known  as  the  "Conscript  Law," 
was  constitutional.  Ex  parte  Coupland, 
26  Tex.  386. 

Construction. — The  word  "residents," 
in  the  conscript  laws,  is  used  to  desig- 
nate a  class  within  the  whole  limits  of 
the  government,  and  includes  not  only 
citizens,  native  and  naturalized,  but 
also  foreigners  whose  residence  in  this 
country  has  been  such  as  to  attach  to 
them  a'  national  character  as  members 
of  society.  Ex  parte  Blumer,  27  Tex. 
734. 

Substitutes. — The  repeal  of  the  law 
allowing  substitutes,  and  making  the 
principle  liable  to  military  duty,  was 
not  a  violation  of  the  constitution  of 
the  Confederate  States.  Ex  parte 
Mayer,  27  Tex.  715. 

The  government  under  the  exemp- 
tion laws  was  not  a  party  to  the  con- 
tract between  the  principal  and  his 
substitute;  nor  can  it  be  implied  from 
the  language  of  the  statute  that  such 
contracts  were  contemplated  by  the 
lawmakers,  or  that  the  government 
would    incur   any   liability   beyond   the 
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obligation  to  pay  the  substitute  what 
was  paid  to  any  other  soldier  for  like 
services.  Ex  parte  Mayer,  27  Tex. 
715. 

As  long  as  the  law  of  exemption  by 
substitution  remained  in  force,  the 
rights  it  conferred  were  to  be  held  and 
enjoyed,  subject  to  the  future  action 
of  congress;  and  it  was  not  to  be  sup- 
posed that  the  government  intended  to 
part  with  the  right  to  control  the  sub- 
ject in  future.  Ex  parte  Mayer,  27 
Tex.    715.      See    the     title     IMPAIR- 


MENT OF  OBLIGATION  OF  CON- 
TRACTS. 

Army  Officers. — Army  officers  oc- 
cupying land  without  the  consent  of 
the  owner,  and  without  authority  of 
law,  stand  under  the  same  liability  as 
would  a  private  citizen.  That  such  oc- 
cupation was  taken  as  military  officers 
and  under  orders  from  their  superiors, 
would  not  affect  such  liability.  Stan- 
ley v.  Schwalby,  85  Tex.  348,  349,  19 
S.  W.  264.  See  the  title  MILITARY 
LAW. 


Array. 

As  to  challenge  to  array,  see  the  title  JURY. 


Arrest 

See  the  title  EXECUTIONS  AGAINST  THE  BODY  AND  ARREST  IN 
CIVIL  CASES.  As  to  false  arrest,  see  the  title  FALSE  IMPRISON- 
MENT. 


Arrest  of  Judgment 

See  the  title  JUDGMENTS  AND  DECREES. 

Artesian  Wells. 

See  the  title  WORKING  CONTRACTS. 

Artificial  Objects. 

See  the  title  BOUNDARIES. 
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ASSAULT  AND  BATTERY. 

BY  W.  F.  SOUDER. 

I.   What  Constitutes  an  Assault,  74. 

A.  Necessity  for  Intent  to  Injure,  74. 

B.  Deception  and  Persuasion  as  Constituting  an  Assault,  74. 

n.   Persons  Liable,  74. 
m.   Defenses,  74. 

A.  Enticing  Away  Servants,  74. 

B.  Consent,  75. 

C.  Self-Defense,  75. 

D.  Defense  of  Another,  75. 

E.  Insulting  and  Abusive  Words,  76. 

F.  Nonexistence  of  Suffering,  Shame,  etc.,  76. 

G.  Former  Malicious  Prosecution  by  Plaintiff,  76. 

IV.   Pleading,  76. 

A.  Petition,  76. 

1.  Form  and  Sufficiency,  76. 

a.  Averment  of  Facts  Constituting  Assault,  76. 

b.  Pleading  Damages,  76. 

c.  Legal  Conclusions,  77. 

2.  Multifariousness,  77. 

B.  Plea  and  Answer,  77. 

1.  Joinder  of  Inconsistent  Defenses,  77. 

2.  Matters  Provable  under  General  Issue,  77. 

3.  Reconvention,  77. 

V.   Evidence,  77. 

A.  Admissibility,  77. 

1.  Declarations  and  Admissions,  77. 

2.  Expert  and  Opinion  Evidence,  77. 

3.  Character  in  Evidence,  78. 

4.  Hearsay  Evidence,  78. 

5.  Physical  Condition  of  Plaintiff,  78. 

6.  Physical  Examination  by  Jury,  78. 

B.  Presumptions  and  Burden  of  Proof,  78. 

VI.    Damages,  79. 

A.  In  General,  79. 

B.  Measure  of  Damages,  79. 

C.  Elements  of  Damages,  79. 

1.  Loss  of  Time,  79. 

2.  Pain  and  Mental  Suffering,  80. 

a.  Physical  Pain  and  Suffering,  80. 

b.  Mental  Pain  and  Suffering,  80. 

D.  Exemplary  Damages,  80. 

1.  General  Rule,  80. 

2.  Evidence,  80. 

3.  Instructions,  81. 

E.  Mitigation  of  Damages,  81. 
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1.  Proof  of  Provocation,  81. 

2.  Instructions,  82. 

3.  Mitigation  of  Exemplary  Damages,  82. 

VII.   Instructions,  82. 

A.  Request  for  Instructions,  82. 

B.  Form  and  Sufficiency,  82. 

1.  Instructions  Must  Be  Based  on  the  Pleadings,  82. 

2.  Instructions  Must  Be  Based  on  Evidence,  82. 

3.  Invasion  of  Province  of  Jury,  S3. 

4.  Instructions  Must  Not  Be  Misleading,  84. 

VIII.   New  Trials,  §4. 

A.  Verdict  Contrary  to  or  against  the  Weight  of  Evidence,  84. 

B.  Excessive  Damages,  84. 


IX.     OostS,    84. 


CROSS  REFERENCES. 


See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  CARRIERS;  DOCU- 
MENTARY  EVIDENCE;  MERGER;   TRESPASS. 


I.  What  Constitutes  an  Assault. 

A.  NECESSITY  FOR  INTENT  TO 
INJURE. 

The  intent  to  injure  is  the  gist  of 
an  assault  and  battery,  so  that  under 
a  complaint  therefor  there  can  be  no 
recovery  for  injury  from  an  acciden- 
tal, though  negligent  act.  Biggins  v. 
Gulf,  etc.,  R.  Co.,  102  Tex.  417,  118  S. 
W.    125. 

Injuries  Inflicted  in  Sport. — In  an 
action  for  assault  and  battery  the  in- 
jury was  inflicted  on  the  plaintiff  in 
sport,  but  an  injury  even  in  sport  will 
become  an  assault  if  it  was  inten- 
tional, and  goes  beyond  what  is  ad- 
missable  in  sports.  McCue  v.  Klein, 
60  Tex.   168. 

B.  DECEPTION  AND  PERSUA- 
SION AS  CONSTITUTING  AN 
ASSAULT. 

In  an  action  for  assault  and  battery 
deception  and  persuasion  may  become 
an  assault  when  exercised  upon  one  de- 
prived of  his  reason  and  incapable  of 
resistance,  which  results  in  his  injury. 
McCue  v.  Klein,  60  Tex.  168;  Jackson 
v.  Wells,  13  Tex.  Civ.  App.  275,  35  S. 
W.  528,  affirmed  in  93  Tex.  664,  no  op. 

II.  Persons  Liable. 
Who    Liable   as   Principals. — The  evi- 


dence showed  that  appellant  had  made 
remarks  derogatory  to  a  young  lady 
who  was  an  inmate  of  the  home  of  ap» 
pellee  L.  in  the  capacity  of  a  helper  to 
Mrs.  L.;  that  appellee  P.  was  also  an 
inmate  of  the  L.  household;  that  upon 
the  occasion  in  question  the  parties 
met;  that  appellee  L.  inquired  of  appel- 
lant if  he  had  made  certain  remarks 
construed  by  appellees  as  slanderous; 
that  appellant  acknowledged  that  he 
had  made  the  remarks  imputed  to  him; 
that  thereupon  appellee  P.,  using  an 
opprobrious  epithet,  struck  appellant, 
and  the  fight  began.  It  is  also  undis- 
puted that  appellee  L.  assisted  P.  in 
the  fight.  The  court  held  that  the  de- 
fendants were  undoubtedly  principals 
and  alike'  liable  for  results.  Parham 
V.  Langford,  43  Tex.  Civ.  App.  31,  93 
S.  W.   525. 

As  to  liability  of  master  for  an  as- 
sault by  his  servant,  see  generally  the 
title    MASTER   AND   SERVANT. 

III.   Defenses. 

A.    ENTICING  AWAY   SERVANTS. 

That  the  plaintiff  had  endeavored  to 
entice  away  a  slave  of  the  defendant, 
promising  to  return  to  carry  out  his 
purpose  in  a  month,  is  no  justification 
of  a  whipping  inflicted  upon  the  plain- 
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tiff  by  the  defendant  in  the  meantime, 
and  alleged  to  have  been  done  for  the 
purpose  of  deterring  the  plaintiff  from 
carrying  out  his  unlawful  intent,  al- 
though the  same  facts  were  admissible 
in  extenuation  of  damages.  McGehee 
v.  Shafer,  9  Tex.  20.  See  post,  "Miti- 
gation of  Damages,"  VI,  E. 

B.  CONSENT. 

In  an  action  for  assault  and  battery, 
consent  to  an  assault  is  no  justifica- 
tion.    McCue  v.  Klein,  60  Tex.  168. 

In  an  action  for  assault  and  battery 
the  fact  that  the  deceased  killed  him- 
self by  drinking  on  a  wager  as  to  the 
quantity  of  liquor  he  could  swallow, 
when  the  experiment  was  likely  to  re- 
sult in  death  or  great  bodily  harm, 
can  not  relieve  those  who  induced  the 
act  from  liability.  McCue  v.  Klein,  60 
Tex.   168. 

C.  SELF-DEFENSE. 

'The  law  of  self-defense  justifies  an 
act  done  in  honest  and  reasonable  be- 
lief of  immediate  danger.  *  *  *  Such 
defense  does  not  rest  on  the  actual, 
but  on  the  apparent,  facts  and  the  hon- 
esty of  belief  in  danger."  Dallas,  etc., 
St.  R.  Co.  v.  Pettit,  47  Tex.  Civ.  App. 
354,  105  S.  W.  42,  44. 

In  an  action  for  assault  and  battery 
if  the  blow  was  struck  in  the  just  and 
lawful  exercise  of  the  right  of  self- 
defense,  and  no  more  force  was  used 
than  was  necessary,  then  the  con- 
ductor was  free  from  all  civil  liability 
therefor,  and  appellant  "must  also  be 
entitled  to  like  immunity."  Dallas, 
etc.,  St.  R.  Co.  v.  Pettit,  47  Tex.  Civ. 
App.  354,  105   S.  W.   42,  44. 

Illustrative  Cases. — Where,  in  an  ac- 
tion for  damages  caused  by  an  assault 
and  battery  on  the  plaintiff  by  the  de- 
fendant, the  testimony  showed  that 
the  plaintiff  had  been  choking  an  old 
man  of  seventy  years,  when  the  de- 
fendant addressed  the  plaintiff  in 
words  to  the  effect,  "Fight  a  man,"  or 
"Fight  me,"  whereupon  the  plaintiff 
struck  the  defendant,  the  court  held 
that  the  defendant  had  the  right  in  re- 


pelling the  assault  to  use  such  reason- 
able force  as  may  be,  or  appeared  to 
him  at  the  time  to  be,  necessary  to 
protect  himself  from  bodily  harm. 
Harrison   v.    Moseley,   31   Tex.   608. 

In  an  action  for  assault  and  battery 
made  by  the  defendant  upon  the  plain- 
tiff, the  evidence  showed  that  the  af- 
fair begun  in  the  barroom  of  a  hotel, 
and  the  defendant  had  pursued  plain- 
tiff out  of  the  house,  the  fracas  termi- 
nating upon  the  sidewalk.  The  jury 
were  told  in  substance  that  the  plain- 
tiff, being  still  in  apparent  danger,  had 
the  right  to  call  for  police  officers,  and 
that  for  so  calling,  the  defendant  had 
no  right  to  remove  plaintiff  by  violence 
from  sidewalk.  Sargent  v.  Carnes,  84 
Tex.  156,  19  S.  W.  378. 

Assault  by  Passenger  upon  Con- 
ductor.— Where  a  conductor  can  show 
that  an  assault  by  him  on  a  passenger 
was  in  self-defense,  the  carrier  is  not 
liable.  Dallas,  etc.,  St.  R.  Co.  v.  Pettit, 
47  Tex.  Civ.  App.  354,  105  S.  W.  42. 
See,  generally,  the  title  CARRIERS 
OF  PASSENGERS. 

D.    DEFENSE  OF  ANOTHER. 

Defense  of  Children. — In  an  action 
for  assault  and  battery  the  fact  that 
plaintiff  kicked  defendant's  son  is  no 
justification  for  battery  upon  plaintiff 
by  defendant.  Shook  t/.  Peters,  59 
Tex.  393,  397. 

Ejection  of  Intruders. — In  an  action 
for  assault  and  battery  made  by  the 
defendants,  B.  and  G.,  upon  the  plain- 
tiff, the  evidence  showed  that  the  af- 
fair was  begun  in  the  defendant's  B.'s 
boarding  house,  who  was  also  proprie- 
tor of  a  variety  theater.  The  em- 
ployees in  B.'s  theater  boarded  with 
him,  and  upon  the  invitation  of  two  of 
the  women,  the  plaintiff,  who  was  also 
an  employee,  visited  their  rooms  at  3 
o'clock  in  the  morning.  While  he  was 
there,  the  defendants  commenced  to 
search  the  house  for  a  burglar.  The 
plaintiff  was  informed  by  a  person  in 
another  room  of  such  search,  and  on 
suggestion  of  the  two  women,  hid  un- 
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der  the  bed.  While  here  he  was  found 
by  defendant  G.'s  wife,  and  the  alarm 
was  given.  G.  entered  the  room,  call- 
ing plaintiff  by  name  to  come  out,  and 
when  he  came  out,  G.  assaulted  him  by 
kicking  him  about  the  face  and  head, 
and  B.  hearing  the  commotion  came  in 
and  assisted  in  the  attack.  The  court 
held  that  the  evidence  was  sufficient  to 
warrant  the  jury  in  coming  to  the  con- 
clusion that  all  of  the  parties  knew 
who  the  plaintiff  was  when  they  found 
him  and  knew  he  was  not  a  burglar 
and  that  the  assault  was  made  without 
any  legal  justification.  Bell  v*  Mar- 
tin  (Civ.  App.),  28  S.  W.  108. 

E.      INSULTING     AND     ABUSIVE 
WORDS. 

Article  505  of  the  Penal  Code,  which 
provides  that  "no  verbal  provocation 
justifies  an  assault  and  battery,  but  in- 
sulting and  abusive  words  may  be 
given  in  evidence  in  mitigation  of 
damages"  is  but  declaratory  of  gen- 
eral principles  of  law  and  applies  to 
civil  as  well  as  criminal  actions.  Par- 
ham  v.  Langford,  43  Tex.  Civ.  App. 
31,  93   S.  W.  525. 

Where  in  an  action  for  assault  and 
battery,  the  justification  set  up  is  the 
use  of  abusive  words  to  a  woman  in 
the  defendant's  household,  the  fact  that 
her  relation  to  his  family  was  merely 
that  of  a  servant,  is  immaterial.  Par- 
ham  p.  Langford,  43  Tex.  Civ.  App.  31, 
93  S.  W.  525.  See,  generally,  the  title 
MASTER  AND  SERVANT. 

In  an  action  for  damages  caused  by 
an  assault  and  battery  on  the  plaintiff 
by  defendant,  the  evidence  shows  that 
plaintiff  had  made  remarks  derogatory 
to  a  young  woman  who  was  an  inmate 
of  defendant's  home  in  capacity  of 
helper  to  defendant's  wife,  that  upon 
the  occasion  in  question  the  parties 
met;  and  defendant  asked  plaintiff  if 
he  had  made  certain  remarks  thought 
by  defendant  to  be  slanderous,  upon  i 
which  plaintiff  answered  in  the  affirma- 
tive, and  the  fight  began.  It  was  held 
that   under   the   foregoing   section,    the 


assault  was  unjustifiable.  Parham  v. 
Langford,  43  Tex.  Civ.  App.  31,  93  S. 
W.  525. 

F.  NONEXISTENCE  OF  SUFFER- 
ING,   SHAME,    ETC. 

In  an  action  for  assault  and  bat- 
tery the  actual  suffering  of  pain,  con- 
straint, shame,  or  other  disagreeable 
emotion  of  the  mind  on  the  part  of 
the  individual  assailed,  is  equally  un- 
necessary as  an  independent  fact,  and 
its  nonexistence,  if  proved  or  admitted 
in  any  case,  would  not  be  a  full  de- 
fense to  a  civil  action.  McKay  v. 
State,  44  Tex.  43. 

G.  FORMER   MALICIOUS   PROSE- 

CUTION BY  PLAINTIFF. 

A  former  malicious  prosecution  by 
the  plaintiff  of  the  defendant  will  not 
afford  matter  of  defense  to  an  action 
by  plaintiff  to  recover  damages 
claimed  for  personal  injuries  inflicted 
by  an  assault.  Shook  v.  Peters,  59 
Tex.  393;  Hart  v.  Davis,  21  Tex.  411. 

IV.  Pleading. 

A.    PETITION. 

1.    Form  and  Sufficiency. 

a.  Averment     of     Facts     Constituting 
Assault. 

In  an  action  for  assault  and  battery, 
though  under  an  indictment  for  bat* 
tery  a  conviction  may  be  had  on  proof 
of  assault  merely,  a  civil  action  for 
damages  is  not  governed  by  the  same 
rules  as  to  pleadings,  and  recovery 
can  not  be  had  for  assault,  upon  a  pe- 
tition charging  battery  and  not  alleg- 
ing facts  constituting  an  assault. 
Shapiro  v.  Michelson,  19  Tex.  Civ. 
App.  615,  47  S.  W.  746. 

b.  Pleading  Damages. 

In  an  action  for  assault  and  battery 
it  is  not  reversible  error,  in  a  civil  ac- 
tion for  assault,  for  the  court  to  over- 
rule exceptions  to  the  plaintiff's  peti- 
tion, because  it  fails  to  state  the 
grounds  for  actual  and  exemplary 
damages  separately,  where  the  cause 
of   action    with   reference   to   the   claim 
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for  both  kinds  of  damages  is  fully  and 
clearly  set  out,  and  the  amount 
claimed  for  the  two  kinds  of  damages 
are  separately  stated  in  the  petition 
and  submitted  separately  in  the  charge. 
Jackson  v.  Wells,  13  Tex.  Civ.  App. 
275,  35  S.  W.  528,  affirmed  in  93  Tex. 
664,  no  op.  See,  generally,  the  title 
PLEADING. 
c    Legal  Conclusions. 

The  use  of  the  expression  "as- 
saulted" in  an  action  for  assault  and 
battery  is  a  mere  conclusion  of  the 
pleader  and  insufficient  to  be  taken  as 
an  allegation  of  the  facts  constituting 
an  assault.  Shapiro  v.  Michelson,  19 
Tex.  Civ.  App.  615,  47  S.  W.  746. 
%.  Multifariousness. 

In  an  action  for  assault  and  battery, 
for  the  plaintiff  in  his  petition  to  al- 
lege damages  against  five  and  against 
one  for  money  had  and  received,  is 
multifarious.  Degress  v.  Hubbard,  2 
Posey  735.  See,  generally,  the  title 
MULTIFARIOUSNESS. 

B.   PLEA  AND  ANSWER. 

L  Joinder  of  Inconsistent  Defenses. 

In  an  action  for  assault  and  battery, 
an  answer  may  embrace  inconsistent 
defenses.  Each  separate  defense,  how- 
ever, which  is  set  up  in  answer;  each 
plea  in  confession  and  avoidance,  must 
constitute  in  itself  a  good  defense  to 
the  action  and  be  consistent  in  its 
averments.  But  distinct  defenses,  set 
Up  in  separate  pleas  in  the  answer, 
may  be  inconsistent  with  each  other 
without  invalidating  the  answer.  I.  & 
G.  N.  R.  Co.  v.  Kentle,  2  App.  Civ. 
Cases,  §  303.  See,  generally,  the  title 
PLEADING. 

3.  Matters  Provable  under  General  Is- 
sue.   . 

All  facts  proper  to  be  considered  in 
mitigation  of  damages,  in  an  action  to 
recover  damages,  are  admissible  under 
a  general  denial.  Shook  v.  Peters,  59 
Tex.  393. 

A  civil  action  for  damages  for  as- 
sault and   battery  is   not  governed  by 


the  rules  of  pleading  which  would  ap- 
ply in  a  criminal  prosecution.  In  such 
a  civil  action  matters  in  justification 
can  not  be  given  in  evidence  under  the 
general  issue,  but  they  must  be  spe- 
cially pleaded.  Hardin  v.  Hodges,  33 
Tex.  Civ.  App.  155,  76  S.  W.  217,  af- 
firmed in  97  Tex.  635,  no  op.  See, 
generally,  the  title  PLEADING. 
3.   Reconvention. 

Injury  to  the  defendant  in  an  action 
for  assault  resulting  from  a  malicious 
prosecution  of  him  by  the  plaintiff, 
can  not  be  pleaded  in  reconvention 
against  the  suit  for  damages.  Shook 
v.  Peters,  59  Tex.  393;  Hart  v.  Davis. 
21  Tex.  411.  See,  generally,  the  title 
SET-OFF,  RECOUPMENT, 
COUNTERCLAIM  AND  RECON- 
VENTION. 

V.  Evidence. 
A.    ADMISSIBILITY. 

1.  Declarations  and  Admissions. 

In  an  action  to  recover  damages  for 
a  trespass  vi  et  armis,  the  declarations 
of  the  plaintiff,  made  to  a  medical  man 
in  answer  to  inquiries  as  to  his  phy- 
sical condition  after  the  alleged  injury, 
are  admissible,  in  evidence,  though  the 
physician  may  not  have  been  em- 
ployed as  such.  So,  also,  are  his  dec- 
larations, under  like  circumstances,  as 
to  his  sensations  and  sufferings  from 
the  violence  inflicted;  but  not  his  dec- 
larations as  to  the  persons  and  weap- 
ons inflicting  it.  Newman  v.  Dodson, 
61  Tex.  91,  92.  See,  generally,  the  title 
DECLARATIONS  AND  ADMIS- 
SIONS. 

2.  Expert  and  Opinion  Evidence. 

See,  generally,  the  title  EXPERT 
AND  OPINION  EVIDENCE. 

Physician's  Opinion  as  to  Another's 
Health. — The  opinion  of  a  physician  is 
admissible  in  evidence  as  to  the  condi- 
tion of  another's  health,  whether  that 
opinion  is  in  part  founded  on  the  dec- 
larations of  the  party  or  not.  New- 
man  v.    Dodson,   61    Tex.    91,    92. 
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3.    Character  in  Evidence. 

See,  generally,  the  title  EVIDENCE. 

In  a  civil  action  for  assault,  evidence 
of  particular  acts  of  the  plaintiff,  going 
to  demonstrate  his  character  for  vio- 
lence and  turbulence,  is  inadmissible. 
Houston,  etc.,  R.  Co.  r.  Bell  (Civ. 
App.),  73  S.  W.  56,  affirmed  in  97 
Tex.   71. 

In  an  action  for  assault  and  battery 
provoked  by  certain  slanderous  state- 
ments made  by  plaintiff  against  a 
female  inmate  of  defendant's  house- 
hold for  which  the  defendant  assaulted 
the  plaintiff,  it  was  held  that  acts  and 
general  reputation  of  the  woman  in  a 
distant  state  many  months  before  the 
difficulty  were  too  remote  and  inad- 
missible, without  evidence  tending  to 
show  that  defendant  had  knowledge 
thereof.  Parham  v.  Langford,  43  Tex. 
Civ.  App.  31,  93  S.  W.  525. 

In  a  suit  for  damages  for  personal 
injuries  inflicted  by  an  assault,  the 
parties  were  unknown  to  each  other 
until  the  time  when  the  assault  was 
committed;  there  being  direct  evidence 
of  the  assault  and  battery  by  the  de- 
fendant, evidence  of  the  former  char- 
acter of  plaintiff  for  turbulence  was 
properly  excluded.  Shook  v.  Peters, 
59  Tex.  393. 

4.    Hearsay  Evidence. 

See,  generally,  the  title  HEARSAY 
EVIDENCE. 

Res  Gestae. — In  an  action  for  as- 
sault and  battery  the  petition  charges 
that  while  plaintiff  was  in  the  general 
sitting  room  of  the  defendant's  hotel 
the  defendant  without  provocation  un- 
lawfully assaulted  plaintiff,  inflicting 
great  and  serious  injuries,  etc.  The 
testimony  showed  such  assault  in  sit- 
ting room  and  continued  upon  the 
sidewalk.  The  court  held  that  the 
transaction  on  the  sidewalk  was  an 
emanation  of  the  occurrence  in  the 
sitting  room,  and  was  relevant  to  the 
allegation  as  res  gestae.  Sargent  v. 
Carnes,  84  Tex.  156,  19  S.  W.  378.  See, 
generally,   the   title   RES   GEST;E. 


Expressions  of  Pain  and  Suffering. 
— In  a  civil  action  for  assault,  it  was 
not  error  to  permit  witnesses  to  testify 
that  they  were  with  the  plaintiff  soon 
after  lie  was  hurt  and  heard  him 
groaning  and  complaining,  and  that  he 
seemed  to  be  suffering  a  great  deal. 
Jackson  v.  Wells,  13  Tex.  Civ.  App. 
275,  35  S.  W.  528,  affirmed  in  93  Tex. 
664,  no  op.;  Newman  v.  Dodson,  61 
Tex.  91. 

5.  Physical    Condition   of   Plaintiff. 
See,      generally,      the       title       EVI- 
DENCE. 

In  an  action  for  actual  and  ex- 
emplary damages  for  an  assault,  evi- 
dence showing  that  plaintiff  had 
hemorrhages  of  the  lungs  about  18 
months  prior  to  the  assault,  and  was 
weak  and  feeble  at  the  time  it  was 
committed,  is  admissible,  when  accom- 
panied by  evidence  from  which  it 
could  be  inferred  that  defendant  had 
knowledge  of  such  facts.  Jackson  v. 
Wells,  13  Tex.  Civ.  App.  275,  35  S.  W. 
528,  affirmed  in  93  Tex.  664,  no  op. 

6.  Physical   Examination   by   Jury. 
See,    generally,    the    titles    INSPEC- 
TION    AND     PHYSICAL     EXAMI- 
NATION; JURY. 

It  was  not  error  for  the  court,  in  a 
civil  action  for  an  assault,  to  permit 
the  jury  by  means  of  their  fingers  to 
examine  the  scars  upon  the  plaintiff's 
head  caused  by  the  blow  from  the  de- 
fendant's pistol.  Jackson  v.  Wells,  13 
Tex.  Civ.  App.  275,  35  S.  W.  528,  af- 
firmed  in   93   Tex.   664,   no   op. 

B.     PRESUMPTIONS     AND     BUR- 
DEN OF  PROOF. 

See,  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

An  instruction  that  if  the  jury  be- 
lieve defendant  did  not  commit  the  as- 
sault charged,  they  should  find  for  de- 
fendant, did  not  shift  the  burden  on 
defendant,  where,  in  another  para- 
graph, it  was  distinctly  charged  that 
the  burden  was  on  plaintiff,  and  it 
was   reiterated   that   if    they     believed, 
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"from  a  fair  preponderance  of  the  evi- 
dence" (that  is,  by  the  greater  weight 
and  credit  of  the  testimony),  that  the 
assault  was  committed,  they  should 
find  for  plaintiff;  and  the  omission  of 
the  alternative  charge,  that  if  plaintiff 
failed  to  make  out  his  case,  the  verdict 
should  be  for  the  defendant,  could  not 
he  complained  of  by  the  defendant,  be- 
cause he  had  failed  to  request  special 
instruction  on  that  point.  Krause  v. 
Spinn,  21  Tex.  Civ.  App.  510,  52  S.  W. 
■91,  affirmed  in  93  Tex.  712,  no  op. 

VI.  Damages. 

A.  IN  GENERAL. 

See,  generally,  the  title  DAMAGES. 

In  an  action  for  assault  and  battery 
the  rule  is  well  established  that  the 
law  implies  all  such  damages  as  natur- 
ally and  necessarily  result  from  the 
wrongful  act  complained  of,  and,  in 
such  cases,  it  is  only  necessary  to  show 
the  extent  and  amount  of  such  dam- 
ages, but,  where  damages  actually  sus- 
tained do  not  so  flow  from  the  act, 
they  are  not  implied,  and  must  be 
specially  pleaded  and  specific  proof 
thereof  made,  so  that,  where  severe 
bodily  injuries  are  shown  to  have  been 
inflicted,  the  law  infers  that  physical 
pain  resulted  therefrom,  for  such  is 
the  ordinary  and  well-known  opera- 
tion of  natural  laws.  In  such  cases 
this  element  of  damage  is  sufficiently 
shown  by  proof  of  the  nature,  char- 
acter, and  extent  of  the  injuries,  for 
from  the  evidence  thereof  the  jury 
may  infer  physical  pain.  Dallas,  etc., 
St.  R.  Co.  v.  Pettit,  47  Tex.  Civ.  App. 
354,    105    S.   W.    42,    44. 

B.  MEASURE  OF  DAMAGES. 

See,  generally,  the  title  DAMAGES. 

In  an  action  for  assault  and  battery 
the  jury  will  award  the  plaintiff  dam- 
ages as  compensation  for  the  injury 
done  to  him.  Bell  v.  Martin  (Civ. 
App.),  28  S.  W.  108;  Galveston,  etc., 
R.  Co.  v.  McMonigal  (Civ.  App.),  25 
S.  W.   341. 

In  an  action  for  assault  and  battery, 


the  injured  party  is  entitled  to  at  least 
nominal  damages.  This  nominal  dam- 
age would  be  the  measure  of  the  ac- 
tual damage,  if  no  other  were  shown. 
Flanagan  v.  Womack,  54  Tex.  45; 
Leach  v.  Leach,  11  Tex.  Civ.  App.  699, 
33  S.  W.  703,  affirmed  in  93  Tex.  666, 
no  op. 

C.    ELEMENTS  OF  DAMAGES. 

See,  generally,  the  title  DAMAGES. 
1.    Loss  of  Time. 

Where  the  petition  alleged  that  the 
injuries  to  and  the  reduced  capacity  of 
plaintiff  for  earning  a  livelihood  would 
remain  for  twelve  months,  failure  to 
limit  the  recovery  to  damages  sus- 
tained within  that  time  is  not  ground 
for  reversal,  where  the  trial  took  place 
within  four  days  after  the  expiration 
of  the  twelve  months,  and  the  charge 
referred  only  to  past  damages  and  such 
damages  as  the  evidence  showed. 
Knittel  v.  Schmidt,  16  Tex.  Civ.  App. 
7,  40  S.  W.  507,  affirmed  in  93  Tex. 
644,  no  op. 

In  a  civil  action  for  assault  and  bat- 
tery, plaintiff  may  give  in  evidence  his 
estimate  as  to  the  value  of  the  time 
lost  by  him  while  recovering  from  his 
injuries,  accompanied  by  a  statement 
of  the  facts  upon  which  such  estimate 
is  based.  Jackson  v.  Wells,  13  Tex.  Civ. 
App.  275,  35  S.  W.  528,  affirmed  in  93 
Tex.  664,  no  op.;  Texas,  etc.,  R.  Co.  v. 
Donovan  &  Co.,  86  Tex.  378,  25  S.  W. 
10,  affirming  23  S.  W.  735;  San  An- 
tonio, etc.,  R.  Co.  v.  Ruby.  80  Tex. 
172,  175,  15  S.  W.  1040. 

Evidence  that  plaintiff  in  an  action 
for  damages  for  an  assault  and  bat- 
tery suffered  from  headache  when- 
ever he  worked  in  the  sun  after  the  as- 
sault, and  could  not  work  as  he  could 
before  such  assault,  is  admissible  un- 
der an  allegation  that  he  had  suffered 
pain  and  been  prevented  from  the 
transaction  of  his  necessary  business, 
although  there  is  no  specific  allegation 
of  the  value  of  his  time.  Knittel  v. 
Schmidt,  16  Tex.  Civ.  App.  7,  40  S.  W. 
507,  affirmed  in  93  Tex.  644,  no  op. 
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An  instruction  in  an  action  for  dam- 
ages for  assault  and  battery,  authoriz- 
ing the  jury  in  estimating  plaintiff's 
damages,  to  consider  the  "loss  of  time'' 
and  "diminished  capacity  for  labor," 
is  not  objectionable  as  authorizing  a 
double  recovery.  Knittel  v,  Schmidt, 
16  Tex.  Civ.  App.  7,  40  S.  W.  507,  af- 
firmed in  93  Tex.  644,  no  op. 

2.    Pain  and  Mental  Suffering. 

a.  Physical  Pain  and  Suffering. 

In  an  action  for  assault  and  battery 
the  extent  of  the  testimony  as  to  the 
injury,  done  was  that  the  conductor 
slapped  plaintiff  on  the  jaw  and 
knocked  his  hat  off;  that  he  slapped 
him  down  in  the  presence  of  every  one 
on  the  car.  The  witness  was  asked 
the  following  question :  "Do  you 
know  anything  about  the  character  of 
the  slap,  whether  it  was  violent  or 
easy,  or  how  it  was?''  To  which  he 
replied:  "Well,  he  just  gave  him  a 
little  tap  on  the  side  of  the  head  and 
knocked  his  hat  off."  There  was  no 
evidence  -that  a  wound,  bruise,  or  cut 
was  inflicted  or  that  the  blow  caused 
pain.  The  testimony  shows  a  blow  so 
slight  that  physical  pain  can  not  rea- 
sonably be  inferred  from  it  alone,  and 
that,  without  specific  proof  of  such 
pain,  the  same  was  not  a  proper  ele- 
ment of  damage  to  be  considered  and 
alleged  by  the  jury.  Dallas,  etc.,  St. 
R.  Co.  V.  Pettit,  47  Tex.  Civ.  App.  354, 
105   S.   W.   42,   44. 

b.  Mental  Pain  and  Suffering. 

In  an  action  for  assault  and  battery, 
the  jury  are  not  only  allowed  to  con- 
sider the  actual  loss  of  plaintiff  but 
also  the  pain,  suffering  and  wounded 
feelings  of  plaintiff.  Shook  v.  Peters, 
59   Tex.   393. 

In  a  civil  action  for  an  assault  upon 
a  woman,  damages  may  be  recovered 
for  the  humiliation  and  mental  distress 
occasioned  to  her  thereby,  although 
there  was  no  battery.  Leach  v.  Leach, 
11  Tex.  Civ.  App.  699,  33  S.  W.  703, 
affirmed  in  93  Tex.  666,  no  op. 


D.     EXEMPLARY    DAMAGES. 

See,    generally,     the     title      EXEM- 
PLARY   DAMAGES. 
1.    General  Rule. 

In  an  action  for  assault  and  battery, 
one  who  commits  an  unprovoked  and 
malicious  assault  upon  the  person  of 
another  is  liable  to  the  latter  for  ex- 
emplary as  well  as  actual  damages. 
Jackson  v.  Wells,  13  Tex.  Civ.  App. 
275,  35  S.  W.  528,  affirmed  in  93  Tex. 
664,  no  op.;  Sargent  v.  Carnes,  84  Tex. 
156,  19  S.  W.  378;  Flanagan  v.  Wo- 
mack,  54  Tex.  45,  46;  Shook  v.  Peters, 
59   Tex.   393. 

But  exemplary  damages  can  not  be 
recovered  in  such  case  in  the  absence 
of  nr^of  of  actual  or  compensatory 
damages.  Flanagan  v.  Womack,  54 
Tex.  45. 
2. "  Evidence. 

In  an  action  for  assault  and  battery, 
exemplary  damages  being  allowed  in 
certain  cases  as  a  punishment,  and  not 
strictly  as  a  compensation  for  the 
wrong  done,  all  the  facts  and  circum- 
stances which  would  enable  the  jury  to 
act  advisedly  in  inflicting  the  appro- 
priate punishment,  are  proper  for  the 
consideration  of  the  jury.  Flanagans. 
Womack,  54  Tex.  45. 

When  an  action  for  assault  and  bat- 
tery seeks  recovery  of  exemplary  as 
well  as  actual  damages,  proof  that  the 
defendant  had,  just  before  the  assault, 
been  informed  of  an  insulting  message 
sent  by  plaintiff  to  his  wife,  was  ad- 
missible in  evidence.  Shapiro  v. 
Michelson,  19  Tex.  Civ.  App.  615,  47 
S.  W.  746;  Stude  v.  Saunders,  2  Posey 
122. 

In  an  action  for  assault  on  plaintiff 
by  defendants  because  of  slanderous 
words  said  concerning  a  young  female 
who  was  an  inmate  of  defendant's 
household,  the  plaintiff  insisted  that 
the  young  lady  referred  to  was  not 
under  protection  of  defendant.  But 
the  proof  failed  to  show  that  she  had 
any  other  protector  in  the  community 
and  the  court  held  that  it  was  proper 
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for  the  jury  to  consider  these  facts  and 
circumstances  upon  the  issue  of  ex- 
emplary damages.  Parham  v.  Lang- 
ford,  43  Tex.  Civ.  App.  31,  93  S.  W. 
525. 
3.  Instructions. 

In  an  action  for  assault  and  battery 
a  charge  "that  if  the  striking  was  done 
wantonly  and  without  justification," 
etc.,  the  jury  might  find  exemplary 
damages,  is  not  subject  to  the  objec- 
tion that  it  conveys  the  idea  that  the 
words  "wantonly"  and  "without  justi- 
fication" are  in  contemplation  of  law 
synonymous.  Such  a  charge  conveys  in 
apt  words  the  idea  that  the  act  must 
not  only  have  been  wanton,  but  also 
without  justification,  to  authorize  a 
verdict  for  exemplary  damages.  Shook 
v.  Peters,  59  Tex.  393.  See  post,  "In- 
structions/' VII. 

In  an  action  for  assault  and  battery 
the  appellant  complains  that  there  was 
not  sufficient  evidence  to  justify  a 
charge  by  the  court  upon  the  question 
of  exemplary  damages,  and  that  the 
verdict  was  contrary  to  the  manifest 
weights  of  the  evidence.  The  testi- 
mony of  the  appellee  shows  that  he 
was  causelessly  assaulted  while  a  guest 
of  the  appellant's  hotel,  and  that  after 
the  assault  within,  he  was  pursued  to 
the  sidewalk  and  subjected  to  renewed 
indignity.  It  is  true  that  the  testi- 
mony was  contradicted.  The  jury, 
however,  saw  fit  to  believe  the  state- 
ment of  the  appellee.  This  fully  justi- 
fied the  court  in  sustaining  the  charge 
on  exemplary  damages.  Sargent  v. 
Carnes,  84  Tex.  156,  19  S.  W.  378. 

E.    MITIGATION  OF  DAMAGES. 

See,     generally,     the     titles      CAR- 
RIERS;  DAMAGES.     See  post,   "In- 
structions," VI,  D,  3. 
1.   Proof  of  Provocation. 

In  an  action  for  assault  and  battery 
the  true  rule,  is  that  immediate  provo- 
cation— i.  e.,  such  as  happens  at  the 
time  of  the  assault  or  so  recently  be- 
fore it  as  to  induce  the  presumption 
that  the  violence  was  committed  un- 
2  Tex— 6 


der  the  immediate  and  continuing  in- 
fluence of  a  passion  thus  wrongfully 
excited — is  received  not  to  defeat  the 
action,  but  to  reduce  the  amount  of 
plaintiff's  recovery.  Leachman  v_ 
Cohen  (Civ.  App.),  91  S.  W.  809,  810. 
See  ante,  "Enticing  Away  Servants,'^ 
III,  A. 

In  an  action  for  assault  and  battery 
"the  jury  may  consider  any  circum*- 
stances  of  recent  and  immediate  mis- 
conduct on  the  part  of  plaintiff  in  re- 
spect to  the  same  transaction,  tending 
to  diminish  the  degree  of  injury, 
which  on  the  whole  is  fairly  to  be  at- 
tributed to  the  defendant.  Thus,  if 
the  plaintiff  himself  provoked  the  as- 
sault complained,  by  words  or  acts  so> 
recent  as  to  constitute  parts  of  the  res 
gestae,  these  circumstances  may  well 
be  considered  as  reducing  the  rear 
amount  of  the  plaintiff's  claim  for 
damages."  Leachman  v.  Cohen  (Civ. 
App.),  91  S.  W.  809,  810.  See,  gen- 
erally, the  title  RES  GEST^. 

In  an  action  for  assault  and  battery 
by  the  defendant  on  the  person  of  the 
plaintiff  because  the  plaintiff  drove  de- 
fendant's horse  in  a  reckless  and  in- 
human manner,  "the  defendant,  at  the- 
time  of  the  assault,  had  not  had  time 
for  cool  reflection,  and  if  as  a  result 
of  these  reports,  and  the  condition  and 
appearance  of  the  horse  when  he  was^ 
returned  to  the  stable  and  what  was 
then  said  and  done,  defendant  was  pro- 
voked into  making  the  assault,  then  he 
was  entitled  to  have  the  evidence  go 
to  the  jury  to  be  considered  by  them 
in  mitigation  of  the  damages  result- 
ing to  plaintiff.  The  theory  of  mitiga- 
tion is  based  upon  the  respect  enter- 
tained by  the  law  for  the  fraility  of 
human  passions,  which  looks  with  ai> 
eye  of  indulgence  upon  the  violation 
of  good  order  produced  in  the  moment 
of  violent  excitement  as  a  result  of 
abusive  language  or  improper  conduct 
on  the  part  of  plaintiff."  Leachman 
v.  Cohen  (Civ.  App.),  91  S.  W.  809r 
811. 
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2.  Instructions. 

Where  in  a  civil  action  for  assault, 
evidence  had  been  admitted  for  the 
purpose  of  mitigation,  it  was  not  er* 
ror  for  the  court  to  refuse  to  specify  in 
the  charge  the  facts  of  mitigation,  and 
to  instruct  the  jury  that,  if  they  found 
them  to  be  true,  they  should  consider 
them  in  mitigation  of  damages.  Jack- 
son v.  Wells,  13  Tex.  Civ.  App.  275,  35 
S.  W.  528,  affirmed  in  93  Tex.  G64,  no 
op.     See  post,  "Instructions,"  VII. 

3.  Mitigation  of  Exemplary  Damages. 
In  a  civil  action  for  an   assault   and 

battery,  the  fact  that  the  defendant 
has  been,  in  a  criminal  proceeding,  ad- 
judged guilty  of  an  assault,  and  had 
paid  a  fine  and  costs  therefor,  can  be 
pleaded  in  mitigation  of  exemplary 
damages,  but  not  in  bar  thereof.  Jack- 
son v.  Wells,  13  Tex.  Civ.  App.  275,  35 
S.  W.  528,  affirmed  in  93  Tex.  664,  no 
op.;  Flanagan  v.  Womack,  54  Tex.  45, 
46;  Shook  v.  Peters,  59  Tex.  393.  See, 
generally,    the    title    DAMAGES. 

In  an  action  for  assault  and  battery, 
in  absence  of  a  special  plea  of  justifi- 
cation, evidence  on  that  point  may  be 
admitted  and  considered  in  mitigation 
of  exemplary  damages,  but  even 
though  admitted  without  objection,  it 
can  not  be  considered  in  justification. 
Hardin  v.  Hodges,  33  Tex.  Civ.  App. 
155,  76  S.  W.  217,  affirmed  in  97  Tex. 
635,  no  op. 

An  instruction  in  an  action  for  dam- 
ages for  assault  and  battery,  that  if 
malice  on  the  part  of  defendant  is 
shown,  the  jury  may  in  their  discre- 
tion give  exemplary  damages  by  way 
of  punishment  to  defendant,  and  "for 
the  purpose  of  creating  a  wholesome 
example  to  others,"  is  not  improper. 
Knittel  v.  Schmidt,  16  Tex.  Civ.  App. 
7,  40  S.  W.  507,  affirmed  in  93  Tex. 
ff44,  no  op.  See  post,  "Instructions," 
VII. 

VII.  Instructions. 

See  ante.  "Exemplary  Damages," 
VI,  D;  "Mitigation  of  Damages,"  VI, 
E.  See,  generally,  the  title  INSTRUC- 
TIONS. 


A.  REQUEST      FOR      INSTRUC- 
TIONS. 

In  an  action  for  assault  and  battery 
when  actual  and  exemplary  damages 
are  claimed,  though  the  jury  should  be 
charged  to  distinguish  between  them 
in  their  verdict,  a  failure  to  so  charge 
will  not  be  ground  for  reversal  if 
there  be  no  request  to  so  charge. 
Shook  v.  Peters,  59  Tex.  393. 

B.  FORM   AND   SUFFICIENCY. 

1.  Instructions  Must  Be  Based  on  the 

Pleadings. 

See,  generally,  the  title  PLEAD- 
ING. 

In  an  action  for  assault  and  battery, 
it  was  not  error  to  refuse  to  charge 
that  plaintiff  could  recover  for  the  as- 
sault when  the  petition  alleged  only 
battery.  Shapiro  v.  Michelson,  19 
Tex.  Civ.  App.  615,  47  S.  W.  746. 

In  a  civil  action  of  damage  against 
a  corporation  for  an  assault  com- 
mitted by  its  agent  upon  a  woman, 
where  the  issue  of  exemplary  damages 
made  by  the  petition  had  been  aban- 
doned and  there  was  no  averment  that 
the  person  making  the  assault  was  an 
adult  male,  it  was  error  for  the  court 
to  give  in  charge  to  the  jury  the  defi- 
nition of  the  crime  of  aggravated  as- 
sault as  contained  in  the  criminal  code, 
to  the  effect  that  an  assault  becomes 
aggravated  when  committed  by  an 
adult  male  upon  a  female.  Texas  Coal, 
etc.,  Co.  v.  Arenstein,  22  Tex.  Civ. 
App.  441,   55   S.   W.   127. 

2.  Instructions  Must  Be  Based  on  Evi- 

dence. 
Where  on  a  trial  of  a  civil  action 
for  assault  no  element  of  justification 
appeared,  it  was  not  reversible  error 
for  the  judge  to  inform  plaintiff's 
counsel,  in  the  absence  of  defendant's 
attorneys,  that  the  court  would  not  in- 
struct on  the  issue  of  justification  nor 
was  it  error  to  charge  the  jury  to  find 
actual  damages  for  the  plaintiff  in  such 
case.  Jackson  v.  Wells,  13  Tex.  Civ. 
App.  275,  35  S.  W.  528,  affirmed  in  93 
Tex.  664,  no  op. 
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In  an  action  for  assault  and  battery 
where  defendant  assaulted  plaintiff  be- 
cause of  slanderous  words  said  about 
a  female  inmate  of  his  household,  the 
words  having  been  admitted  by  plain- 
tiff, to  charge  the  jury  to  the  effect 
that  they  might  consider  in  mitiga- 
tion of  damages  any  action  or  conduct 
of  the  plaintiff  that  was  reasonably 
calculated  to  bring  on  or  cause  the 
assault  by  which  he  was  injured,  was 
held  by  the  court  to  be  error.  Par- 
ham  v.  Langford,  43  Tex.  Civ.  App.  31, 
93  S.  W.  525.  See  ante,  "Mitigation 
of  Damages,"  VI,  E. 

In  an  action  to  recover  damages  for 
an  assault  and  battery,  the  plaintiffs 
testimony  showed  that  the  affair  was 
begun  in  the  barroom  of  a  hotel,  and 
defendant  had  pursued  plaintiff  out  of 
the  house,  the  fracas  terminating  upon 
the  sidewalk.  The  court  held  that  the 
testimony  was  amply  sufficient  as  a 
basis  for  a  charge,  that  the  plaintiff 
being  still  in  apparent  danger  had  the 
right  to  call  for  police  officers,  and 
that  for  so  doing  the  defendant  had  no 
right  to  remove  plaintiff  by  violence 
from  the  sidewalk.  Sargent  v.  Carnes, 
84  Tex.  156,  19  S.  W.  378. 

Assumption  of  Facts. — In  an  action 
for  damages  caused  by  an  assault  and 
battery  on  the  defendant  by  the  plain- 
tiff, a  charge  which  in  substance  as- 
sumes that  he  who  receives  a  blow  for 
words  spoken  may  not  return  the  blow 
in  self-defense  is  erroneous.  Harri- 
son v.  Moseley,  31  Tex.  608. 

3.   Invasion  of  Province  of  Jury. 

In  an  action  for  assault  and  battery 
a  charge  by  the  court  "that  if  you  find 
from  the  evidence  that  plaintiff  was 
about  to  cut  a  ditch  along  the  public 
road  in  front  of  the  gin  owned  by  the 
defendants  at  the  time  of  the  said  as- 
sault, if  any,  such  action  on  the  part 
of  the  plaintiff  will  not  excuse  or 
justify  defendant  for  the  legal  conse- 
quence of  said  assault,  if  any,"  was 
held  to  be  upon  the  weight  of  the  evi- 
dence.   Hardin  v.  Hodges,  33  Tex.  Civ. 


\pp.  155,  76  S.  W.  217,  affirmed  in  97 
Tex.  635,  no  op. 

In  an  action  for  damages  for  assault 
committed  by  defendants'  employees 
on  the  plaintiff,  a  request  to  charge 
'you  are  charged  as  a  matter  of  law, 
chat  M.  and  R.  who  are  charged  in  the 
plaintiffs  petition  as  having  assaulted 
the  plaintiff,  were  entitled  to  defend 
their  lives  and  person  against  the  as- 
saults of  the  plaintiff,"  is  properly  re- 
fused as  on  the  weight  of  the  evidence, 
because  it  would  have  been  an  assump- 
tion on  the  part  of  the  court  and 
would  tend  to  mislead  the  jury  as  to 
the  issues  of  the  case.  Houston,  etc., 
R.  Co.  v.  Bell  (Civ.  App.),  73  S.  W. 
56,  affirmed  in  97  Tex.  71. 

In  a  suit  for  damages  caused  to  the 
person  by  an  assault  and  battery,  held, 
that  it  was  error  to  so  instruct  the 
jury  as  to  exclude  from  their  consid- 
eration all  the  circumstances  explana- 
tory of  the  motives  and  intent  of  the 
defendant  in  striking  the  blow,  or  ex- 
planatory of  the  provocation  given, 
notwithstanding  the  jury  might  have 
been  satisfied  that  the  defendant 
wrongfully  began  the  difficulty.  Stude 
v.  Saunders,  2  Posey  122. 

But  it  is  not  a  charge  on  the  weight 
of  evidence,  in  a  suit  to  recover  dam- 
ages, for  the  trial  judge  to  enumerate 
the  facts  which  the  jury  might  con- 
sider in  estimating  damages,  when  the 
charge  does  not  assume  their  exist- 
ence, but  instructs  the  jury  that  they 
must  look  to  the  evidence  for  them. 
Nor  was  it  error  in  the  court  to  tell 
the  jury  that  if  the  injuries  com- 
plained of  were  proved  in  this  case, 
the  damage  resulting  from  them  might 
be  determined  from  the  general  knowl- 
edge and  experience  of  the  jury.  New- 
man v.   Dodson,   61   Tex.   91,   92. 

Charge  as  to  Amount  of  Recovery. 
—While  the  practice  of  district  judges, 
sometimes  indulged  in,  of  charging  in 
suits  for  damages  that  the  jury  might 
find,  if  at  all,  for  plaintiff  an  amount 
not    to    exceed   the    sum    claimed,    has 
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been  disapproved  by-  the  supreme 
court,  it  has  never  held  that  this  alone 
would  constitute  cause  for  reversing  a 
judgment.  It  certainly  would  not 
when  the  result  was  a  verdict  greatly 
less  than  the  amount  claimed,  and  not 
more  than  the  evidence  seemed  to  au- 
thorize. Newman  v.  Dodson,  61  Tex. 
91,  92,  See,  generally,  the  title  VER- 
DICT. 

4.  Instructions  Must  Not  Be  Mis- 
leading. 
In  an  action  for  assault  and  battery 
instructions  which,  standing  by  them- 
selves, may  be  misleading,  will  not  be 
ground  for  reversal  if,  when  taken  in 
connection  with  others,  they  state  the 
law  correctly.  Bell  v.  Martin  (Civ. 
App.).   28   S.   W.   108. 

VIII.  New  Trials. " 

See,  generally,  the  title  NEW 
TRIALS. 

A.  VERDICT  CONTRARY  TO  OR 
AGAINST  THE  WEIGHT  OF 
EVIDENCE. 

In  an  action  to  recover  damages  in- 
curred by  reason  of  an  indecent  as- 
sault made  upon  the  person  of  the 
plaintiff's  wife  by  the  defendant,  the 
court  was  requested  to  set  aside  the 
verdict  as  against  the  evidence,  where 
the  testimony  showed  that  the  plain* 
tiff  knew  that  the  defendant  was  ab- 
sent from  his  home  and  the  latter  had 
requested  the  plaintiff  not  to  go  to  his 
home  in  his  absence,  but  for  the  osten- 
sible purpose  of  putting  glass  in  the 
window  of  the  house,  which  was  owned 
by  him  and  occupied  by  defendant  and 
his  young  wife,  he  went  there  and 
made  insulting  and  humiliating  pro- 
posals to  her  and  took  indecent  liber- 
ties with  her  person.  The  court  held 
the  testimony  amply  sufficient  to  sus- 
tain the  verdict  for  plaintiff.  Krause 
v.  Spinn,  21  Tex.   Civ.   App.   510,  52   S. 


W.  91,  affirmed  in  93  Tex.  712,  no   op. 
B.    EXCESSIVE  DAMAGES. 

See  the  titles  DAMAGES;  NEW 
TRIALS. 

In  an  action  for  assault  and  battery 
caused  by  defendant  whipping  plain- 
tiff with  a  switch,  the  court  held  that 
a  verdict  for  $1,000  was  not  excessive. 
McGehee  v.  Shafer,  9  Tex.  20,  23. 

In  an  action  for  assault  and  bat- 
tery, when  the  testimony  showed  that 
defendant  assaulted  plaintiff  because 
plaintiff  kissed  his  little  son,  the  court 
held  that  a  verdict  of  $1,000  was  not 
excessive.  Shook  v.  Peters,  59  Tex. 
393. 

A  verdict  of  $1,000  was  not  excess- 
ive when  plaintiff  was  kicked  about 
the  head  and  face  and  his  shoulder 
was  dislocated.  And  the  court  held 
that  the  injuries  were  sufficient  to  sus- 
tain the  amount  found  by  the  jury.  Bell 
V.  Martin   (Civ.  App.),  28  S.  W.  108. 

In  an  action  for  damages  for  as- 
sault by  the  defendants'  depot  em- 
ployees on  the  plaintiff,  which  ended 
in  paralysis  and  his  complete  inca- 
pacity to  labor  whose  earning  capacity 
was  from  $1.25  to  $1.50  per  day  and 
whose  expectation  to  earn  was  from 
23  to  24  years,  held  a  verdict  for  $4,100 
is  not  excessive.  Houston,  etc.,  R.  Co. 
r.  Bell  (Civ.  App.),  73  S.  W.  56,  af- 
firmed in  97  Tex.  71.  See,  generally, 
the  title  NEW  TRIALS. 

IX.   Costs. 

See,    generally,    the    title    COSTS. 

In  an  action  for  assault  and  battery, 
where  plaintiff  recovers  less  than 
twenty  dollars,  he  can  not  recover 
costs.  In  such  case  judgment  should 
be  rendered  against  each  party  for  his 
nun  costs.  Paschal's  Dig.,  Art.  14G7. 
Breen  v.  Texas,  etc.,  R.  Co.,  50*  Tex. 
43,  48. 


Assent. 

As  an  element  of  contract,  see  the  titles  BONDS;    CONTRACTS;    DEEDS. 


Digitized  by 


Google 


Assessments. 

As  to  special  assessments  for  local  improvements,  such  as  sidewalks,  see  the 
title  SPECIAL  ASSESSMENTS.  As  to  assessment  of  taxes,  see  the  title 
TAXATION.  As  to  right  of  boards  of  education  to  make,  see  the  title 
SCHOOLS.  As  to  assessments  on  stock,  see  the  title  STOCK  AND  STOCK- 
HOLDERS. As  to  assessment  of  damages  in  condemnation  proceedings,  see 
the  title  EMINENT  DOMAIN.  As  to  payment  of  assessments  in  beneficial  or 
benevolent  associations,  see  the  title  BENEFICIAL  AND  BENEVOLENT 
ASSOCIATIONS.  As  to  injunction  against  assessment  of  tax,  see  the  title 
TAXATION.  As  to  assessments  by  mutual  associations,  see  the  title  BENE- 
FICIAL AND  BENEVOLENT  ASSOCIATIONS. 


Assessment — Rolls. 

See  the  title  TAXATION. 

Assessors. 

See  the  title  TAXATION. 

Assets. 

Sec  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS; 
BANKRUPTCY  AND  INSOLVENCY;  EXECUTORS  AND  ADMIN- 
ISTRATORS; MARSHALING  ASSETS  AND  SECURITIES;  PARTNER- 
SHIP. As  to  distribution  of  assets  of  insolvent  corporations,  see  the  title 
CORPORATION. 
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ASSIGNMENTS. 

BY  FRANK  I,.  THOMASSON. 

I.  Definition,  87. 

II.  Modes,  Requisites  and  Validity,  88. 

A.  Modes  and  Sufficiency,  188. 

1.  In  Writing  or  Oral,  88. 

2.  By  Delivery,  88. 

3.  By  Separate  Instruments,  89. 

4.  Equitable  Assignments,  89. 

a.  Order  or  Draft,  89. 

b.  Check  or  Note,  90. 

B.  Necessary  Elements,  92. 

1.  Assent  and  Acceptance  by  Assignor  and  Assignee,  92. 

2.  Assent  and  Acceptance  by  Debtor,  92. 

3.  Consideration,  92. 

4.  Notice  of  Assignment,  92. 

a.  Notice  to  Debtor,  92. 

b.  Notice  to  Third  Parties,  93. 

5.  Filing  and  Recording,  93. 

6.  Necessity  for  Seal,  93. 

C.  Subject  Matter  of  Assignment,  93. 

1.  In  General,  93. 

2.  Assignability  of  Particular  Choses  in  Action,  93. 

a.  Bills  of  Lading,  93. 

b.  Contracts,  93. 

c.  Insurance  Policies,  94. 

d.  Judgments  and  Decrees,  94. 

e.  Leases,  94. 
f.  Liens,  94. 

3.  Expectant  Interest,  94. 

4.  Estates  or  Interests  in  Realty,  95. 

5.  Claim  for  Statutory  Penalty,  95. 

6.  Licenses,  95. 

7.  Liquidated  Claim,  95. 

8.  Partial  Assignments,  95. 

9.  Railway  Ticket,  96. 

10.  Torts,  96. 

a.  To  the  Person,  96. 

b.  To  Property,  97. 

11.  Order  on  Fund,  97. 

D.  Validity,  97. 

1.  Champerty  and  Maintenance,  97. 

2.  Fraud,  97. 

3.  Estoppel  or  Waiver,  98. 

4.  Intent  or  Motive,  98. 

5.  Particular  Assignments,  98. 

m.  Construction,   Operation  and  Effect,  99. 

A.  Property  Passing  by  Assignment,  99. 

1.  In  General,  99. 

2.  Rights  Passing  as  Incident,  99. 

B.  Rights  and  Liabilities  of  Parties,  102. 
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1.  Of  Assignee,  102. 

a.  In  General,  102. 

b.  Assignee  Entitled  to  Remedies  of  Assignor,  102. 

c.  Assignee  Takes  Subject  to  Equities,  103. 

d.  Liability  to  Perform  Contract  Assigned,  104. 

e.  Assignee  Must  Use  Due  Diligence,  104. 

f.  Death  of  Assignor,  105. 

2.  Of  Assignor,  105. 

a.  Rights  of  Assignor,  105. 

b.  Liability  to  Assignee,  105. 

3.  Of  Debtor,  105. 

a.  Under  Partial  Assignment,  105. 

b.  To  Set  Up  Defenses,  Equities,  etc.,  105. 

4.  Priorities,  106. 

a.  As  to  Date  of  Assignment,  106. 

b.  As  between  Assignee  and  Assignor's  Creditors,  10T. 

c.  As   between   Assignee   and   Lienholder,   108. 

d.  As  between  Assignee  and  Subsequent  Purchaser  without  No- 

tice, 108. 

IV.    Procedure,  ios. 

A.  Action  in  Name  of  Assignor,  108. 

B.  Action  in  Name  of  Assignee,  108. 

C.  Control  of  Suit,  109. 

D.  Parties,  109. 

1.  Proper  and  Necessary  Parties,  109. 
r  2.  Effect  of  Assignment  Pendente  Lite,  110. 

E.  Pleading,  110. 

1.  Of  Plaintiff,  110. 

2.  Of  Defendant,  111.    • 

F.  Necessity  of  Proving  Assignment,  111. 

G.  Evidence,  112. 

1.  Burden  of  Proof,  112, 

2.  Admissibility,  112. 

3.  Weight  and  Sufficiency,  113. 

CROSS  REFERENCES. 

See  the  titles  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS; 
BILLS,  NOTES  AND  CHECKS;  DEEDS;  FRAUDULENT  AND  VOLUN- 
TARY CONVEYANCES;  HUSBAND  AND  WIFE;  INSURANCE;  JUDG- 
MENTS AND  DECREES;  LANDLORD  AND  TENANT;  ORDERS;  PART- 
NERSHIP; PRINCIPAL  AND  SURETY;  PUBLIC  LANDS;  VENDOR 
AND  PURCHASER. 

For  assignment  of  bill  of  lading,  see  the  title  CARRIERS  OF  GOODS.  For 
assignment  of  homestead,  see  the  title  HOMESTEAD  EXEMPTIONS. 


I.  Definition. 

The  word  assignment  means  "the 
act  by  which  one  person  transfers  to 
another  or  causes  to  vest  in  another 
his  property  or  an  interest  therein;  the 


transfer  or  making  over  the  estate, 
right,  or  title  which  one  has  in  lands 
and  tenements/'  Black's  Law  Die,  97, 
98;  Burrill  on  Assign.,  §  1.  Harlowe 
v.  Hudgins,  84  Tex.  107,  111,  19  S.  W. 
364. 
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II.    Modes,    Requisites  and  Va- 
lidity. 
A.  MODES   AND   SUFFICIENCY. 
1.     In  Writing  or  Oral. 

Form  of  Transfer  Immaterial. — 
An  instrument  is  "assigned"  within 
the  meaning  of  art.  307,  Rev.  Stat, 
when  it  is  transferred  from  one  to 
another.  The  form  of  the  transfer, 
whether  written  or  verbal,  is  imma- 
terial. Word  v.  Elwood,  90  Tex.  130, 
_131,  37  S.   W.  414. 

The  assignment  of  a  debt  may  be  by 
-parol  as  well  as  by  deed..  Ogden  v. 
Slade,  1  Tex.  13,  16;  White  v.  Downs, 
40  Tex.  225,  226;  Texas,  etc.,  R.  Co. 
v.  Wright,  2  App.  Civ.  Cases,  §§  339, 
340. 

Parol  Assignment  Sufficient.  —  A 
chose  in  action,  not  evidenced  by 
writing  or  an  open  account,  may  be 
assigned  without  writing,  and  the  as- 
signment will  pass  the  equitable  title 
to  the  assignee.  Rollison  v.  Hope,  18 
Tex.  446,  447;  Texas,  etc.,  R.  Co.  v. 
Wright,  2  App.  Civ.  Cases,  §§  339,  340. 

Land  Certificate.— The  transfer  of 
an  unlocated  land  certificate  need  not 
be  in  writing.  Jones  v.  Reus,  5  Tex. 
Civ.  App.  628,  24  S.  W.  674,  affirmed 
in  93  Tex.  711,  no  op. 

"Our  supreme  court  has  from  the 
first  held  and  treated  unlocated  land 
certificates  as  personal  property,  so 
far  considered  chattels,  that  they  are 
the  subject  of  verbal  sale  and  delivery, 
and  that  such  sales  are  not  within  the 
statute  of  frauds  and  need  not  be  in 
writing.  Randon  v.  Barton,  4  Tex. 
289,  292;  Cox  v.  Bray,  28  Tex.  247; 
Johnson  v.  Newman,  43  Tex.  628,  640." 
Stone  v.  Brown,  54  Tex.  330,  334. 

The  owner  of  certain  land  certifi- 
cates deposited  them  with  an  agent 
for  safe-keeping  and  sale,  together 
with  complete  transfers  in  blank, 
properly  acknowledged.  The  agent  de- 
posited the  certificates  and  transfers 
in  blank  as  collateral  security  for  a 
loan.  In  a  suit  by  the  former  owner 
to    recover    the    certificates,    held    that 


the  land  certificates,  not  being  located, 
were  personal  property,  as  such  were 
subject  to  verbal  sale  and  delivery,  and 
such  sale  need  not  be  evidenced  by 
writing.  Stone  v.  Brown,  54  Tex.  330. 
See  the  title  PUBLIC  LANDS. 

Title  Bond  for  Land. — A  parol  as- 
signment of  a  title  bond  for  land,  upon 
a  full  and  valuable  consideration,  en' 
titles  the  assignee  to  institute  and 
maintain  an  equitable  action  in  his 
own  name;  and  tlfe  statute  of  frauds 
cannot  be  interposed  to  defeat  the 
recovery  of  such  assignee.  Bullion  v. 
Campbell,  27  Tex.  653.  See  the  title 
VENDOR  AND  PURCHASER. 
2.   By  Delivery. 

General  Rule. — A  chose  in  action 
may  be  assigned  by  delivery.  Texas, 
etc.,  R.  Co.  v.  Wright,  2  App.  Civ. 
Cases,  §§  339,  340.  In  this  case  it  was 
held  that  such  assignment  was  suffi- 
cient to  vest  title  in  the  assignee. 

Promissory  Note. — $720.  On  or  be- 
fore the  first  day  of  January,  eighteen 
hundred  and  fifty,  we,  or  either  of  us, 
promise  to  pay  to  T.  J.  Corneluss,  or 
bearer,  seven  hundred  and  twenty 
dollars,  for  value  received  which  may 
be  paid  in  cash  notes  on  solvent  men 
living  in  Red  River  county,  Texas, 
under  one  hundred  dollars  each,  and 
drawing  ten  per  cent,  interest,  with 
our  indorsements  on  them,  this  21st  of 
September,  1847.  "(Signed)  R.  Surry, 
R.  M.  Hopkins."  This  note  though  not 
technically  a  promissory  note  in  its 
inception,  was  assignable  in  equity  by 
delivery,  and  the  plaintiff  might  well 
maintain  an  action  on  it  in  his  own 
name.  Hopkins  v.  Seymour,  10  Tex. 
202. 

The  following  note  is  assignable 
and  transferable  by  delivery:  "One 
month  after  date  I  promise  to  pay 
Ben.  A.  Vansickle,  or  bearer,  one  first 
class  sulky,  made  in  Henderson, 
worth  seventy-five  dollars,  and  forty 
dollars  in  cash.  "A.  K.  Vansickle." 
McDonough  v.  Vansickle,  32  Tex.  134, 
135.  See  the  title  BILLS,  NOTES 
AND  CHECKS. 
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Bank  Book  Not  Assignable  by  De- 
livery.— A  bank  account  book,  being 
a  chose  in  action  not  assignable  by 
delivery,  its  delivery  to  a  third  party 
will  not  vest  in  him  dominion  over  the 
money  it  represents,  nor  authorize 
him  to  maintain  an  action  for  it  in 
his  own  name.  Stewart  v.  State,  42 
Tex.  242.  See  the  title  BANKS  AND 
BANKING. 

3.  By  Separate  Instruments. 

The  assignments  of  an  obligation 
are  none  the  less  valid  or  effectual  to 
vest  title  in  the  assignee,  because 
made  by  separate  deeds  or  instru- 
ments.    Durst  v.  Swift,  11  Tex.  273. 

4.  Equitable  Assignments, 
a.   Order  or  Draft. 

Requisites. — It  is  well  settled  that  it 
is  not  essential  to  create  an  equitable 
assignment  that  the  fund  on  which 
the  order  is  given  should  have  an 
actual  present  existence,  but  if  if  has 
potential  existence,  based  upon  what 
exists  at  the  time  the  order  is  given, 
it  is  the  subject  matter  of  equitable 
assignment.  Beaumont  Lumber  Co.  v. 
Moore  (Civ.  App.),  41  S.  W.  180; 
Milmo  Nat.  Bank  v.  Convery,  8  Tex. 
Civ.  App.  181,  27  S.  W.  828;  Harris 
County  v.  Campbell,  68  Tex.  22,  3  S. 
W.  243;  Cleveland  v.  Williams,  1  App. 
Civ.  Cases,  §  443. 

A  mere  promise  to  give  an  order  on 
a  third  person  for  funds  due  the 
promisor,  based  upon  a  past  consid- 
eration, does  not  amount  to  an  assign- 
ment of  the  fund.  Henke  v.  Keller 
(Civ.  App.),  110  S.  W.  783. 

An  order  drawn  by  a  contractor  on 
the  owner  of  a  building  in  favor  of  a 
materialman  is  an  equitable  assign- 
ment of  so  much  of  the  fund  on  hand 
due  the  contractor  on  the  contract  as 
it  was  given  for.  Foley  v.  Houston 
Co-Op.,  etc.,  Co.  (Civ.  App.),  106  S. 
W.   160. 

Fund  Must  Be  Specified.— Even  in 
equity,  no  interest  is  acquired  in  a 
chose  in  action  by  a  mere  order  for  a 
designated      sum     of     money     drawn 


against  the  debtor;  to  acquire  such 
interest  the  order  must  be  drawn 
against  the  specified  fund.  Harris 
County  v.  Campbell,  68  Tex.  22,  3  S. 
W.  243.  See,  also,  Jones  v.  Cunning- 
ham &  Son,  4  App.  Civ.  Cases,  §  6,  15 
S.  W.  38. 

But  where  one  who  has  arranged 
for  a  loan  of  money  with  which  to 
pay  for  the  building  of  a  house  gives 
to  the  contractor  who  has  done  the 
work  an  order  on  the  loan  company 
for  the  balance  of  the  money  still  re- 
maining in  its  hands,  the  fact  that 
such  order  is  not  accepted  because  of 
garnishment  process  served  on  the 
company  will  not  prevent  the  order 
from  operating  as  an  equitable  as- 
signment of  the  fund.  Texas,  etc., 
Supply  Co.  v.  National  Loan,  etc.,  Co., 
22  Tex.  Civ.  App.  349,  54  S.  W.  1059, 
affirmed  in  93  Tex.  721,  no  op. 

Assent  of  Debtor  Not  Necessary. — 
If  A.  having  a  debt  due  to  him  from  B., 
should  order  it  to'  be  paid  to  C,  the 
order  would  amount  in  equity  to  an 
assignment  of  the  debt,  and  would  be 
enforced  in  equity,  although  the 
debtor  has  not  assented  thereto.  The 
same  principle  would  apply  to  the  case 
of  an  assignment  of  a  part  of  such 
debt.  White  v.  Downs,  40  Tex.  225, 
234.  See,  also,  Milmo  Nat.  Bank  v. 
Convery,  8  Tex.  Civ.  App.  181,  183, 
27   S.   W.  828. 

An  order  drawn  upon  a  fund,  even 
though  that  fund  have  but  a  potential 
existence,  will  operate  as  an  assign- 
ment of  the  fund  without  acceptance 
of  the  order  by  the  person  having  the 
fund  in  charge.  Beaumont  Lumber 
Co.  v.  Moore  (Civ.  App.),  41  S.  W.  180. 

Potential  Fund.  —"This  is  to  notify 
you  that  we  have  agreed  with  Wm.  D. 
Cleverland  &  Co.,  of  Houston,  Texas, 
that  they  shall  have  the  proceeds  of 
said  logs,  and  this  is  your  authority 
to  hereafter  account  to  said  Wm.  D. 
Cleverland  &  Co.  for  such  logs,  and 
pay  over  to  them  the  proceeds  and  all 
amounts  due  us  on  account  of  same. 
Yours    truly,    Smith    Bros."      As    long 
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as  the  debt  existed  with  reference  to 
which  the  order  was  given,  it  seems 
clear  that  the  order  operated  as  an 
equitable  assignment  to  Cleverland  & 
Co.  of  such  fund  as  it  existed  then  or 
arose  thereafter.  Beaumont  Lumber 
Co.  v.  Moore  (Civ.  App.),  41  S.  W. 
180,  181. 

Account  for  Labor. — "Cleburne, 
Texa>  January  27,  1903;  W.  H. 
Comer,  Esq.;  Please  pay  to  John  W. 
Floore  the  amount  you  are  due  me 
for  work  and  material  to  this  date 
and  this  shall  be  your  receipt  for 
same.  Respectfully,  H.  I.  Malsbury." 
"I  accept  the  above  and  will  pay  on 
the  above  order  any  amount  I  find  I 
am  due  Malsbury.  W.  H.  Comer, 
1-31-1903."  The  order  given  by  Mals- 
bury was  in  effect  an  assignment  of 
the  particular  account  to  Floore. 
Comer  v.  Floore  (Civ.  App.),  88  S. 
W.  246. 

An  understanding  between  a  rail- 
road company,  the  laborers,  and  the 
boarding-house  keepers  that  the  com- 
pany should  retain  a  sufficient  amount 
of  the  wages  of  the  laborers  to  pay 
their  board,  and  that  the  wages  so  re- 
tained should  be  paid  to  the  keepers 
of  the  boarding  house  in  discharge  of 
the  board  is  in  contemplation  of  law 
the  same  as  if  the  laborers,  after  the 
wages  were  due,  had  in  settlement  of 
their  board  given  orders  upon  the  com- 
pany for  an  amount  sufficient  to  pay  it 
and  the  company  had  accepted  them 
and  operates  in  equity  at  least  as  a 
valid  assignment  of  the  debts  due  for 
wages.  Mcllhenny  v.  Binz,  80  Tex.  1, 
19,  20,  13  S.  W.  655. 

Land  Warrants. — An  order  by  A. 
authorizing  the  state  to  issue  to  B.  as 
assignee  of  A.  a  certain  land  warrant 
in  favor  of  A.  for  1280  acres  of  land, 
amounts  to  an  equitable  assignment 
thereof  from  A.  to  B.  Andrews  v. 
Smithwick,  20  Tex.  Ill,  118.  See  the 
title  PUBLIC  LANDS. 

Question  for  Jury. — Where  an  in- 
sured   party    makes   an    assignment   of 


part  of  the  money  due  by  an  order  on* 
the  agent  of  the  insurance  company, 
such  order  may  not  be  a  legal  assign- 
ment of  part  of  the  insurance  money, 
yet  where  there  is  evidence  tendingr 
to  show  that  it  was  the  understanding 
of  the  insured  party  to  transfer  that 
amount  of  the  debt,  and  that  the  com- 
pany had  notice  thereof,  it  should  be 
left  to  the  jury  to  determine  whether 
or  not  it  was  an  equitable  assign- 
ment. Collins,  etc.,  Co.  v.  United 
States  Ins.  Co.,  7  Tex.  Civ.  App.  579,. 
27  S.  W.  147. 

Draft  Attached  to  Account  for  Mer- 
chandise.— Where  a  draft  with  an  ac- 
count for  merchandise  attached  is- 
drawn  in  favor  of  a  bank  and  the  draft 
is  paid  by  the  bank,  it  operates  as  an 
assignment  of  the  claim  to  the  bank 
independent  of  the  unexpressed  inten- 
tion of  the  assignor.  Provident  Nat. 
Bank  v.  Hartnett  &  Co.,  45  Tex.  Civ. 
App.  273,  100  S.  W.  1024. 

Presumption  Where  Draft  Barred 
by  Lapse  of  Time.— The  fact  that  a 
draft  for  the  purchase  price  of  goods- 
discounted  by  a  bank  has  been  allowed 
to  become  barred  by  lapse  of  time 
without  being  asserted  by  the  bank, 
authorizes  an  inference  that  the  same 
was  a  temporary  expedient,  and  did 
not  operate  as  an  assignment  of  the 
claim  for  the  purchase  price  of  the- 
goods.  Miller  &  Co.  v.  Goodman,  15 
Tex.  Civ.  App.  244,  40  S.  W.  743,  af- 
firmed in   93  Tex.   714,  no  op. 

b.    Check  or  Note. 

Intent  to  Assign  Gathered  from 
Circumstances. — Where  a  note  was 
executed  to  the  bank,  the  treasurer  of 
the  plaintiff  corporation,  who  was  also 
the  cashier  of  the  bank,  agreed  to  pay 
it  out  of  the  first  money  due  to  the 
makers  of  the  note  after  its  maturity, 
and  subsequent  to  the  time  when  the 
materialmen  paid  the  note,  the  mak- 
ers of  the  note  gave  them  an  order 
for  the  $500,  which  was  also  accepted, 
to  be  paid  out  of  the  first  money 
which  should  become  due  to  the  draw- 
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ers.  The  makers  of  the  note  had  the 
right  to  direct  the  payment  of  any 
part  of  the  money  due  or  to  become 
due  to  them  under  their  contract,  to 
any  subcontractor, '  materialmen,  or 
laborer  who  had  acquired  or  was  in 
position  to  acquire  a  lien  upon  the 
building  for  labor  or  material  fur- 
nished in  its  construction.  The  cir- 
cumstances show  that  it  was  the 
intention  of  the  parties  that  the  note 
was  to  be  paid  out  of  the  fund;  and 
it  is  also  apparent  that  it  was  contem- 
plated that  the  draft  should  be  paid 
from  the  same  source.  This,  it  would 
seem,  would  make  an  equitable  assign- 
ment of  so  much  of  the  fund,  and 
would  authorize  the  court,  in  the  ad- 
justment of  the  equities  between  the 
parties,  to  decree  that  the  plaintiff 
company  should  pay  from  the  money 
found  due  to  the  makers  of  the  note 
the  amount  which  the  latter  had  di- 
rected it  to  pay.  Johnson  v.  Amarillo 
Imp.  Co.,  88  Tex.  505,  510,  31  S.  W. 
503.  See,  also,  Harris  County  v. 
Campbell,   68   Tex.  22,   3   S.   W.  243. 

A  drawer  of  certain  checks  owed 
the  party  for  whose  benefit  the 
checks  were  drawn  the  amounts  for 
which  they  were  drawn,  and  it  was 
agreed  by  him  and  them  that  he 
would  pay  to  them  the  aggregate 
amount  of  the  two  checks  on  his  in- 
debtedness to  them.  He  had,  prior  to 
the  execution  and  delivery  of  the 
checks,  informed  them  that  he  had 
funds  in  the  Dallas  bank,  and  desired 
to  pay  them  out  of  that  fund,  and  the 
method  of  collecting  or  getting  the 
money  6ut  of  the  bank  was  discussed, 
and  it  was  agreed  between  interveners 
and  the  drawer  that  he  should  issue  a 
check  payable  to  the  El  Paso  bank,  so 
that  tha*  bank  could  collect  the  amount 
and  pay  same  over  to  interveners.  Im- 
mediately after  the  first  check  was 
issued,  interveners  had  the  El  Paso 
bank  telegraph  the  Dallas  bank  to  as- 
certain whether  or  not  the  drawer  had 
funds  in   that  bank,  and  that  bank  re- 


plied that  he  had  deposited  with  it 
$283.  Then  the  drawer  issued  the 
second  check  and  delivered  it  to  in- 
terveners, and  they  then  gave  to  the 
said  drawer  their  receipt  for  the  ag- 
gregate amount  of  the  two  checks. 
The  legitimate  inference  is  that  such 
checks  by  the  said  drawer  operated 
to  transfer  or  assign  to  interveners 
,$275  of  the  fund  he  had  deposited  with 
the  Dallas  bank.  New  York  Life  Ins, 
Co.  v.  Patterson,  35  Tex.  Civ.  App. 
447,  452,  80  S.  W.  1058,  affirmed  in  9S 
Tex.  626,  no  op.  See,  also,  Adoue  «. 
Blum,  6  Tex.  Civ.  App.  286,  25  S.  W. 
335.  See  the  title  BANKS  AND 
BANKING. 

Byrne  &  Co.,  of  which  firm  one 
Cook  was  a  silent  partner,  were  con- 
tractors with  the  city  of  Dallas  for 
building  a  city  hall.  The  contractors 
sublet  a  part  of  the  work  to  Loonie. 
Dispute  having  arisen  between  Loonie 
and  the  contractors,,  they  submitted 
the  matter  to  arbitration,  Cook  actings 
for  the  contractors'  firm,  Byrne  &  Co. 
and  claimed  to  the  balance  due  on 
the  contract.  The  agreement  to  arbi- 
trate authorized  the  payment  by  the 
city  according  as  the  award  should 
determine.  Held,  that  the  proceedings 
under  the  agreement  for  arbitration, 
taken  in  connection  with  the  proper 
construction  of  the  agreement  itself, 
amounted  to  an  assignment  by  Byrne 
&  Co.  to  Loonie  of  the  funds  in  the 
hands  of  the  city  due  on  the  contract 
for  the  building,  not  to  exceed  the 
amount  of  the  award.  Dallas  v. 
Loonie,  etc.,  Co.,  83  Tex.  291,  18  S. 
W.  726.  See  the  title  ARBITRATION 
AND  AWARD,  ante,  p.  25. 

Delivery  of  Check  Operates  as  As- 
signment.— Where  *a  debtor,  having 
funds  to  his  credit  in  a  bank,  drew  a 
check  thereon  in  favor  of  one  of  his 
creditors  before  garnishment  of  the 
bank  by  another  creditor,  the  delivery 
of  the  check  operated  as  an  equitable 
assignment  of  so  much  of  the  fund,  al- 
though the  bank  had  no  notice  thereof 
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at  that  time,  and  the  bank  was  au- 
thorized to  make  payment  of  the 
check  after  the  garnishment  had  been 
served  upon  it.  Neely  v.  Grayson 
County  Nat.  Bank,  25  Tex.  Civ.  App. 
513,  61   S.   W.  559. 

B.    NECESSARY  ELEMENTS. 

1.  Assent    and    Acceptance    by    As- 
signor and  Assignee. 

Assignee   Must   Observe  Conditions. 

— An  offer  through  an  agent  to  assign 
the  balance  due  on  an  account  for  a 
certain  amount  in  cash  is  not  accepted 
by  a  payment  by  check  until  such  pay- 
ment is  ratified;  hence  the  subsequent 
transfer  of  the  claim  by  the  drawer  of 
the  check  raises  no  defense  to  an 
action  against  stfch  drawer  by  the  pro- 
poser of  the  agreement  to  assign. 
Franklin,  etc.,  Ass'n  v.  Eubanks 
(Sup.),  18  S.  W.  699. 

Assent  of  Assignor. — When  a  rail- 
way company  and  its  contractors 
agreed  with  a  subcontractor,  that,  in 
consideration  of  his  furnishing  labor- 
ers' board,  the  amount  due  for  their 
board  should  be  taken  out  of  their 
wages,  and  be  due  the  subcontractor 
and  constitute  a  lien  upon  the  road, 
the  laborers  not  being  parties  to  such 
an  agreement,  there  was  not  such  an 
assignment  of  the  claim  as  would  give 
the  subcontractor  a  laborers'  lien.  To 
create  an  equitable  assignment  in  this 
case,  the  debt  must  have  been  pur- 
chased of  the  laborers  for  a  consider- 
ation satisfactory  to  them.  Texas, 
etc.,  R.  Co.  v.  McCaughey,  62  Tex.  271. 

Acceptance  Inferred. — Words  im- 
porting a  sale  and  conveyance  and  an 
agreement  to  pay  and  deliver  to  the 
assignee  one-half  of  whatever  sum 
may  be  realized  out  of  and  collected 
from  a  railroad  company  by  virtue 
of  a  claim  for  personal  injuries,  are 
sufficient  to  transfer  one-half  of  the 
cause  of  action.  Texas,  etc.,  R.  Co. 
v.  Vaughan,  16  Tex.  Civ.  App.  403,  40 
S.   W.    1065. 

2.  Assent  and  Acceptance  by  Debtor. 
It  is  not  essential  to  the  assignment 


of  a  debt  or  chose  in  action,  valid  in 
equity,  that  it  receive  the  consent  of 
the  debtor.  Milmo  Nat.  Bank  v.  Con- 
very,  8  Tex.  Civ.  App.  181,  27  S.  W. 
828;  Ross  v.  Smith,  19  Tex.  171,  174. 
See,  also,  Beaumont  Lumber  Co.  v. 
Moore  (Civ.  App.),  41  S.  W.  180.  See 
ante*  "Order  or  Draft,"  II,  A,  4,  a. 

3.  Consideration. 

In  an  action  by  the  assignee  of  a 
claim  for  damages  to  a  crop,  it  is  im- 
material so  far  as  the  defendant  is  con- 
cerned whether  there  was  any 
consideration  for  the  transaction  or 
not.  That  is  purely  a  matter  between 
the  assignor  and  the  assignee.  It  is 
sufficient  to  protect  the  defendant 
against  any  claim  that  the  assignor 
could  make.  St.  Louis,  etc.,  R.  Co.  v. 
Jenkins    (Civ.   App.),   89    S.    W.    1006. 

4.  Notice  of  Assignment 
a.    Notice  to  Debtor. 

Although  it  is  not  essential  to  the 
validity  of  an  assignment  that  notice 
by  the  assignee  be  given  to  the  debtor, 
yet  it  may  be  important  to  the  as- 
signee that  such  notice  be  given; 
otherwise  the  rights  of  third  persons 
may  intervene  to  his  prejudice.  Ross 
v.  Smith,  19  Tex.  171,  174;  Milmo  Nat. 
Bank  v.  Convery,  8  Tex.  Civ.  App. 
181,  27  S.  W.  828. 

It  is  not  essential  to  the  assignment 
that  notice  thereof  be  given  to  the 
debtor,  the  owner  of  the  building,  or 
that  she  consented  thereto.  Campbell 
v.  Grant  Co.,  36  Tex.  Civ.  App.  641, 
82  S.  W.  794. 

The  assignee  of  an  interest  in  a 
cause  of  action  against  one  who  sub- 
sequently settled  with  the  assignor 
without  the  assignee's  knowledge,  not 
having  filed  his  assignment  with  the 
papers  in  the  suit  in  accordance  with 
Revised  Statutes,  article  4647,  must 
show  that  the  defendant  had  notice  of 
his  rights  before  making  settlement, 
to  entitle  him  to  recover  of  such  de- 
fendant his  interest  as  assignee  in  the 
amount  for  which  the  claim  was  set- 
tled. Gulf,  etc.,  R.  Co.  v.  Eldredge,  35 
Tex.  Civ.  App.  467,  80  S.  W.  556. 
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It  is  the  duty  of  the  assignee  of  a 
nonnegotiable  note  to  promptly  notify 
the  maker  of  such  transfer.  It  is  even 
held  that  a  transfer,  save  as  between 
the  payee  and  the  indorsee,  is  not 
complete  until  such  notice  was  given. 
Daniels  on  Xeg.  Inst,  §  742.  Swear- 
ingen  v.  Buckley,  1  Posey  421,  429. 
b.   Notice  to  Third  Parties. 

Open  Account. — Article  4647,  Rev. 
Stat.  1895,  does  not  purport  to  be 
making  a  rule  as  to  the  admission  of 
transfers  of  open  account  in  evidence, 
but  is  merely  making  a  rule  as  to 
notice  to  third  parties  of  the  assign- 
ment of  the  cause  of  action.  If  the 
transfer  had  been  filed  and  the  minute 
made  by  the  clerk  as  that  statute  pro- 
vides, it  would  have  been  in  no  better 
shape  as  evidence  than  if  it  had  not 
been  so  filed.  Standifer  v.  Bond 
Hardware  Co.  (Civ.  App.),  94  S. 
W.  144,   145. 

5.  Filing  and  Recording. 

When  Recordation  Useless. — The 
recordation  of  the  assignment  of  an 
account,  which  the  registration  law 
of  this  state  neither  requires  nor  au- 
thorizes to  be  recorded  (Hart.  Dig., 
art.  2787)  is  not  notice  of  such  assign- 
ment. Burnham  v.  Chandler,  15  Tex. 
441,  443.  See  the  title  ACCOUNTS 
AND  ACCOUNTING,  vol.  1,  p.  61. 

6.  Necessity  for  Seal 

When  Seal  Unnecessary. — A  con- 
tract for  the  sale  of  land  is  not,  by 
the  statute  of  this  state,  required  to  be 
under  seal,  hence  the  interest  which 
the  vendee  has  under  such  contract 
of  sale  is  assignable,  and  as  it  is  vested 
in  him  by  a  conveyance  without  seal, 
so,  in  like  manner,  may  it  be  trans- 
ferred to  another.  Holman  v.  Cris- 
well,  13  Tex.  38,  44,  45.  See  Durst  v. 
Swift,   11  Tex.  273,  280. 

Where  the  defendant  contracted 
under  seal  to  convey  a  certain  quan- 
tity of  lands,  to  lie  in  certain  counties 
of  the  state,  but  not  described,  within 
a  certain  time,  or  in  the  event  of 
failure,  to  pay  a  certain  sum  of  money, 


in  a  suit  by  an  assignee,  against  the 
obligor,  for  the  money,  it  was  held 
that  it  was  not  necessary  for  the  as- 
signments to  have  been  under  seal. 
Durst  v.  Swift,  11  Tex.  273. 

C.     SUBJECT     MATTER     OF    AS- 
SIGNMENT. 

1.  In  General. 

In  this  state  the  general  rule  is  that 
any  species  of  property  is  assignable. 
Doty  v.  Caldwell  (Civ.  App.),  38  S. 
W.  1025. 

2.  Assignability  of  Particular  Choses 

in  Action. 

a.  Bills  of  Lading. 

See  the  title  CARRIERS  OF 
GOODS. 

b.  Contracts. 

Contract  to  Operate  Street  Rail- 
ways. — A  contract  by  a  street  railway 
company  with  a  land  company,  to  op- 
erate a  line  of  street  railway  is  assign- 
able (Revised  Statutes,  article  308); 
and  a  purchaser  from  the  land  com- 
pany of  its  property  and  rights  under 
such  contract,  can  maintain  an  action 
for  failure  to  so  operate  it.  Lakeview 
Land  Co.  v.  San  Antonio  Traction  Co., 
95  Tex.  252,  66  S.  W.  766. 

Contract  for  the  Use  of  Land. — A 
contract  by  which  the  owner  of  a  cer- 
tain tract  of  land  conveys  to  a  rail- 
road company  the  use  of  a  spring  and 
the  surrounding  land,  may  be  as- 
signed so  that  the  assignee  will  suc- 
ceed to  all  the  rights  of  the  assignor 
under  the  contract.  Houston,  etc.,  R. 
Co.  v.  Cluck,  31  Tex.  Civ.  App.  211, 
72  S.  W.  83,  affirmed  in  97  Tex.  636, 
no  op. 

Subscription  Contract. — "A  u  s  t  i  n  , 
March  17th,  1851:  We,  the  under- 
signed, agree  to  donate  the  cash  or 
property  set  opposite  our  names,  for 
the  purpose  of  erecting  a  Protestant 
Episcopal  church  in  the  city  of  Aus- 
tin," signed  by  the  defendant,  among 
others,  with  a  certain  amount  set  op- 
posite his  name,  and  .delivered  to  one 
of  the  vestry  of  the  church  and  upon 
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the  faith  of  which  the  vestry  incurred 
pecuniary  liabilities  and  expense;  held 
to  be  a  valid  contract;  and  held  further 
that  the  contractor  who  undertook  to 
build  the  church,  and  to  whom  said 
subscription  was  assigned  by  the 
vestry  in  payment,  could  maintain  an 
action  therefor  in  his  own  name.  Hop- 
kins v.   Upshur,  20  Tex.  89. 

A  contract  involving  personal  trust 
and  confidence  can  not  be  assigned. 
Palo  Pinto  County  v.  Gano  &  Sons, 
60  Tex.  249;  Allen  v.  Camp,  101  Tex. 
260,  106  S.  W.  315,  affirming  101  S. 
W.  819;  Menger  v.  Ward,  87  Tex.  622, 
30  S.  W.  853. 

Locating  Land  on  Shares. — A  con- 
tract to  locate  land  on  shares  is  a 
purely  personal  covenant,  not  assign- 
able in  equity  or  law.  Hudson  v. 
Farris,  30  Tex.  574. 

Contract  of  Exemption  from  Lia- 
bility Involves  No  Trust. — The  con- 
tract of  the  owner  of  a  private 
business,  to  exempt  from  liability  for 
fire  a  railway  company  establishing  a 
switch  for  the  accommodation  of  his 
business,  does  not  involve  such  per- 
sonal trust  and  confidence  on  his  part 
in  the  contracting  company  as  to  pre- 
vent its  transfer,  to  another  road  pur- 
chasing its  line,  of  its  rights  and 
exemptions  under  such  contract.  Mis- 
souri, etc.,  Co.  v.  Carter  &  Bro.,  95 
Tex.  461,  462,  68  S.  W.  159. 

c.    Insurance  Policies. 

See  the  title  INSURANCE. 

A  policy  of  insurance  is  such  an  in- 
strument of  writing  as  under  articles 
266  and  267  of  the  Revised  Statutes 
may  be  assigned,  and  on  which  the* 
assignee  may  maintain  an  action  in 
his  own  name.  East  Texas  Fire  Ins. 
Co.  v.  Coffee,  61  Tex.  287. 

<L    Judgments  and  Decrees. 

See,  generally,  the  title  JUDG- 
MENTS AND  DECREES. 

e.    Leases. 

See  the  title  .LANDLORD  AND 
TENANT. 


f.     Liens. 

See  the  title  LIENS.  And  for  spe- 
cific liens,  see  the  specific  titles  such 
as  MECHANICS'  LIENS;  MARI- 
TIME LIENS;  etc. 

Laborers'  time  checks  against  a 
railroad  company,  when  approved,  are 
assignable,  and  the  assignee  enjoys  all 
the  rights  of  the  laborers  against  the 
company.  San  Antonio,  etc.,  R.  Co.  v. 
Cockrill,  72  Tex.  613,  619,  10  S.  W. 
702;  T.  &  P.  R.  Co.  v.  McMullen,  j 
App.  Civ.  Cases,  §  160. 

3.    Expectant  Interests. 

All  contingent  and  executory  inter- 
ests are  assignable  to  equity  and  will 
be  enforced  if  made  for  a  valuable 
consideration;  and  all  contingent  es- 
tates of  inheritance,  as  well  as  spring- 
ing and  executory  uses  and  possibilities 
coupled  with  an  interest,  where  the 
person  to  take  is  certain,  are  trans- 
missible by  descent  and  devisable  and 
assignable.  It  is,  however,  incumbent 
on  the  party  dealing  with  heirs,  re- 
versioners or  remaindermen  to'  show 
that  the  dealing  is  fair  and  for  an 
adequate  consideration.  Nimmo  v. 
Davis,  7  Tex.  26. 

A  naked  possibility  or  expectancy 
of  an  heir  to  his  ancestor's  estate,  or 
even  of  the  anticipated  rights  of  a  per- 
son as  next  of  kin,  may  be  the  subject 
of  contract  in  equity,  which  will  be 
equivalent  to  an  assignment  of  the 
property  if  and  when  it  shall  fall  into 
possession.  Hale  v.  Hollon,  90  Tex. 
427,  429,  39  S.  W.  287,  affirming  35  S. 
W.  843.  See,  also,  Nimmo  v.  Davis,  7 
Tex.  26;  Richardson  i>.  Washington  k 
Costley  Bros.,  88  Tex.  339,  31  S.  W. 
614,  reversing  25  S.  W.  1087. 

A  son's  expectant  interest  in  the  es- 
tate of  his  mother,  who  is  a  lunatic, 
may  be  the  subject  of  a  valid  con- 
veyance which  equity  will  uphold. 
Searcy  v.  Gwaltney  Bros.,  36  Tex.  Civ. 
App.  158,  81  S.  W.  576,  affirmed  in  98 
Tex.  632,  no  op.  See,  generally,  the 
title  REMAINDERS,  REVERSIONS, 
AND   EXECUTORY   INTERESTS. 
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Where  the  ancestor  is  non  compos 
'mentis,  the  heir  may  assign  his  ex- 
pectant interest  without  her  consent, 
provided  the  transaction  is%  free  from 
fraud.  Hale  v.  Hollon,  90  Tex.  427, 
435,  436,  39  S.  W.  287,  affirming  35 
S.   VV.   843. 

Where  the  evidence  does  not  show 
clearly  that  the  transaction  was  char- 
acterized by  fair  dealing,  the  assign- 
ment of  his  expectancy  by  an  heir 
without  the  consent  of  the  ancestor 
will  be  a  badge  of  fraud.  Hale  v. 
Hollon,  90  Tex.  427,  431,  39  S.  W.  287, 
affirming  35  S.  W.  843. 

4.  Estates  or  Interests  in  Realty. 
Annuity.— See     the     title     ANNUI- 
TIES, vol.  1,  p.  311. 

Easements.— See  the  title  EASE- 
MENTS. 

The  equitable  interest  of  a  judgment 
•debtor  in  the  land  after  its  sale  and 
his  right  to  prosecute  a  suit  to  vacate 
the  sale  can  be  sold  and  conveyed  by 
him.  Strickland  v.  Hardwick,  77  Tex. 
195,  196,  13  S.  W.  973;  G.  H.  &  S.  A. 
Railroad  v.  Freeman,  57  Tex.  156; 
Stewart  v.  H.  &  T.  C.  R.  Co.,  62 
Tex.  246. 

Interest  in  School  Lands. — A  pur- 
chaser of  school  land  who  has  not 
acquired  title  by  completing  his  pay- 
ments, has  nevertheless  an  interest  as- 
signable to  another  and  capable  of 
being  the  subject  of  purchase  and  sale. 
Gunnels  v.  Cartledge,  26  Tex.  Civ. 
App.  623,  64  S.  W.  806,  affirmed  in  95 
Tex.  679,  no  op. 

5.  Claim  for  Statutory  Penalty. 

See,  generally,  the  title  PENAL- 
TIES   AND   FORFEITURES. 

Claim  fcr  Usurious  Interest — Under 
the  statute  providing  that  one  who 
pays  usurious  interest  or  his  legal 
representative  may  recover  back 
double  the  amount  thereof,  a  claim  for 
usurious  interest  paid  is  assignable, 
since  the  right  of  action  would  sur- 
vive the  claimant's  estate  at  his  death. 
Rev.  Stat.,  art.  3106.  Taylor  v.  Stur- 
gis.   29    Tex.    Civ.  App.   270,   68    S.   W. 


538;  Lasater  v.  First  Nat.  Bank,  72  S. 
W.  1054,  1056,  affirmed  in  97  Tex.  638, 
no  op.     See  the  title  USURY. 

Claim  for  Damages  for  Breach  of 
Liquor  Dealer's  Bond. — The  assign- 
ment of  a  claim  for  damages  for  the 
breach  of  a  liquor  dealer's  bond  is 
valid  as  against  those  having  notice, 
though  made  before  a  suit  was  com- 
menced, and  not  filed  or  noted  on  the 
docket.  McLaury  v.  Watelsky,  39  Tex. 
Civ.  App.  394,  402,  87  S.  W.  1045.  See 
the  title  INTOXICATING  LIQ- 
UORS. 

6.  Licenses. 

See  the  titles  INTOXICATING 
LIQUORS;    LICENSES. 

7.  Liquidated  Claim. 

Claim  for  Losses  by  Resale. — Where 
the  price  at  which  goods  were  sold  is 
certain,  and,  undisputed  as  to  the 
amount,  and  the  amount  received  on 
resale  of  the  goods  is  equally  certain; 
the  claim  that  is  the  difference  be- 
tween the  two  sums  being  certain  and 
there  being  nothing  in  the  suggestion 
that  this  is  an  action  for  damages,  is 
clearly  assignable.  Provident  Nat. 
Er-.nk  v.  Hartnett  Co.,  100  Tex.  214, 
219,  97  S.  W.  689. 

8.  Partial  Assignments. 

In  General. — Though  at  common 
law  an  interest  in  a  chose  in  action 
can  not  be  assigned  so  as  to  enable  the 
claimant  of  each  interest  to  bring  suit 
for  its  collection,  in  equity  a  different 
rule  prevails,  and  an  assignment  which 
conveys  an  interest  in  a  chose  in 
action  may  be  made  either  by  direct 
transfer,  or  by  order  drawn  upon  the 
particular  fund.  On  this  point  Gold- 
man v.  Blum,  58  Tex.  630,  is  followed. 
Harris  County  v.  Campbell,  68  Tex. 
22,  3  S.  W.  243;  Clark  v.  Gillespie,  70 
Tex.  513,  516,  8  S.  W.  121;  Texas,  etc., 
R.  Co.  v.  Gentry,  69  Tex.  625,  8  S. 
W.   98. 

Texas  Doctrine.— Though  at  com- 
mon law  a  part  of  a  claim,  e.  g.,  a 
promissory  note,  could  not  be  as- 
signed,   the    rule    in    equity    sustaining 
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such  assignments  prevails  in  this 
state.  Avery  v.  Popper  &  Bro.,  92 
Tex.  837,  49  S.  W.  219,  50  S.  W.  122, 
reversing  45  S.  W.  951. 

Reason  of  the  Rule.— Equity  gives 
validity  to  partial  assignments  of 
choses  in  action  because  all  parties 
may  be  brought  before  the  court 
and  protection  given  to  the  debtor; 
but  it  makes  this  concession  upon 
the  condition  that  the  debtor  be  not 
subjected  to  more  than  one  suit 
and  that  he  be  not  prejudiced.  Harris 
County  v.  Campbell,  68  Tex.  22,  3  S. 
W.  243;  Harris  County  v.  Donaldson, 
20  Tex.  Civ.  App.  9,  14,  48  S.   W.  791. 

Requisites. — The  essentials  of  an  as- 
signment of  part  of  a  debt  are  that  the 
fund,  a  part  of  which  is  sought  to  be 
assigned,  should  have  an  actual  or 
potential  existence,  and  the  portion 
assigned  should  be  designated;  but 
the  designation  need  not  be  so  definite 
as  to  preclude  any  resort  to  extraneous 
evidence  to  fix  the  exact  amount. 
Milmo  Nat.  Bank  v.  Convery,  8  Tex. 
Civ.  App.  181,  27  S.  W.  828. 

Effect  of  Partial  Assignment. — When 
a  part  of  a  debt  is  assigned,  the  as- 
signee acquires  a  right  of  action  in 
equity  against  the  debtor,  and  not 
only  a  lien  upon  the  fund  but  a  prop- 
erty in  the  fund  itself.  Thought  he 
owns  but  an  interest  in  the  chose  in 
action  he  may  enforce  its  collection 
and  an  equitable  distribution,  by  suit 
against  the  debtor  and  the  other 
parties  in  interest.  Harris  County  v. 
Campbell,   67  Tex.   22,   3   S.   W.   243. 

Check  as  Partial  Assignment. — 
Choses  in  action  are  assignable,  and 
partial  assignments  of  such  choses  good 
in  equity.  This  being  so,  there  can  be 
no  substantial  reason  assigned  why  a 
debt,  or  part  of  a  debt,  can  not  be 
assigned;  and,  as  the  courts  of  this 
state  do  not  attach  importance  to 
mere  form,  there  is  no  reason  why  a 
check  is  not  as  clearly  an  assignment 
or  transfer  of  a  debt  or  a  part  thereof, 
as  any  other  writing,  nor  is  there  any 


other  reason  for  holding  that  a  debt 
due  by  a  bank  stands,  in  this  respect, 
different  from  debts  due  from  others. 
Doty  v.  Caldwell  (Civ.  App.),  38  S. 
W.  1025.  See  the  title  BILLS, 
NOTES  AND  CHECKS. 

Bank  Deposit. — It  is  well  settled 
that  a  bank  deposit  is  a  debt  owed  by 
the  banker  to  the  depositor,  and  that 
part  of  a  chose  in  action  may  be  as- 
signed and  suit  maintained  against  the 
debtor  for  the  part  so  assigned.  Har- 
ris County  v.  Campbell,  68  Tex.  22, 
27,  3  S.  W.  243;  House  v.  Kountze 
Bros.,  17  Tex.  Civ.  App.  402,  405,  43 
S.  W.  561,  affirmed  in  93  Tex.  641, 
no  op.  See  the  title  BANKS  AND 
BANKING. 

Notes  and  bills  of  exchange  can  not 
be  assigned  in  part.  Lindsay  v. 
Price,  33  Tex.  280.  See  the  title 
BILLS,  NOTES  AND  CHECKS. 

9.  Railway   Ticket. 

See  the  title  CARRIERS  OF  PAS 
SENGERS. 

10.  Torts. 

a.   To  the  Person. 

Prior  to  1895,  a  claim  or  cause  of 
action  for  unliquidated  damages  for 
personal  injuries  could  not  be  sold  and 
assigned,  on  the  ground  that  the  cause 
of  action  in  such  cases,  not  being  one 
that  would  survive  the  death  of  the  in- 
jured party,  so  as  to  become  as  asset 
of  his  estate,  was  not  such  property 
as  could  be  sold  and  transferred. 
Stewart  v.  H.  &  T.  R.  Co.,  62  Tex.  246 ; 
G.  H.  &  S.  A.  Railroad  v.  Freeman, 
57  Tex.  156;  Gulf,  etc.,  R.  Co.  v.  Woo  ten, 
10  Tex.  *  Civ.  App.  54,  30  S.  W.  684, 
affirmed  in  93  Tex.  730,  no  op.;  Jones 
v.  Matthews,  75  Tex.  1,  12  S.  W.  823. 
But  since  the  enactment  of  article 
3353a,     Revised     Statutes,     causes     of 

I  action  for  personal  injuries  survive, 
and    they  may  therefore  now  be   sold 

I  and  transferred  the  same  as  causes 
of  action  for  injuries  to  personal  prop- 
erty.    Gulf,  etc.,   R.  Co.  v.   Miller,  21 

|  Tex.    Civ.    App.    609,    53    S.    W.    709; 

I  Galveston,  etc.,  R.   Co.  v.  Ginther,  30 
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Tex.  Civ.  App.  161,  70  S.  W.  96,  af- 
firmed in  96  Tex.  295.  See  the  title 
ABATEMENT,  REVIVAL  AND 
SURVIVAL,  vol.  1,  p.  1. 

Survivorship  the  Test. — Under  Rev. 
Stat.  1893,  art..  3353a,  which  pre- 
scribes that  claims  for  damages  for 
injuries  not  resulting  in  death,  whether 
"to  the  health  or  to  the  reputation  or 
to  the  person  of  the  injured  party," 
shall  not  abate  by  reason  of  his 
death,  nor  by  reason  of  the  death  of 
the  person  against  which  such  cause 
of  action  shall  have  accrued,  but,  in 
case  of  the  death  of  either  or  both, 
such  cause  of  action  shall  survive  to 
and  in  favor  of  the  "heirs  and  legal 
representatives"  of  such  injured  party, 
the  claim  being  one  which  survives  to 
the  representatives  of  the  estate  is  as- 
signable, so  as  to  vest  an  interest  in 
his  attorney  to  whom  a  half  interest 
had  been  transferred.  "Gulf,  etc.,  R.  Co. 
r.  Miller,  21  Tex.  Civ.  App.  609,  53 
S.  W.  709;  Lasater  v.  First  Nat.  Bank, 
72  S.  W.  1054,  1056,  affirmed  in  97 
Tex.  638,  no  op. 

Assignment  before  Suit  Brought. — 
A  surviving  widow's  cause  of  action 
for  negligence  resulting  in  the  death 
of  her  husband  is  not  assignable  be- 
fore suit  brought  thereon.  Revised 
Statutes,  articles  3025,  4647,  construed. 
Southern  Pac.  Co.  v.  Winton,  27 
Tex.  Civ.  App.  503,  504,  66  S.  W.  477, 
affirmed  in  95  Tex.  686,  no  op. 

Applicability  of  Statute. — Article 
4647,  Revised  Statutes,  relating  to  the 
transfer  of  judgments  and  causes  of 
action  upon  which  suits  have  been 
filed,  has  no  application  to  the  trans- 
fer of  a  claim  of  damages  for  per- 
sonal injuries  upon  which  suit  has  not 
been  filed..  Gulf,  etc.,  R.  Co.  v.  Miller, 
21  Tex.  Civ.  App.  609,  53  S.  W.  709. 

b.   To  Property. 

Claim  for  Damages  to  -  Cattle  by 
Railroad  Company. — Where  cattle 
were  run  over  and  killed  by  the  cars 
of  a  railroad  company,  and  the  owner 
of  the  stock  assigned  the  right  to  sue 
2  Tex— 7 


the  company  for  the  damage  sus- 
tained, held,  that  the  assignment  con- 
veyed the  right  to  sue,  the  tort  being 
not  one  to  the  person,  but  to  the  es- 
tate. G.  H.  &  S.  A.  Railroad  v. 
Freeman,  57   Tex.   156. 

Breach  of  Agreement  in  Lease. — A 
claim  for  unliquidated  damages  grow- 
ing out  of  a  breach  of  an  agreement 
(  in  a  lease  to  supply  water  for  mak- 
ing a  crop  is  assignable,  and  where  the 
party  liable  for  the  damages  settles 
with  the  assignor  after  notice  of  the 
assignment,  the  assignee's  right  to  re- 
cover on  the  claim  is  not  defeated. 
Raywood  Rice  Canal,  etc.,  Co.  v. 
Langford  Bros.,  32  Tex.  Civ.  App.  401, 
74  S.  W.  926,  affirmed  in  97  Tex.  644, 
no  op. 

Right  to  Bring  Second  Suit.— The 
right  to  bring  a  second  suit  in  an 
action  of  trespass  to  try  title,  is  as- 
signable, and  passes  to  the  vendee  of 
the  plaintiff  in  the  first  suit.  Wil- 
liams v.  Bennett,  1  Tex.  Civ.  App. 
498,  20  S.  W.  856. 
11.    Order  on  Fund. 

An  order  to  pay  a  certain  amount 
"out  of  the  proceeds  of  cattle  to  be 
sold  for  my  account  when  the  same 
shall  be  received  by  you,"  is  capable 
of  being  assigned  under  the  statute  of 
this  state.  Kinney  v.  Lee,  10  Tex. 
155.     See  the  title  ORDERS. 

D.    VALIDITY. 

See,  generally,  the  title  ILLEGAL 
CONTRACTS. 

1.  Champerty  and   Maintenance. 
This    court    has    repeatedly    decided 

that  original  plaintiffs  in  a  suit  can 
not  sell  out  their  interest  pendente 
lite,  and  make  of  their  vendees  new 
parties  to  the  suit.  This  kind  of 
champertous  speculation  will  not  be 
tolerated.  Hearne  v.  Erhard,  33  Tex. 
60,  61;  Clarke  v.  Koehler,  32  Tex.  679, 
680.  See  the  title  CHAMPERTY 
AND  MAINTENANCE. 

2.  Fraud. 

A  contractor  can  not,  by  transferring 
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a  debt  to  become  due  to  him  under  a 
contract  for  the  construction  of  a 
house,  thereby  deprive  materialmen, 
having  no  notice  of  such  assignment, 
of  their  statutory  right  to  fix  liens 
on  the  property,  at  least  under  a  -con- 
tract which  provided  that  the  con- 
ti  actors  themselves  could  not  recover 
the  balance  due  without  first  satisfy- 
ing the  liens.  Jennings  v.  Wilier  (Civ. 
App.),  32  S.  W.  24,  28,  affirmed  in  93 
Tex.  664,  no  op.  See  the  titles  AS- 
SIGNMENTS FOR  THE  BENEFIT 
OF  CREDITORS;  FRAUD  AND 
DECEIT;  FRAUDULENT  AND 
VOLUNTARY   CONVEYANCES. 

3.  Estoppel  or  Waiver. 

By  Election  of  Remedies.— Where 
one,  who  holds  a  prior  assignment  of 
a  fund,  seeks  to  reach  the  fund  by  n 
writ  of  garnishment,  he  is  held  to  have 
abandoned  his  claim  under  the  as- 
signment, and  is  estopped  from  as- 
serting such  claim.  Darlington  Miller 
Lumber  Co.  v.  National  Surety  Co., 
35  Tex.   Civ.  App.   346,  80  S.  W.  238. 

By  Lapse  of  Time. — Where  the  as- 
signee permitted  more  than  a  year  to 
elapse  during  which  he  left  it  in  the 
power  of  the  mortgagee  to  practice  a 
fraud  upon  others,  he  xan  not  invoke 
the  aid  of  a  court  of  equity,  for  relief 
against  purchasers  without  knowledge 
of  the  assignment,  who  have  paid  a 
valuable  consideration.  Henderson  v. 
Pilgrim,   22  Tex.   464,   466. 

4.  Intent  or  Motive. 

The  assignment  of  a  debt,  having 
been  properly  executed  and  founded 
upon  a  valuable  consideration,  passes 
the  title  and  interest  of  the  ascignor 
to  the  assignee.  The  motive  imputed 
could  not  effect  the  validity  of  the 
consequence.  The  true  and  only 
ground  of  objection  in  all  these  cases 
is,  that  the  assignor,  or  grantor,  as 
the  case  may  be,  is  the  real  party  in 
the  suit,  and  the  plaintiff  on  the 
record  but  nominal  and  colorable,  his 
name  being  used  merely  for  the  pur- 
pose    of      jurisdiction.        Christie     v. 


Gunter,  26  Tex.  700;  Anderson  v. 
Waco  State  Bank,  86  Tex.  618,  28  S. 
W.  344;  Turner  v.  Brooks,  2  Tex.  Civ. 
App.  451,  21  S.  W.  404;  Bergstrom  v. 
Bruns  (Civ.  App.),  24  S.  W.  1098; 
Lyons  v.  Daugherty  (Civ.  App.),  26  S. 
W.  146;  Cleveland  v.  Campbell  (Civ. 
App.),  38  S.  W.  219;  Leahy  v.  Ortiz, 
38  Tex.  Civ.  App.  314,  318,  85  S. 
W.  824. 

5.    Particular  Assignments. 

Foreign  Assignment. — Where  the 
laws  of  another  state,  in  which  the  de- 
ceased payee  of  a  promissory  note  re- 
sided, authorizes  executors  and  ad- 
ministrators to  assign  notes  and  bills 
belonging  to  the  deceased,  such  as- 
signments will  be  recognized  and  en- 
forced in  this  state.  Barrett  v.  Gillard, 
10  Tex.  69. 

A  foreign  administrator  may  assign 
a  promissory  note  payable  to  his  in- 
testate, and  the  assignee  can  maintain 
an  action  upon  such  note.  Abercrom- 
bie  v.  Stillman,  77  Tex.  589,  591,  14  S. 
W.  196;  Solinsky  v.  Fourth  Nat.  Bank, 
82  Tex.  244,.  17  S.  W.  1050.  See  the 
titles  CONFLICT  OF  LAWS; 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

Salary  of  Public  Officer. — It  is  con- 
trary to  public  policy  in  this  state  for 
a  public  officer  to  assign  or  give  a 
lien  upon  his  unearned  compensation 
which  is  given  by  law,  whether  such 
compensation  be  salary  or  fees.  Any 
such  assignment  or  lien  is  void.  Na- 
tional Bank  v.  Fink,  86  Tex.  303,  24 
S.  W.  256;  Williams  v.  Ford  (Civ. 
App.),  27  S.  W.  723.  See  the  titles 
ILLEGAL  CONTRACTS;  PUBLIC 
OFFICERS. 

But  where  official  services  have  been 
performed  and  the  salary  or  fees 
earned  are  due,  public  policy  does  not 
prohibit  their  assignment.  Thompson 
v.  Cullers' (Civ.  App.),  35  S.  W.  412. 

Assignment  without  Authority. — 
Where  a  person  undertakes  to  assign 
an  instrument  which  he  has  no  right 
to  assign,  he  is  not  entitled  to  demand 
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due  diligence  of  the  assignee  to  collect 
the  money  or  enforce  the  obligation. 
Randon  v.  Barton,  4  Tex.  289. 

Assignor  an  Indian. — A  claim  for 
damages  to  property  being  one  which 
is  ordinarily  assignable,  the  fact  that 
the  assignor  is  an  Indian  does  not 
render  the  assignment  illegal  or  inop- 
erative. Missouri  Pac.  R.  Co.  v.  Cul- 
lers, 81  Tex.  382,  393,  17  S.  W.  19. 
See  the  title  INDIANS. 

Conflict  of  Laws. — The  validity  of 
the  assignment  of  a  judgment  is  gov- 
erned by  the  law  of  the  domicil  of  the 
owner.  Frazier  v.  Moore,  11  Tex. 
755,  758.  See  the  titles  CONFLICT 
OF  LAWS;  JUDGMENTS  AND 
DECREES. 

m.  Construction,  Operation  and 
Effect. 

A.    PROPERTY   PASSING  BY   AS- 
SIGNMENT. 
1.   In  General 

Article  308,  Rev.  Stat.,  gives  to  the 
assignee,  whether  by  writing  or  other- 
wise, of  a  nonnegotiable  written  in- 
strument, the  legal  as  well  as  the 
equitable  title.  Cleverland  v.  Heiden- 
heimer,  92  Tex.  108,  46  S.  W.  30,  af- 
firming  44  S.   W.   551. 

Negotiable  Note  as  Collateral  Se- 
curity.— The  assignment  as  collateral 
security  of  a  negotiable  note  would 
appropriate  the  note  to  the  extent  nec- 
essary to  discharge  the  debt  for  which 
it  was  assigned  as  collateral.  Rawles 
v.  Perkey,  50  Tex.  311. 

Assignment  of  Void  Franchise. — 
Where  a  franchise  is  for  a  private 
purpose,  and  void,  its  assignment  would 
confer  no  right  upon  the  assignee. 
San  Antonio  v.  Rische  (Civ.  App.),  33 
S.  W.  388,  390,  affirmed  in  93  Tex. 
702,  no  op. 

Extinguished  Judgment — The  assign- 
ment of  a  satisfied  and  extinguished 
judgment  can  give  the  assignee  no 
rights  thereunder.  Tarlton  v.  Orr 
<Civ.   App),   90   S.  W.   534,  536. 

Land     Certificate. — The     assignment 


of  a  land  certificate  transfers  to  the 
heirs  of  the  assignee  the  equitable  title 
to  the  land.  Latimer  v.  Logwooa . 
(Civ.  App.),  27  S.  W.  960,  affirmed  in 
93  Tex.  733,  no  op.  See  the  title 
PUBLIC    LANDS. 

Wife's  Choses  in  Action. — An  as- 
signment of  the  wife's  choses  in  action, 
by  the  husband,  during  the  marriage, 
for  a  valuable  consideration,  by  the 
common  law,  passes  the  title  to  the 
assignee,  and  bars  her  right  of  sur- 
vivorship. Hill  v.  Townsend,  24  Tex. 
575,  576.  See  the  title  HUSBAND 
AND  WIFE. 

2.    Rights  Passing  as  Incident. 

General  Rule. — It  is  well  settled  in 
Texas  that  the  assignment  of  the  debt 
passes  with  it  the  liens  that  secure  it. 
White  v.  Downs,  40  Tex.  225,  226. 
That  the  debt  is  a  simple  promissory 
note,  or  that  the  assignee  was  igno- 
rant of  the  existence  of  the  lien,  does 
not  affect  the  rule.  H.  &  T.  C.  R.  Co. 
v.  Bremond,  66  Tex.  159,  18  S.  W.  448. 

The  assignment  of  a  junior  me- 
chanic's lien  upon  realty  does  not,  in 
the  absence  of  fraud,  carry  with  it  an 
assignment  of  a  prior  vendor's  lien 
held  by  the  assignor,  nor  will  a  sale 
of  the  property  under  the  mechanic's 
lien  vest  the  superior  legal  title  in 
the  purchaser.  Davis  v.  Hertman,  19 
Tex.  Civ.  App.  442,  48  S.  W.  50,  af- 
firmed in  93  Tex.  704,  no  op. 

Debt  Due  Corporation. — Though  u 
has  been  held  that  a  general  lien  given 
to  a  corporation  for  any  indebtedness 
of  its  members  is  an  incident  of  the 
relationship,  and  not  of  the  debt,  and 
hence  does  not  pass  with  the  latte*, 
the  reason  of  the  rule  does  not  apply 
to  a  lien  given  to  secure,  not  indebt- 
edness generally,  but  a  particular  de- 
mand. In  such  a  case  the  lien  passes 
with  the  debt  or  ceases.  H.  &  T.  C. 
R.  Co.  v:  Bremond,  66  Tex.  159,  18 
S.    W.    448. 

Assignment  of  Bond  for  Title. — 
Where  the  obligee  in  a  bond  for  title, 
by  an  indorsement  on  the  back  thereof, 
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transferred  to  another  "all  his  right, 
title,  and  interest  to  the  property  men- 
tioned within,"  this  was  not  evidence 
of  the  transfer  of  art  outstanding  note 
executed  by  the  obligor  to  the  obligee, 
and  which  the  bond  recited  as  the 
stipulated  price  to  be  paid  for  the 
property.  Smith  v.  Smith,  23  Tex. 
Civ.   App.   304,   55   S.   W.   541. 

Assignment  of  Debt  Secured  by 
Mortgage. — An  assignment  of  a  debt 
secured  by  mortgage  by  deed,  by 
writing  simply,  or  by  parol,  is  said 
to  draw  the  land  after  it  as  a  conse- 
quence and  as  being  appurtenant  tj 
the  debt.  The  one  is  regarded  as  the 
principal,  the  other  as  the  accessory. 
But  the  assignment  of  the  interest  of 
the  mortgagee  in  the  land  without  an 
assignment  of  the  debt,  is  considered 
to  be  without  meaning  or  use.  Duty 
v.  Graham,  12  Tex.  427,  434;  Perkins 
v.  Sterne,  23  Tex.  561,  563;  Solinsky  v. 
Fourth    Nat.    Bank,   82   Tex.    244,    245, 

17  S.  W.  1050.  See  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

The  right  of  the  assignee,  under  the 
assignment,  is  not  a  naked  legal  right, 
upon  which  he  can  insist  to  the*  over- 
throw of  equities  in  others.  It  is  only 
because  equity  treats  the  mortgage  as 
a  security,  and  as  incidental  to  the 
debt,  that  the  assignment  of  the  debt 
carries  with  it  the  mortgage,  as  a  con- 
tinuing lien  upon  the  land.  Henderson 
v.   Pilgrim,  22  Tex.  464. 

Transfer  of  Mortgage.— The  trans- 
fer of  a  mortgage  without  a  transfer 
of  the  notes  is  not  an  absolute  nullity. 
Such  a  transfer,  as  against  the  as- 
signor, vests  in  the  assignee  a  bene- 
ficial interest  in  the  debt  and  the 
property  mortgaged,  subject  of  course 
to  the  rights  of  any  third  party  who 
may  hold  the  notes.    Cohen  v.  Grimes, 

18  Tex.  Civ.  App.  327,  332,  45  S.  W. 
210,  affirmed  in  93*  Tex.  702,  no  op. 

Th'e  assignees  of  a  mortgage  upon 
land  acquire  by  such  assignment  no 
rights  which  they  can  enforce  against 
the  land  in  the  hands  of  bona  fide  pur- 


chasers, for  a  valuable  consideration, 
without  notice.  Henderson  v.  Pilgrim, 
22  Tex.  464. 

Note  for  Land. — The  assignee  of  a 
note  acquires  by  virtue  of  the  assign- 
ment no  title  or  possessory  right  to 
the  land  for  which  it  was  given.  Rus- 
sell v.  Kirkbride,  62  Tex.  455.  See, 
also,  Farmers'  Loan,  etc.,  Co.  v. 
Beckley,  93  Tex.  267,   54  S.   W.   1027. 

The  lien  secured  to  laborers  on  a 
railway  passes  by  assignment  of  prop- 
erly certified  evidence  of  the  debt  for 
labor  performed  for  the  corporation* 
and  may  be  enforced  by  the  assignee. 
Austin,  etc.,  R.  Co.  v.  Rucker,  59  Tex. 
587.  See,  also,  San  Antonio,  etc.,  R. 
Co.  v.  Cockrill,  72  Tex.  613,  619,  10  S. 
W.  702.     And  see  ante,  "Liens,"  II,  C> 

<w,         1. 

The  lien  provided  to  laborers  under 
a  subcontractor  (Rev.  Stat.,  appx.,  p. 
4,  §  1)  is  assignable  and  passes  with 
the  assignment  of  the  account.  Austin, 
etc.,  R.  Co.  v.  Daniels,  62  Tex.  70. 

The  assignment  of  a  note  secured 
by  a  vendor's  lien  carries  with  it  the 
lien  upon  the  land.  Moran  v.  Wheeler, 
87  Tex.  179,  182,  27  S.  W.  54,  affirming 
26  S.  W.  297;  Brandenburg  v.  Nor- 
wood (Civ.  App.),  66  S.  W.  587;  Davis 
v.  Wrigley,  1  App.  Civ.  Cases,  §  730; 
McAlpin  v.  Burnett,  19  Tex.  497,  500; 
Moore  v.  Raymond,  15  Tex.  554.  See 
the  title  VENDORS'  LIENS. 

The  Jien  which  a  vendor  has  to 
secure  a  note  for  the  purchase  price 
of  land  and  the  right  to  enforce  it. 
passes  with  the  note  to  any  one  who 
becomes  its  legal  holder.  This,  and 
no  more,  is  all  the  right  which  passes  to 
the  holder  of  the  note  by  its  transfer 
to  him.  Russell  v.  Kirkbride,  62  Tex. 
455,  456;  Baker  v.  Compton,  52  Tex. 
252,  262;  Cannon  v.  McDaniel,  46  Tex. 
303;  McCamly  v.  Waterhouse,  80  Tex. 
340,  16  S.  W.  19;  Murray  v.  Able,  19 
Tex.  213. 

Lien  Passes  Even  Though  Implied. 
— The  transfer  of  a  note  given  to  se- 
cure   the     purchase     money     for   land. 
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either  when  there  is  an  express  or 
implied  lien  reserved  in  the  deed  or 
"ther  instrument,  carries  with  it  the 
lien  on  the  land,  which  the  assignee 
may  enforce  by  foreclosure  proceed- 
ings. Hamblen  v.  Folts,  70  Tex.  132, 
T  S.   W.   834. 

Assignee  Entitled  to  Priority  of 
Payment. — The  transfer  of  a  note  pay- 
able to  bearer,  and  secured  by  the 
vendor's  lien  as  collateral  to  secure  a 
less  sum  than  the  note  so  transferred, 
carries  with  such  transfer  the  lien, 
and  also  the  right  to  priority  of  pay- 
ment out  of  the  sum  realized  on  such 
collateral  and  the  security  therefor. 
White   v.    Downs,    40   Tex.    225,   226. 

Rights  of  Transferee  of  Superior 
Title. — One  to  whom  a  vendor  trans- 
fers a  vendor's  lien  note  and  also  his 
interest  in  the  land  for  the  purpose  of 
giving  him  a  prior  right  or  lien  thereon 
as  against  a  balance  due  on  the  land, 
acquires  the  legal  and  superior  title, 
and  may  maintain  trespass  to  try  title 
for  the  recovery  of  the  land  upon  de- 
fault in  the  payment  of  the  note  at  its 
maturity,  and  the  vendor  or  a  subse- 
quent assignee  of  his  rights  cannot  de- 
feat such  action  upon  the  ground  that 
the  legal  title  is  held  in  trust  simply  as 
security  and  can  not  be  used  offen- 
sively. New  England  Loan,  etc.,  Co. 
v.  Willis,  19  Tex.  Civ.  App.  128,  47  S. 
W.  389,  affirmed  in  93  Tex.  736,  no  op.; 
Elmendorf  v.  Beirne,  4  Tex.  Civ.  App. 
188,   23   S.   W.  476. 

Rights  of  Innocent  Holder. — Where 
note  recited  upon  its  face  that  it  was 
given  for  a  part  of  the  purchase  money 
of  the  land,  and  that  it  was  secured  by 
a  vendor's  lien;  and  it  appeared  that 
appellee  bought  it  before  maturity  for 
a  valuable  consideration,  believing  that 
it  was  for  part  of  the  purchase  money 
of  the  land,  and  without  notice  to  the 
contrary,  he  was  an  innocent  holder 
thereof,  and  entitled  to  have  it  en- 
forced, according  to  its  terms.  Hough- 
ton v.  Rogan,  17  Tex.  Civ.  App.  285, 
290,   42    S.    W.    1018. 


Notes    Reduced    to    Judgment.— The 

assignment  of  a  judgment  on  purchase 
money  notes  secured  by  a  vendor's 
lien  transfers  the  lien,  so  that  the  as- 
signee can,  in  like  manner  as  the  judg- 
ment creditor  himself,  enforce  the  lien 
by  suit  in  the  district  court.  Houston 
v.  Musgrove,  35  Tex.  594,  595.  See, 
also.  McAlpin  v.  Burnett,  19  Tex.  497, 
500;  Hargrave  v.  Simpson,  25  Tex. 
396.  399. 

Assignment  of  Note  Precludes 
Rescission. — The  right  of  a  vendor  re- 
serving a  lien  securing  purchase  money 
nctes  to  rescind  for  nonpayment  and 
recover  the  land,  is  lost  by  his  assign- 
ment of  one  of  the  notes  and  the  elec- 
tion of  its  holder  to  sue  for  the  money 
and  foreclose  his  lien,  although  such 
vendor  offer  to  redeem  from  the  first 
sale,  to  which  he  was  not  a  party. 
Douglass  *v.  iilount,  95  Tex.  369,  67 
S.  W.  484. 

A  vendor  reserving  a  lien  (whereby 
he  still  retained  the  superior  title)  to 
secure  purchase  money  notes,  assigned 
one  of  them  to  a  holder,  who  fore- 
closed in  a  suit  against  the  maker,  and 
it  was  bought,  at  the  sale,  by  another 
person.  The  remaining  notes,  with 
their  lien  and  his  interest  in  the  land 
the  vendor  transferred  to  another, 
who  sued  on  them,  and,  limitation  be- 
ing plead  to  one  of  the  notes,  sought 
to  recover  the  land  by  virtue  of  the 
superior  title  reserved  by  the  vendor, 
tendering  to  the  purchaser  at  the  fore- 
closure sale  the  money  paid  and  to  the 
holder  of  the  judgment  on  the  note 
first  assigned  the  amount  of  his  debt. 
Held,  that  the  right  of  rescission  by 
the  vendor  on  nonpayment  of  the  notes 
was  lost  by  the  assignment  of  and 
foreclosure  on  one  of  them,  and  plain- 
tiff had  no  right  to  discharge  such  in- 
cumbrance and  rescind  for  nonpay- 
ment of  his  own.  Douglass  v.  Blount, 
95  Tex.  369,  67  S.  W.  484. 

Effect  of  Change  of  Security. — 
Though  the  vendor's  lien  follows  the 
assignment  of  the   note   given   for  the 
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purchase  money  of  land  in  the  hands 
of  a  bona  fide  assignee,  yet  if  such  note 
be  canceled  and  a  new  one  given  to  a 
party  other  than  the  vendor,  and  per- 
sonal security  taken  on  such  new  note, 
the  lien  is  lost;  and  this  though  there 
may  have  been  a  verbal  agreement 
by  all  parties  that  the  lien  was  re- 
tained. Jackson  v.  Hill,  39  Tex. 
493,  494. 

B.     RIGHTS    AND     LIABILITIES 
OF  PARTIES. 

1.    Of  Assignee. 
a.    In  General. 

Assignee    Takes    Vested    Interest. — 

The  interest  of  an  assignee  who  takes 
an  assignment  for  a  specific  use  is  a 
vested  interest,  and  can  not  be  divested 
by  the  operation  of  any  law  which 
would  not  be  at  antagonism  with  the 
10th  section  of  the  1st  article  of  the 
constitution  of  the  United  States;  and 
it  matters  not  whether  it  be  a  probate 
law,  dependent  for  its  force  upon  the 
death  of  one  of  the  parties  to  the  con- 
tract, or  any  other  law,  it  would  be  to 
all  intents  and  .purposes  a  law  impair- 
ing the  obligation  of  contracts,  and 
therefore  repugnant  to  the  constitution 
of  the  United  States.  King  v.  Cassidy. 
36  Tex.  531,  537.  See  Dwight  v.  Over- 
ton,   35   Tex.   390. 

Assignee  Entitled  to  Payment — The 
payee  of  a  note,  who  assigned  the 
same  to  avoid  the  payment  of  debts, 
indorsed  upon  it  at  the  time  of  the  as- 
signment a  credit  for  an  amount  agreed 
to  have  been  due  from  the  payee  to  the 
assignee.  Upon  the  assignment,  in  a 
suit  by  such  assignee,  held,  that  the 
assignee  having  by  virtue  of  the  as- 
signment the  legal  title  to  the  note, 
could  maintain  a  suit  in  his  own  name 
thereon,  and  upon  recovery  could  re- 
tain as  his  own  the  amount  of  the 
credit  and  hold  the  balance  in  trust 
as  the  property  of  the  original  payee. 
Eason  v.  Locherer,  42  Tex.  173. 

The  assignee  of  a  contract  not  usu- 
rious, making  an  usurious  contract  »n 


aid  and  extension  thereof,  is  not  pre- 
cluded from  recovering  on  the  first 
contract  with  lawful  interest,  where  the 
transactions  are  distinct.  Ham  v.  Amer- 
ican Mut.  Bldg.,  etc.,  Ass'n,  95  Tex.  79,. 
65  S.  W.  176. 

Although  a  note  be  nonnegotiablc 
because  made  payable  "in  current 
funds,"  yet  an  assignee  thereof  for 
value  before  maturity  is  entitled,  un- 
der the  statute,  to  recover  thereon  as 
against  the  defense  of  failure  of  con- 
sideration of  which  he  had  not  notice 
prior  to  the  assignment.  Rev.  Stat.^ 
art.  314.  Kampmann  v.  McCormick, 
24  Tex.  Civ.  App.  462,  59   S.   W.  832. 

Simultaneous  Actions. — Suit  may 
be  brought  simultaneously  against  the 
maker  and  assignor  of  an  unnegotiable 
instrument.  Thompson  v.  Payne,  21 
Tex.  621. 

A  vendor  conveyed  all  the  land 
owned  by  him  in  three  certain  surveys, 
at  a  certain  price  per  acre,  the  deed, 
and  the  note  given  for  part  of  the  pur- 
chase price,  reciting  that  if  on  survey 
of  the  land  it  should  prove  to  contain 
more  than  810  acres,  the  vendee  should 
pay  for  such  excess  at  the  same  price,  . 
the  note  further  reciting  that  a  ven- 
dor's lien  was  obtained  to  secure  the 
payment  thereof.  The  note  was  there- 
after assigned  by  an  instrument  assign- 
ing, transferring,  and  conveying  the 
same,  with  all  rights  incident  thereto, 
and  conveying  and  granting  the  ven- 
dor's lien,  the  contract  lien,  and  the 
title  of  said  land,  referring  to  the 
deed,  but  not  expressly  carrying  the 
excess  over  the  810  acres.  On  a  sub- 
sequent survey  an  excess  of  36  acres 
was  discovered,  for  which  the  vendee 
executed  his  note.  Held,  that  as  be- 
tween the  assignee  of  the  first  note 
and  the  assignee  of  the  second  note, 
each  was  entitled  to  a  first  lien  on  the 
tracts  respectively,  for  the  payment 
of  which  the  notes  were  executed. 
Colquitt  v.  Sturm  (Civ.  App.),  91  3.. 
W.  872. 
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b.  Assignee    Entitled  to    Remedies    of 
Assignor. 

The  assignee  is  generally  entitled  to 
all  the  remedies  of  the  assignor,  and 
is  generally  subjected  to  all  the  equities 
between  the  assignor  and  his  debtor. 
Ogden  v.  Slade,  1  Tex.  13,  16.  See, 
also,  Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  App.  52,  21  S.  W. 
556. 

Our  statute  provides  that  the  obligee 
or  assignee  of  any  written  instrument 
not  negotiable  by  the  law  merchant 
may  transfer  to  another,  by  assign- 
ment, all  the  interest  which  he  may 
have  in  the  same.  Rev.  Stat.,  art.  266. 
It  seems  that  this  provision  would  en- 
title an  assignee  to  any  right  given  by 
the  contract  to  the  obligee,  therefore 
when  a  note  has  the  provision  that 
"any  failure  to  pay  interest  or  premium 
when  due  ^hall,  at  the  election  of  the 
payee,  make  the  principal,  interest,  and 
premium  at  once  due,"  any  assignee 
may  exercise  the  right.  Seastrunk  *>. 
P:oneer  Sav.,  etc.,  Co.  (Civ.  App.),  34 
S.  W.   466,  467. 

An  assignee  holding  the  notes  and  a 
conveyance  from  the  vendor  of  the  su- 
perior title,  has  the  same  right  to  re- 
cover the  land  as  the  original  vendor 
would  have  as  the  holder  of  said  notes 
and  title.  Rutherford  v.  Mothershed, 
42  Tex.  Civ.  App.  360,  362,  92  S.  W. 
1021,  affirmed  in  101  Tex.  654,  no  op. 

A  claim  for  damages  to  a  firm  was 
assigned  to  a  member;  in  such  case  the 
assignee  could  maintain  a  suit  for  such 
damages.  Martin  v.  Western  Union 
Tel.  Co.,  1  Tex.  Civ.  App.  143,  144,  20 
S.  W.  860. 

Where  money  has  been  paid  to  the 
clerk  of  the  court  in  satisfaction  of  a 
judgment,  an  assignee  of  the  judg- 
ment who  has  filed  his  transfer  thereof 
among  the  papers  of  the  cause  may 
by  motion  against  the  clerk  made  in 
such  court  require  the  payment  of  the 
money  over  to  himself.  Roberts  v. 
Powell,  22  Tex.  Civ.  App.  211,  54  S.  W. 
643. 


The  owner  of  a  certificate  paid  by 
the  city  clerk  of  a  municipal  corpora- 
tion to  the  effect  that  by  the  terms  of  a 
contract  on  file,  the  corporation  agreed 
to  pay  the  contractor  a  designated 
sum  of  money  on  a  day  certain,  and 
the  written  order  of  the  contractor  to 
pay  to  a  third  party  such  money,  hold- 
ing the  same  by  transfer,  succeeds  as 
between  himself  and  the  original 
holder  to  whatever  equitable  rights 
the  latter  may  have  had.  Sonnenthiei 
v.  Skinner,  67  Tex.  453,  3  S.  W.  686. 

c.  Assignee  Takes  Subject  to  Equities. 

The  assignee  of  a  judgment  takes 
it  subject  to  all  the  equities  that-  then 
exist  between  the  parties  to  the  judg- 
ment. Ellis  v.  Kerr  (Civ.  App.),  23  S. 
W.  1050.  See,  also,  McManus  v.  Cash, 
101  Tex.  261,  108  S.  W.  800. 

The  assignee  of  a  judgment  recovered 
in  an  attachment  suit,  with  notice  that 
the  property  in  controversy  had  been 
taken  and  controverted  by  a  third  person 
under  a  claimant's  bond  for  the  trial  oc 
the  right  of  property,  takes  it  subject  to 
any  existing  defenses,  including  that 
of  set-off,  to  a  judgment  on  a  claim- 
ant's bond  which  could  have  been  urged 
against  the  assignor.  Fleming  v. 
Stansell,  13  Tex.  Civ.  App.  558,  36  S. 
W.  504,  affirmed  in  93  Tex.  659, 
nc   op. 

The  assignee  of  a  bond  for  title 
takes  it  subject  to  all  the  defenses  to 
which  it  may  have  been  liable  in  the 
hands  of  the  first  obligee,  notwith- 
standing a  valuable  consideration  may 
have  been  given,  and  there  may  have 
been  no  notice  of  the  equity  or  defense 
against  the  bond  for  title.  York  v. 
McNutt,  16  Tex.  13,  14. 

Nonnegotiable  Note.— A  note  which 
is  not  negotiable  within  the  meaning 
of  the  law  merchant  is  subject  in  the 
hands  of  an  assignee  to  any  defense 
which  arises  out  of  the  circumstances 
under  which  it  was  made,  although, 
the  assignee  may  have  received  the 
note  without  actual  notice  of  such  cir- 
cumstances.    Boyd  v.  Tarrant,  14  Tex. 
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230;  Wells  v.  Groesbeck.  22  Tex.  429, 
43(3. 

"In  the  transfer  of  nonnegotiable 
notes,  the  statute  charges  the  assignee 
with  notice  of  every  discount  and  de- 
fense against  the  same  which  it  would 
have  been  subject  to  in  the  hands  of 
any  previous  owner;  but  these  dis- 
counts and  defenses  relate  to  and  mean 
such  only  as  might  be  asserted  against 
the  collection  of  the  note  by  the 
maker."  Stone  v.  Brown,  54  Tex.  330, 
334. 

Street  improvement  certificates  is- 
sued for  the  construction  of  a  side- 
walk are  not  negotiable,  and  are  sub- 
ject in  the  hands  of  an  assignee  to  what- 
ever defense  might  have  been  availa- 
ble against  the  assignor.  Berwind  v. 
Galveston,  etc..  Invest.  Co.,  20  Tex. 
Civ.  App.  426,  50  S.  W.  413,  affirmed  in 
93  Tex.  636,  no  op. 

But  the  transferee  of  a  nonnegotia- 
ble note,  secured  by  a  lien  on  land, 
while  charged  with  notice  of  any  right, 
equity,  or  defense  in  favor  of  the  maker 
as  against  the  payee,  is  not  charged 
with  notice  of  an  equity  claimed  in  the 
land  by  an  outside  person  in  no  way 
connected  with  such  note.  Taylor  v. 
Callaway,  7  Tex.  Civ.  App.  461,  27  S. 
W.  934   (see  93  Tex.  740,  no  op.). 

Assignee  of  Equitable  Right.— The 
assignee  of  the  purchaser  of  a  merely 
equitable  right  in  lands  (an  option  per- 
mitting him  to  acquire  an  interest  on 
performance  of  conditions)  is  not  pro- 
tected as  an  innocent  purchaser  against 
the  defense  by  the  owner  of  fraud  in 
obtaining  the  contract  from  him.  Na- 
tional Oil,  etc.,  Co.  v.  Teel,  95  Tex. 
586,  68  S.  W.  979,  affirming  67  S.  W. 
545. 

The  assignment  of  an  insurance  pol- 
icy after  a  loss  has  been  sustained, 
parses  the  legal  title  and  invests  the  as- 
signee with  the  exclusive  right  to  sue 
upon  it.  In  his  hands,  however,  it  is 
subject  to  every  discount  and  defense 
which  could  have  b  en  set  up  against 
it  in  the  han  's  of  the  previous  owner  I 


before  notice  of  the  assignment  was 
given  to  the  defendant.  The  fact  that 
the  assignment  was  made  as  a  col- 
lateral security  for  a  debt  will  not  vary 
the  rule.  East  Texas  Fire  Ins.  Co.  v. 
Coffee,  61  Tex.  287. 

Note  Assigned  after  Maturity.— 
Where  a  vendor's  lien  note  is  assigned 
after  maturity,  the  assignee  takes  it 
subject  to  any  defense  good  against 
the  assignor  and  can  not  enforce  the 
lien  against  portions  of  the  land  previ- 
ously conveyed  by  the  vendee  with 
releases  from  the  vendor.  Lattimore  r. 
Provine,  29  Tex.  Civ.  App.  Ill,  69  S. 
W.  222,  affirmed  in  97  Tex.  638,  no  op. 

A  note  which  is  overdue  can  not  be 
assigned  free  from  such  defenses  as 
the  maker  could  set  up  against  the  as- 
signor. Thompson  v.  Gainsville  Nat. 
Bank,  66  Tex.   156,  18  S.  W.  350. 

d.  Liability  to  Perform  Contract  As- 
signed. 

Lease. — Under  the  assignment  of  the 
entire  interest  in  a  lease,  the  assignee 
becomes  bound  to  perform  the  contrac* 
of  his  assignor  according  to  its  terms. 
Campbell  v.  Cates  .(Civ.  App.),  51  S. 
W.  268.  See  the  title  LANDLORD 
AND  TENANT. 

e.  Assignee   Must  Use   Due  Diligence. 
In   order   to   hold   the   assignor   of  a 

bond  or  other  written  instrument  lia- 
ble, the  assignee  must  use  due  dili- 
gence to  collect  the  same.  Pas.  Dig., 
art.  222,  note  285.  McDonough  v. 
Tutt,  31   Tex.   199. 

What  Constitutes  Due  Diligence.— 
There  is  prescribed  but  one  method 
by  which  the  liability  of  the  assignor 
of  a  nonnegotiable  note  can  be  fixed 
by  law,  and  that  is  by  using  due  dili- 
gence to  '  collect  the  same.  Sayles' 
Civ.  Stat.,  art.' 267.  What  is  meant  by 
"due  diligence"  as  used  in  Sayles*  Civ; 
Stat.  art.  267,  has  been  defined  by  the 
supreme  court.  Thompson  v.  Payne, 
21  Tex.  621.  In  that  case,  it  is  said: 
"We  think  it  plain  that  the  legislature 
intended  to  give  the  same  meaning  to 
the  term  'due  diligence'  in  this  connec- 
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lion  that  was  applied  to  it  in  the  first 
section  of  the  act,  viz,  the  bringing 
suit  at  the  first  term;  and  if  not  at  the 
nrst,  then,  with  cause  shown,  at  the 
second,  term  after  the  accrual  of  the 
cause  of  action."  The  above-cited  au- 
thority has  been  followed  in  Kamp- 
mann  r.  Williams,  70  Tex.  568,  8  S. 
\V.  310;  Burke  v.  Ward  (Civ.  App.), 
32  S.  W.  1047,  1048.  See,  also,  Thomp- 
son v  Payne,  21  Tex.  621,  625;  Gooch 
v.  Parker,  16  Tex.  Civ.  App.  256,  41 
S.  W.  662. 
f.    Death  of  Assignor. 

Where  the  assignment  passes  the 
property  to  the  assignee,  the  death  of 
the  assignor  will  not  defeat  the  assign- 
ment. Donley  v.  Cundiff,  35  Tex. 
741,  750. 
2.  Of  Assignor, 
a.    Rights  of  Assignor. 

Assignment  Extinguishes  Right  of 
Action. — Where  a  claim  for  damages 
against  a  railway  company  for  refus- 
ing to  receive  and  ship  live  stock  and 
for  injuries  to  other  stock  received 
and  shipped  has  been  transferred  in 
its  entirety  to  another  by  an  instru- 
ment authorizing  the  assignee  to  sue, 
the  assignor  can  no  longer  maintain 
a  suit  upon  the  claim.  Winn  v.  Ft. 
Worth,  etc.,  R.  Co.,  12  Tex.  Civ.  App. 
198,  33   S.  W.  593. 

Assignor  May  Sue  after  Partial  As- 
signment.— The  assignment  of  a  part 
of  a  cause  of  action  to  two  insurance 
companies  by  virtue  of  a  subrogation 
clause  in  the  policy  does  not  deprive 
the  assignor  of  his  right  of  action 
where  the  pleadings  show  that  the 
assignor  has  an  interest  in  the  re- 
covery over  and  above  the  inter- 
est claimed  by  the  insurance 
companies.  Missouri,  etc.,  R.  Co.  v. 
Keahy,  37  Tex.  Civ.  App.  330,  83  S. 
W.  1102,  affirmed  in  101  Tex.  649, 
no    op. 

Assignor  of  Part  of  Claim  Not  Party 
to  Suit. — Where  the  plaintiff  has  as- 
signed to  his  attorney  one-half  of  the 
claim  before  the  filing  of  the  suit,  the 


attorney  not  being  a  party  to  the  suit, 
plaintiff  is  entitled  to  recover  to  the 
full  extent  of  the  claim.  Southwest- 
ern Tel.,  etc.,  Co.  v.  Tucker  (Civ. 
App.),  98  S.  W.  909,  911. 

b.    Liability  to  Assignee. 

An  assignor  by  assignment  incurs 
an  obligation  to  do  no  act  inconsistent 
with  his  changed  relation  to  the  judg- 
ment assigned.  Hudson  v.  Morriss,  55 
Tex.  595,  596. 

No.  Trust  Relation  Imposed. — The 
assignment  of  a  judgment,  or  note  in 
suit,  does  not  impose  any  trust  rela- 
tion upon  the  assignor.  The  assignee 
is  only  entitled  to  the  benefits  which 
by  law  attach  to  a  change  of  owner- 
ship; and  pending  suit  the  assignee  has 
a  right  to  use  the  assignor's  name  to 
prosecute  the  claim  to  judgment  and 
to  direct  its  enforcement.  Hudson  v. 
Morriss,   55   Tex.   595,  596. 

Assignor  Does  Not  Guarantee 
Claim. — The  assignor  of  a  judgment  is 
not  liable  to  pay  the  amount  of  the 
judgment  in  case  the  judgment  debtor 
proves  insolvent.  Hudson  v.  Morriss, 
55  Tex.  595,  603. 
3.    Of  Debtor. 

a.  Under  Partial  Assignment. 

A  debtor  is  not  bound  to  pay  an  as- 
signee of  a  part  of  the  fund  or  debt 
until  all  parties  having  claims  thereon 
are  heard.  Harris  County  v.  Donald- 
son, 20  Tex.  Civ.  App.  9,  48  S.  W.  791. 

b.  To  Set  Up  Defenses,  Equities,  etc. 
Allowance  of  Set-Off  May  Be  Dis- 
cretionary.— As  a  general  proposition 
it  may  be  admitted  that  an  assignee  of 
a  judgment  takes  it  subject  to  the 
equities  between  the  judgment  debtor 
and  the  creditor,  including  the  rrght  of 
the  debtor  to  offset  against  thi  plain- 
tiff in  the  judgment.  Townsend  V. 
Quinan,  47  Tex.  1.  Yet  "the  rule  sus- 
tained by  the  majority  of  the  authori- 
ties upon  the  subject  is,  that  a  set-off 
will  be  allowed  or  refused  allowance 
as  against  an  assignee  of  a  judgment, 
as  to  the  court  may  seem  equitable." 
It  has  also  been  held  that  the  equitabje 
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right  to  have  one  judgment  set-off 
against  another  will  only  be  permmed 
when  it  will  infringe  on  no  other  ntfht 
of  equal  grade.  Such  power  is  only  to 
exercise  upon  careful  consideration  of 
all  the  circumstances  of  the  transac- 
tion out  of  which  the  judgments  arise 
and  in  order  to  protect  the  just  rights 
of  the  parties.  2  Freeman  on  Judg.,  § 
428.  Dutton  v.  Mason,  21  Tex.  Civ. 
App.  389,  393,  52  S.  W.  651;  Ellis  v. 
Kerr,  11  Tex.  Civ.  App.  349,  32  S.  W. 
444,  affirmed  in   93  Tex.  705,  no  Op. 

Failure  of  Consideration. — The  as- 
signment of  a  nonnegotiable  note  be- 
fore its  maturity  does  not  preclude  the 
maker  from  urging  against  it  a  de- 
fense, such  as  a  subsequent  failure  of 
consideration,  that  would  have  been 
available  had  the  action  been  by  the 
original  payee.  Revised  Stat.,  articles 
308,  309,  314,  construed,  and  Barton  & 
Co.  v.  Exchange  Bank,  2  App.  Civ. 
Cases,  §  711,  criticised.  Ablowich  v. 
Greenville  Nat.  Bank,  22  Tex.  Civ. 
App.  272,  273,  54  S.  W.  794. 

Fraud  in  Contract  Assigned. — A 
contract  conveying  a  merely  optional 
right  to  acquire  an  interets  in  land  ia 
such  a  nonnegotiable  instrument  as  to 
subject  the  assignee  to  any  defense  the 
promissor  may  have  had  against  the 
original  promisee,  such  as  fraud  in  ob- 
taining it.  Rev.  Stat.,  art.  309.  Na- 
tional Oil,  etc.,  Co.  v.  Teel,  95  Tex.  586, 
68  S.  W.  979,  affirming  67  S.  W.  545. 

An  obligation  given  for  the  purchase 
money  to  a  vendor  who  represented 
that  the  subject  of  sale  was  free  from 
incumbrance,  save  a  small  and  incon- 
siderable balance  of  an  account 
secured  by  a  deed  of  trust  on  the 
property  sold,  which  representation 
was  false  as  to  the  amount,  when 
transferred  to  the  holder  of  the  prior 
lien,  is,  in  an  action  by  him,  subject 
to  the  same  defense  as  if  owned  by 
the  original  obligee.  Griffeth  v.  Hanks, 
46  Tex.  217. 

Defenses  May  Be  Set  Up  for  Breach 
of  Contract. — In  an  action  by  the  as- 


signee of  a  nonnegotiable  contract  of 
sale,  to  recover  the  price  of  lumber 
sold  to  the  defendant  thereby,  the 
same  defenses  for  breach  of  the  con- 
tract may  be  interposed  as  if  the  suit 
was  brought  by  the  assignor,  the  orig- 
inal party  to  the  contract.  Tyler,  etc., 
Lumber  Co.  v.  Wettermark  &  Sons,  12 
Tex.   Civ.  App.   399,   34  S.   W.   807. 

Where  an  assignee  of  a  fire  policy 
sues  for  the  loss,  evidence  which 
would  have  been  admissible  had  the 
suit  been  by  the  insured  is  admissible 
against  the  assignee.  Joy  v.  Liverpool, 
etc.,  Ins.  Co.,  32  Tex.  Civ.  App.  433, 
434,  74  S.  W.  822,  affirmed  in  97  Tex. 
638,  no  op. 

Payment  Extinguishes  Claim. — 
County  warrants,  after  having  been 
paid  by  the  treasurer  out  of  county 
funds,  were  mislaid  by  the  treasurer, 
who  was  compelled  to  reimburse  the 
county  to  the  amount  of  these  war- 
rants thus  affecting  a  payment  thereof. 
The  warrants  were  afterwards  discov- 
ered and  action  brought  against  the 
county  for  their  value.  Held,  that 
payment  by  the  treasurer  extinguished 
the  claim,  and  that  any  assignee  of 
the  warrants  took  subject  to  all  de- 
fenses that  could  be  urged  by  the 
county.  Lane  v.  Hunt  County,  13  Tex. 
Civ.  App.   315,  35  S.  W.  10. 

4.    Priorities. 

a.   As  to  Date  of  Assignment. 

The  several  claimants  under  assign- 
ments of  specific  interests  in  a  debt* 
have  priority  of  right  to  payment  in 
accordance  with  the  dates  at  which 
their  interests  were  acquired.  Harris 
County  v.  Campbell,  68  Tex.  22,  3  S. 
W.  243. 

Orders  on  a  particular  fund  operate 
from  their  date  as  assignments  of  the 
fund  to  the  extent  of  the  several  sums 
mentioned  in  said  orders,  and  those 
prior  in  time  should  be  first  paid. 
Stillson  v.  Stevens  (Civ.  App.),  23  3. 
W.  322;  Olive  v.  San  Antonio,  etc., 
Supply  Co.  (Civ.  App.),  27  S.  W. 
789,   790. 
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Where  an  attorney,  living  in  Texas, 
gives  a  receipt  for  certain  claims  for 
collection,  an  assignee  by  separate 
order  dated  in  Tennessee,  who  is  prec- 
edent in  point  of  time,  will  be  en- 
titled to  the  proceeds  of  the  claims 
against  one  who  afterwards  purchases 
and  obtains  the  attorney's  receipt, 
without  notice,  in  Louisiana  at  an 
execution  sale,  and  it  would  not  ef- 
fect the  question,  as  between  the  two 
assignees,  which  first  gave  notice  of 
the  assignment  to  the  attorney. 
Brander,  etc.,  Co.  v.  Young,  12 
Tex.  332. 

But  where  the  contesting  parties  are 
all  assignees,  no  priority  of  payment 
is  given  to  the  assignee  first  in  time. 
Salmon  v.  Downs,  55  Tex.  243; 
Wootersv.  Hollings worth,  58  Tex.  371; 
cases  distinguished  in  Douglass  v. 
Blount,  93  Tex.  499,  502,  56  S.  W.  334. 

The  priority  of  an  assignment,  and 
not  that  of  its  notice  to  the  fund 
holder,  controls  as  to  the  priority  of 
the  rights  of  several  assignees  of  a 
fund.  Henke  v.  Keller  (Civ.  App.), 
110  S.  W.  783. 

The  fact  that  the  assignment  of  one 
of  several  promissory  notes,  all  of 
which  constituted  a  vendor's  lien  on 
land,  was  first  made,  confers  on  the 
holder  no  right  to  have  priority  of 
payment  out  of  the  proceeds  of  the 
sale  of  the  incumbered  property.  See 
Wooters  v.  Hollingsworth,  58  Tex.  371; 
Salmon      v.      Downs,     55      Tex.     243. 

Assignee  of  Claim  without  Lien. — 
An  assignee  of  a  claim  who  has  no 
lien  upon  the  fund  out  of  which  the 
claim  is  payable  takes  his  rank  in  the 
order  of  the  assignment.  Harris 
County  v.  Donaldson,  20  Tex.  Qu. 
App.   9,   48   S.   W.   791. 

b.  As  between  Assignee  and  As- 
signor's Creditors. 
Assignee  Preferred  to  Garnishing 
Creditor  with  Notice. — Where  money 
has  been  placed  in  the  hands  of  the 
sheriff,  and  subsequently  assigned  to 
another,  a  creditor  with  notice  of  the 


assignment,  will  not  be  permitted  zo 
garnish  the  money  in  the  hands  of 
the  sheriff.  Welch  v.  Renfro,  42  Tex. 
Civ.  App.  460,  94  S.  W.  107.  See,  also,. 
Perry  v.  Dowdell,  38  Tex.  Civ.  App. 
96,  84  S.  W.  833,  affirmed  in  101  Tex. 
653,  no  op. 

If  there  was  a  valid  transfer  of  a 
judgment  and  notice  thereof  given  to 
the  sheriff  before  its  collection,  with- 
out the  necessary  steps  having  been 
taken  to  give  a  preference  to  any 
other  party,  the  money  when  collected 
on  such  judgment  would  belong  to 
the  assignee.  McClane  v.  Rogers,  42 
Tex.  214. 

Notice  Sufficient  if  Given  before 
Judgment  Rendered. — "$325.00.  I  have 
in  trust  for  W.  C.  Stilson  three 
hundred  and  twenty-five  dollars, 
which  money  I  have  left  at  Messrs. 
Colton  &  Bolton,  J.  C.  Rosenfield, 
San  Antonio,  2-17,  1887."  This  instru- 
ment of  writing,  operated  as  an  equi- 
table assignment  of  the  debt  due  from 
Colton  &  Bolton,  to  the  extent  of 
$325,  although  not  accepted  by  Colton 
&  Bolton  nor  by  Stephens;  and 
Stillson,  upon  its  execution,  became 
the  creditor  of  Colton  &  Bolton  to 
that  amount  and  the  assignment  se- 
cured the  money  assigned  against  the 
garnishment  for  the  debt  of  the  as- 
signor, though  no  notice  'had  been 
given  prior  to  the  garnishment  to  the 
person  holding  the  property,  it  be- 
ing given  in  time  to  enable  him  to 
bring  it  to  the  attention  of  the  court 
before  judgment  was  rendered  against 
him  as  garnishee.  Stillson  v.  Stevens 
(Civ.  App.),  23   S.  W.   322,  323. 

A    surety    on    a    contractor's    bond 

given  to  indemnify  and  protect  the 
owner  of  a  building  to  be  erected 
against  claims  for  materials  furnished 
may  acquire  by  verbal  assignment 
from  the  contractor,  to  secure  himself 
for  materials  furnished  to  the  con- 
tractor, the  superior  right  to  such  sum 
of  money  as  should  become  due  from 
such    owner    to    the    contractor    under 
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the  building  contract;  and  the  surety 
may  assert  the  right  so  acquired 
against  a  judgment  creditor  of  the 
contractor  proceeding  by  garnishment 
against  such  owner.  Campbell  v. 
Grant  Co.,  36  Tex.  Civ.  App.  641,  82 
S.  W.  794. 

c.    As   between   Assignee     and    Lien- 
holder. 

Assignee   Preferred    to    Assignor. — 

Where  the  debt  is  secured,  the  benefit 
of  the  security  would  first  enure  to  the 
assignee  in  preference  to  the  retained 
claim  on  the  property  by  the  assignor. 
White  v.  Downs,  40  Tex.  225,  234. 

Assignee  of  Mortgage. — Where  the 
contest  is  between  an  original  lien- 
holder  and  an  assignee  "it  is  well  set- 
tled that,  without  any  agreement  to 
that  effect  the  assignee  of  one  of 
several  notes  secured  by  mortgage  is 
entitled  to  be  paid  out  of  the  proceeds 
of  the  mortgaged  property  in  prefer- 
ence to  the  mortgagee  who  retains 
one  or  more  of  the  notes  secured  by 
the  same  mortgage."  Whitehead  v. 
Fisher,  64  Tex.  638. 

Note  Secured  by  Vendor's  Lien. — 
The  assignee  of  a  purchase  money 
note  reserving  a  lien  on  land  sold  by 
two  owners  in  common,  who  after- 
wards acquires  the  legal  title  remain- 
ing in  one  of  the  grantors,  can  recover 
the  land  on  default  in  the  payment  as 
against  the  vendor  who  holds  only 
the  naked  legal  title  to  the  undivided 
half  interest.  Anderson  v.  Silliman, 
92  Tex.  560,  50  S.  W.  576. 

When  a  vendor  of  land  takes  notes 
for  the  purchase  money,  and  holds  a 
vendor's  lien  as  security,  and  after- 
wards indorses  and  assigns  one  of  the 
notes  and  retains  the  others,  and  the 
land  is  sold  to  pay  the  purchase 
money,  the  indorser  and  assignor  is 
entitled  to  share  in  the  proceeds  of  i 
the  sale  equally  with  the  holder  of 
the  note  assigned,  whether  they  be  \ 
sufficient  to  fully  satisfy  the  note  as- 
signed or  not,  unless  it  clearly  appear 
it  was  the  intention  that  the  assignee 


should  be  first  paid.  Salmon  v. 
Downs,  55  Tex.  243. 
d.  As  between  Assignee  and  Subse- 
quent Purchaser  without  Notice. 
Subsequent  Bona  Fide  Purchaser 
Takes  Free  from  Lien. — The  assignee 
of  a  purchase  money  note  taking  by 
agreement  with  the  assignor  a  prior 
lien  over  another  note  given  on  the 
same  purchase,  retained  by  the  as- 
signor, and  holding  an  apparently 
equal  lien,  will  not  be  protected  in 
the  superior  lien  acquired  against  a 
subsequent  purchaser  of  the  other  note 
having  no  notice  of  his  contract  for 
priority  of  lien,  unless  his  right 
thereto  is  evidenced  by  a  written  in- 
strument placed  on  record.  Lewis  v. 
Ross,  95  Tex.  358,  67  S.  W.  405,  re- 
versing 65  S.  W.  504. 

IV.  Procedure. 

A.  ACTION    IN    NAME    OF    AS- 
SIGNOR 

Evolution  of  Rule. — The  first  step  in 
advance  of  the  ideas  of  the  old  com- 
mon law  was  to  allow  the  assignor 
of  a  chose  in  action  to  sue  in  his  own 
name  for  the  use  of  the  assignee;  bal 
since  the  assignor  in  such  case  was  \ 
merely  nominal  party,  and  had  no 
control  of  the  suit,  the  action  became 
reversed  by  allowing  the  assignee  to 
sue  for  his  own  use  in  the  name  of  the 
assignor.  G.  H.  &  S.  A.  Railroad  v. 
Freeman,  57  Tex.  156. 

Rights  in  a  Court  of  Law.— There  is 
no  doubt  that  an  assignee  by  parol  or 
delivery,  of  a  nonnegotiable  note,  is 
entitled  at  law  to  sue  the  maker  in 
the  name  of  the  assignor.  Ross  v. 
Smith,  19  Tex.  171,  174. 

The  assignee  of  a  judgment  must 
sue  in  the  name  of  the  original  plain- 
tiff. Garvin  v.  Hall,  83  Tex.  295,  300, 
18  S.  W.  731. 

B.  ACTION    IN    NAME    OF    AS- 
SIGNEE. 

Under  the  blended  system  of  law 
and  equity  existing  in  this  state  the 
assignee    of    a    note,     not     negotiable, 
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is  entitled  to  the  benefit  of  the  equita- 
ble rule,  and  may  sue  upon  it  in  his  own 
name.  Ogden  v.  Slade,  1  Tex.  13; 
G.  H.  &  S.  A.  Railroad  v.  Freeman, 
57  Tex.  156;  G.  C.  &  S.  F.  R.  Co.  v. 
Jones,  3  App.  Civ.  Cases,  §  14; 
Koeningheim  v.  Randolph,  1  App. 
Civ.  Cases,  §  764. 

Common-Law  Rule  Obsolete. — The 
common-law  rule  that  the  legal  title 
to  a  chose  in  action  was  not  assign- 
able should  be  regarded  as  obsolete 
or  inapplicable  in  this  state,  and  an 
assignee  of  such  right  of  action,  since 
he  holds  both  the  legal  and  equitable 
title,  should  sue  thereon  in  his  own 
name.  Winn  v.  Ft.  Worth,  etc.,  R. 
Co.,  12  Tex.  Civ.  App.  198,  33  3. 
W.    593. 

Absence  of  Express  Promise  to  Pay. 
— Where  there  is  no  express  promise 
to  pay  on  the  part  of  the  debtor  to 
the  assignee  of  the  debt,  equity  will 
protect  the  interest  of  the  assignee 
and  in  our  courts  he  may  maintain  an 
action  in  his  own  name.  Rollison  v. 
Hope,  18  Tex.  446. 

Open  Account. — Although  an  open 
account  is  not  such  a  writing  as  is 
contemplated  by  art  2522,  Hart.  Dig., 
giving  the  assignee  legal  title,  yet  it 
is  sufficient,  under  the  practice  in  this 
state,  allowing  the  party  having  the 
equitable  title  to  sue  thereon  in  his 
own  name.  Devine  v.  Martin,  15  Tex. 
25,  30;  Merlin  v.  Manning,  2  Tex.  351; 
Guest  v.  Rhine  &  Bros.,  16  Tex.  549, 
550;  Mims  v.  Swartz,  37  Tex.  13; 
Smalley  v.  Taylor,  33  Tex.  668.  See 
the  title  ACCOUNTS  AND  AC- 
COUNTING, vol.  1,  p.  55. 

Written  Assignment. — The  assign- 
ment of  a  contract  in  writing  gives 
the  assignee  the  legal  title,  under  the 
statute,  and  he  may  sue  in  his  own 
name,  although  he  may  be  a  mere 
trustee  for  the  benefit  of  the  assignor. 
Devine  v.  Martin,  15  Tex.  25,  26. 

Effect  of  Notice  to  Debtor.— If  the 
debtor  have  notice  of  an  assignment 
of  his    debt,    and  promise   to   pay  the 


money  to  the  assignee,  the  latter  may 

I  sue    therefor    in    his    own    name    in    a 

court    of    law.      Rollison    v.    Hope,    18 

i  Tex.   446. 
I 

C.  CONTROL  OF  SUIT. 

I  Assignee  Controls  Suit. — When  the 
'  holder  of  notes  transfers  them  he  is 
l  no  longer  chargeable  with  any  duty 
in  regard  to  them,  and  the  transferee 
has  the  right  to  control  the  judgment 
that  may  be  rendered  on  them.  Hud- 
son z\   Morriss,  55  Tex.   595,  596. 

The  assignee  of  a  part  of  a  cause 
of  action  is  not  bound  by  any  settle- 
ment subsequently  made  by  the  as- 
signor with  the  defendant,  and  may 
prosecute  the  suit  commenced  by  the 
former  in  his  own  behalf  to  the  extent 
of  his  interest.  Texas,  etc.,  R.  Co.  v. 
Vaughan,  16  Tex.  Civ.  App.  403,  40 
S.  W.  1065,  affirmed  in  93  Tex.  741, 
no  op. 

An  assignee  of  a  judgment  by 
virtue  of  his  equitable  interest  has  a 
right  to  control  the  collection  of  the 
judgment,  and  for  the  purpose  to  use 
the  name  of  the  plaintiff,  his  assignor, 
and  to  receive  the  money  when  col- 
lected.    Hudson  v.  Morriss,  55  Tex.  595. 

D.  PARTIES. 

1.    Proper  and  Necessary  Parties. 
Assignor    Unnecessary    Party. — The 

assignor  having  by  his  assignment 
parted  with  his  interest  in  the  judg- 
ment, is  no  longer  a  necessary  or 
proper  party  to  proceedings  for  the 
purpose  of  setting  it  aside,  or  for  the 
purpose  of  enjoining  or  obtaining 
other  relief  from  it.  Hudson  v.  Mor- 
riss, 55  Tex.  595,  604;  Scarf  v.  John- 
son, 3  App.  Civ.  Cases,  §  399. 

Proper  but  Not  Necessary  Party. — 
The  equitable  owner  of  a  partial  as- 
signment is  a  proper  but  not  necessary 
party,  unless  the  debtor  have  some 
legal  defense  as  against  him  alone. 
Texas,  etc.,  R.  Co.  v.  Gentry,  69  Tex. 
625,  8  S.  W.  98.  See,  also,  El  Paso 
Electric  R.  Co.  v.  Telles  (Civ.  App.). 
99  S.  W.  444. 
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Holder  of  Both  Legal  and  Equitable 
Title  Must  Sue. — A  party  who  holds 
by  assignment  the  entire  equitable  in- 
terest in  a  contract  may,  under  our 
procedure,  sue  alone  to  enforce  it. 
This  rule  does  not  prohibit  suit  by 
the  legal  holder  of  such  interest;  but 
where  an  assignee  acquires  both  the 
legal  and  equitable  title  he  must  sue. 
Cleveland  v.  Heidenheimer,  92  Tex. 
108,  46  S.  W.  30,  affirming  44  S.  W.  551. 

Assignee  Not  Necessary  Party. — 
When  a  contract  by  which  plaintiff 
assigned  to  his  attorney  one-half  his 
claim  for  damages  growing  out  of  neg- 
ligent personal  injury  to  his  wife  was 
executed  prior  to  the  institution  of  the 
suit  and  prior  to  the  enactment  of 
article  3353a  of  the  Revised  Statutes, 
the  court  did  not  err  in  excluding  evi- 
dence of  the  contract,  as  the  assignee 
was  not  a  necessary  party  to  the  suit. 
San  Antonio,  etc.,  R.  Co.  v.  Belt,  24 
Tex.  Civ.  App.  281,  59  S.  W.  607. 
2.  Effect  of  Assignment  Pendente 
Lite. 

Assignee  Pendente  Lite  May  Re- 
cover.— An  agent  contracting  for  ship- 
ment of  cattle  of  another  by  rail,  and 
receiving  after  suit  brought  a  trans- 
fer of  the  interest  of  the  owner  in  the 
damages  occasioned,  will  be  permitted 
to  recover  in  his  own  name  from  the 
carrier  for  injuries  in  transit.  Texas, 
etc.,  R.  Co.  v.  Davis,  93  Tex.  378,  379, 
54  S.  W.  381,  55  S.  W.  562,  reversing 
54  S.  W.  381. 

Assignee  Takes  Subject  to  Final 
Adjudication. — Where  one  buys  a 
cause  of  action  after  suit  is  brought, 
he  buys  subject  to  the  final  adjudica- 
tion between  the  original  litigants,  and 
is  not  a  necessary  party  to  the  suit. 
Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 
254,   26    S.    W.   219. 

E.    PLEADING. 

1.    Of  Plaintiff. 

Petition  Held  Sufficient— Plaintiff 
as  assignee  sued  for  one-fourth  in- 
terest  in   a   legacy   of  $5,000,   alleging 


that  the  estate  owed  no  debts  at  the 
death  of  the  testator,  nor  at  any  time 
thereafter;  that  on  13th  of  May,  1872, 
defendants  came  into  possession  of 
the  said  $5,000  bequeathed,  which  is 
subject  and  liable  to  said  legacy,  and 
is  held  by  J.  C.  and  C.  P.  McNeill,  de- 
fendants, in  trust,  etc.;  and  that  all  the 
contingencies  had  transpired  which  en- 
titled his  assignor  under  the  terms  of 
the  will  to  the  sum  for  which  he  sued. 
Held,  the  petition  showed  a  cause  of 
action  and  was  good  on  general  de- 
murrer. McNeill  v.  Masterson,  79  Tex. 
670,  15  S.  W.  673. 

Insufficiency  of  Allegations. — Al- 
legations in  an  action  by  the  assignee 
of  a  fire  insurance  policy  against  his 
assignor,  to  the  effect  that  plaintiff 
took  the  policy  relying  on  defendant's 
representations  that  it  was  a  valid 
claim  against  the  insurance  company, 
and  had  been  adjusted,  and  that  it 
would  be  paid  at  the  expiration  of 
sixty  days,  but  with  no  allegation  that 
such  representations  were  untrue,  be- 
yond the  mere  statement  that  the 
claim  was  not  paid  within  the  time 
represented,  fail  to  show  any  liability 
of  the  assignor  more  comprehensive 
than  that  involved  in  the  assignment 
of  the  policy.  Gooch  v.  Parker,  Id 
Tex.   Civ.  App.  256,  41   S.   W.  662. 

Plaintiff  Must  Prove  Capacity  of 
Assignor. — Where  the  plaintiff  claims 
title  to  the  note  sued  on,  by  assign- 
ment from  one  who  is  alleged  to  be 
sole  heir  and  legal  representative  of 
the  payee,  and  the  defendant  files  a 
general  denial,  the  plaintiff  must 
prove  the  capacity  of  his  assignor  as 
alleged;  even,  it  seems,  although  the 
assignment  be  not  alleged  to  be  lost. 
Erskine  v.    Wilson,   20   Tex.    77,   78. 

Proof  of  Consideration  Unnecessary. 
— It  is  not  necessary  for  the  assignee 
of  a  promissory  note  to  aver  and 
prove  himself  an  assignee  for  value, 
although  the  note  have  no  words  of 
negotiability.  Knight  v.  Holloman,  6 
Tex.  153. 
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Where  a  contract  was  regarded  by 
the  court  as  a  contract,  virtually,  for 
the  payment  of  money,  although  not 
a  promissory  note,  it  was  held  that  it 
was  not  necessary  for  the  assignee, 
in  a  suit  against  the  obligor,  to  prove 
the  consideration  of  the  assignments, 
although  not  under  seal.  Durst  v. 
Swift,  11  Tex.  273. 

Assignee  Need  Not  Establish  Lia- 
bility of  Debtor. — The  assignee  of  an 
interest  in  the  amount  to  be  recovered 
by  suit  or  settlement  on  a  nonnego- 
tiable  cause  af  action  may  recover  his 
proportionate  interest  in  the  amount 
paid  his  assignor  in  settlement  by  a 
defendant  who  had  notice  of  his  in- 
terest therein,  without  establishing  the 
legal  liability  of  such  defendant  to  his 
assignor.  Gulf,  etc.,  R.  Co.  v.  Eld- 
redge,  35  Tex.  Civ.  App.  467,  80  S. 
W.   556. 

%    Of  Defendant 

When  the  assignee  of  a  note  upon 
which  suit  is  brought  fails  to  allege  in 
his  petition  that  he  acquired  the  same 
before  maturity,  it  is  not  necessary 
that  the  defendant,  who  is  the  maker, 
should  aver  in  his  answer  that  plain- 
tiff acquired  the  note  after  its  ma- 
turity, to  authorize  evidence  upon  de- 
fenses set  up  in  the  answer  which 
would  defeat  a  recovery  as  against  the 
original  payee,  or  an  assignee  with 
notice.     Coburne  v.   Poe,  40  Tex.  410. 

F.    NECESSITY  OF  PROVING  AS- 
SIGNMENT. 

Assignee  Must  Prove  Genuineness 
of  Transfers. — It  is  the  debtor's  right 
in  every  case  to  proper  pleadings  to 
compel  the  plaintiff  who  sues  upon  an 
assigned  instrument  to  show  title  in 
himself  by  proving  the  genuineness  of 
all  transfers.  San  Antonio,  etc.,  R.  Co. 
v.  Cockrill,  72  Tex.  613,  619,  10  S.  W. 
702;  Hoffman  v.  Bignall  &  Co.,  1  App. 
Civ.  Cases,   §  703. 

Where,  in  an  action  to  subject  al- 
leged assets  of  a  judgment  debtor's 
estate    to    the    payment    of    the    judg- 


ment, claimant  specifically  pleaded  the 
assignment  and  her  ownership  of  the 
claim  on  the  judgment  against  the  es- 
tate, and  there  was  no  plea  of  non  est 
factum  or  denial  of  the  assignment 
under  oath,  the  court  did  not  err  in 
permitting  the  assignment  to  be  in- 
troduced in  evidence,  without  proof 
of  the  execution  thereof.  McCormick 
v.  National  Bank  (Civ.  App.),  106  S. 
W.  747. 

One  claiming  property  as  an  assignee 
may  aver  his  ownership  of  the  prop- 
erty, and  need  not  set  forth  the  man- 
ner of  its  acquisition,  in  order  to 
admit  evidence  of  the  assignment. 
Thomas  v.  Chapman,  62  Tex.  193. 

Possession  Raises  No  Presumption. 
— The  mere  possession  of  a  nonne- 
gotiable  note,  by  a  plaintiff,  who  sues 
as  assignee,  without  proof  of  any  as- 
signment, or  that  he  gave  a  consid- 
eration for  it,  is  not  sufficient  to  entitle 
him  to  judgment.  Merrill  v.  Smith, 
22  Tex.  53.  See,  also,  Merlin  v.  Man- 
ning, 2  Tex.  351,  352. 

Where  papers  have  none  of  the 
qualities  of  negotiable  instruments 
payable  to  bearer,  the  mere  possession 
of  them  raises  no  presumption  that 
the  holder  has  the  right  to  the  money 
due  to  the  persons  to  whom  they  were 
originally  given.  It  devolves  upon 
him  to  show  to  whom  the  papers  were 
delivered,  and  that  they  have  been  in 
legal  contemplation  assigned  to  him. 
Rush  &  Bros.  v.  Haggard,  68  Tex.  674, 
676,  5  S.  W.  683. 

The  possession  of  a  nonnegotiable 
note  without  a  written  assignment  is 
not  evidence  of  ownership;  the  holder 
must  show  that  he  is  the  bona  fide 
owner,  and  the  manner  in  which  he 
became  such.  Ball  v.  Hill,  38  Tex. 
237,   238. 

A  mere  transfer  by  delivery  of  a 
nonnegotiable  note  will  not  enable  the 
holder  to  recover,  without  averment 
and  proof  of  such  bona  fide  ownershio. 
Gregg  v.  Johnson,  37  Tex.  558,  559. 
See  Merrill  v.  Smith,  22  Tex.  53. 
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The*  possession  of  a  promissory  note, 
payable  to  another  or  order,  and  not 
indorsed  in  blank  by  the  payee,  does 
not  constitute  such  evidence  of  owner- 
ship as  will  enable  the  person  in  pos- 
session to  sustain  an  action  on  the 
note,  upon  allegation  that,  for  value 
received,  it  was  transferred  to  plain- 
tiff by  delivery.  Ross  v.  Smith,  19 
Tex.  171. 

When  Proof  of  Assignment  Dis- 
pensed with. — Rev.  Stat.,  art.  271,  pro- 
viding that  in  an  action  by  an  assignee 
or  indorsee  of  a  written  instrument, 
the  assignment  or  indorsement  shall 
be  regarded  as  fully  proven  unless 
defendant  deny  its  genuineness,  ap- 
plies only  to  instruments  emanating 
from  defendant,  and  not  to  a  sworn 
account  of  a  claim  against  defendant. 
Carpenter  v.  Historical  Pub.  Co.  (Civ. 
App.),  24  S.  W.  685,  686. 

G.    EVIDENCE. 
1.   Burden  of  Proof. 
Assignee    Must     Prove     Notice.— A 

debtor  who  settles  with  the  original 
creditor  a  nonnegotiable  claim,  with- 
out notice  that  it  has  been  transferred, 
ought  to  be  protected;  and  the  burden 
of  proof  rests  upon  the  assignee  to  es- 
tablish some  fact  indicating  that  the 
debtor  had  notice  at  the  time  the  seN 
tlement  was  made  with  the  original 
creditor.  Gulf,  etc.,  R.  Co.  v.  Eld- 
redge,  35  Tex.  Civ.  App.  467,  469,  80 
S.    W.    556. 

Defendant  Must  Establish  Invalid- 
ity.— A  transfer,  signed  by  the  presi- 
dent and  attested  by  the  secretary  of 
a  corporation  with  a  corporate  seal, 
prima  facie  conveys  the  company's 
cause  of  action  to  the  plaintiff  and 
the  burden  of  establishing  its  invalid- 
ity is  upon  the  defendant.  Texas, 
etc.,  R.  Co.  v.  Davis,  93  Tex.  378,  380, 
54  S.  W.  381,  55  S.  W.  562,  reversing 
54  S.  W.  381. 

Plaintiff  Must  Show  Compliance  with 
Conditions. — A  restriction  upon  the 
r:ght     of      assignment      embodied      in 


tickets  for  bales  of  cotton,  declaring 
such  tickets  to  be  "transferable  only 
on  the  books  of  the  yard"  should  ba 
given  the  effect  of  requiring  the  plain- 
tiffs to  prove  that  the  tickets  had  been 
transferred  on  the  books  of  the  de- 
fendant, or  that  the  cotton  was  in 
their  possession  at  the  time  the  plain- 
tiff acquired  the  tickets,  and  that  while 
holding  such  possession,  the  defend- 
ants received  notice  of  the  fact  that 
the  plaintiffs  had  bought  the  cotton. 
Sanger  v.  Travis,  etc.,  Alliance,  37 
Tex.  Civ.  App.  321,  84  S.  W.  836,  af- 
firmed in  101  Tex.  658,  no  op. 

2.     Admissibility. 

Best    Evidence    Must    Be    Produced. 

— Where  the  plaintiff  declared  on  a 
written  transfer  of  a  judgment  mads 
on,  to  wit,  May  17,  1897,  evidence  of  a 
parol  sale  and  transfer  made  on  May 
15  was  not  admissible  under  the  plead- 
ing. Dutton  v.  Mason,  21  Tex.  Civ. 
App.  389,  52  S.  W.  651.  See  the  title 
BEST  AND  SECONDARY  EVI- 
DENCE. 

The  assignment  of  a  chose  in.  action 
founded  on  an  open  account,  can  be 
proved  by  oral  testimony  as  well  as 
by  the  written  transfer,  but  where  the 
only  evidence  of  the  assignment  of 
action  is  by  a  written  transfer,  after 
having  disclosed  that  the  transfer  was 
in  writing,  oral  proof  of  the  assign- 
ment would  be  rejected,  on  the  ground 
that  it  was  not  the  best  evidence  of 
the  assignment.  Standifer  v.  Bond 
Hardware  Co.  (Civ.  App.),  94  S.  \V. 
144,  145.  See  the  title  BEST  AND 
SECONDARY  EVIDENCE. 

Certificate  Showing  Tender  Admis- 
sible.— Where  a  tender  to  an  assignor, 
after  the  assignment,  is  binding  on 
the  assignee,  the  certificate  of  the 
former,  to  the  fact  of  the  tender, 
which  certificate  purports  to  be  made 
at  the  same  time  when  the  tender  i> 
made,  is  admissible  against  the  as- 
signee.   Frazier  v.  Moore,  11  Tex.  755 

Evidence  of  Oral  Assignment. — Since 
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a  fire  insurance  policy,  after  loss,  may 
be  orally  assigned,  evidence  is  ad- 
missible to  prove  such  an  assignment 
of  the  policy  sued  on.  German  Fire 
Ins.  Co.  v.  Gibbs,  etc.,  Co.,  42  Tex. 
Civ.  App.  407,  415,  92  S.  W.  1068,  96 
S.  W.  760,  affirmed  in  101  Tex.  638, 
no  op. 

Certified  Copies  of  Records  Admis- 
sible.— The  mesne  assignments  of  land 
claims,  in  all  cases  in  which  patent  is 
authorized  to  issue  to  the  assignee  of 
such  claims,  when  filed  in  the  general 
land  office,  become  records  thereof, 
and  copies  of  the  same,  certified  by 
the  commissioner,  are  admissible  in 
evidence  as  the  original  would  be. 
Mason  v.  McLaughlin,  16  Tex.  24. 

Circumstantial  Evidence  Admissible. 
—The  transfer  of  an  unlocated  land 
certificate  may  be  established  by  cir- 
cumstantial evidence.  Jones  v.  Reus, 
5  Tex,  Civ.  App.  628,  24  S.  W.  674,  af- 
firmed in  93  Tex.  711,  no  op. 


3.   Weight  and  Sufficiency. 

Presumption  Raised  by  Averment — 
The  production  in  evidence  by  a  plain- 
tiff of  the  note  upon  which  he  sues  as 
assignee  raises  a  prima  facie  presump- 
tion of  the  truth  of  an  averment  in 
his  petition  that  he  was  transferred  to 
him  before  maturity;  but  no  such 
presumption  can  exist  in  the  absence 
of  such  an  averment.  Coburne  v.  Poe, 
40  Tex.  410. 

Bill  of  Sale  Sufficient  Evidence  of 
Transfer. — The  official  acts  of  a  bank- 
rupt's assignee  cannot  be  collaterally 
impeached  in  a  state  court.  An  as- 
signee's bill  of  sale  of  an  account  is 
competent  and  sufficient  evidence  of 
the  transfer  of  the  account,  even  with- 
out evidence  of  the  assignee's  appoint- 
ment, that  fact  not  having  been  put  in 
issue  by  the  pleadings.  Nor  is  it  nec- 
essary for  the  transferee  to  prove  an 
order  of  the  bankrupt  court  directing 
the  assignee  to  sell  the  assets.  Minis 
v.  Swartz,  37  Tex.  13. 
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6.  Acknowledgment  Not  Essential,  133. 

7.  Proof  of  Execution,  133. 

G.  Delivery  of  Instrument,  133. 

H.  Recording,  133.  , 

I.  Giving  of  Bond  by  Assignee  Not  Essential  to  Validity,  134. 
J.  Validity  as  Affected  by  Grants  of  Power  to  Assignee,  134. 

1.  Express  Grant  of  the  Powers  Conferred  by  Statute,  134. 

2.  Attempt  to  Confer  Illegal  Powers,  134. 

K.  Validity  as  Affected  by  Subsequent  Negligence  of  Assignee,  134. 
L.  Estoppel  to  Deny  Validity,  135. 

m.  Appointment,  Qualification,  Resignation,  Death  and  Removal 
of  Assignees,  136. 

A.  Appointment  and  Qualification,  136. 

B.  Resignation,  Death  or  Removal  and  Appointment  and  Qualification  of 

Successor,  136. 

1.  Resignation  or  Death  and  Appointment  of  Successor,  136. 

2.  Removal  and  Appointment  and  Qualification  of  Successor,  136. 

a.  Power  to  Remove  and  Appoint  Successor,  136. 

b.  Causes  for  Removal,  136. 

c.  Who  May  Maintain  a  Suit  for  Removal,  137. 

d.  Effect    of    Removal   and   Appointment   of   Successor,    137. 

e.  Successor's  Bond,  137. 

IV.  Preferences  and  Effect  of  Fraud,  137. 

A.  Preferences,  137. 

1.  In  General,  137. 

a.  At  Common  Law,  137. 

b.  Under  the  Statutes,  137. 

2.  In   Partnership   Assignments,   140. 

B.  Fraud,  140. 

1.  When   Fraud  Will  Invalidate  an  Assignment,  140. 

a.  A  Common-Law  Assignment,  140. 

b.  A  General  Statutory  Assignment,  140. 

(1)  Effect  of  Fraud  of  Assignor  and  Assignee,  140. 

(2)  Assignment  by  a  Partnership  Created  for  the  Purpose  of 

Defrauding  Creditors,  141. 

2.  What  Constitutes  Fraud,  141. 

3.  Evidence,  145. 

a.  Presumption  and  Burden  of  Proof,  141. 

b.  Admissibility,  145. 

c.  Weight  and  Sufficiency,  146. 

4.  Province  of  Court  and  Jury,  146. 

V.  Operation  and  Effect  and  Property  and  Bights  Passing,  147. 

A.  In  General,  147. 
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B.  Title   and    Rights   Acquired   by   Assignee,   148. 

C.  Rights  of  Purchaser  from  Assignee,  149. 

D.  Rights  of  Creditors,  150. 

E.  What  Property  Passes,  150. 

1.  In   General,    150. 

2.  Property  Conveyed  by  Assignor  Previous  to  Assignment,  151. 

3.  Property  Held  in  Trust,  151. 

4.  Claims  Growing  Out  of  Personal  Torts,  151. 

5.  Claims  for  Damages  to  Business,  151.  ^ 

6.  In  Partnership  Assignments,  151. 

7.  Under  Foreign  Assignments,  152. 

8.  Construction  of  Language  of  Deed,  153. 

9.  What  Claims  and  Liens  Take  Precedence  of  Assignment,  154. 

a.  In  General,  154. 

b.  Taxes,  154. 

c.  Liens  in  General,  154. 

d.  Mortgages,  155. 

e.  Attachments  or  Garnishments,  155. 

(1)  Doctrine  Stated,  155. 

(2)  Doctrine    Illustrated,    156. 

f.  Liens  of  Vendors  of  Personal  Property,  157. 

g.  Landlords'  Liens,  157. 
h.  Judgment  Liens,  157. 

i.  Piedges,  157. 

j.  Debts  of  Partnership  of  Which  Assignor  Is  a  Member,  158. 
k.  Rights  of  Purchaser  of  Land  Subject  to  Vendor's  Lien,    158. 
10.  To  What  Exemptions  Assignor  Is  Entitled,  158. 

a.  In  General,  158. 

b.  Homestead  Exemptions,  158. 

VI.    Control,  Administration  and  Protection  of  Estate,  159. 

A.  In  General — Powers  and  Duties  of  Assignees,  159. 

B.  Conversion  of  Assigned  Property  into  Money,   159. 

C.  Recovery  of  Assets,  159. 

D.  Protection  of  Estate  against  Invalid  Claims,  161. 

E.  Recovery  of  Damages  for  Illegal  Seizure  of  Property,  162. 

1.  In  General,  162. 

2.  Seizure  under  Attachment,  162. 

F.  Sale  of   Property,   163. 

1.  Time  of  Sale,  163. 

2.  Method  of  Sale,  163. 

3.  Validity  of  Sale,  164. 

a.  Sale  to  Assignee,  164. 

b.  Sale  Authorized  by  Assignor  and  Preferred  Creditors  Whose 

Debts   Exceed  Value   of  Property  Assigned,   165. 

4.  Employment  of  Broker  to  Sell  Real  Estate,  165. 

G.  Employment  of  Attorneys  and  Clerks,  165. 
H.  Payment  of  Taxes,  Rents  and  Expenses,  166. 

I.  Time  within  Which  Estate  Must  Be  Wound  Up,  166. 

J.  Administration  of  Estate  after  Discharge  of  Assignee,  166. 

VII.  Accounting   of  Assignees,    Compensation,    Allowances   and 
Discharge,  166. 

A.  Accounting,  166. 
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B.  Compensation  and  Allowances,  166. 

C.  Discharge,  167. 

Vm.  Subjection  of  Assets  to  Payment  of  Claims,  167. 

A.  Manner  of  Enforcing  Claims,  167. 

B.  Consent  to  or  Acceptance  of  Assignment,  168. 

1.  Common-Law  Assignments,  168. 

2.  Statutory  Assignments,  168. 

3.  Assignments  Expressly  Requiring  Acceptance,  169. 

C.  Presentation,  Proof  and  Allowance  of  Claims,  169. 

1.  Time  of  Presentation,  169. 

2.  What  Claims  Must  Be  Established  in  Manner  Prescribed  by  Stat- 

ute, 170. 

3.  Affidavit,   170. 

4.  Statement  of  Claim  as  Evidence,  171. 

5.  What  Claims  Should  Be  Allowed,  171. 

D.  Right  of  Assignor  and  Creditors  to  Information  as  to  Claims,  171. 

E.  Time  within  Which  Allowed  Claims  Can   Be  Contested,  171. 

F.  Distribution  of  Assets  and  Settlement  of  Conflicting  Rights,  172. 

1.  In  General,  172. 

2.  Claimants  Entitled  to  Participate,  172. 

3.  Priorities  and  Conflicting  Rights,  172. 

a.  Taxes,  Rents  and  Expenses  of  Administration,  172. 

b.  Liens  and  Incumbrances,  172. 

(1)  In   General,   172. 

(2)  Landlords'  Liens,  173. 

(3)  Children's    Interest   in    Community   Property,    173. 

c.  Trust  Funds  Loaned  to  Assignor,  173. 

d.  In  an  Assignment  by  One  Who  Has  Been  a  Partner,  173. 

4.  Disposal  of  Surplus  after  Payment  of  Consenting  Creditors,  173. 

IX.  Releases  by  Accepting  Creditors,  175. 

X.  Resulting  Trust  in  Favor  of  Assignor,  177. 

XI.  Rights  of  Accepting  Creditors  Whose  Claims  Are  Not  Re- 
leased, 177. 

XII.  Rights  of  Nonaccepting  Secured  Creditors  against  Assignor,. 

177. 

Xm.  Rights  of  Creditors  Where  Assignment  Is  Void,  "8. 
XIV.  Personal  Liability  of  Assignee,  178. 

A.  In  General,  178. 

B.  Liability  on  Bond,  180. 

XV.  Parties  to  Actions  and  Pleadings,  isi. 

A.  Parties,  181. 

1.  Proceedings  to  Try  Title  to  Property  Assigned,  181. 

2.  Actions  by  Creditors  against  the  Assignee,  182. 

3.  Action  by  Assignee  of  Creditor  against  the  Assignee,  182. 

4.  Action    against  Husband    as    Assignee — Surviving   Wife    Can   Not 

Make  Herself  a  Party,  182. 

B.  Pleadings,  182. 

1.  In  General,  182. 
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2.  Proceeding  to  Try  Right  to  Property  Assigned,  183. 

3.  Actions  by  Creditors  against  the  Assignee,  183. 

4.  Action  by  Accepting  Creditor  against  the  Assignor,  184. 

5.  Action  by  Accepting  Creditor  against  Assignees  and  Assignor,  184. 

6.  Action  by  Assignor  against  Assignee,  184. 

7.  Action  by  Assignee  against  Attaching  Creditors,  184. 

CROSS  REFERENCES. 

See  the  titles  AMENDMENTS,  vol.  1,  p.  203;  APPEAL  AND  ERROR,  vol. 
1,  p.  313;  ASSIGNMENTS,  ante,  p.  86;  ATTACHMENT;  BANKRUPTCY 
AND  INSOLVENCY;  BEST  AND  SECONDARY  EVIDENCE;  CONFLICT 
OF  LAWS;  CONVERSION  AND  RECONVERSION;  CORPORATIONS; 
COSTS;  DECLARATIONS  AND  ADMISSIONS;  DOCUMENTARY  EVI- 
DENCE; ESTOPPEL;  EXECUTIONS;  EXEMPTIONS  FROM  EXECU- 
TION AND  ATTACHMENT;  FINDINGS  OF  COURT;  FRAUD  AND  DE- 
CEIT; FRAUDULENT  AND  VOLUNTARY  CONVEYANCES;  GARNISH- 
MENT: GIFTS;  HANDWRITING;  HOMESTEAD  EXEMPTIONS;  HUS- 
BAND AND  WIFE;  ILLEGAL  CONTRACTS;  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION;  PARTNERSHIP;  RES  ADJUDI- 
CATA;  SALES;  STATUTES;  STOPPAGE  IN  TRANSITU;  SUBROGA- 
TION;  TRUSTS  AND  TRUSTEES. 

As  to  mortgages  and  deeds  of  trust  given  to  secure  precedent  debts,  see  the 
titles  CHATTEL  MORTGAGES;   MORTGAGES  AND  DEEDS  OF  TRUST. 


I.  Assignments  Defined,   Classi- 
fied and  Distinguished. 

A     DEFINITION       OF      ASSIGN- 
MENT. 

"An  assignment  for  the  benefit  of 
creditors  is  defined  to  be  'a  transfer  by 
a  debtor  of  some  or  all  of  his  prop- 
erty to  an  assignee  in  trust,  to  apply 
the  same,  or  the  proceeds  thereof,  to 
the  payment  of  some  or  all  of  his 
debts,  and  return  the  surplus,  if  any, 
to  the  debtor.'  Burr,  on  Assign.,  §  2. 
It  is  absolute,  unconditional,  and  in- 
defeasible; and  by  it  the  grantor  parts 
absolutely  with  the  title,  which  rests 
in  the  grantee  unconditionally,  for  the 
purpose  of  the  trust."  Lochte  v.  Blum, 
10  Tex.  Civ.  App.  385,  389,  30  S.  W. 
■925,  affirmed  in  93  Tex.  713,  no  op. 

B.     ASSIGNMENTS     CLASSIFIED. 
1.  Voluntary  or  Common-Law  Assign- 
ments. 

An  assignment  not  made  in  obedi- 
ence to  a  law  which  compels  the  as- 
signor to  make  it,  or  which  exacts 
from  the  creditor  a  surrender  of  any 
demand   against    the   debtor   in   conse- 


quence of  it,  or  as  a  condition  to  be  al- 
lowed to  take  benefits  under  it  13 
termed  a  voluntary  assignment.  The 
right  to  make  such  assignments,  if 
made  bona  fide,  is  not  derived  from 
statutes,  but  existed  at  common  law. 
Weider  v.  Maddox,  66  Tex.  372,  375, 
1  S.  W.  168.  See  post,  "In  General," 
II,   A. 

"Such  assignments  are  termed  vol- 
untary assignments,  from  the  fact  that 
they  are  the  products  of  a  will  acting 
without  legal  compulsion,  and  to  dis- 
tinguish them  from  such  transfers  as 
are  made  solely  by  operation  of  law, 
or  by  an  assignor  under  legal  com- 
pulsion. The  one  has  effect  as  other 
contracts,  while  the  other  has  effect 
solely  by  force  of  the  law  which  makes 
or  compels  the  assignor  to  make  the 
assignment.  This  difference  it  is  im- 
portant to  observe  when  considering 
the  effect  to  be  given  to  an  assign- 
ment in  a  state  other  than  that  »n 
which  it  is  made."  Weider  v.  Maddox, 
66  Tex.  372,  376,  1  S.  W.  168.  See 
post,  "Under  Foreign  Assignments/' 
V,   E,   7. 


Digitized  by 


Google 


118 


Assignments  for  the  Benefit  of  Creditors 


Where  a  deed  of  assignment  does 
not  show  on  its  face  that  the  assign- 
ors were  insolvent  or  in  contempla- 
tion of  insolvency  at  the  time  it  was 
executed,  and  there  is  no  proof  that 
they  were  insolvent  or  in  contempla- 
tion of  insolvency  at  that  time,  the 
deed  is  a  common-law  and  not  a 
statutory  assignment.  Tennent  v. 
Davis  (Civ.  App.),  31  S.  W.  251,  255. 

8.    Statutory   Assignments. 

"To  constitute  a  general  statutory 
assignment,  three  conditions  must  con- 
cur: (1)  the  debtor  or  maker  of  the 
assignment  must,  at  the  date  thereof, 
be  insolvent,  or  in  contemplation  of 
insolvency;  (2)  the  instrument  must 
pass  the  title  to  the  grantee,  for  the 
benefit  of  the  assignor's  creditors;  (3) 
its  effect  must  be  to  pass  title  to  all  of 
the  grantor's  property  subject  to  exe- 
cution." City  Nat.  Bank  v.  Merchants 
Nat.  Bank,  7  Tex.  Civ.  App.  584,  591, 
27  S.  W.  848,  affirmed  in  87  Tex.  295. 
See  post,  "Conveyance  of  All  of 
Debtor's   Property,"   II,   E. 

A  deed  of  assignment  which  declares 
the  insolvency  of  its  makers,  conveys 
to  the  assignee,  for  the  benefit  of  all 
their  creditors,  all  their  property  real 
and  personal,  and  provides  for  a  pro 
rata  distribution  of  jts  proceeds  in 
proportion  to  their  respective  claims, 
is  an  assignment  under  the  statute. 
Schoolher,  etc.,  Co.  v:  Hutchins,  66 
Tex.  324,  1  S.  W.  266. 

Where  several  interdependent  deeds 
of  trust  conveying  title  to  all  his  prop- 
erty subject  to  execution  are  executed 
by  an  insolvent  debtor  about  the  same 
time,  and  as  parts  of  the  same  trans- 
action, for  the  benefit  of  certain  speci- 
fied creditors,  the  surplus,  if  any,  to 
be  distributed  among  all  other  credit- 
ors holding  legal  claims,  the  deeds 
constitute  a  general  statutory  assign- 
ment. City  Nat.  Bank  v.  Merchants 
Nat.  Bank,  7  Tex.  Civ.  App.  584,  27  S. 
W.  848,  affirmed  in  87  Tex.  295. 

An  instrument  held  to  be  an  assign- 
ment exacting   releases,   under   Sayles* 


Civil  Statutes,  art.  65c.  (Sayles'  Civ. 
Stat,  of  1897,  art.  73)  and  not  a  gen- 
eral assignment  under  the  statute. 
Whitehill  v.  Shaw  (Civ.  App.),  33  S. 
W.  886,  affirmed  in  93  Tex.  677,  no- 
op.  Compare  Winslett  v.  Randle,  1 
App.  Civ.  Cases,  §§  1189,  1192. 

C.  ASSIGNMENTS  DISTIN- 
GUISHED FROM  OTHER  IN- 
STRUMENTS. 

1.  From  Mortgages  and  Deeds  of 
Trust. 

An  assignment  for  the  benefit  of 
creditors  passes  the  title  to  the  as- 
signee, but  a  mortgage  only  creates 
a  lien  to  secure  a  debt,  which  may  be 
enforced  through  foreclosure  proceed- 
ings or  by  sale  under  a  power  con- 
ferred by  the  instrument.  Hudson  v. 
Eisenmayer,  Sr.  Milling,  etc.,  Co.,  79* 
Tex.  401,  407,  15   S.   W.  385. 

"A  mortgage  being  merely  intended 
as  a  security  for  debt,  gives,  under  our 
system  at  least,  merely  a  lien  upon  the 
property  with  or  without  a  power  of 
sale,  leaves  an  equity  of  redemption  in 
the  mortgagor,  and  the  surplus,  if  any, 
after  the  payment  of  the  debt,  within 
the  reach  of  his  creditors  by  due  proc- 
ess of  law.  An  assignment,  on  the 
other  hand,  conveys  to  the  assignee 
the  entire  estate  of  the  assignor  in 
the  property  to  be  disposed  of  by  the 
trustee  in  such  manner  as  the  assignor 
may  have  lawfully  directed.  A  mort- 
gagor may  vacate  the  mortgage  at  any 
time  by  a  payment  of  the  debt,  but  by 
an  assignment  the  property  passes  be- 
yond the  control  of  the  assignor  in 
any  event."  Tittle  v.  Vanleer,  89  Tex. 
174,  189,  29  S.  W.  1065,  34  S.  W.  715„ 
reversing  27  S.  W.  736;  Johnson  v, 
Robinson  &  Co.,  68  Tex.  399,  400,  4  S. 
W.  625;  Schneider  v.  Bagley,  6  Tex. 
Civ.  App.  226,  229,  24  S.  W.  1116. 

By  assignment  title  passes  to  the 
trustee;  while  a  mortgage  does  not 
pass  title,  even  though  power  to  self 
the  mortgaged  property  may  thereby 
be   conferred   on   the   mortgagee   or  a 
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third  person,  whereby  the  lien  given 
may  be  enforced.  Alliance  Mill.  Co. 
v.  Eaton,  etc.,  Co.,  86  Tex.  401,  ;25 
S.  W.  614,  reversing  23  S.  W.  455. 

A  mortgage  creates  a  specific  lien 
on  property;  the  equitable  title,  or 
right  of  redemption,  remains  in  the 
grantor,  and  his  interest  is  such  as 
he  may  sell,  or  it  may  be  sold  under 
judicial  process  by  other  creditors, 
subject  to  the  lien  created  by  the 
mortgage;  while  an  assignment  is  a 
transfer  by  a  debtor  of  some  or  all 
of  his  property  to  an  assignee  in  trust, 
to  apply  the  same,  or  the  proceeds 
thereof,  to  the  payment  of  some  or  all 
of  his  debts,  and  return  the  surplus,  if 
any,  to  the  debtor.  Lochte  v.  Blum, 
10  Tex.  Civ.  App.  385,  30  S.  W.  925, 
affirmed  in  93  Tex.  713,  no  op. 

"In  determining  the  question  as  to 
whether  a  given  instrument  belongs 
to  one  class  or  the  other,  the  court 
will  be  governed  by  the  legal  intent 
of  the  grantor  as  expressed  in  the 
language  used  therein,  when  read,  in 
a  proper  case,  in  the  light  of  the  cir- 
cumstances surrounding  its  execution. 
And  where  it  appears  from  the  face 
of  the  instrument,  so  read,  that  the  in- 
tention of  the  grantor,  therein  ex- 
pressed, was  merely  to  charge  the 
property  therein  described  with  a 
preference  lien,  either  as  a  security  or 
as  a  means  of  immediate  payment  of  a 
certain  debt  or  debts  therein  specified, 
such  instrument  must  be  held  a  mort- 
gage or  deed  of  trust  in  the  nature  of 
a  mortgage;  but  where,  in  addition  to 
such  intention,  there  also  appears  from 
the  face  thereof  an  intent  to  thereby 
divest  the  grantor  of  and  vest  in  the 
grantee  all  title  and  interest  in  the 
property  for  the  purpose  of  providing 
for  the  immediate  payment  of  such 
debt  or  debts,  the  instrument  must  be 
held  an  assignment.  If  only  the  first 
intention  appears  a  condition  of  de- 
feasance will,  as  a  matter  of  law,  be 
implied  and  the  instrument  read  as  if 
such    condition    were    written    therein; 


but  if  the  second  intent  also  so  ap- 
pears, no  such  condition  will  be  im- 
plied." Tittle  v.  Vanleer,  89  Tex.  174, 
191,  29  S.  W.  1065,  34  S.  W.  715,  re- 
versing 27  S.  W.  736;  Thaxton  v. 
Smith,  90  Tex.  589,  594,  40  S.  W.  14, 
reversing  38   S.   W.   820. 

"While  it  is  true  that  a  mortgage  or 
trust  deed  in  the  nature  of  a  mortgage 
does  not,  and  an  assignment  does,  di- 
vest the  grantor  of  title,  yet  these  are 
legal  results  flowing  from  the  intent. 
The  intent  is  the  thing  to  be  deter- 
mined. By  this  is  meant  the  legal  in- 
tent, and  not  merely  an  erroneous 
construction  placed  by  the  grantor  on 
the  instrument  contrary  to  such  intent 
clearly  expressed  therein."  Tittle  v. 
Vanleer,  89  Tex.  174,  192,  29  S.  W. 
1065,  34  S.  W.  715,  reversing  *7 
Tex.  736. 

"Where,  however,  there  is  doubt  as 
to  the  true  legal  intent,  courts  have 
always  given  great  weight  to  the  con- 
struction placed  upon  the  instrument 
by  the  parties  thereto,  whether  such 
construction  be  evidenced  by  expres- 
sions on  the  face  of  the  paper  or  by 
the  subsequent  acts  of  the  parties 
thereunder.  In  such  a  case  every  ex- 
pression on  the  face  of  the  instrument, 
viewed  in  the  light  of  the  circum- 
stances attending  its  execution,  will  be 
considered."  Tittle  v.  Vanleer,  89  Tex. 
174,  192,  29  S.  W.  1065,  34  S.  W.  715, 
reversing  27  Tex.   736. 

"If  the  instrument  on  its  face,  when 
construed  according  to  the  settled 
rules  of  construction  in  this  state, 
does  not  pass  the  title  of  the  assignor 
to  the  assignee,  it  can  not  be  held  to  be 
an  assignment,  but  must  be  held  to  be 
a  mortgage."  Tittle  v.  Vanleer,  89 
Tex.  174,  178,  29  S.  W.  1065,  34  S.  W. 
715,  reversing  27  S.  W.  736. 

There  are  some  cases  in  this  state 
which  support  the  doctrine  that  in- 
struments conveying  property  to  a 
trustee  for  the  benefit  of  creditors,  in 
which  the  right  to  any  surplus  that 
may  remain  after  the  payment  of  the 
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debts  is  expressly  reserved  to  the 
debtor,  are  mortgages,  while  such  as 
contain  no  such  condition  are  assign- 
ments. Adams  v.  Bateman  &  Bro.,  88 
Tex.  130,  30  S.  W.  855,  affirming  2D 
S.  W.  1124;  Greer  v.  Richardson  Drug 
Co.,  1  Tex.  Civ.  App.  634,  637,  20  S. 
W.  1127;  Rindskoff,  etc.,  Co.  v.  Van- 
leer,  14  Tex.  Civ.  App.  95,  36  S.  W. 
918;  Adoue  v.  Collins  (Civ.  App.),  36 
S.  W.  307,  affirmed  in  93  Tex.  721, 
no  op. 

But  in  the  latest  decision  of  the  su- 
preme court  on  this  question  it  was 
held  that  where  upon  the  face  of  the 
instrument  it  appears  that  the  legal 
intent  of  the  debtor  is  to  divest  him- 
self of,  and  vest  in  the  trustee,  all 
title  and  interest  in  the  property  as- 
signed for  the  purpose  of  providing 
for  the  immediate  payment  of  the  debt 
or  debts  specified,  the  instrument  must 
be  held  to  be  an  assignment,  although 
it  provides  for  the  return  of  the  sur- 
plus to  the  debtor.  Thaxton  v.  Smith, 
90  Tex.  589,  595,  40  S.  W.  14,  reversing 
38  S.  W.  820.  See,  also,  Fant  v.  Elb- 
bury,  68  Tex.  1,  2  S.  W.  866;  Lochte 
v.  Blum,  10  Tex.  Civ.  App.  385,  30  S- 
W.  925,  affirmed  in  93  Tex.  713,  no  op.; 
Padgitt  v.  Wood  (Civ.  App.),  24  S. 
W.  1108;  Tittle  v.  Vanleer,  89  Tex. 
174,  192,  29  S.  W.  1065,  34  S.  W.  715, 
reversing  27  S.  W.  736. 

In  Tittle  v.  Vanleer,  89  Tex.  174, 
192,  29  S.  W.  1065,  34  S.  W.  715,  re- 
versing 27  S.  W.  736,  Denman,  J.,  who 
delivered  the  opinion  of  the  court, 
said:  "We  apprehend  that  if  an  in- 
solvent were  to  convey  all  his  prop- 
erty to  one  of  his  creditors  in  trust 
to  sell  same  and  distribute  the  pro- 
ceeds pro  rata  among  all  his  creditors 
according  to  the  statute,  the  legal  in- 
tent to  make  an  assignment  would  be 
so  clear  that  it  would  not  be  over- 
turned by  a  provision  for  the  return 
of  surplus  of  property  or  money." 

Instruments  Held  to  Be  Assign- 
ments.— A  conveyance  by  an  insolvent 
debtor  of  his  property  to  a  trustee  for 


the  purpose  of  sale  and  applying  pro- 
ceeds to  the  payment  of  his  debts,  so 
far  as  sufficient,  with  no  defeasance 
expressed  or  possible  from  the  cir- 
cumstances, is  an  assignment  and  not 
a  mortgage.  Foreman  v.  Burnette,  83 
Tex.  396,  18  S.  W.  756. 

An  instrument  which  contains  neither 
expressly  nor  impliedly  any  condition 
of  defeasance,  and  was  evidently  in- 
tended to  pass  the  entire  title  to  the 
property  to  a  trustee,  for  the  purpose 
of  converting  it  into  money  and  of 
distributing  the  proceeds  among  the 
creditors  of  the  maker  of  the  instru- 
ment, is  an  assignment  and  not  a  mort- 
gage. Boyd  v.  Haynie,  83  Tex.  7,  8,  18 
S.  W.  156. 

A  conveyance  made  by  an  insolvent 
debtor  to  a  trustee  with  no  condition 
of  defeasance,  the  proceeds  thereof  to 
be  applied  first  to  certain  named 
creditors  and  the  residue  among  other 
creditors,  is  an  assignment  and  not  & 
mortgage.  Preston  v.  Carter,  etc.,  Co., 
80  Tex.  388,  16  S.  W.  17.  See,  also, 
Johnson  v.  Robinson  &  Co.,  68  Tex. 
399,  4  S.  W.  625;  Schneider  v.  Bagley, 
6  Tex.  Civ.   App.  226,  24  S.  W.   1116. 

A  provision  in  such  an  instrument 
that  it  is  not  intended  to  operate  as 
an  assignment,  but  a  chattel  mortgage, 
is  of  no  force  and  does  not  change  its 
legal  effect.  Schneider  v.  Bagley,  6 
Tex.  Civ.  App.  226,  24  S.  W.  1116. 

An  insolvent  mercantile  firm  con- 
veyed to  a  creditor  their  stock  in  busi- 
ness, the  trustee  to  take  possession 
and  sell,  the  proceeds  of  sale  after 
payment  of  assignee's  debt  to  be  pro 
rated  among  other  named  creditors. 
It  was  held  that  this  was  not  a  mort- 
gage, but  a  statutory  general  assign-  " 
ment  operating  for  the  benefit  of  all 
the  creditors.  Burnham,  etc.,  Co.  v. 
Logan,  88  Tex.  1,  9,  29  S.  W.  1067, 
reversing  30   S.  W.  97. 

A  transfer  by  a  druggist  of  his 
stock  to  one  of  his  creditors  in  con- 
sideration of  his  claim,  the  merchan- 
dise  to   be   cashed   and   the   proceeds, 
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after  satisfying  the  creditor  taking  the 
-conveyance  and  costs  of  converting 
into  cash,  to  be  distributed  pro  rata 
among  other  named  creditors,  who 
also  are  described  as  creditors  of  a 
iirm  of  which  the  maker  had  been  a 
member,  and  who  had  assumed  its 
■debts,  is  not  a  mortgage,  but  an  as- 
signment, the  validity  of  which  must 
be  tested  by  the  common  law.  Hart 
&  Co.  v.  Blum,  76  Tex.  11^,  13  S. 
W.  181. 

An  instrument  executed  by  the  sec- 
retary of  an  insolvent  corporation, 
under  the  direction  of  its  board  of  di- 
rectors, conveying  all  of  its  assets  to 
an  assignee  for  the  benefit  of  all  its 
creditors,  is  a  general  assignment. 
Birmingham  Drug  Co.  v.  Freeman, 
etc.,  Co.,  15  Tex.  Civ.  App.  451,  39 
S.  W.  626. 

An  assignment  for  the  benefit  of 
creditors,  conveying  property  to  trus- 
tees, with  power  to  sell  and  to  apply 
the  proceeds  in  payment  of  the  se- 
cured debts,  is  not  to  be  regarded  as 
a  mere  mortgage  security,  necessitating 
the  presentation  of  the  creditors' 
claims  to  the  grantor's  administrator 
for  allowance.'  Dwight  v.  Overton, 
35  Tex.   390. 

See  instrument  held  to  be  an  assign- 
ment for  benefit  of  creditors  and  not  a 
mortgage,  though  attempting  to  create 
preferences  and  providing  for  return 
of  surplus.  Thaxton  v.  Smith,  90  Tex. 
589,  40  S.  W.  14,  reversing  38  S. 
W.  820. 

Instruments  Held  to  Be  Mortgages 
-or  Deeds  of  Trust.— An  instrument 
which  from  its  terms  shows  that  it 
was  intended  as  security  for  a  debt, 
or  debts,  is  to  be  deemed  a  mortgage, 
or  in  the  nature  of  a  mortgage,  al- 
though it  may  give  power  to  a  cred- 
itor, or  even  to  a  third  person,  to  sell 
the  thing  mortgaged,  and  to  apply  the 
proceeds  to  the  debt  or  debts  secured. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
Tex.  100,  2  S.  W.  578. 

An    instrument,    giving    to    grantees 


the  power  to  take  possession  of,  con- 
trol, and  sell  the  merchandise  of  the 
makers  to  secure  a  debt,  carries  with 
it  all  the  incidents  of  a  mortgage  and 
does  not  operate  as  a  deed  of  assign- 
ment. Stiles  v.  Hill,  etc.,  Co.,  62 
Tex.  429. 

A  conveyance  by  a  mercantile  firm 
of  its  stock  to  a  trustee,  he  to  take 
possession  and  sell  off  the  property 
assigned  to  satisfy  the  claims  of  a  num- 
ber of  the  creditors  of  the  firm,  to  pay 
expenses  of  the  trust  and  commissions 
to  the  trustee,  and  to  return  the  re- 
mainder to  the  grantors,  is  but  a 
mortgage  with  power  to  sell;  nor  is  its 
character  changed  by  the  trustee  tak- 
ing possession.  Alliance  Mill.  Co.  v. 
Eaton,  etc.,  Co.,  86  Tex.  401,  25  S.  W. 
614,  reversing  23  S.  W.  455. 

Deeds  of  trust  conveying  property 
directly  to  trustees,  made  to  secure 
and  pay  particular  creditors,  though 
expressed  in  terms  sufficient  to  pass 
title  if  made  for  creditors  generally, 
are  construed  as  mortgages,  with  some 
of  the  qualities  of  an  assignment 
superadded.  Jackson  v.  Harby,  65 
Tex.  710;  Baldwin  v.  Peet,  etc.,  Co., 
22  Tex.  708,  718. 

A  firm  executed  to  two  creditors  a 
conveyance  of  its  stock  of  merchan- 
dise, "in  trust,  nevertheless,  to  H.  and 
W.  as  cotrustees"  to  be  sold  at  their 
discretion,  the  proceeds  to  be  applied 
to  the  payment  of  the  two  creditors, 
and  when  sufficient  funds  were  realized 
to  pay  the  two  creditors  and  the  ex- 
penses of  the  trust,  "this  instrument 
to  be  of  none  effect."  The  instrument 
recited  that  it  was  given  in  consid- 
eration of  a  certain  sum  of  money, 
identical  with  the  aggregate  of  the 
firm's  indebtedness  to  the  two  credit- 
ors, but  did  not  state  from  whom  the 
money  was  received.  The  trustees 
were  authorized  to  take  immediate 
possession.  It  was  held  that  the  in- 
strument was  a  mortgage,  and  H.  and 
W.  were  donees  of  powers,  and  not  as- 
signees. Jackson  v.  Ilarby,  65 
Tex.  710. 
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An  instrument  conveying  to  a  trus- 
tee a  stock  of  goods  "for  the  better 
securing  the  payment  of  the  following 
notes,  accounts,  claims,  and  demands 
in  the  manner  as  hereinafter  set  out, 
and  owing  by  me,"  the  grantor,  con- 
tains an  implied  condition  of  defeas- 
ance, and  is  therefore  a  mortgage  and 
not  an  assignment.  Taylor  v.  Mis- 
souri Glass  Co.,  6  Tex.  Civ.  App.  337, 
25  S.   W.   466. 

An  instrument  reciting  that  it  is  in- 
tended as  a  mortgage  to  secure  cer- 
tain debts,  reserving  to  the  grantor 
whatever  surplus  may  remain  after 
the  debts  are  paid,  and  not  conveying 
all  the  property  of  the  grantor,  is  a 
deed  of  trust  in  nature  of  a  mortgage, 
and  not  an  assignment  for  benefit  of 
creditors.  Byrd  v.  Perry,  7  Tex.  Civ. 
App.  378,  26  S.  W.  749. 

A  conveyance  by  an  insolvent  debtor 
to  one  of  his  creditors,  on  its  face  a 
deed  of  trust,  making  provision  for 
preferences  among  specified  creditors, 
declaring  the  purpose  to  secure  the 
payment  of  specified  debts,  and  pro- 
viding for  the  return  of  any  surplus 
of  the  proceeds  of  sale  to  the  grantor 
and  that  when  that  is  done  the  instru- 
ment shall  be  null  and  void,  is  a  deed 
of  trust  and  not  an  assignment  for  the 
benefit  of  creditors.  Seward  Con- 
fectionery Co.  v.  Ullman,  89  Tex.  504, 
35  S.  W.  469. 

D.  &  D.  being  insolvent,  conveyed 
all  their  property  to  Vanleer,  trustee, 
to  take  possession,  sell  for  cash,  make 
deed  in  their  names  to  purchasers,  to 
apply  proceeds  to  expenses  of  the 
trust,  to  payment  of  certain  creditors 
in  order  named,  and  should  there  be  * 
surplus  it  was  to  be  paid  to  the 
grantors,  one-half  to  each.  It  was 
held  that  the  instrument  was  a  trust 
deed  and  not  an  assignment,  and  that 
it  did  not  vest  title  in  the  trustee. 
Tittle  v.  Vanleer,  89  Tex.  174,  178,  29 
S.  W.  1065,  34  S.  W.  715,  reversing  27 
S.  W.  736. 

An  assignment  to  secure  a  particular 


creditor,  whereby  it  is  stipulated  that 
the  assignee  shall  dispose  of  the  prop- 
erty assigned,  and  after  discharging  hi* 
debt,  return  the  surplus,  if  any,  to  the 
assignor,  may  be  regarded  as  a  trust  \ct 
the  nature  of  a  mortgage,  with  some 
of  the  qualities  of  an  assignment.  The 
absence  of  proof  that  the  assignor 
was  pressed,  except  for  a  single  debt* 
or  that  he  was  insolvent,  or  in  failing: 
circumstances,  or  that  the  property  as- 
signed was  the  whole,  or  even  the 
larger  part,  of  his  estate,  are  matters 
to  be  noticed  in  determining  the  char- 
acter of  such  an  instrument.  Hower- 
ton  v.   Holt,  23  Tex.  51,  52. 

A  conveyance  of  property  for  the 
benefit  of  certain  creditors  which  pro- 
vides that  the  creditors  named  therein 
shall  not  be  entitled  to  any  of  the  pro- 
ceeds of  the  property  until  each  and 
all  of  them  have  accepted  the  terms  of 
the  instrument,  is  not  a  statutory  as- 
signment, but  a  mortgage  or  deed  of 
trust.  Peeples  v.  Slayden-Kirksey 
Woolen  Mills  (Civ.  App.),  90  S.  W. 
61,   63. 

An  instrument  claimed  as  a  chattel 
mortgage  had  no  condition  of  de- 
feasance, nor  did  it  provide  for  the  re- 
turn of  the  surplus,  if  any,  to  the 
grantor;  but  upon  its  face  it  declare i 
that  it  was  a  mortgage  made  to  se- 
cure the  debts  named,  and  so  appeare-J 
from  the  testimony.  It  was  held  that 
in  the  absence  of  any  provision  ap- 
plying the  balance,  if  any,  of  assets,, 
after  satisfying  the  secured  debts,  to 
the  payment  of  .other  claims,  the  law 
would  imply  a  defeasance,  and  the  in- 
strument should  be  treated  as  a  mort- 
gage. Schneider  v.  McCoulsky,  6  Tex. 
Civ.  App.  501,  503,  26  S.  W.  170. 

Conveyance  held  to  be  a  mortgage, 
intended  to  secure  the  payment  of  the 
debts  therein  set  out,  with  preference 
in  the  order  in  which  they  are  named, 
and  not  to  contravene  our  statutory 
assignment  law.  Martin-Brown  Co.  v. 
Siebe,  6  Tex.  Civ.  App.  232,  237,  26  S. 
W.  327,  affirmed  in  93  Tex.  734,  no  op. 
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An  instrument  held  to  be  a  mort- 
gage and  not  an  assignment  for  the 
benefit  of  creditors.  Hudson  v.  Eisen- 
mayer,  Sr.,  Milling,  etc.,  Co.,  79  Tex. 
401,  407,  15  S.  W.  385;  Seward  Confec- 
tionary Co.  v.  Ullmann  (Civ.  App.), 
35  S.  W.  1072;  Simon-Gregory  Dry 
Goods  Co.  v.  Dean  (Civ.  App.),  35  S. 
W.  305;  Willis  &  Bro.  v.  Holland,  13 
Tex.  Civ.   App.  689,  36  S.  W.  329. 

Instrument  held  to  be  a  mortgage 
and  not  a  statutory  assignment.  Laird 
v.  Weiss  Bros.,  85  Tex.  93,  95,  23  S.  W. 
864;  Collins  v.  Sanger  Bros.,  8  Tex. 
Civ.  App.  69,  27  S.  W.  500. 

Instrument  held  to  be  a  mortgage  or 
deed  of  trust,  and  not  a  statutory  as- 
signment. Prouty  v.  Musquiz  (Civ. 
App.),  59   S.  W.  568,  569. 

Instrument  held  to  be  in  effect  a  mort- 
gage with  power  of  sale,  and  not  an  as- 
signment. Scott  v.  McDaniel,  67  Tex. 
315,  316,  3  S.  W.  291. 

Instrument  a  Mortgage  in  Texas 
but  an  Assignment  in  Arkansas. — Instru- 
ment which,  upon  its  face,  would  be  held 
under  the  Texas  law  to  be  a  mortgage, 
and  under  the  law  of  Arkansas  an  as- 
signment, subject,  however,  to  be  de- 
clared a  mortgage  upon  parol  evidence 
that  it  was  so  intended.  Apollos  v. 
Staniforth,  3  Tex.  Civ.  App.  502,  22  S. 
W.    1060. 

Generally,  as  to  mortgages  and 
deeds  of  trust,  see  the  titles  CHATTEL 
MORTGAGES;  MORTGAGES  AND 
DEEDS  OF  TRUST. 

2.  From  Gifts. 

The  difference  between  gifts  or  vol- 
untary conveyances  of  property  in 
trust  and  trusts  arising  from  assign- 
ments to  trustees  for  benefit  of  credit- 
ors is  obvious  and  substantial.  In  the 
one  case  the  transaction  is  a  gift  involv- 
ing on  the  part  of  the  donee  no  sur- 
render of  existing  right;  while  in  the 
other  the  creditor  may,  and  most  fre- 
quently will,  be  compelled  to  surrender 
rights  more  or  less  valuable  if  by 
force  of  law  or  his  own  assent  the  as- 
signment be  made  binding  on  him.  Al- 


liance Mill  Co.  v.  Eaton,  etc.,  Co.,  85 
Tex.  401,  25  S.  W.  614,  reversing  23  S. 
W.  455. 

Generally,  as  to  gifts,  see  the  title 
GIFTS. 

3.  From  Sales  to  Certain  Creditors  in 
Satisfaction   of  Their   Debts. 

Sale  and  transfer  of  property  to  cer- 
tain creditors  in  satisfaction  of  their 
debts  distinguished  from  an  assign- 
ment for  the  benefit  of  creditors. 
Schneider  v.  Bullard,  1  App.  Civ.  Cases, 
§  1185. 

II.  Creation,  Character,  Validity, 
and  Essential  Requirements. 

A.    IN  -GENERAL. 
Right  to    Make   an   Assignment. — A 

failing  debtor  has  the  right,  upon  good 
consideration,  and  bona  fide,  lawfully 
to  convey  his  property  in  trust  to  pay 
his  creditors,  with  or  without  prefer- 
ence. Baldwin  v.  Peet,  etc.,  Co.,  22 
Tex.  708.  See  post,  "Preferences/* 
IV,  A. 

Making  of  Assignment  Not  Compul- 
sory.—The  act  of  March  24,  1879,  in 
relation  to  assignments  for  the  ben- 
efit of  creditors,  does  not  compel  a 
debtor  to  make  an  assignment  for  the 
benefit  of  his  creditors,  and  a  failure 
on  the  part  of  the  debtor  so  to  do,  is 
not  a  fraud  on  the  law.  Lewy  &  Co.  v. 
Fischl,  65  Tex.  311. 

Validity  of  Assignments  at  Common 
Law. —  An  assignment  for  the  benefit 
of  creditors  may  be  valid  at  common 
law,  though  it  does  not  come  within 
the  terms  or  comply  with  the  require- 
ments of  the  statutes  relating  to  such 
assignments  by  insolvents.  Johnson  v, 
Robinson  &  Co.,  68  Tex.  399,  401,  4 
S.   W.   625. 

Such  an  assignment  is  not  embraced 
within  the  prohibitions  of  our  assign- 
ment law.  Martin-Brown  Co.  v.  Siebe, 
6  Tex.  Civ.  App.  232,  237,  26  S.  W. 
327,  affirmed  in  93  Tex.  734,  no  op. 

An  assignment  did  not  show  upon 
its  face  that  the  assignors  were  either 
insolvent  or  contemplating  insolvency, 
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and  did  not  purport  to  be  off  all  of  the 
property  of  the  assignor,  but  it  was 
apparent  that  the  main  motive  of  the 
assignor  was  to  secure  the  payment 
of  a  certain  debt  due  to  preferred 
creditors,  and  that  the  provision  for  a 
■distribution  of  any  surplus  among  the 
creditors  generally,  was  a  mere  inci- 
dent of  the  principal  object.  It  was 
held,  that  the  assignment  though  it  did 
not  comply  with  the  requirements  nor 
ccme  within  the  purview  of  the  act  of 
March  24th,  1879,  as  amended  by  the 
.  act  of  April  7th,  1883,  relating  to  as- 
signments by  insolvent  debtors  was 
nevertheless  valid  at  common  law. 
Johnson  v.  Robinson  &  Co.,*  68  Tex. 
:J99,   401,   4   S.   W.   625. 

Validity  of  Statutory  Assignments. — 
The  rules  by  which  the  validity  of  as- 
signments, not  statutory,  are  to  be 
determined  have  not  conclusive  applica- 
tion to  assignments  made  under  stat- 
utes. Keller  v.  Smalley,  63  Tex.  512, 
516. 

In  this  state  every  instrument  pur- 
porting to  be  a  general  assignment  for 
the  benefit  of  creditors,  is  governed 
as  to  the  validity  of  its  provisions  by 
the  statute  regulating  such  assign- 
ments. Fant  v.  Klsbury,  68  Tex.  1,  2 
S.  W.  866. 

The  law  simply  makes  an  assign- 
ment, made  under  the  laws  of  this 
state,  valid  here,  and  that  the  assignee 
may  not  be  able  to  enforce  it  against 
property  in  another  jurisdiction  can- 
not affect  its  validity.  McKee  v.  Cof- 
fin, 66  Tex.  304,  1  S.  W.  276. 

Is  it  essential  to  the  validity  of  a 
partnership  assignment,  under  the 
statute,  that  the  assignors  should  be 
insolvent  both  as  a  firm  and  as  indi- 
viduals, quaere.  Bean  v.  Warden  (Civ. 
App.),  31  S.  W.  831,  833,  affirmed  in  93 
Tex.  655,  no  op. 

Effect  of  the  Bankrupt  Law.— "While 
a  general  assignment  for  creditors 
may  be  an  act  of  bankruptcy,  and  may 
be  set  aside  by  proceedings  commenced 
within  the  time  prescribed  as  a  trans- 


action defeating  or  tending  to  defeat 
an  equality  of  distribution  among  the 
creditors  of  the  bankrupt,  yet,  if  the 
assignment  is  a  good  common-law  as- 
signment, administered  under  a  statute 
that  dees  not  conflict  with  the  bank- 
rupt law,  it  wilL  be  upheld  and  en- 
forced where  proceedings  in  bank- 
ruptcy have  not  been  commenced." 
Fatty-Joiner,  etc.,  Co.  v.  Cummins 
(Civ.  App.),  59  S.  W.  297,  299. 

The  law  of  this  state  concerning  as- 
signments for  creditors  is  not  an  in- 
solvency law,  and  does  not  conflict 
with  the  purpose  of  the  national  bank- 
rupt act;  and,  although  a  general  as- 
signment for  the  benefit  of  creditors 
made  in  accordance  with  its  provisions 
would  be  an  act  of  bankruptcy,  and 
would  be  set  aside  if  made  within  the 
period  of  time  prescribed  by  the  bank- 
rupt law,  it  will  be  valid  until  proceed- 
ings in  bankruptcy  have  been  begun 
against  the  assigning  debtor.  Patty- 
Joiner,  etc.,  Co.  v.  Cummins  (Civ. 
App.),  59   S.  W.   279,  299. 

Sayles'  Civ.  Stat.,  art.  65a,  makes  the 
execution  of  an  assignment  a  submis- 
sion to  its  provisions,  which  can  not 
be  modified  or  prevented  by  anything 
which  may  be  said  or  done  by  the  as- 
signor, and  hence  takes  charge  of  every 
such  instrument,  whether  the  maker 
intended  it  should  or  not.  Lochte  v. 
Blum,  10  Tex.  Civ.  App.  385,  390,  30 
S.  W.  952,  affirmed  in  93  Tex.  713,  no  op. 

Application  of  Principles  of  Equity 
in  Determining  Validity  of  Assign- 
ments.— General  assignments,  in  trust 
for  the  benefit  of  creditors,  with  the 
rules  pertaining  to  them,  apart  from 
statutory  regulations,  are  the  creatures 
of  courts  of  equity;  and  though,  from 
our  judicial  organization  and  mode  of 
procedure,  a  jury  may  have  passed 
upon  the  facts,  yet  in  reviewing  a  case 
of  this  sort,  the  principles  which  di- 
rect courts  of  equity  in  relation  to  the 
subject,  are  peculiarly  applicable. 
Carlton,  etc.,  Co.  v.  Baldwin,  22  Tex. 
724. 


Digitized  by 


Google 


Assignments  for  the  Benefit  of  Creditors 


125 


Character  of  the  Assignment  Law. 
— The  assignment  law  of  this  state  is 
in  no  sense  an  insolvent  law,  pro- 
Tiding  for  the  discharge  of  a  debtor 
by  a  compliance  with  its  terms  with- 
out the  consent  of  the  creditor,  but  is 
a  statute  which,  for  the  better  protec- 
tion of  creditors,  prescribes  a  mode 
for  the  administration  of  the  estates 
of  insolvents  under  assignments  made 
b>  the  debtors  themselves,  which 
would  be  good  at  common  law,  un- 
aided by  the  statute,  and,  like  any 
other  trust,  could  be  enforced  in  a 
court  of  equity  in  the  absence  of  a 
statute  providing  a  mode  of  admin- 
istration. Patty-Joiner,  etc.,  Co.  v. 
Cummins  (Civ.  App.),  59  S.  W.  297, 
299. 

"An  assignment  for  the  benefit  of 
creditors  may  consist  in  one  or  sev- 
eral instruments.  And  where  two  or 
more  writings  are  executed  simultane- 
ously between  the  same  parties,  with 
reference  to  the  same  subject  matter, 
which,  when  construed  together,  con- 
stitute an  assignment  for  the  benefit 
of  creditors,  they  will  be  so  consid- 
ered and  held  by  the  courts."  Moody 
v.  Paschal,  60  Tex.  483,  484. 

Uses  to  Which  Property  Is  to  Be 
Applied  and  Rights  of  Creditors. — 
Every  valid  assignment  to  a  trustee 
for  the  benefit  of  creditors  must  de- 
clare the  uses  to  which  the  property 
assigned  is  to  be  applied,  and  must 
settle  the  rights  of  creditors  under  it, 
and  not  leave  to  the  assignee,  or  re- 
serve to  the  assignor  himself,  the  right 
of  subsequently  doing  so.  Caton  v. 
Mosely,  25  Tex.  374,  375;  Harris  v. 
Daugherty,  74  Tex.  1,  7,  11  S.  W.  921; 
Dwight  v.  Overton,  35  Tex.  390,  412; 
Noyes  v.  Sanger  Bros.,  8»  Tex.  Civ. 
App.  388,  27  S.  W.  1022.  See  post, 
"What   Constitutes   Fraud,"    IV,   B,   2. 

An  instrument  of  assignment  which 
recites  that  the  assignor  is  indebted 
to  "sundry  persons,"  but  does  not  name 
them,  nor  specify  the  amount  of  the 
assignor's    indebtedness,    and    provides 


that  the  assignee  "shall  hold  said 
property,  and  dispose  of  the  same  as- 
soon  as  he  can  possibly  do  so  to  the 
best  advantage,  for  the  benefit  of  my 
creditors,"  does  not  comply  with  the 
foregoing  rule,  and  is  therefore  in- 
valid. Caton  v.  Mosely,  25  Tex.  374,. 
375. 

A  deed  of  assignment  was  expressed 
to  be  for  the  benefit  of  all  the  as- 
signor's creditors,  or  such  of  his  credit- 
ors only  as  would  accept  their 
dividends  and  discharge  the  debtor. 
It  was  held  that  under  the  law  a 
debtor  can  make  an  assignment  for 
the  benefit  of  all  his  creditors,  or  for 
the  benefit  of  those  who  will  accept 
their  dividends  and  discharge  the 
debtor.  He  must  choose  which  course 
he  will  follow,  and  the  law  does  not 
authorize  him  to  assign  for  the  ben- 
efit of  all  and  a  part,  or  for  the  benefit 
of  all  or  a  part.  The  instrument  did 
not  settle  the  uses  to  which  the  as- 
signed property  was  to  be  applied,, 
and  the  law  could  make  no  election 
for  the  assignor.  Therefore  the  deed 
was  not  susceptible  of  any  interpreta- 
tion that  would  make  it  effectual,  and 
the  assignment  was  void.  McWil* 
Hams  v.  Cornelius  Bros.  &  Co.,  66  Tex. 
301,  17  S.  W.  767.  See  post,  "Names- 
of  Beneficiaries,"  II,  F,  1. 

Assignment  Not  Void  for  Uncer- 
tainty.— An  assignment  was  attacked 
as  being  void,  upon  its  face,  upon  the 
ground  that  it  did  not  appear  there- 
from whether  it  was  made  for  the  bene- 
fit of  creditors  generally,  or  only  for  the 
benefit  of  accepting  creditors.  It  was. 
held  that  the  instrument  was  made 
for  the  benefit  of  accepting  creditors 
only,  and  was  therefore  valid.  Burn- 
ham  v.  White  (Civ.  App.),  28  S.  W. 
920.  See  post,  "Names  of  Benefici- 
aries," II,  F,  1. 

Province  of  Court  and  Jury. — The 
validity  of  assignments  often  involves 
the  most  complicated  consideration  of 
facts,  in  connection  with  the  terms  of 
assignment,  which  have  to  be  submitted 
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to  a  jury;  but  their  verdict  should  be 
set  aside,  when  contrary  to  the  prin- 
ciples of  equity,  which  originated,  up- 
hold, and  control  assignments.  Carl- 
ton, etc.,  Co.  v.  Baldwin,  22  Tex.  724. 

B.      BY     WHOM     ASSIGNMENTS 

MAY  BE  MADE. 
1.    By  Agents  or  Attorneys. 

An  assignment  for  the  benefit  of 
creditors  may  be  made  by  an  agent 
or  attorney  in  fact  duly  authorized. 
Oouldy  v.  Metcalf,  75  Tex.  455,  12  S. 
W.  830;  Kittrell  v.  Blum,  77  Tex.  336, 
338,  14  S.  W.  69;  McKee  v.  Coffin,  66 
Tex.  304,  1  S.  W.  276. 

Power  of  Attorney  Not  Conferring 
Power  to  Make  an  Assignment. — A 
power  of  attorney  to  act  "in  and  about 
my  business;  to  buy,  sell,  or  exchange 
property;  to  receive  and  receipt  for 
money;  to  sell  and  dispose  of  prop- 
erty, to  give  bills  of  sale  thereto,  or 
to  sell  and  transfer  real  estate  and 
execute  deeds  thereto;  or  to  do  and 
perform  any  lawful  act  in,  or  about, 
or  concerning  my  business,  as  fully 
and  completely  as  if  I  were  person- 
ally present  and  acting;  and  I  herein 
and  hereby  confirm  all  their  lawful 
acts  and  deeds  that  they  perform  in 
any  manner  connected  with  my  busi- 
ness," did  not  confer  the  power  to 
•make  an  assignment  for  the  benefit  ot 
creditors.  Gouldy  v.  Metcalf,  75  Tex. 
455,   12   S.   W.   830. 

Ratification  of  Assignment  Made  by 
Another. — Where  an  assignment  is 
executed  by  one  not  the  owner  of  the 
property  assigned,  such  owner  may 
validate  the  act  by  ratifying  it.  McKee 
-tf.  Coffin,  66  Tex.  304,  1  S.  W.  276; 
Kittrell  v.  Blum,  77  Tex.  336,  14  S. 
W.  69. 

3.    By  Corporations. 

At  common  law  a  corporation,  like 
any  other  person,  can  make  an  assign- 
ment for  creditors.  Miller  &  Co.  v. 
Goodman,  15  Tex.  Civ.  App.  244,  245, 
40  S.  W.  743,  affirmed  in  93  Tex.  714, 
no  op. 


An  insolvent  corporation,  acting  by 
its  directors  or  under  their  authority, 
may  make  a  general  assignment  for 
the  benefit  of  creditors.  Birmingham 
Drug  Co.  v.  Freeman,  etc.,  Co.,  15 
Tex.  Civ.  App.  451,  39  S.  W.  626. 

But  a  deed  of  assignment  made  by 
a  corporation,  if  not  made  by  author- 
ity of  its  board  of  directors,  or  of  its 
stockholders,  is  void.  Alcott  v. 
Spencer  Optical  Mfg.  Co.  (Civ.  App.). 
31  S.  W.  833,  834,  affirmed  in  93  Tex. 
724,  no  op. 

3.    By  Partners. 

A  partner,  his  co-partner  being  ab- 
sent from  the  state  and  the  payment 
of  a  partnership  debt  being  pressed, 
may  assign  a  .part  of  the  firm  assets 
to  pay  the  particular  debt,  and  pro- 
vide at  the  same  time  for  the  distri- 
bution among  the  other  creditors  of 
any  surplus  of  the  assigned  property, 
which  may  remain  after  the  payment 
of  the  preferred  obligation.  Johnson 
v.  Robinson  &  Co.,  68  Tex.  399,  403, 
4  S.  W.  625. 

An  assignment  in  good  faith  made 
in  1858  by  one  of  two  partners,  con- 
veying the  assets  of  the  firm  for.  the 
benefit  of  their  creditors,  was  valid. 
Graves  v.  Hall,  32  Tex.  665. 

An  assignment  in  favor  of  consent- 
ing creditors  made  by  a  firm  but  not 
signed  by  all  of  its  members  is  in- 
valid. Kellogg  &  Co.  v.  Cayce,  84 
Tex.  213,  214,  19  S.  W.  388. 

"An  assignment  providing  for  re- 
leases will  not  be  held  valid  when 
made  by  a  partnership  unless  all  of 
the  members  unite  in  making  it." 
Kellogg  &  Co.  v.  Cayce,  84  Tex.  213, 
218,  19  S.  W.  388;  Turner  v.  Douglass, 
77  Tex.  619,  14  S.  W.  221;  Baylor 
County  v.  Craig,  69  Tex.  330,  332,  6 
S.  W.  305;  Bean  v.  Warden  (Civ. 
App.),  31  S.  W.  831,  832,  affirmed  in 
93  Tex.   655,  no  op. 

This  rule  applies  where  a  party  is 
liable  as  a  member  of  a  firm  by  rea- 
son of  his  having  been  held  out  as 
such,   so   that   parties   were   misled   in 
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their  dealings  with  the  firm.  Turner 
-v.  Douglass,  77  Tex.  619,  14  S.  W. 
221;  Baylor  County  v.  Craig,  69  Tex. 
330,  6  S.  W.  305.  See  the  title  ES- 
TOPPEL. 

But  such  a  deed  of  assignment  need 
-not  be  signed  by  one  as  a  member  of 
the  firm,  unless  he  was  such  in  fact 
or  by  estoppel.  Bean  v.  Warden 
<Civ.  App.),  31  S.  W.  831,  832,  affirmed 
in  93  Tex.  655,  no  op. 

As  to  when  one  is  to  be  regarded  as 
a  member  of  a  partnership,  see  the 
title    PARTNERSHIP. 

Facts  held  sufficient  to  show  the  au- 
thority of  one  member  of  a  firm  to 
-execute  an  assignment  of  the  firm  as- 
sets. Blum  v.  Bratton,  2  Tex.  Civ. 
j\pp.   226.   21    S.   W.   65. 

When  Parol  Authority  to  Make  As- 
signment is  Sufficient. — An  assignment 
executed  by  one  member  of  a  firm, 
purporting  to  convey  the  firm  prop- 
erty, and  made  under  parol  authority 
from  the  other  member  or  members 
of  the  firm,  is  valid  if  the  assets  are 
personal  property,  but  not  if  real  es- 
tate is  owned  subject  to  execution. 
McGuffin  v.  So  well,  1  Tex.  Civ.  App. 
187,  20  g.  W.  871.  See,  also,  Jackman 
-».  Fortson  (Civ.  App.),  39  S.  W.  215, 
affirmed  in  93  Tex.  667,  no  op. 

An  assignment  executed  by  one 
member  of  a  firm  having  parol  au- 
thority from  the  other  member,  and 
purporting  to  convey  both  real  and 
-personal  property,  may  be  sustained 
by  proving  that  no  real  estate  was 
owned  by  the  firm  or  by  the  other 
member  of  the  firm.  In  absence  of 
such  proof  the  assignment  would  be 
held  invalid.  McGuffin  v.  Sowell,  1 
Tex.  Civ.  App.   187,  20  S.   W.  871. 

Admissibility  of  Parol  Evidence  to 
Prove  Authority  to  Make  Assignment. 
— An  assignment  for  the  benefit  of  ac- 
cepting creditors,  executed  in  name 
•of  a  firm  by  one  of  its  members,  was 
attacked  by  creditors.  It  was  held, 
that  parol  testimony  was  competent 
and  relevant,  tending  to  show  that  the 


member  of  the  firm  other  than  the 
one  signing  the.  conveyance  intended 
to  make  an  assignment,  that  he  au- 
thorized the  execution,  and  that  he 
had  no  property  other  than  his  in- 
terest in  the  firm  assets.  Blum  v. 
Bratton,  2  Tex.  Civ.  App.  226,  21  3. 
W.  65. 

Where  a  partner  withdraws  from  the 
partnership,  and  there  is  no  element 
of  fraud  in  the  transaction,  the  firm 
is  dissolved,  and  the  remaining  part- 
ners have  the  right  under  the  statute 
to  make  an  assignment.  Euless  v. 
Tomlinson  (Civ.  App.),  38  S.  W.  534, 
affirmed  in  93  Tex.  659,  no  op. 

A  surviving  partner  holds  the  part- 
nership property  in  trust  for  the 
creditors  of  the  firm,  and  has  power 
to  make  a  general  assignment  of  it 
for  their  benefit.  Rogers  v.  Flournoy, 
21  Tex.  Civ.  App.  556,  54  S.  W.  386, 
affirmed  in  93  Tex.  649,  no  op. 

But  he  can  not  make  a  valid  general 
assignment  for  creditors  of  only  his 
partnership  interest  therein;  and  the 
fact  that  he  has  admitted  the  admin- 
istrator of  the  deceased  partner  into 
joint  possession  with  him  of  the  prop- 
erty does  not  alter  the  case.  Rogers 
v.  Flournoy,  21  Tex.  Civ.  App.  556,  54 
S.  W.  386,  affirmed  in  93  Tex.  649,  no 
op.  See  post,  "Partnership  Assign- 
ments," II,  E,  2. 

Assignment  by  Foreign  Partnership 
— Failure  to  Comply  with  Statutory 
Requirements — Ratification. — Failure  of 
a  limited  partnership  to  put  the  names 
of  all  its  members  on  its  sign,  as  re- 
quired by  the  statutes  of  New  York, 
and  the  fact  that  some  of  the  members 
did  not  sign  the  deed  of  assignment 
for  creditors,  will  not  invalidate  a 
general  assignment  executed  here,  it 
appearing  that  the  partners  who  did 
not  sign  promptly  ratified  the  action 
of  the  signers.  Carter-Battle  Grocer 
Co.  v.  Jackson,  18  Tex.  Civ.  App.  353, 
45  S.  W.  615,  affirmed  in  93  Tex.  726, 
no  op. 

One  partner  has  no  power  to  assign 
the  partnership  assets  to  pay  his  in- 
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dividual  debts  without  the  consent  of 
his  co-partners.  Patty,  etc.,  Co.  v. 
City  Bank,  15  Tex.  Civ.  App.  475,  41 
S.  W.  173,  affirmed  in  93  Tex.  736, 
no  op. 

Assignment  by  Partner  of  Co-Part- 
ner's Private  Property. — A  partner 
can  not,  without  the  authority  of  his 
co-partner,  make  an  assignment  of 
such  co-partner's  private  property. 
Kittrell  v.  Blum,  77  Tex.  336,  337,  14 
S.   W.  69. 

Estoppel  of  Partner  to  Question  Co- 
Partner's  Authority. — A  member  of  an 
insolvent  partnership  assigned  the 
partnership  property  for  the  benefit  of 
creditors,  the  other  partner  not  join- 
ing in  the  deed.  The  nonjoining  part- 
ner who  was  in  possession  of  the 
property  voluntarily  turned  it  over  to 
the  assignee,  and  afterwards  stood  by 
and  saw  it  sold,  and  took  no  steps  to 
prevent  it.  The  proceeds  of  the  sale 
were  applied  to  the  payment  of  the 
firm  debts,  which  were  secured  by  a 
mortgage  on  the  property  sold.  It 
was  held  that  even  if  the  partner  exe- 
cuting the  assignment  had  no  au- 
thority to  assign  his  co-partner's 
interest,  the  latter  was  estopped  from 
complaining.  Matthews  v.  Smelser 
(Civ.  App.),  26  S.  W.  872,  affirmed  in 
93  Tex.  734,  no  op. 

4.    Assignments  of  Community  Prop- 
erty. 

A  wife  can  not  make  an  assignment 
which  will  convey  the  community 
property  of  herself  and  husband.  Rev. 
Stat.,  §  2582.  Green  v.  Ferguson,  62 
Tex.   525. 

Where  a  wife  in  the  execution  of 
an  assignment  for  the  benefit  of  credit- 
ors described  as  hers  was  joined  by 
her  husband,  the  assignment  was  held 
valid,  since,  although  the  wife  had  no 
power  to  engage  in  a  mercantile  busi- 
ness, and  the  property  was  community 
property,  and  the  debts  community 
debts,  the  joinder  of  the  husband  evi- 
denced his  acquiescence,  and  made  it 
his  deed.     Hayden  Saddlery  Hardware 


Co.  v.  Ramsay,  14  Tex.  Civ.  App.  185,. 
36  S.  W.  595,  affirmed  in  93  Tex.  709„ 
no  op. 

A  husband  carried  on  a  mercantile 
business  in  the  name  of  his  wife.  The 
business  failing,  at  the  instance  of  the 
husband  the  wife  executed  to  a  trustee 
an  assignment  for  the  creditors  of  the 
firm,  described  as  her  creditors.  The 
property  conveyed  was  community 
property.  In  a  contest  by  the  trustee 
against  attaching  creditors,  it  was  held 
that  the  conveyance  operated  as  a  con- 
veyance of  the  property,  equally  as  if 
executed  by  the  husband  directly 
under  his  own  hand.  Wetzel  v. 
Simon  &  Co.,  87  Tex.  403,  404,  28  S. 
W.  274,  942,  reversing  25  S.  W.  792r 
26  S.  W.  642. 

Generally,  as  to  questions  relating: 
to  community  property,  see  the  title 
HUSBAND  AND  WIFE. 

C.  TO     WHOM     ASSIGNMENTS 
MAY  BE  MADE. 

Statutory  Requirements  as  to  Resi- 
dence of  Assignee. — It  is  provided  by- 
statute  that  every  assignee  "shall  be 
a  resident  of  this  state  and  of  the 
county  in  which  the  assignor  resides 
or  in  which  his  principal  business  was 
conducted."  Sayles'  Civ.  St.,  art.  65f. 
This  provision  is  directory  and  not 
mandatory,  and  the  fact  that  an  as- 
signee named  is  not  a  resident  of  the 
county  in  which  the  assignor  resides,, 
will  not  invalidate  the  assignment. 
Foreman  v.  Burnette,  83  Tex.  396,  403r 
18  S.  W.  756;  Burnette  v.  Foreman 
(Civ.  App.),  36   S.  W.   1032,   1033. 

D.  ASSENT    OF    CREDITORS  TO 
ASSIGNMENT. 

Generally  the  assent  of  creditors  to- 
a  general  assignment  will  be  pre- 
sumed, so  as  to  give  it  effect,  although 
they  may  know  nothing  of  it  when  it 
is  made.  Baldwin  v.  Peet,  etc.,  Co.r 
22  Tex.  708,  710. 

But  when  the  assignment  is  made 
with  a  fraudulent  intent,  the  assent  of 
the    creditors    will    not    be    presumed. 
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Baldwin  v.  Peet,  etc.,  Co.,  22  Tex.  708. 
710. 

A  general  assignment,  made  in  ac- 
cordance with  the  statute  in  this  state 
regulating  such  assignments,  is  valid 
without  the  assent  of  creditors.  Alli- 
ance Mill.  Co.  v.  Eaton,  etc.,  Co.,  86 
Tex.  401,  25  S.  W.  614,  reversing  23 
S.    W.    455. 

Under  the  provisions  of  §§  1  and  2 
of  the  act  of  July  24,  1879,  a  debtor 
has  the  right  to  convey  all  of  his  prop- 
erty for  the  benefit  of  all  his  cred- 
itors, whether  they  consent  to  it  or 
not.  Winslett  v.  Randle,  1  App.  Civ. 
Cases,  §§   1189,   1193. 

E.     CONVEYANCE     OF    ALL     OF 

DEBTOR'S  PROPERTY. 
1.  In  General- 
It  is  essential  to  a  general  statu- 
tory assignment  that  it  convey  all  the 
property  of  the  assignor,  except  such 
as  is  exempt  from  forced  sale.  Mar- 
tin-Brown Co.  v.  Siebe,  6  Tex.  Civ. 
App.  232,  237,  26  S.  W.  327,  affirmed 
in  93  Tex.  734,  no  op.;  Donoho  v. 
Fish,  etc.,  Co.,  58  Tex.   164. 

The  deed  of  assignment  must,  upon 
its  face,  by  fair  construction,  pass  all 
the  property  of  the  assignor  or  as- 
signors, subject  to  forced  sale.  Still 
v.  Focke,  66  Tex.  715,  716,  2  S. 
W.    59. 

"A  statutory  assignment  for  the 
benefit  of  accepting  creditors  only 
must  convey  all  the  debtor's  prop- 
erty." Kittrell  v.  Blum,  77  Tex.  336, 
337,    14   S.   W.   69. 

Where  a  deed  of  assignment  made 
for  the  benefit  of  creditors  conveyed 
designated  property,  without  specify- 
ing in  terms  that  it  mentioned  all  the 
property  owned  by  the  assignor,  but 
there  was  attached  to  and  made  part 
of  the  assignment,  an  inventory,  which 
contained  a  declaration  that  the  prop- 
erty therein  named  was  all  the  estate 
of  the  assignor  of  every  description, 
except  such  as  was  exempt  from 
forced  sale,  the  two  papers  were  con- 
strued as  one,  and  as  a  compliance 
2  Tex— 9 


with  the  second  section  of  the  act  of 
March  24,  1879,  which  required  a  con- 
veyance of  all  the  debtor's  property  ex- 
cept that  which  was  exempt.  Keating 
v.  Vaughn,  61  Tex.  518. 

In  the  case  of  an  assignment  made 
under  the  third  section  of  the  act  of 
March  24,  1879,  it  was  unimportant 
whether  the  assignor  by  the  assignment 
reserved  to  himself  any  surplus  which 
might  remain  after  payment  of  the 
consenting  creditors,  for  the  statute 
itself  regulated  that  matter  independ- 
ent of  what  the  terms  of  the  deed 
might  be  in  this  respect.  Keating  v. 
Vaughn,  61  Tex.  518,  523;  McLendon 
v.  King,  etc.,  Co.,  2  App.  Civ.  Cases, 
§  310.  But  see  Fechheimer,  etc.,  Co.  v. 
Ball  &  Bro.,  1  App.  Civ.  Cases,  §766. 
See  post,  "What  Property  Passes/' 
V,  E. 

A  deed  of  assignment  for  the  bene- 
fit of  all  the  creditors  failed  to  con- 
vey all  the  property  of  the  debtor 
subject  to  execution.  It  was  held  that 
the  failure  to  convey  all  the  prop- 
erty, conceding  the  omission  to  be  a 
badge  of  fraud,  was  not  sufficient  to 
entitle  one  of  the  creditors,  for  whose 
benefit  in  common  with  others  the 
assignment  was  made,  to  have  the 
deed  declared  absolutely  void  for  his 
sole  benefit.  Eicks  v.  Copeland.  53 
Tex.   581. 

As  to  what  exemptions  the  assignor 
is    entitled    to,    see    post,    "To    What 
Exemptions     Assignor      Is      Entitled," 
V,  E,  10. 
2.    Partnership  Assignments. 

A  partnership  assignment  must 
convey  all  the  individual  property  of 
the  partners  as  well  as  that  of  the 
partnership,  except  such  as  is  ex- 
empt from  forced  sale.  Rogers  v. 
Flournoy,  21  Tex.  556,  558,  54  S.  W. 
38C,  affirmed  in  93  Tex.  649,  no  op.; 
Still  v.  Focke,  66  Tex.  715,  716,  2  S. 
W.   59. 

A  general  assignment  by  a  firm  of 
insolvent  debtors,  is  valid  only  in  the 
event   it   conveys   the   property   of   the 
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individual  members  of  the  firm — pro- 
vided there  is  such  property  subject 
to  execution — as  well  as  the  property 
of  the  firm.  Hamilton-Brown.  Shoe 
Co.  v.  Mayo,  8  Tex.  Civ.  App.  164, 
170,   27    S.   W.    781. 

"An  assignment  made  by  partners, 
which  did  not  purport  to  pass  title  to 
all  the  property  owned  by  the  part- 
nership, and  by  the  members  thereof 
in  their  separate  rights,  and  not  ex- 
empted from  forced  sale,  could  not  be 
sustained  as  a  valid  assignment  un- 
der the  act  of  March  24,  1«879."  Coffin 
v.  Douglass,  61  Tex.  406,  407;  Donoho 
v.   Fish,  etc.,   Co.,  58  Tex.   164. 

A  partnership  assignment  for  the 
benefit  of  accepting  creditors  only, 
must  convey  all  the  partnership  prop- 
erty and  that  of  each  individual  mem- 
ber of  the  firm,  except  property  ex- 
empt from  forced  sale  for  debt.  If 
it  does  not  do  this  it  is  void.  Kittrell  v. 
Blum,  77  Tex.  336,  337,  14  S.  W.  69; 
McKee  <0.  Coffin,  66  Tex.  304,  308,  1 
S.  W.  276. 

R.,  of  the  firm  of  R.  &  L.,  made  an 
assignment  to  S.  of  the  firm  assets  of 
R.  &  L,.  for  the  benefit  only  of  ac* 
cepting  creditors.  The  deed  of  as- 
signment did  not  pretend  to  convey 
anything  but  the  firm  assets,  and  could 
not  have  conveyed  the  individual 
property  subject  to  execution  of  L.  It 
was  held  that  the  assignment  was 
void.  Focke  v.  Blum,  82  Tex.  436,  17 
S.   W.   770. 

A  condition  in  a  partnership  as- 
signment exacting  releases  of  cred- 
itors is  valid  only  when  the  assign- 
ment conveys  all  the  firm  property  a9 
well  as  that  of  the  individual  members 
composing  it — excepting,  of  course, 
property  exempt  from  forced  sale. 
Cleveland  v.  Battle,  68  Tex.  Ill,  115, 
3  S.  W.  681. 

No  title  passes  as  against  object- 
ing creditors  by  a  deed  of  assignment 
executed  by  copartners,  which  only 
purports  to  convey  to  the  assignee  the 


partnership  property,  and  with  the 
condition  expressed  that  only  such 
creditors  shall  receive  benefit  from  the 
assignment  as  will  join  in  a  release  of 
the  debtors.  A  deed  of  assignment 
containing  such  a  condition  is  only 
valid  when  it  conveys  all  the  property 
of  the  firm  as  well  as  that  of  the  in- 
dividuals composing  it,  except  that 
which  may  be  exempt  under  the  con- 
stitution and  laws  from  forced  sale. 
If  all  the  property,  both  of  the  firm 
and  its  individual  members,  be  not 
conveyed,  the  deed  presents  no  ob- 
stacle to  an  objecting  creditor  seek- 
ing to  collect  his  debt  by  the  usual 
process.  Donoho  v.  Fish,  etc.,  Co., 
58  Tex.  164;  Orr,  etc.,  Shoe  Co.  v. 
Ferrell,  68  Tex.  638,  639,  5  S.  W.  490. 
See  post,  "Releases  by  Accepting 
Creditors,"   IX. 

Individual  Property  Need  Not  Be 
Conveyed  in  Terms  Where  None  Ex- 
ists.— But  a  general  assignment  ex- 
ecuted by  a  partnership,  will  not  be 
invalid  for  the  reason  that  it  fails  in 
terms  to  convey  the  individual  prop- 
erty of  the  members  of  the  firm  ex- 
ecuting it,  if  in  fact  they  own  none. 
Hamilton-Brown  Shoe  Co.  v.  Mayo, 
8  Tex.  Civ.  App.   164,  27  S.  W.  781. 

3.    Assignments   by   Married   Women. 

As  has  previously  been  stated,  a 
married  woman  can  not,  in  this  state,  - 
make  an  assignment  which  will  con- 
vey the  community  property.  There- 
fore if  property  attempted  to  be  as- 
signed by  a  married  woman  is  in 
part  her  separate  property,  and  in  part 
the  common  property  of  the  marital 
partnership,  then,  even  if  she  has 
power  under  the  statute  to  make  an 
assignment  of  her  separate  property, 
the  assignment  would  be  void,  for  the 
reason  that  it  does  not  pass  title  to  all 
the  property  which  would  be  subject 
to  the  payment  of  debts  contracted 
during  the  marriage.  Green  v.  Fergu- 
son, 62  Tex.  525,  530.  See  ante,  "As- 
signments of  Community  Property," 
II,  B,  4. 
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F.    FORMAL  EXECUTION  OF  IN- 
STRUMENT. 

1.  Names   of  Beneficiaries. 

A  deed  of  assignment,  in  order  to 
be  valid,  must  point  out  the  bene- 
ficiaries, and  if  it  merely  purports  to 
be  for  the  benefit  of  the  creditors  of 
the  assignors  generally,  without  nam- 
ing any  of  them,  is  void.  Kellogg  & 
Co.  v.  Muller,  68  Tex.  182,  185,  4  S. 
W.   361. 

But  such  a  compliance  with  this 
rule  as  the  circumstances  surrounding 
the  assignor  at  the  time  of  executing 
the  deed  will  permit  is  all  that  the 
law  requires.  Kellogg  &  Co.  v.  Mul- 
ler, 68  Tex.  182,  4  S.  W.  361. 

Hence  a  deed  which  mentioned  by 
name  the  creditors  who  were  em- 
braced by  it  in  class  No.  1  and  class 
No.  2,  and  which  proceeded  to  recite 
that  if  there  were  other  creditors  who 
had  been  forgotten  whose  claims  were 
just,  they  should  be  embraced  in  class 
No.  2,  was  held  sufficient.  Kellogg  & 
Co.  v.  Muller,  68  Tex.  182,  4  S.  W.  361. 
distinguishing  Caton  v.  Mosely,  25 
Tex.  374. 

If  a  deed  of  assignment  names  all 
the  preferred  creditors,  it  is  sufficient 
though  it  fails  to  specify  those  who 
are  postponed.  Nave  v.  Britton,  61 
Tex.   572,  574. 

2.  Nature   and  Amount   of   Indebted- 
ness. 

It  is  not  absolutely  essential  that 
The  exact  amount  of  each  debt  secured 
by  an  assignment  should  be  set  forth 
in  it.  Van  Hook  v.  Walton,  28  Tex. 
59,  60. 

"It  has  been  held,  that  a  debt  in- 
tended to  be  secured  may  be  described 
by  the  name  of  the  creditor,  and  the 
amount  left  to  be  ascertained.  Layson 
-\  Rowan,  7  Rob.  1.  It  is  important 
to  the  creditor  that  his  debt  should 
be  so  described  as  to  be  identified,  but 
it  will  not  vitiate  the  deed  itself;  at 
?east  it  will  not  be  sufficient  to  au- 
thorize the  court  to  declare  it  fraudu- 


lent.      Burr      Assign.    251-252."      Van 
Hook  v.  Waltoh,  26  Tex.  59,  74. 

Though  an  assignment  for  the  bene- 
fit of  creditors,  made  before  1879,  after 
giving  their  names,  failed  to  state  the 
nature  or  amount  of  the  indebtedness 
to  them,  that  did  not  so  vitiate  the  as- 
signment as  to  authorize  a  court  to 
declare  it  void  on  its  face.  Nave  v. 
Britton,   61   Tex.   572. 

3.    Description  of  Property  Assigned. 

It  is  no  objection  to  an  assignment 
that  it  does  not  specifically  describe 
each  item  of  property  conveyed.  Har- 
vey v.  Edens,  69  Tex.  420,  6  S.  W. 
306. 

Thus  an  assignment  which  purports 
to  convey  all  the  property  of  the  firm 
making  it,  and  that  of  each  individual 
member  thereof,  wherever  situate,  Ls 
sufficient.  Harvey  v.  Edens,  69  Tex. 
420,   6   S.  W.   306. 

A  deed  for  the  benefit  of  creditors 
by  which  the  makers  grant,  bargain, 
transfer,  and  assign  all  their  property, 
real,  personal,  and  mixed,  joint  and 
several,  as  set  forth  in  an  annexed 
schedule,  sufficiently  describes  the 
property  as  between  the  parties.  Gon- 
zales v.  Batts,  20  Tex.  Civ.  App.  421, 
50  S.  W.  403. 

A  deed  of  assignment  conveyed  for 
the  benefit  of  such  creditors  as  would 
consent  to  take  under  it,  a  stock  of 
goods,  specifying  their  "supposed" 
value  and  locality,  also  the  amount  of 
"about  three  hundred  dollars  of  notes 
and  accounts,"  and  which,  "for  a 
more  particular  description"  of  the 
property  conveyed,  referred  to  an  in- 
ventory thereto  attached  as  an  ex- 
hibit. The  exhibit  read  in  evidence 
contained  a  list  of  the  assignor's 
creditors,  a  specific  description  of  his 
merchandise,  of  certain  lands,  his 
homestead  and  articles  of  furniture 
and  domestic  use,  cash  on  hand  and 
aggregate  amount  of  notes  due,  re- 
serving in  terms  from  the  operation 
of    the    assignment    such    as    were    ex- 
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empt  from  forced  sale.  The  assignee 
appended  to  the  exhibit  an  affidavit 
that  the  schedule  of  his  assets  and  in- 
debtedness was  "in  all  respects  just 
and  true."  It  was  held  that  the  as- 
signment, though  not  so  full  and 
.specific  as  the  statutes  required,  was 
wanting  only  in  those  things  not  es- 
sential to  its\  validity.  Mcllhenny 
Co.  v.  Craddock,  68  Tex.  359,  4  S.  W. 
616.  See  post,  "Inventory  and  Sched- 
ule," II,  F,  4. 

A  description  of  property  conveyed 
by  an  assignment  for  the  benefit  of 
creditors,  prior  to  1879,  though  not 
specific  in  the  deed,  was  sufficient,  if 
the  description  given  was  such  that 
it  could  be  clearly  ascertained  by 
parol  evidence  supplementing  the 
general  description  in  identifying  the 
assigned  property.  Nave  v.  Britton, 
61  Tex.  572. 

4.    Inventory  and  Schedule. 

Although  the  statute  directs  that  a 
debtor  shall  annex  an  inventory  to  the 
deed  of  assignment,  it  also  expressly 
declares  that  the  failure  to  do  so  shall 
not  avoid  the  assignment.  Sayles' 
Civ.  Stats.,  arts.  65b,  65k.  Boyd  v. 
Haynie,  83  Tex.  7,  9,  18  S.  W.  156. 
See,  also,  Marsalis  v.  Oglesby,  1  App. 
Civ.   Cases,   §  256. 

As  a  general  rule,  the  mere  omis- 
sion to  annex  the  usual  schedules  to 
an  assignment  for  the  benefit  of  cred- 
itors, is  not,  in  itself,  sufficient  to 
avoid  the  assignment.  Linn  v.  Wright, 
18  Tex.  317. 

But  in  some  instances,  and  when 
taken  in  connection  with  other  cir- 
cumstances, this  fact  of  omission  may 
be  considered  a  badge  of  fraud.  Linn 
v.  Wright,  18  Tex.  317.  See,  also, 
Marsalis  v.  Oglesby,  1  App.  Civ. 
Cases,   §  256. 

Where  a  merchant,  in  failing  cir- 
cumstances, assigned  "all  and  singu- 
lar his  stock  in  trade,  consisting  of 
goods,  wares  and  merchandise,  and 
named  in  the  schedule  hereunto  an- 
nexed,  dated    August   24th,    1852"    (the 


assignment  being  made  on  the  9th  of 
September),  but  the  schedule  was  not 
annexed,  the  court  said  its  absence 
was  a  suspicious  circumstance,  and 
unless  explained,  or  unless  there  was 
satisfactory  proof  of  what  property 
was  included  in  the  general  reference 
"all  my  stock  in  trade,"  so  that  it 
might  certainly  appear  for  what  the 
assignee  was  responsible,  the  court,  it 
would  seem,  might  well  have  sus- 
tained the  motion  to  exclude  the  as- 
signment from  the  consideration  of 
the  jury.  Linn  v.  Wright,  18  Tex 
317. 

Under  the  act  of  1883  the  want  of 
schedules  or  inventories  of  the  prop- 
erty assigned  will  not  vitiate  the  as- 
signment as  a  general  assignment  un- 
der the  statute,  and,  therefore,  where 
an  assignment  does  contain  such 
schedules  the  want  of  an  affidavit  to 
them  can  not  have  that  effect,  though 
it  may  render  the  schedules  informal 
or  even  worthless.  Fant  v.  Elsbury. 
68  Tex.  1,  7,  2  S.  W.  866;  Johnson  v 
Robinson  &  Co.,  68  Tex.  399,  401,  4 
S.  W.  625. 

Though  the  second  section  of  the 
act  of  March  24,  1879,  requires  that 
the  inventory  and  schedule  shall  be 
verified  by  the  oath  of  the  debtor,  yet 
this  is  not  essential  to  the  validity  of 
the  assignment;  for  the  tenth  section 
declares  that  "no  assignment  shall  be 
declared  fraudulent  or  void  for  want 
of  any  inventory  or  list,  as  provided 
herein."  McKee  v.  Coffin,  66  Tex 
304,   308,    1    S.   W.   276. 

5.     Corporate     Seal,    Where     Assign- 
ment Is  Made  by  a  Corporation. 

It  is  essential  to  the  validity  of  a 
deed  of  assignment  made  by  a  cor- 
poration that  it  shall  be  made  under 
the  corporate  seal.  Alcott  v.  Spencer 
Optical  Mfg.  Co.  (Civ.  App.),  31  S.  W 
833,  834,  affirmed  in  93  Tex.  724; 
no  op. 

An  assignment  for  the  benefit  of 
creditors  executed  by  the  president  of 
a    private    corporation    without   attach- 
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:ng  the  corporate  seal  can  not  convey 
the  land  of  the  corporation.  Shrop- 
shire v.   Behrens,   77   Tex.   275,   276,   13 

5.  W.  1043.  See  the  titles  CORPO- 
RATIONS; SEALS  AND  SEALED 
INSTRUMENTS. 

6.  Acknowledgment   Not    Essential. 
The  signing  and  delivery  of  a  deed 

•M  assignment  for  the  benefit  of  cred- 
itors is  sufficient  to  give  it  effect  with- 
out an  acknowledgment.  Therefore 
it  the  officer  who  took  the  acknowl- 
edgment of  a  deed  of  assignment  was 
one  of  the  preferred  creditors,  and 
this  should  be  deemed  such  disquali- 
fication as  would  render  his  act  void, 
the  deed  would  not  thereby  be  in- 
validated. Tittle  v.  Vanleer  (Civ. 
App.),  27  S.  W.  736,  737,  reversed  in 
«9  Tex.   174. 

7.  Proof  of  Execution. 

Where  there  are  no  subscribing 
witnesses  to  a  deed  of  assignment,  the 
execution  of  the  deed  may  be  proven 
by  a  beneficiary  therein.  Tittle  v. 
Vanleer  (Civ.  App.),  27  S.  W.  736, 
737,  reversed  in  89  Tex.   174. 

A  deed  of  assignment  was  acknowl- 
edged before  A.  A  and  his  partner 
were  among  the  creditors  named  in 
the  assignment.  It  was  held  that  it 
was  proper  to  prove  the  execution  of 
the  deed  by  A.  Davis  v.  Bingham 
(Civ.    App.),   33   S.   W.    1035,    1036. 

Evidence  of  the  execution  of  a  deed 
of  assignment  held  sufficient  to  au- 
thorize its  admission  in  evidence.  Mc- 
Kee  v.  Coffin,  66  Tex.  304,  1  S.  W. 
276. 
G.  DELIVERY   OF  INSTRUMENT. 

If  the  deed  of  assignment  is  not  de- 
livered, it  is  not  operative.  Van  Hook 
r.  Walton,  28  Tex.  59,  73. 

Delivery,  however,  is  not  always  a 
fact  that  can  be  proved  by  direct  evi- 
dence. It  is  sometimes  a  conclusion 
from  other  circumstances,  and  the 
jury  may  draw  their  own  inference  on 
this  subject  under  a  proper  instruc- 
tion. Van  Hook  v.  Walton,  28  Tex. 
59,  73. 


In  an  action  by  an  assignee  to  re- 
cover damages  arising  from  the 
seizure  by  attachment  and  conversion 
of  certain  of  the  goods  assigned,  the 
court  charged  the  jury  "that  the  title 
of  the  assignee  of  an  insolvent  debtor 
to  the  property  assigned,  vests  from 
the  moment  of  execution  of  the  as- 
signment." It  was  held  that  while  the 
due  execution  of  an  instrument  may 
include  delivery,  yet  in  a  case  where 
the  contest  was  as  to  the  question  of 
delivery  of  the  deed  and  acceptance 
of  the  trust,  the  charge  was  calcu- 
lated to  mislead  the  jury,  especially  in 
view  of  the  fact  that  the  statute  on 
assignments  seems  to  recognize  a  dis- 
tinction between  execution  and  de- 
livery, as  it  uses  the  words  "execu- 
tion and  delivery."  (Revised  Statutes 
1895,  art.  76.)  Calisher  v.  Mathias 
(Civ.  App.),  43  S.  W.  265,  266. 

H.    RECORDING. 

Not     Essential     to     Validity.— "The 

registry  of  an  assignment  is  not  made 
necessary  to  its  validity  by  the  laws 
of  this  state."  Carter-Battle  Grocer 
Co.  v.  Jackson,  18  Tex.  Civ.  App.  353, 
357,  45  S.  W.  615,  affirmed  in  93  Tex. 
726,  no  op. 

The  validity  of  an  assignment,  and 
its  completeness  to  pass  the  title  to 
the  property,  does  not  depend  upon 
the  act  of  registering  the  deed  of  as- 
signment. Piggott  v.  Schram  &  Co., 
64  Tex.  447. 

"The  recording  of  the  deed  of  as- 
signment is  required  by  the  laws  of 
this  state  for  the  purpose  of  giving 
notice  to  all  persons  of  its  existence, 
but  there  is  no  intimation  in  the 
statute  that  without  such  record  the 
assignment,  if  made  in  this  state, 
would  be  void."  Weider  v.  Maddox, 
66  Tex.  372,  379,  1  S.  W.  168. 

The  law  is  not  to  be  construed  so 
as  to  put  it  in  the  power  of  a  single 
creditor  to  defeat  its  designs  by  is- 
suing an  attachment  before  a  bona 
fide    assignee    can    reach     the      clerk's 
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office  and  file  the  deed  of  assignment. 
Piggott  v.  Schram  &  Co.,  64  Tex.  447. 
See  post,  "Attachments  or  Garnish- 
ments," V,  E,  9,  e. 

The  object  of  requiring  promptness 
in  recording  the  instrument  is  to  give 
notice  of  its  contents  to  all  whom  it 
may  concern;  but  as  between  those 
who  are  creditors  at  the  time  when 
the  deed  of  assignment  was  made  and 
the  trust  accepted  and  acted  upon,  the 
recording  can  not  be  taken  as  a  test 
of  the  efficiency  of  the  deed.  Piggott 
v.   Schram   &   Co.,   64   Tex.   447. 

Recording  the  deed  on  the  day  the 
assignee  received  it  is  a  compliance 
with  the  most  technical  construction 
of  the  requirements  of  the  law.  Pig- 
gott v.  Schram  &  Ca,  64  Tex.  447. 

Actual  notice  to  a  creditor  or  his 
attorney  of  an  assignment  preferring 
other  creditors  is  equivalent  to  regis- 
tration. Van  Hook  v.  Walton,  28 
Tex.  59. 

Whether  the  creditor  or  his  at- 
torney had  such  actual  notice,  is  a 
question  for  the  jury  to  determine 
from  the  evidence.  Van  Hook  «\ 
Walton,   28  Tex.   59. 

I.  GIVING  OF  BOND  BY  AS- 
SIGNEE  NOT  ESSENTIAL 
TO  VALIDITY. 

An  assignee  is  required  by  the  laws 
of  this  state  to  give  a  bond,  but  it  has 
never  been  held  that  the  giving  of 
such  a  bond  is  necessary  to  the  valid- 
ity of  the  assignment.  Weider  v. 
Maddox,  66  Tex.  372,  379,  1  S.  W.  168. 

Under  the  express  provision  of  the 
act  of  1883,  §  6,  an  assignment  will 
take  effect  as  against  the  assignor  and 
his  creditors,  though  the  assignee 
fails  to  execute  and  file  a  bond.  Fant 
v.  Elsbury,  68  Tex.  1,  7,  2  S.  W.  866. 
See,  also,  Marsalis  v.  Oglesby,  1  App. 
Civ.  Cases,  §  256. 

And  under  the  act  of  March  4,  1879, 
to  which  the  act  of  1883  was  an 
amendment,  it  was  held  that  the  fail- 
ure of  the  assignee  to  give  bond 
would    not    invalidate    an    assignment 


properly  made,  or  justify  an  attach- 
ment of  the  property  transferred. 
Windham  v.  Patty,  62  Tex.  490,  494. 

J.  VALIDITY  AS  AFFECTED  BY 
GRANTS  OF  POWER  TO  AS- 
SIGNEE. 

1.  Express  Grant  of  the  Powers  Con- 

ferred by  Statute. 

To  expressly  grant  in  the  deed  of 
assignment  the  powers  conferred  by 
the  statute  upon  the  assignee,  cannot 
invalidate  the  assignment.  Schoolher, 
etc.,  Co.  v.  Hutchins,  66  Tex.  324,  1  S. 
W.  266. 

Powers  conferred  upon  the  assignee 
by  the  deed  of  assignment  held  not  in 
excess  of  those  allowed  the  assignee 
by  the  statute.  Schoolher,  etc.,  Co.  v. 
Hutchins,   66  Tex.  324,  1   S.  W.   266. 

2.  Attempt  to  Confer  Illegal  Powers. 
The  fact  that  the  deed  of  assign- 
ment attempts  to  confer  powers 
which,  under  the  law,  an  assignee  can 
not  legally  exercise  in  the  execution 
of  the  trust,  will  not  render  the  as- 
signment invalid.  Moody  &  Co.  v. 
CarroLl,  71  Tex.  143,  147,  8  S.  W.  510, 
Schoolher,  etc.,  Co.  v.  Hutchins,  66 
Tex.  324,  1  S.  W.  266. 

Thus  an  assignment  is  not  rendered 
invalid  because  it  directs  the  assignee 
to    pay    first    rents    due    on    lands    as 
signed.     Moody   &   Co.   v.   Carroll,   71 
Tex.   143,  147,  8   S.  W.   510. 

Nor  will  the  direction  in  a  deed  of 
assignment  to  pay  any  balance  that 
may  be  in  the  hands  of  the  assignee 
after  discharging  the  debts  of  accept- 
ing creditors  to  other  creditors  pro 
rata  render  the  assignment  invalid. 
Moody  &  Co.  v.  Carroll,  71  Tex.  143. 
148,  8  S.  W.  510.  See  post,  "Disposal 
of  Surplus  after  Payment  of  Con- 
senting Creditors,"  VIII,  F,  4. 

K.  VALIDITY  AS  AFFECTED  BY 
SUBSEOUENT  NEGLIGENCE 
OF  ASSIGNEE. 

A  valid  assignment  for  the  benefit 
of  creditors  can  not  be  rendered  in- 
valid by  the  subsequent  neglect  of  the 
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assignee  to  properly  discharge  his 
duties  under  the  assignment.  Eicks 
v.   Copeland,  53  Tex.  581. 

Therefore,  in  an  action  by  an  as- 
signee against  an  attaching  creditor, 
the  contest  being  virtually  an  effort  by 
such  creditor  to  subject  property  to 
his  exclusive  benefit  as  against  all  the 
other  creditors,  on  the  ground  of  the 
invalidity  of  the  assignment,  the  ex- 
clusion of  the  evidence  of  the  assignee 
(who  asserted  no  right  in  himself  as 
against  creditors),  as  to  how  many 
of  the  notes  and  accounts  assigned  he 
had  collected  at  the  time  of  trial,  was 
held  not  error.  Eicks  v.  Copeland,  53 
Tex.    581. 

L.    ESTOPPEL  TO  DENY  VALID- 
ITY. 

"When  a  xlebtor  voluntarily  as- 
signs property  for  the  security  and 
benefit  of  creditors,  if  the  creditors 
choose  to  accept  the  assignment,  they 
must  abide  by  its  terms  and  pro- 
visions; they  must  take  it  as  an  en- 
tirety; they  can  not  accept  in  part  and 
repudiate  in  part.  Perry  on  Trusts,  § 
596;  Burr  on  Assign.,  3  ed.,  §  479.  The 
creditor  may  have  rights  with  which 
the  assignment,  so  far  as  it  confers 
rights  upon  others,  is  inconsistent. 
The  assignment  may  derogate  from 
instead  of  extending  to  him  the  meas- 
ure of  right  to  which  he  is  entitled. 
If  that  be  true,  he  must  elect  whether 
he  will  accept  ^the  assignment  or 
whether  he  will  reject  it  and  stand 
upon  the  right  he  may  have  independ- 
ent of  it.  He  can  not  elect  to  claim 
under  the  assignment  the  right  given 
by  it,  and  repudiate  it  so  far  as  it 
passes  rights  to  others  which  are  in- 
consistent with  independent,  distinct 
rights  to  which  he  may  be  entitled." 
Alliance  Mill.  Co.  v.  Eaton,  etc.,  Co., 
86  Tex.  401,  407,  25  S.  W.  614,  revers- 
ing 23  S.  W.  455;  Ohio  Cultivator  Co. 
v.  Peoples  Nat.  Bank,  22  Tex.  Civ. 
App.    643,    654,    55   S.   W.   765. 

One    who    receives   dividends   under 


an  invalid  assignment  is  precluded 
from  controverting  its  validity.  Rob- 
erson  v.  Tonn,  76  Tex.  535,  13  S.  W. 
385. 

Article  65c  of  Sayles'  Civil  Statutes 
provides  that  any  debtor  may  make 
an  assignment  for  the  benefit  of  such 
creditors  only  as  will  consent  to  ac- 
cept their  proportional  share  of  his 
estate  and  discharge  him  from  their 
respective  claims,  but  that  the  debtor 
shall  not  be  discharged  from  liability 
to  a  creditor  who  does  not  receive  as 
much  as  one-third  of  the  amount  due 
him.  A  creditor  who  accepts  under 
an  assignment  made  in  pursuance  of 
this  provision,  and  who  receives  divi- 
dends amounting  to  more  than  one- 
third  of  his  claim,  is  thereby  pre- 
cluded from  assailing  the  validity  of 
the  assignment.  -  Whitehill  v.  Shaw 
(Civ.  App.),  33  S.  W.  886,  887,  affirmed 
in  93  Tex.  677,  no  op. 

Estoppel  to  Deny  Validity  of  Part- 
nership Assignment. — A  partner  upon 
the  advice  of  A,  a  creditor  of  the  firm, 
withdrew  from  the  partnership,  and 
thereafter  the  remaining  partners 
made  an  assignment.  It  was  held  that 
A  could  not  dispute  the  validity  of 
the  assignment  upon  the  ground  that 
the  withdrawing  partner  had  not 
joined  therein.  Euless  v.  Tomlinson 
(Civ.  App.),  38  S.  W.  534,  535,  affirmed 
in  93  Tex.  659,  no  op. 

Estoppel  to  Deny  Validity  of  Cor- 
poration Assignment. — Where  a  cor- 
poration becomes  insolvent  and  places 
its  entire  property  in  the  hands  of  its 
officers  as  trustees,  for  distribution 
among  its  creditors,  this  is  equivalent 
to  a  general  assignment,  and  a  cred- 
itor who  has  accepted  his  pro  rata 
part  so  far  as  distribution  has  been 
made  by  the  trustee,  is  estopped  to 
deny  the  validity  of  such  corporate 
action.  Wright  v.  Euless,  12  Tex. 
Civ.  App.  136,  34  S.  W.  302.  See  the 
title   CORPORATIONS. 

Generally,  as  to  estoppel,  see  the 
title    ESTOPPEL. 
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III.    Appointment,    Qualification, 
Resignation,  Death  and  Re- 
moval of  Assignees. 

A.  APPOINTMENT  AND  QUALI- 
FICATION. 

Bond  as  Evidence  cf  Appointment 
and  Qualification.— The  bond  of  the 
assignee,  reciting  his  appointment,  ap- 
proved by  the  judge  who  made  the 
appointment,  as  the  law  requires  it  to 
be,  is  prima  facie  evidence  of  the  ap- 
pointment as  well  as  of  the  qualifica- 
tion of  the  assignee.  Keating  v. 
Vaughn,  61  Tex.   518,  524. 

B.  RESIGNATION,  DEATH  OR 
REMOVAL  AND  APPOINT- 
MENT AND  QUALIFICA- 
TION OF  SUCCESSOR. 

1.  Resignation  or  Death  and  Ap- 
pointment of  Successor. 

The  acceptance  of  the  resignation 
of  an  assignee  is  equivalent  to  a  re- 
moval—Keating v.  Vaugbn,  61  Tex. 
518. 

Power  of  County  Judge  to  Accept 
Resignation  and  Appoint  Successor — 
Under  the  fourteenth  section  of  the 
act  of  March  24,  1879,  which  author- 
izes the  county  judge  to  remove  an 
assignee  for  the  benefit  of  creditors, 
and  to  appoint  another  in  his  stead, 
the  judge  may  accept  a  resignation  of 
the  assignee  named  by  the  debtor, 
who  announces  his  refusal  to  act,  and 
appoint  another  in  his  stead.  Keating 
v.   Vaughn,   61    Tex.   518. 

Powers  of  Successor. — Under  art. 
84,  Sayles'  Civ.  Stat.,  if  an  assignee 
resigns,  and  the  court  appoints  an- 
other in  his  place,  the  latter  is  in- 
vested with  the  same  powers  that  the 
former  had.  Thaxton  v.  Smith,  90 
Tex.  589,  596,  40  S.  W.  14,  reversing 
38  S.  W.  820. 

Power  after  Death  of  Assignee,  to 
Appoint  Successor. — In  case  of  the 
death  of  an  assignee,  the  law  provides 
that  the  county  or  district  judge  shall 
appoint  another  in  his  place.  Act  of 
March     24,    1879,    §    14.     Woessner   v. 


Crank,  67  Tex.  38S,  389,  3  S.  W.  318. 

The  district  court  would  have  the 
power  to  appoint  an  assignee  to  ex- 
ecute the  trust,  after  the  death  of  an 
assignee  appointed  by  an  insolvent 
debtor,  even  in  the  absence  of  a  stat- 
ute expressly  authorizing  it.  Blum  v. 
Weiborne,    58    Tex.    157. 

Widow  Will  Not  Become  Succes- 
sor in  the  Trust. — The  trust  conferred 
upon  the  assignee  by  the  deed  of  as- 
signment, and  his  qualification  under 
\  it,  are  personal,  and  his  widow  by 
means  of  her  relationship  to  him.  will 
not  become  his  successor  in  the  trust. 
Woessner  v.  Crank,  67  Tex.  388,  389, 
3   S.   W.   318. 

2.     Removal    and    Appointment     and 
Qualification  of  Successor. 

a.  Power   to     Remove    and    Appoint 
Successor. 

The  district  court,  under  its  general 
equity  powers,  has,  in  a  suit  brought 
against  an  assignee  for  the  benefit  of 
creditors,  who  is  charged  with  misap- 
propriating the  assets,  power  to  re- 
move him  and  appoint  another.  Blum 
v.  Wettermark,  56  Tex.  80,  81;  Mc- 
Ilhenny  Co.  v.  Todd,  71  Tex.  400,  404, 
9  S.  W.  445. 

The  order  of  the  district  judge  ap- 
pointing another  assignee,  upon  the 
failure  of  the  first  to  qualify,  may  be 
made  in  vacation  as  well  as  at  a  term 
of  court,  and  without  notice  either  to 
the  assignor  or  assignee.  Birming- 
ham Drug  Co.  v.  Freeman,  etc.,  Co., 
15  Tex.  Civ.  App.  451,  39  S.  W.  626. 

b.  Causes  for  Removal. 

For  failure  of  the  assignee  to  give  a 
bond  as  required  by  statute,  he  may 
be  removed,  and  the  trust  may  be  ex- 
ecuted by  another.  Fant  v.  Elsbury, 
68  Tex.  1,  7,  2  S.  W.  866;  Windham  t>. 
Patty,  62  Tex.  490,  494;  Foreman  v. 
Burnette,  83  Tex.  396,  18  S.  W.  756. 

The  removal  in  such  case  may  be 
without  notice.  The  failure  to  give 
bond  vacates  the  appointment.  Fore- 
man 7».  Burnette,  83  Tex.  396,  18  S. 
W.  756. 
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Unsuitableness    or     Mismanagement. 

—If  the  assignee  is  an  unsuitable 
person,  or  in  any  way  mismanages  the 
trust  estate,  he  is  subject  to  removal. 
Allen  v.  Willis,   60  Tex.   155,   157. 

Evidence  held  sufficient  to  show 
-uch  mismanagement  of  the  trust 
property  as  justified  the  removal  of 
:tn  assignee.  Wynne  v.  Simmons 
Hardware  Co.,  67  Tex.  40,  1  S.  W. 
">63. 

c.  Who  May  Maintain  a  Suit  for  Re- 

moval. 
Under  §  14  of  the  act  of  1879  one 
r  more  of  the  accepting  creditors 
may  maintain  a  suit  in  the  district 
court  for  the  removal  of  an  assignee 
appointed  and  qualified  under  a  statu- 
tory assignment,  without  regard  to 
the  amount  of  the  claim  held  by  such 
creditor  or  creditors.  Becker  v. 
Shayne,  77  Tex.  260,  262,  13  S.  W. 
1027. 

d.  Effect   of   Removal    and    Appoint- 
ment of  Successor. 

Upon  the  removal  of  an  assignee 
and  the  appointment  and  qualification 
of  his  successor,  all  the  rights  of 
property  and  of  action  are  transferred 
to  the  latter.  Perry  v.  Stephens,  77 
Tex.  246,  248,  13  S.  W.  984. 

e.  Successor's  Bond. 

Who  May  Approve  Bond.— A  dis- 
trict judge  who  removes  an  assignee 
for  the  benefit  of  creditors  may  ap- 
prove the  bond  of  the  successor  who 
is  appointed  by  him.  Perry  v. 
Stephens.   77   Tex.   246,   13    S.   W.   984. 

IV.    Preferences    and   Effect    of 
Fraud.  ! 

A.  PREFERENCES. 

1.   In  General. 

a.    At  Common  Law. 

At  common  law  a  debtor  has  the 
absolute  right  to  prefer  his  creditors 
and  to  appropriate  all  his  property  to 
pay  one  or  more  of  them  to  the  ex- ' 
elusion  of  all  others,  provided,  that  in 
no  case   more   property  be   applied   to 


the  payment  of  a  debt  than  is  rea- 
sonably sufficient  to  satisfy  it.  Patty- 
Joiner,  etc.,  Co.  v.  Cummins,  93  Tex. 
598,   603,   57    S.    W.   566. 

A  preference  given  by  a  debtor  in 
failing  circumstances  to  one  or  more 
of  his  creditors  is  not  of  itself  unlaw- 
ful, and  will  not  vitiate  his  assign- 
ment in  their  favor.  McQuinnay  v. 
Hitchcock,  8  Tex.  33;  Bailey  v.  Mills, 
27  Tex.  434;  Van  Hook  v.  Walton,  28 
Tex.  59,  60;  Schneider  v.  Bullard,  1 
App.  Civ.  Cases,  §§  1185,  1186;  Swear- 
ingen  v.  Hendley    &  Co.,  1  Posey  639. 

The  only  qualifications  of  this  rule 
are  that  the  assignment  must  be  bona 
fide  and  upon  good  consideration,  and 
that  it  be  not  prohibited  by  any 
bankrupt  law  or  other  statute.  Van 
Hook  v.  Walton,  28  Tex.  59.  60; 
Swearingen  v.  Hendley,  1  Posey  639. 

b.    Under  the  Statutes. 

A  general  statutory  assignment 
must  be  made  for  the  benefit  of  all 
the  creditors.  Martin-Brown  Co.  v. 
Siebe,  6  Tex.  Civ.  App.  232,  237,  26  S. 
W.  327,  affirmed  in  93  Tex.  734,  no  op. 

Assignor  Can  Not  Retain  Money 
for  Purpose  of  Making  Preferences. — 
A  debtor  has  not  the  right  to  make 
such  an  assignment  and  retain  money 
in  his  hands  for  the  purpose  of  pre- 
ferring certain  of  his  creditors  above 
the  others.  With  the  making  of  an 
assignment  his  right  to  prefer  comes 
to  an  end,  and  the  money  in  his  hands 
passes  with  his  other  assets  to  his 
assignee  for  the  benefit  of  all  his 
creditors.  Weis  Bros.  v.  Dittman,  4 
Tex.   Civ.  App.  35,  39,  23  S.  W.  229. 

Attempted  Preferences  Vodd — Stat- 
ute Determinative  of  Whether  Instru- 
ment Is  an  Assignment. — An  assign- 
ment made  by  an  insolvent  debtor  for 
the  benefit  of  all  his  creditors,  of  all 
his  property,  comes  within  the  statute 
concerning  assignments  for  benefit  of 
creditors;  and  any  provisions  for 
preference  among  the  creditors  will 
be  treated  as  void.  The  facts  indi- 
cated   by    the    statute    make    the    con- 
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veyance  an  assignment  if  shown,  re- 
gardless of  any  purpose  of  the  maker 
as  to  whether  his  conveyance  should 
be  an  assignment  under  the  statute  or 
not.  Foreman  v.  Burnette,  83  Tex. 
396,  18  S.  W.  756;  Fant  v.  Elsbury,  68 
Tex.  1,  2  S.  W.  866;  Boyd  v.  Haynie, 
83  Tex.  7,  18  S.  W.  156. 

Attempted  preferences  in  a  statu- 
tory general  assignment  will  be  dis- 
regarded, and  the  funds  distributed 
pro  rate  among  all  the  creditors.  Pad- 
gitt  v.  Wood  (Civ.  App.),  24  S.  W. 
1108. 

Preferences  in  Contemplation,  or  at 
Time,  of  Assignment.— If  a  debtor  as- 
sign  to  a  creditor  a  part  of  his  assets, 
in  a  manner  and  for  a  purpose  per- 
mitted and  protected  by  law  in  other 
respects,  it  is  wholly  immaterial  that 
he  thereafter  made  an  assignment  for 
the  benefit  of  his  creditors,  or  that 
such  preference  was  even  in  date  to 
the  general  assignment.  Ramsey  v. 
Hurley,  72  Tex.  194,  12  S.  W.  56. 

But  if  the  assignor  has  fraudulently 
attempted  to  prefer  creditors  by  sale 
of  property  or  deeds  of  trust  in  con- 
templation of  the  assignment,  or  at 
the  time  it  was  made,  such  sales  and 
preferences  will  be  void  if  the  bene- 
ficiaries knew  of  the  fraudulent  intent 
or  had  reason  to  believe  it.  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  147,  8  S. 
W.  510.  See  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES. 

In  order  to  avoid  a  transfer  or 
preference  on  the  ground  that  it  was 
made  or  given  in  contravention  of  the 
provisions  of  §  9  of  the  assignment 
law  (Sayles'  Civ.  Stats.,  art.  65i),  the 
transfer  must  have  been  executed  or 
the  preference  given  with  the  intent 
then  formed  to  make  the  assignment. 
It  will  not  be  sufficient  that  the  as- 
signor at  the  time  had  the  assign- 
ment under  consideration.  Simmons 
Hardware  Co.  v.  Kaufman,  77  Tex. 
131,  8  S.  W.  283. 

Secret   Promise   to   Pay   Balance   of 


Claim  That  Assignment  Leaves  Un- 
satisfied.— A  secret  promise  by  an  as- 
signing debtor  to  a  creditor  to  pay 
him  what  shall  remain  unpaid  of  his 
claim  upon  the  administration  of  the 
assets  assigned  is  void,  as  is  also  a 
promissory  note  made  to  the  creditor 
by  the  debtor  for  such  balance,  al- 
though such  note  be  made  after  the 
close  of  the  assignment  proceedings. 
Dansby  v.  Frieberg,  etc.,  Co.,  76  Tex. 
463,  13  S.   W.  331. 

Attempted  Preferences  Will  Not  In* 
validate  Assignment. — A  conveyance 
by  an  insolvent  debtor  of  all  his  prop- 
erty in  trust  for  the  benefit  of  all  his- 
creditors,  though  certain  creditors  are 
preferred,  is  not  fraudulent  as  to 
others.  Bell  p.  Beazley,  18  Tex.  Civ. 
App.   639,   45   S.   W.   401. 

Though  a  clause  in  a  deed  of  gen- 
eral assignment  which  attempts  to 
give  a  preference  in  favor  of  particu- 
lar creditors  in  the  distribution  of  the 
property  conveyed,  is  violative  of  the 
eighteenth  section  of  the  act  regulat- 
ing assignments  (act  of  1879  as 
amended  by  the  act  of  1883)  and  is 
void,  it  does  not  invalidate  the 
assignment.  A  .  general  assignment 
for  the  benefit  of  all  creditors- 
being  once  made,  the  law,  and  not  the 
wishes  of  the  assignor,  must  govern 
in  the  distribution  of  the  assets.  Fant 
p.  Elsbury,  68  Tex.  1,  2  S.  W.  866.  But 
see  Cullers  p.  Kennedy,  1  App.  Civ. 
Cases,   §  198. 

An  assignment  by  an  insolvent 
debtor  transferred  all  his  property 
not  exempt  from  execution  to  a  trus- 
tee for  the  purpose  of  converting  it 
into  money  and  of  distributing  the 
proceeds  among  his  creditors.  It  was 
accompanied  by  a  list  of  his  debts, 
and  was  duly  acknowledged.  How- 
ever, it  provided  for  preference  of  cer- 
tain creditors,  and  that  others  in  or- 
der to  participate  in  the  benefits- 
should  execute  releases.  Creditors  at- 
tached the  property  in  the  hands  of 
the  assignee,   who   sued   for    and     ob- 
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tained  judgment  for  its  value.  It  was 
held  that  the  provision  in  the  deed  of 
assignment  exacting  releases  was  in 
effect  an  attempt  to  give  preierence 
to  those  not  so  required,  and  by  the 
statute  such  indirect  preference,  as 
well  as  the  express  preference  in  the 
assignment,  was  annulled.  Sayles' 
Civ.  Stats.,  art.  65a;  that  such  at- 
tempted preference,  however,  did  not 
annul  the  assignment,  and  it  was 
properly  sustained.  Boyd  v.  Haynie, 
83  Tex.   7,   18   S.  W.   156. 

Debts  fraudulently  secured  and 
preferred  in  contemplation  of  in- 
solvency, will  not  vitiate  a  general  as- 
signment. Moody  &  Co.  v.  Carroll, 
71  Tex.  143,  147,  8   S.  W.  510. 

Preference  Induced  by  Threats  of 
Attachment  Will  Not  Invalidate  As- 
signment.— An  assignment  making  a 
preference  in  favor  of  the  assignee  is 
not  rendered  invalid  by  the  fact  that 
its  execution  was  induced  by  threats 
of  the  assignee  to  attach  the  property 
of  the  assignor  to  enforce  payment 
of  his  debt.  Johnson  r.  Robinson  & 
Co.,  68  Tex.  399,  4  S.  W.  625. 

An  assignment  which  attempts  to 
confer  on  the  assignee  power  to  de- 
clare future  preferences,  as  to  non- 
preferred  creditors,  in  his  discretion, 
is  void.  Moody  v.  Paschal,  60  Tex. 
483;  Noyes  v.  Sanger  Bros.,  8  Tex. 
Civ.  App.  388,  27   S.  W.   1022. 

Prohibition  of  Preferences  Appli- 
cable Only  to  Statutory  Assignments. 
— The  prohibition  of  preferences,  in 
the  act  of  March  24,  1879,  is  operative, 
only  when  an  assignment  is  made,  and 
if  no  assignment  for  the  benefit  of 
creditors  has  been  made,  there  can 
have  been  no  violation  of,  or  fraud 
upon,  the  assignment  law.  Lewy  &  Co. 
v.  Fischl,  65  Tex.  311. 

The  eighteenth  section  of  the  act 
of  March  24,  1879,  which  forbade  any 
attempted  preference  of  a  creditor  or 
creditors,  had  reference  only  to  as- 
signments made  under  the  act  and 
preferences  given  through  instru- 
ments other  than  such  instruments  as 


the  act  contemplated  were  valid,  un- 
less in  contravention  of  the  act  con- 
cerning fraudulent  conveyances.  Scott" 
v.  McDaniel,  67  Tex.  315,  317,  3  S.  W. 
291;  La  Belle  Wagon  Works  v.  Tid- 
ball,  etc.,  Co.,  59  Tex.  291,  292;  Wat- 
terman,  etc.,  Co.  v.  Silberberg,  67  Tex. 
100,  103,  2  S.  W.  578;  Stiles  v.  Hill, 
etc.,  Co.,  62  Tex.  429,  430;  Hamilton, 
etc.,  Co.  v.  East  Texas  Fire  Ins.  Co., 
1  App.  Civ.  Cases,  §  448.  See,  also,. 
Loeb  v.  Blum,  2  Posey  445.  See  the 
title  FRAUDULENT  AND  VOLUN- 
TARY  CONVEYANCES. 

Assignments  made  by  solvent  per- 
sons are  not  within  the  control  of  the 
statute  regulating  assignments,  for  it 
applies  only  to  assignments  made  by 
"an  insolvent  debtor,  or  in  contempla- 
tion of  insolvency."  Therefore  in  a 
suit  by  creditors  to  set  aside  a  deed 
of  trust  preferring  other  creditors, 
and  to  have  it  declared  an  assignment 
to  be  administered  under  the  general 
assignment  law,  it  devolves  upon  the 
plaintiffs  to  prove  that  the  makers 
were  insolvent  or  contemplating  in- 
solvency at  the  time  it  was  executed. 
Hudson  v.  Eisenmayer  Sr.  Milling^ 
etc.,  Co.,  79  Tex.  401,  15  S.  W.  385. 

It  must  be  presumed  that  the  legis- 
lature understood  the  difference  be- 
tween assignments  for  the  benefit  of 
creditors  and  mortgages  to  secure 
debts,  and  it  can  not  be  held  that  the 
legislature  intended  the  declaration 
that  "any  attempted  preference  of  one 
creditor  or  creditors  of  such  assignor 
shall  be  deemed  fraudulent  and  with- 
out effect"  should  operate  a  denial,, 
even  to  an  insolvent,  of  the  right  to 
make  a  mortgage  whereby  some  cred- 
itors are  preferred.  Hudson  v.  Eisen- 
mayer Sr.  Milling,  etc.,  Co.,  79  Tex. 
401,  15  S.  W.  385.  See  the  titles 
CHATTEL  MORTGAGES;  MORT- 
GAGES AND  DEEDS  OF    TRUST. 

The  act  of  January  19,  1841,  known 
as  the  bankrupt  law,  considered,  and 
the  conclusion  deduced,  that  an  as- 
signment made  by  a  debtor  in  failing 
circumstances,     preferring     certain     of 
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his  creditors  to  the  rest,  was  not  in 
contravention  of  that  enactment.  Van 
Hook  v.  Walton,  28  Tex.  59,  60.  Sec 
Wright  v.  Linn,  16  Tex.  34,  35. 

A  preferred  creditor  can  not  com- 
plain of  an  assignment  because  of  the 
preference.  Carter-Battle  Grocer  Co. 
v.  Jackson,  18  Tex.  Civ.  App.  353,  45 
S.  W.  615,  affirmed  in  93  Tex.  726, 
no  op. 
2.    In  Partnership  Assignments. 

A  partnership  assignment  which  re- 
serves an  individual  advantage  to  a 
member  of  the  firm  making  the  assign- 
ment is  invalid  as  to  creditors;  but 
such  an  assignment  which  makes  pre- 
ferred creditors  of  a  firm,  one  of  whose 
members  is  also  a  member  of  the  as- 
signing firm,  is  not  rendered  invalid 
for  that  cause.  Welsh  v.  Britton,  55 
Tex.   118. 

In  the  absence  of  a  showing  that  the 
members  of  a  firm  owed  individual 
debts,  an  assignment  by  the  firm  for 
the  benefit  of  all  firm  creditors  is  not 
invalid  as  preferring  firm  debts  over 
the  individual  debts  of  its  members. 
Carter-Battle  Grocer  Co.  v.  Jackson, 
18  Tex.  Civ.  App.  353,  45  S.  W.  615, 
affirmed  in  93  Tex.  726,  no  op. 

Under  the  law  of  New  York  a  lim- 
ited partnership  can  not  make  an  as- 
signment with  preferences,  and  the 
effect  of  such  an  assignment  there  be- 
ing that  of  a  general  assignment,  it  will 
not  be  invalidated  here  because  of  the 
ineffectual  preferences.  Carter-Battle 
Grocer  Co.  v.  Jackson,  18  Tex.  Civ. 
App.  353,  45  S.  W.  615,  affirmed  in  93 
Tex.  726,  no  op. 

B.    FRAUD. 

1.    When    Fraud    Will    Invalidate  an 

Assignment, 
a.    A  Common-Law  Assignment. 

"The  great  and  indispensable  req- 
uisite in  all  voluntary  assignments  by 
debtors,  is  good  faith;  the  great  and 
fatal  objection,  fraud,  or  the  intent  to 
defraud  creditors.  It  is  not  enough 
that  an  assignment  be  for  a  valuable 
consideration;    it    must    be    bona    fide 


also."        Wright     v.     Linn,     16     Tex. 
35,  42. 

To  avoid  a  common-law  assignment 
for  fraud  it  is  necessary  that  the 
vendee  or  assignee  participate  in  the 
fraud,  and  if  the  assignee,  who  is  also 
a  creditor,  takes  possession  of  the 
goods  in  good  faith,  it  is  not  void. 
Burnham,  etc.,  Co.  v.  Logan,  88  Tex. 
1,  29  S.  W.  1067,  reversing  30  S. 
W.  97. 

b.    A  General  Statutory  Assignment 
(1)    Effect  of  Fraud  of  Assignor  and 
Assignee. 

Under  article  65f,  Sayles',  Rev.  Stat., 
no  fraudulent  act,  intent  or  purpose 
of  the  assignor  or  assignee  will  defeat 
a  general  assignment  under  the  statute 
or  deprive  the  creditors  consenting 
thereto  of  the  benefit  thereof.  Bean 
v.  Warden  (Civ.  App.),  31  S.  W.  381, 
383,  affirmed  in  93  Tex.  655,  no  op.; 
Keller  v.  Smalley,  63  Tex.  512,  516; 
Foreman  v.  Burnette,  83  Tex.  396,  403, 
18  S.  W.  756;  Burnham,  etc.,  Co.  v. 
Logan,  88  Tex.  1,  29  S.  W.  1067,  re- 
versing 30  S.  W.  97;  Langham  v. 
Lanier,  7  Tex.  Civ.  App.  4,  7,  26  S. 
W.  255,  affirmed  in  93  Tex.  645,  no  op. 

Where  a  transaction  in  fact  consti- 
tutes an  assignment  under  the  statute, 
fraud  on  the  part  of  the  assignor  or 
assignee  will  not  vitiate  it  or  affect 
its  character.  City  Nat.  Bank  v.  Mer- 
chants Nat.  Bank,  7  Tex.  Civ.  App. 
584,  27  S.  W.  848,  affirmed  in  87 
Tex.  295. 

The  assignment  law  does  not  recog- 
nize or  regard  the  intent  of  a  debtor 
who  makes  an  assignment.  Piggott  v. 
Schram  &  Co.,  64  Tex.  447. 

An  assignment  is  to  be  regarded  in 
law  as  conclusively  not  intended  to  de- 
fraud creditors  in  the  sense  of  the  at- 
tachment law,  as  applied  between 
creditors  of  a  common  debtor,  where 
the  debtor  transfers  his  property  for 
their  benefit.  Piggott  v.  Schram  & 
Co.,  64  Tex.  447.  See  the  title  AT- 
TACHMENT. 

When  an  assignment  for  the  benefit 
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of  creditors  is  made  under  the  statute, 
the  rights  of  the  creditors  attach  to 
it.  and  no  act  of  the  assignor  or  of 
the  assignee,  or  of  both,  at  the  time 
the  assignment  is  made  or  preceding 
it,  but  in  contemplation  of  it,  done 
with  intent  to  defeat,  delay  or  defraud 
creditors,  will  authorize  a  creditor  to 
treat  the  assignment  as  void,  or  justify 
his-  attachment  of  the  assigned  prop- 
erty to  the  prejudice  of  other  credit- 
ors. Blum  v.  Welborne,  58  Tex.  157; 
Windham  v.  Patty,  62  Tex.  490,  493; 
Moody  &  Co.  v.  Carroll,  71  Tex.  143, 
146,  8  S.  W.  510;  Schneider  v.  De 
Smith,  2  Posey  317,  318. 

Property  fraudulently  conveyed  in 
contemplation  of  insolvency  will  not 
vitiate  a  general  assignment.  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  147,  8 
S.  W.   510. 

(2)  Assignment  by  a  Partnership 
Created  for  the  Purpose  of  De- 
frauding Creditors. 

A  member  of  an  insolvent  mercan- 
tile firm  transferred  his  interest 
therein  to  his  brother  and  without  the 
knowledge  of  his  partner,  who  after- 
ward learned  both  of  the  transfer  and 
of  the  insolvent  condition  of  the  firm. 
The  purchaser  knew  that  the  convey- 
ance was  in  fraud  of  creditors.  Six 
days  after  learning  of  such  transfer 
and  insolvency  (which  were  then 
known  only  to  the  parties),  the  part- 
ner who  had  not  sold  out  united  with 
the  purcha^r  from  his  former  partner 
in  a  deed  oi  assignment,  in  which  he 
designated  such  purchaser  as  his  part- 
ner, and  which  purported  to  convey 
all  their  property,  with  a  provision 
that  accepting  creditors  should  release 
thJr  claims.  In  a  suit  between  the  as- 
signee and  an  attaching  creditor  of 
the  original  partnership,  it  was  held 
that  the  facts  disclosed  a  clear  case 
of  conspiracy  to  defraud  the  creditors 
of  the  original  partnership:  that  as  to 
creditors  of  the  original  firm  the  goods 
assigned  were  in  the  same  position 
as    to    ownership    that    existed    before 


the  fraudulent  conveyance  to  the 
brother  was  made;  that  the  assignment 
made  by  a  firm  thus  fraudulently 
created,  did  not  convey  the  property 
of  the  original  firm,  or  the  individual 
property  of  its  members;  that  it 
passed  no  more  than  such  interest  as 
the  remaining  partner  of  the  original 
firm  might  have  after  payment  of 
partnership  debts,  which  could  be 
nothing,  since  the  firm  was  insolvent; 
that  objecting  creditors  could  enforce 
their  demands  against  the  partnership 
property,  disregarding  the  attempted 
assignment;  that  the  goods  were  sub- 
ject to  attachment.  Cleveland  v.  Bat- 
tle, 68  Tex.   Ill,  3  S.   W.  681. 

2.    What  Constitutes  Fraud. 

Assignments  Not  within  Purview  of 
Statute  Relating  to  Fraudulent  Convey- 
ances.— An  assignment  for  the  benefit  of 
creditors  is  based  upon  a  valuable  con- 
sideration, the  debts  due  the  creditors, 
and  does  not  come  within  the  purview 
of  the  statute  relating  to  frauds  and 
fraudulent  conveyances.  Marsalis  v. 
Oglesby,  1  App.  Civ.  Cases,  §  256. 

To  invalidate  such  an  assignment, 
there  must  be  a  fraudulent  intent;  that 
is,  an  intent  which  the  law  will  not 
permit  to  be  carried  into  effect;  an  in- 
tent to  secure  some  benefit  to  the 
maker  himself,  or  to  withhold  from  the 
creditors  some  right  beyond  what  the 
law  permits.  Bailey  v.  Mills,  27  Tex. 
434;  Marsalis  v.  Oglesby,  1  App.  Civ. 
Cases,  §  256. 

An  assignment  is  not  invalid  simply 
because  it  operates  to  hinder  and  de- 
lay creditors,  which  is  a  usual  and  ai- 
most  invariable  consequence  of  an 
assignment.  '  Bailey  v.  Mills,  27 
Tex.  434. 

To  hinder  and  delay  creditors  is 
the  usual  and  necessary  effect  of  every 
general  assignment,  and  being  so,  it 
must  be  presumed  to  have  been  con- 
templated as  a  consequence  of  the  act, 
however  honest  the  intention  of  the 
debtor  may  have  been.  If  such  inten- 
tion, however,  be  not  only  present  in 
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the  mind,  but  is  the  object,  and  con- 
stitutes a  part  of  the  cause  for  the 
execution  of  the  deed,  it  will  render 
it  void.  Baldwin  v.  Peet,  etc.,  Co.,  22 
Tex.  708;  Marsalis  v.  Oglesby,  1  App. 
Civ.  Cases,  §  256;  York  v.  Le  Gierse 
&  Co.,  1  App.  Civ.  Cases,  §,1327. 

On  the  other  hand,  if  the  purpose,  in 
executing  a  deed,  be  to  pay  honest 
debts,  either  by  general  distribution, 
or  by  exercising  a  preference  among 
creditors,  although  it  has,  and  must 
be  foreseen  to  have  necessarily  a 
tendency  to  defeat  or  hinder  the  oth^r 
creditors,  it  will  be  valid.  Baldwin  v. 
Peet,  etc.,  Co.,  22  Tex.  708,  709;  York 
v.  Le  Gierse  &  Co.,  1  App.  Civ.  Cases, 
§  1327. 

A  general  assignment,  for  equal  dis- 
tribution among  all  creditors,  almost 
Tiecessarily  delays  some  of  them.  But 
Tiow  far  that  may  be  necessary,  in 
order  to  accomplish  the  honest  object 
of  an  equal  distribution,  must  depend 
upon  the  character  and  situation  of 
the  property.  Any  special  provision, 
likely  to  produce  delay,  or  to  compli- 
cate the  transaction,  or  subject  the 
property  to  loss,  raises  a  strong  pre- 
sumption of  fraudulent  intent,  which 
should  annul  the  deed,  unless  explained. 
Carlton,  etc.,  Co.  v.  Baldwin,  22  Tex. 
724,  725.  See,  also,  McCormack  v. 
Bigna.ll  &  Co.,  1  App.  Civ.  Cases, 
§  760. 

The  trial  court  charged  the  jury 
that  if  they  believed  from  the  evidence 
that  the  assignor  intended  to  defraud 
or  delay  his  creditors  by  the  transfe.* 
of  his  property,  and  that  the  assfgnee 
was  cognizant  of  such  intention  at 
the  time,  the  assignment  would  be 
fraudulent.  It  was  held  that  the  word 
delay  was  evidently  employed  in  the 
charge  of  the  court,  and ,  was  doubt- 
less understood  by  the  jury,  in  the 
sense  in  which  it  is  used  in  the  statute; 
not  merely  in  reference  to  a  question 
of  time,  but  to  the  interposition  of 
obstacles  in  the  way  of  creditors,  with 
the    fraudulent    intent    to    hinder    and 


delay;  and  in  that  sense  it  was  prop- 
erly held  to  invalidate  the  assignment. 
Linn  v.  Wright,  18  Tex.  317. 

A  conveyance  of  his  property  by  an 
insolvent  debtor  to  a  trustee,  to  be 
converted  into  money,  out  of  whicn 
his  debts  to  three  preferred  creditors 
were  to  be  paid,  after  which  the 
trustee  "shall  next  apply  the  remain- 
ing portion  of  such  moneys  to  such  of 
our  debts  as  may  be  established 
against  us,  or  shall  hold  the  same  sub- 
ject to  our  order  or  the  claim  of  any 
creditor  not  hereby  preferred,  paying 
each  creditor  not,  hereby  preferred  a 
pro  rata  amount  of  the  money  that 
may  remain,"  was  void,  as  against 
creditors,  whether  regarded  as  an  as- 
signment or  a  deed  of  trust,  having 
the  effect  to  unreasonably  hinder  and 
delay  them  in  their  right  to  subject  the 
property  to  their  claims.  Sanger 
Bros.  v.  Burke  Bros.,  18  Tex.  Civ. 
App.  106,  43  S.  W.  1070,  affirmed  in 
93  Tex.  695,  no  op.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

The  debtor  can  make  no  assignment 
of  any  part  of  his  property  in  trust  for 
himself.  If  there  be  a  secret  trust  of 
this  character,  or  an  understanding 
that  the  assignment  is,  in  any  degree, 
for  his  benefit,  it  is  a  fraud  upon 
creditors  and  is  consequently  void. 
Wright  v.  Linn,  16  Tex.  34,  35. 

Reservation  of  Interest  in  Assignor. 
— In  case  of  a  general  assignment  by  a 
failing  debtor,  it  has  generally  been 
held,  that  a  reservation  of  any  in- 
terest whatever,  in  the  thing  conveyed, 
will  avoid  the  instrument.  Baldwin  v. 
Peet,  etc.,  Co.,  22  Tex.  708,  709.  But 
see  Swearingen  v.  Hendley  &  Co.,  1 
Posey   639. 

This  is  to  be  distinguished  from  a 
case  where  the  reservation  extends 
only  to  property  exempt  from  forced 
sale.  Baldwin  v.  Peet,  etc.,  Co.,  22 
Tex.  708,  709.  See  post,  "To  What 
Exemptions  Assignor  Is  Entitled," 
V,  E,  10. 
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And  also  from  an  assignment  ex- 
cepting from  the  operation  of  the  con- 
veyance, a  certain  portion  of  property 
which,  not  being  conveyed,  is  still  sub- 
ject to  be  seized  by  creditors,  and 
which  makes  it  really  a  partial  assign- 
ment, though  it  be  in  form,  general. 
3aldwin  v.  Peet,  etc.,  Co.,  22  Tex. 
708,   709. 

A  reservation  of  property  not  con- 
veyed does  not  necessarily  vitiate  the 
assignment.  It  is  but  a  badge  of 
fraud,  subject  to  be  explained  or  ac- 
counted for,  and  is  important  or  un- 
important evidence,  tending  to  estab- 
lish fraud  or  not,  according  to  the 
circumstances  of  the  case.  Baldwin 
v.  Peet,  etc.,  Co.,  22  Tex.  708,  710. 

Secret  Reservation  for  Payment  of 
Alleged  Debt  to  Wife.— The  secret 
reservation  of  over  $1,100  for  the  pay- 
ment of  a  debt  ^alleged  to  be  due  by 
the  assignor  to  his  wife,  only  a  small 
part  of  which  was  the  proceeds  of  the 
.*ale  of  articles  exempt  by  law  (where 
ihe  manner  in  which  it  was  spent 
tended  to  show  that  it  was  not  re- 
served in  order  to  be  appropriated  in 
payment  of  the  debt  due  the  wife,  if 
her  claim  could  be  recognized  as  a 
valid  debt),  is  a  badge  of  fraud.  Carl- 
ton, etc.,  Co.  v.  Baldwin,  22  Tex. 
724,  725. 

Control  of  Funds  Retained  by  As- 
signor.— If  the  assignor  has  (under 
provisions  not  in  themselves  neces- 
sarily fraudulent),  covertly  devised,  so 
us  indirectly  to  retain  control  of  the 
funds,  for  the  purpose  of  forcing  the 
creditors  into  a  consent  to  the  assign- 
ment, the  deed  is  fraudulent  and  void. 
Carlton,  etc.,  Co.  v.  Baldwin,  22  Tex. 
7  24,  725. 

Powers  Conferred  Upon  Assignee. 
— In  a  suit  by  an  assignee  under  a  deed, 
for  the  benefit  of  creditors,  against  an 
rittaching  creditor,  the  petition  set 
forth  the  deed  of  assignment,  in  which 
the  following  clause  was  found:  "And 
my  said  trustee  is  hereby  directed, 
when  he  shall  have  realized  cash  from 


said  assets,  in  such  sums  as  he  may 
deem  proper,  that  he  pay  out  the  same 
pro  rata  to  the  said  creditors  by  in- 
stallments or  dividends,  or  he  may  re- 
tain the  same  until  all  the  assets  are 
converted,  then  pay  out  the  whole, 
and  close  up  the  entire  matter  at  once." 
On  general  demurrer  to  the  petition, 
it  was  insisted  that  by  reason  of  that 
clause  the  deed  was  void  for  fraud.  It 
was  held  that  the  clause  was  not  of 
itself  necessarily  so  inconsistent  with 
fair  dealing  and  the  just  rights  of 
creditors,  as  to  have  required  the  court 
to  declare  the  deed  null  and  void,  and, 
therefore,  that  there  was  no  error  in 
overruling  the  demurrer  and  permit- 
ting the  deed  to  be  read  in  evidence. 
Eicks  v.  Copeland,  53  Tex.  581. 

When  an  assignee  of  an  insolvent 
debtor  has  power  under  the  assign- 
ment to  prefer  creditors,  or  to  change 
preferences  made  in  the  instrument, 
or  to  compromise  the  debts  of  the  in- 
solvent, or  when  the  instrument  does 
not  declare  the  uses  for  which  the 
property  was  assigned,  the  assignment 
is  fraudulent,  and  therefore  void. 
Xoyes  v.  Sanger  Bros.,  8  Tex.  Civ. 
App.  388,  27  S.  W.  1022.  See  ante,  "In 
General,"  II,  A;  "Under  the  Statutes," 
IV,   A,   1,   b. 

Method  of  Sale.— The  obvious  effect 
of  a  clause  in  an  assignment  for  the 
benefit  of  creditors,  which  authorizes 
sales  upon  credit,  is  to  delay  creditors, 
and  hence  such  a  clause  is  regarded 
as  a  badge  of  fraud.  Kellogg  &  Co.  v. 
Muller,  68  Tex.  182,  4  S.  W.  361;  Carl- 
ton, etc.,  Co.  v.  Baldwin,  22  Tex.  724, 
725;  Eicks  v.  Copeland,  53  Tex.  581,590. 

Especially,  when  coupled  with  the 
further  discretion,  to  dispose  of  the 
goods  at  private  sale.  Carlton,  etc., 
Co.  v.  Baldwin,  22  Tex.  724,  725. 

But  authority  to  sell  on%a  credit  will 
not  render  the  assignment  void. 
Moody  &  Co.  v.  Carroll,  71  Tex.  143, 
146,  8  S.  W.  510. 

A  clause  in  an  assignment  which  au- 
thorizes a  sale  of  goods,  furniture  and 
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book  accounts,  "converting  the  same  into 
cash  or  its  equivalent,"  can  not  be  con- 
strued as  having  the  effect  to  delay 
creditors,  and  it  is  not,  therefore,  evi- 
dence of  fraud.  Kellogg  &  Co.  v. 
Muller,  68  Tex.  182,  4  S.  W.  361. 

But,  even  if  a  badge  of  fraud,  it  is 
not  sufficient  to  authorize  the  court 
to  hold  the  deed  Void  upon  its  face. 
Kellogg  &  Co.  v.  Muller,  68  Tex.  182, 
184,  4  S.  W.  361. 

The  limitation  of  the  responsibility 
of  the  trustee,  so  as  to  excuse  him 
from  being  answerable  for  the  "neg- 
ligence and  misdoings"  of  others,  is  a 
badge  of  fraud;  and  this  becomes  still 
more  forcible,  when  taken  in  connec- 
tion with  the  selection,  by  the  as- 
signor, of  the  attorneys  to  be  em- 
ployed by  the  assignee.  Carlton,  etc., 
Co.  v.  Baldwin,  22  Tex.  724,  725.  See, 
also,  Fechheimer,  etc.,  Co.  v.  Ball  & 
Bro.,  1  App.  Civ.  Cases,  §§  766,  769. 

Relatives  and  Business  Associates  of 
Assignor  Included  among  Beneficia- 
ries.— It  is  no  indication  of  fraud  in  a 
deed  of  assignment  that  it  includes 
among  the  beneficiaries  named  in  it, 
relatives  and  persons  who  have  been 
closely  associated  in  business  with  the 
assignor.  Swearingen  v.  Hendley  & 
Co.,  1   Posey  639,  647. 

Creditor  Whose  Claim  Is  Barred  by 
Limitations  Included  among  Bene- 
ficiaries.— A  deed  of  assignment  is  not 
invalid  on  the  ground  of  fraud,  be- 
cause it  includes  among  the  creditors 
for  whose  benefit  it  is  made  one, 
whose  claim  is  barred  by  limitations. 
Swearingen  v.  Hendley  &  Co.,  1  Posey 
639,   647. 

An  assignment  provided  for  the  pay- 
ment of  all  of  the  assignor's  indebted- 
ness to  the  trustee,  whether  "due  or  to 
grow  due,"  and  the  amount  of  such  in- 
debtedness was  not  stated.  It  was 
held  that  the  expression  quoted  was 
to  be  construed  as  providing  only  for 
existing  liabilities,  whether  matured 
or  to  mature,  and  as  not  covering  fu- 
ture transactions  between   the   parties, 


and  that,  in  view  of  this  construction 
and  of  the  context  of  the  assignment, 
this  provision  did  not  vitiate  the  con- 
veyance. Van  Hook  v.  Walton,  23 
Tex.   59,  60. 

Most  of  Claims  Assigned  Worthless. 
— If  the  claims  assigned  in  a  deed  ot 
assignment  are,  with  a  trifling  excep- 
tion, all  that  the  assignor  has,  the  fact 
that  most  of  them  are  worthless  will 
not  invalidate  the  assignment.  Swear- 
ingen v.  Hendley  &  Co.,  1  Posey 
639,  646. 

Assignee  Insolvent  and  Unskilled  in 
Regard  to  Goods  Assigned. — That  an 
assignee  in  a  deed  of  trust  for  creditor -> 
was  insolvent  and  not  skilled  in  the 
use  and  handling  of  the  goods  assigned, 
will  not  render  the  deed  fraudulent  and 
void,  though  such  facts  may  be  con- 
sidered in  connection  with  other  fact5* 
and  circumstances  in*  determining  thj 
question  of  fraud.  They  should  nor. 
however,  be  made  the  subject  of  special 
mention  in  the  charge.  Lewis  z\ 
Alexander  (Civ.  App.),  31  S.  \V.  414. 
415,  affirmed  in  93  Tex.  733,  no  op. 

Employment  of  Assignor  by  As- 
signee.— The  employment  by  the 
trustee  of  the  assignor  as  a  clerk  in 
the  execution  of  the  trust  is  not  of  it- 
self sufficient  to  prove  fraud  in  the 
assignment.  But  the  law  looks  upon 
this  relation  with  distrust,  and  the  em- 
ployment must  be  actual,  not  merely 
nominal,  and  must  be  held  in  strict 
subordination  to  the  trustee.  Van 
Hook  v.  Walton,  28  Tex.  59,  60. 

Where  a  merchant  in  failing  circum- 
stances makes  an  assignment  of  hi- 
stock  in  trade  and  notes  and  accounts, 
to  a  trustee  for  the  benefit  of  certain 
creditors,  although  it  is  not  forbidden 
by  law  that  the  trustee  should  employ 
the  debtor  to  keep  open  the  store  and 
retail  the  goods,  and  collect  the  note^ 
and  accounts,  yet  the  debtor  will  be 
deemed,  prima  facie  at  least,  to  have 
conducted  himself  in  his  dealing  with 
the  property,  in  accordance  with  the 
understanding     between     himself     and 
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the  trustee.  The  latter  is  bound  to  take 
notice  of  the  manner  in  which  the 
debtor  conducts  himself  in  such  em- 
ployment, and  if  the  latter  be  permit- 
ted to  use  and  control  the  assigned 
effects  in  a  manner  wholly  inconsistent 
with  the  purposes  of  the  trust,  and  as 
his  own,  it  will  be  evidence  that  the 
assignment  was  intended  not  only  to 
secure  the  preferred  creditors,  but  also 
to  secure  to  the  assignor  himself  cer- 
tain benefits  out  of  the  property  as- 
signed, to  the  hindrance  of  the  other 
creditors  in  the  enforcement  of  their 
rights;  and  that  such  a  purpose  will 
render  the  deed  fraudulent  and  void  as 
to  the  deferred  creditors,  does  not  ad- 
mit of  question.  Linn  v.  Wright,  18 
Tex.  317.  See  post,  "In  General," 
XIV,   A. 

3.    Evidence. 

a.    Presumption  and  Burden  of  Proof. 

The  burden  of  proving  that  an  as- 
signment is  fraudulent  rests  upon  the 
party  alleging  the  fraud.  Marsalis  v. 
Oglesby,  1  App.  Civ.  Cases,  §§  256,  266. 

Where  an  assignment  made  to  se- 
cure a  creditor  is  attacked  by  other 
creditors  for  fraud,  it  devolves  upon 
the  assailants  to  prove  the  alleged 
fraud.  The  concurrence  of  a  number 
of  facts  termed  badges  of  fraud  will 
not  require  that  a  verdict  sustaining 
the  assignment  be  set  aside  where  the 
issues  have  been  fairly  submitted  by 
the  court  and  all  the  parties  to  the 
transaction  have  been  fully  examined 
before  the  jury,  and  the  testimony  i3 
not  inconsistent  with  the  legality  of 
the  assignment.  Jackson  v.  Harby,  70 
Tex.  410,  8  S.  W.  71. 

An  acton  was  brought  by  a  cred- 
itor of  a  partnership  to  set  aside  an 
assignment  of  the  partnership  property 
made  by  the  remaining  partner  after 
a  dissolution  of  the  partnership  by 
the  retirement  of  the  other  partner, 
upon  the  ground  that  the  assignor  had 
used  the  firm  assets  to  pay  his  in- 
dividual debts.  By  the  terms  of  the 
dissolution  the  property  of  the  firm 
2  Tex— 10 


became  that  of  the  remaining  partner, 
charged  with  the  debts  due  by  the 
firm.  There  was  no  finding  that  the 
remaining  partner  had  disposed  of 
such  property  to  his  separate  and  in- 
dividual creditors.  It  was  held  that 
the  burden  was  upon  the  plaintiff  to 
show  that  the  assignor  had  used  the 
firm  assets  to  pay  his  individual  debts. 
Mensing  v.  Atchison  (Civ.  App.),  26 
S.  W.  509. 

b.    Admissibility. 

Circumstantial  Evidence. — Great  lat- 
itude is  allowed  by  law  in  the  admis- 
sion of  circumstantial  evidence  on  an 
issue  as  to  the  good  faith  of  an  as- 
signment by  a  debtor  in  failing  cir- 
cumstances, and  any  fact  may  be  sub- 
mitted to  the  jury,  provided  it  can  be 
established  by  competent  means, 
which  affords  any  fair  presumption  or 
inference  as  to  the  real  object  and  in- 
tention of  the  parties.  Wright  v.  Lim\ 
16   Tex.   34.   35. 

Generally,  as  to  the  admissibility  of 
circumstantial  evidence,  see  the  title 
CIRCUMSTANTIAL   EVIDENCE. 

Books  of  Assignor  and  Assignee. — 
On  an  issue  as  to  the  good  faith  of 
an  assignment  of  a  stock  of  goods, 
book  accounts,  etc.,  for  the  benefit  of 
creditors,  the  books  of  the  assignor 
kept  before  the  assignment,  and  those 
of  the  assignee  kept  since,  are  admis- 
sible, where  it  is  proposed  to  prove 
by  the  subsequent  acts  of  the  parties 
what  their  intentions  really  were  at 
the  time  of  the  assignment.  Wright 
v.  Linn,  16  Tex.  34,  44. 

Declarations  of  one  about  to  make 
an  assignment,  made  to  the  witness 
half  an  hour  before  the  execution  of 
the  transfer,  offering  to  execute  it  to 
such  witness  upon  the  same  terms, 
which  were  fraudulent,  that  it  was 
stated  as  being  made  to  the  trustee 
(assignee),  are  admissible  as  res 
gestae  and  to  show  the  fraudulent 
character  of  the  assignment.  Solomon 
v.  Wright,  8  Tex.  Civ.  App.  565,  28  S. 
W.  414.  See  the  title  RES  GESTiE. 
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Declarations  of  Assignor  Held  Im- 
material.— Declarations  of  the  assignor 
that  he  felt  that  his  life  was  unsafe, 
and  that  he  was  making  the  assign- 
ment to  secure  his  creditors  because 
he  was  afraid  to  stay  in  town  and  con- 
tinue business,  are  of  no  special  ma- 
teriality in  a  case  where  the  fraudu- 
lent character  of  the  assignment  is 
clearly  shown.  Solomon  v.  Wright,  8 
Tex.  Civ.  App.  565,  28  S.  W.  414. 

Declarations  and  Letters  of  As- 
signor Subsequent  to  Assignment. — 
If  an  assignment  be  fair  and  legal 
when  made,  the  beneficiary  will  not  be 
affected  by  subsequent  declarations  or 
letters  of  the  assignor  though  such 
declarations  may  be  subject  for  cross- 
examination  of  the  party  making 
them,  if  called  as  a  witness,  to  support 
his  assignment.  Jackson  v.  Harby,  70 
Tex.  410,  8  S.  W.  71. 

A  letter  written  to  one  of  his  cred- 
itors by  the  assignor  of  a  deed  of  as- 
signment, for  the  benefit  of  his 
creditors  generally,  subsequent  to  the 
execution  of  the  deed,  and  after  he 
has  parted  with  the  control  of  the 
property,  is  inadmissible  in  evidence, 
as  against  the  assignee,  to  impeach 
the  validity  of  the  deed,  on  the  ground 
of  fraud,  in  a  contest  between  the  as- 
signee and  such  creditor  for  the  right 
to  the  property  so  assigned.  The 
declarations  of  the  assignor,  under 
such  circumstances,  as  against  the  as- 
signee, are  mere  hearsay  testimony. 
Carleton,  etc.,  Co.  v.  Baldwin,  27  Tex. 
572.  See  the  titles  DECLARATIONS 
AND  ADMISSIONS;  DOCUMEN- 
TARY EVIDENCE. 

Evidence  as  to  the  manner  of  man- 
aging the  assigned  property  while  it 
was  in  the  hands  of  the  assignee,  as 
tending  to  show  a  fraudulent  intention 
on  the  part  of  the  debtor,  held,  ir- 
relevant. Piggott  v.  Schram  &  Co., 
64  Tex.  447. 

Evidence  Admissible  Where  As- 
signor Permitted  to  Retain  Possession 
of   Property.— Evidence   admissible   to 


prove  fraud  in  an  assignment  by  a 
debtor  in  failing  circumstances,  where 
the  trustee  permits  the  debtor,  under 
what  agreement  soever,  to  remain  in 
possession  and  manage  the  property. 
Linn  v.  Wright,  18  Tex.  317. 

c.  Weight  and  Sufficiency. 

Mere  Conjecture  or  Surmise  Insuf- 
ficient.—Fraud  in  an  assignment  can 
not  be  proved  by  mere  conjecture  or 
surmise.  Marsalis  v.  Oglesby,  1  App. 
Civ.   Cases,   §§  256,  260. 

Possession  by  the  assignor  of  the 
property  assigned,  when  the  deed  is 
absolute,  is  prima  facie  evidence  of 
fraud,  which,  if  not  explained  away, 
will  render  the  assignment  void  as  t> 
the  creditors.  Van  Hook  v.  Walton, 
28  Tex.  59,  60. 

But  such  possession  is  merely  a 
badge  of  fraud,  and  not  fraud  per  se, 
and  facts  explanatory  of  it  should  be 
allowed  to  go  to  the  jury.  Van  Hook 
v.  Walton,  28  Tex.  59,  60. 

4.    Province  of  Court  and  Jury. 

The  court  has  the  power  to  declare 
a  deed  of  assignment  fraudulent  and 
void,  but  this  is  a  power  which  ought 
to  be  exercised  with  great  caution, 
and  never,  except  in  a  very  clear  case. 
Bailey  v.  Mills,  27  Tex.  434,  437. 

If  a  fraudulent  intent  be  expressed 
in  the  deed,  the  court  may  declare  it 
void,  but  if  not  so  expressed,  the  deed 
can  only  be  invalidated  by  proof  sat- 
isfying the  jury  that  the  fraudulent  in- 
tent existed  at  the  time  of  the  execu- 
tion of  the  deed.  Bailey  v.  Mills,  27 
Tex.  434. 

If  fraudulent  intent  is  only  to  be  de- 
duced from  facts  and  circumstances, 
which  the  law  considers  as  mere 
badges  of  fraud,  and  not  fraud  per  se, 
these  must  be  submitted  to  the  jury, 
so  that  they  may  draw  their  own  in- 
ference as  to  the  fairness  or  fraudu- 
lent character  of  the  transaction.  Van 
Hook  v.  Walton,  28  Tex.  59,  72. 

In  a  suit  against  a   sheriff  and   hi* 
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securities  for  an  illegal  levy  upon 
goods,  which  were  claimed  by  the 
plaintiff  as  assignee  under  a  deed  of 
assignment,  the  defendants  pleaded 
that  the  assignment,  which  was  not 
defective  in  any  of  the  qualities  essen- 
tial to  the  validity  of  every  convey- 
ance, was  fraudulent,  because  made  to 
hinder  and  delay  the  plaintiff  in  exe- 
cution. It  was  held  that  it  was  error 
for  the  court  to  withdraw  its  consid- 
eration from  the  jury,  and  to  charge 
that  it  was  void  as  to  previous  credit- 
ors for  fraudulent  intent,  unless  that 
intent  was  expressed  or  admitted,  or 
unless  the  deed  reserved  to  the  as- 
signor some  interest  or  benefit  incon- 
sistent with  its  object.  Van  Hook  v. 
Walton,  28  Tex.  59. 

Evidence  held  sufficient  to  .warrant 
the  jury  in  finding  that  the  assignment 
was  made  for  the  purpose  of  hindering, 
•delaying  and  defrauding  creditors,  but 
the  deed  of  assignment  held  not  to 
disclose  the  fraudulent  intent  in  such 
manner  as  to  warrant  the  court  in 
pronouncing  it  void  on  its  face.  Bailey 
v.  Mills,  27  Tex.  434,  437. 

The  trial  court  charged  the  jury 
that  "in  determining  whether  the  as- 
signment in  this  case  is  fraudulent  or 
not,  you  are  to  look  alone  to  the  in- 
tent of  the  parties;  and  the  question 
as  to  whether  there  was  or  was  not  a 
fraudulent  intent  in  making  the  deed, 
is  one  purely  of  fact;  and  the  jury  are 
the  judges  of  the  weight  and  amount 
-of  evidence  necessary  to  establish  and 
sustain  it.  It  is  for  the  jury  to  de- 
termine from  the  facts  and  circum- 
stances developed  by  the  testimony  in 
this  cause,  as  well  as  from  the  general 
character,  terms  and  provisions  of  the 
deed  of  assignment  itself,  whether  the 
intention  of  the  parties  was  fair  and 
T>ona  fide,  at  the  time  of  making  the 
same,  or  whether  it  was  fraudulent.'* 
It  was  held  that  considering  the  char- 
acter of  the  deed,  and  the  facts  in 
proof,  the  charge  was  correct.  Green 
*r.  Banks,  24  Tex.  508,  519. 


V.    Operation    and    Effect    and 

Property  and  Rights 

Passing. 

A.   IN  GENERAL. 

Instruments  Purporting  to  Be  Gen- 
eral Assignments  Governed  by  Stat- 
ute.— Every  instrument  purporting  to 
be  a  general  assignment  for  the  ben- 
efit of  creditors,  is  governed  as  *o  its 
force  and  effect,  and  the  manner  in 
which  the  trust  created  is  to  be  ad- 
ministered, by  the  statute  regulating 
assignments  for  the  benefit  of  credit- 
ors. Fant  v.  Elsbury,  68  Tex.  1,  2 
S.   W.  866. 

Under  Sayles'  Stat,  art.  65a,  every 
assignment  by  a  failing  debtor,  whether 
of  part  or  the  whole  of  his  property, 
if  for  the  benefit  of  some  or  all  of  his 
creditors,  has  the  eff.ct  of  a  general 
assignment  for  the  benefit  of  all  the 
creditors  in  proportion  to  their  respec- 
tive claims.  Wetzel  v.  Simon  &  Co., 
87  Tex.  403,  404,  28  S.  W.  274,  942,  re- 
versing 25  S.  W.  792,  26  S.  W.  642; 
Burnham,  etc.,  Co.  v.  Logan,  88  Tex. 
1,  8,  29  S.  W.  1067,  reversing  30  S. 
W.    97. 

An  assignment  divests  the  assignor 
of  any  interest,  legal  or  equitable,  in 
the  assigned  property.  Watterman, 
etc.,  Co.  v.  Silberberg,  67  Tex.  100,  106, 
2  S.  W.  578;  Fechheimer,  etc.,  Co.  v. 
Ball  &  Bro.,  1  App.  Civ.  Cases,  §§  766, 
768. 

He  cannot  recover  damages  for  the 
illegal  seizure  of  such  property.  Fech- 
heimer, etc.,  Co.  t>.  Ball  &  Bro.,  1  App. 
Civ.  Cases,  §§  766,  768. 

And  he  can  reacquire  title  to  it  only 
through  such  means  as  may  be  requi- 
site to  an  original  acquisition  of  title. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
Tex.    100,   106,   2    S.   W.    578. 

"The  assignment  passes  the  property 
beyond  the  control  of  the  assignor, 
and,  thereafter,  he  has  no  concern  with 
any  controversies  between  the  assignee 
and  creditors,  as  to  the  management 
of  the  estate,  and  the  payment  of  div- 
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idends."    Hudson  v.  Willis  &  Bro.,  65 
Tex.  694,  700. 

"Under  the  statutes  of  this  state,  if 
not  under  the  statutes  in  force  in  all 
the  states,  regulating  assignments  by 
insolvent  debtors  for  the  benefit  of 
their  creditors,  it  is  never  contemplated 
that  in  any  event  will  an  assignor  have 
the  right  to  defeat  a  conveyance  made 
by  him  to  an  assignee,  in  trust  for  all 
his  creditors."  Watterman,  etc.,  Co.  v. 
Silberberg,  67  Tex.  100,  106,  2  S.  W. 
578. 

B.      TITLE     AND     RIGHTS     AC- 
QUIRED  BY   ASSIGNEE. 

A  valid  assignment,  passes  the  title 
to  the  property  to  the  assignee  for  the 
purposes  of  the  trust.  Allen  v.  Willis, 
60  Tex.   155,   157. 

"An  assignment,  whether  statutory  or 
common  law,  conveys  to  the  assignee 
the  entire  estate  of  the  assignor." 
Tittle  v.  Vanleer,  89  Tex.  174,  178,  29 
S.  W.  1065,  34  S.  W.  715,  reversing  27 
S.  W.  736;  Barber  v.  Hutchins,  66  Tex. 
319,  1  S.  W.  275;  Donley  v.  Cundiff,  35 
Tex.   741. 

"It  vests  the  title  in  the  assignee, 
which  can  not  be  divested  by  mere  pay- 
ment of  the  debts."  Tittle  v.  Vanleer, 
89  Tex.  174,  178,  29  S.  W.  1065,  34  S. 
W.  715,  reversing  27  S.  W.  736. 

If  the  debts  be  satisfied  the  assignee 
will  hold  the  balance  of  the  assigned 
estate  in  trust  for  the  assignor,  but  a 
conveyance  or  decree  will  be  neces- 
sary to  revest  title  in  the  assignor. 
Tittle  v.  Vanleer,  89  Tex.  174,  178,  29 
S.  W.  1065,  34  S.  W.  715,  reversing  27 
S.  W.  736.  See  post,  "Resulting  Trust 
in  Favor  of  Assignor,"  X. 

The  assignee  acquires  title  and  au- 
thority through  the  assignor,  whose  act 
is  in  the  nature  of  a  contract,  and  the 
acceptance  of  it  by  the  assignee  im- 
poses upon  him  a  relation  of  trust  and 
confidence  as  to  creditors  and  the  as- 
signor. Weider  v.  Maddox,  66  Tex. 
372,  376,  1  S.  W.  168.  See  post,  "In 
General — Powers  and  Duties  of  As- 
signees" VI,  A. 


Where  an  assignment  is  not  stat- 
utory the  assignee  has  only' such  power 
as  the  instrument  gives  through  which 
the  assignment  is  made.  Keller  v. 
Smalley,  63  Tex.  512,  516. 

But  in  the  case  of  a  statutory  assign- 
ment the  powers  of  the  assignee  art 
largely  dependent  on  the  law  under 
which  the  assignment  is  made.  Kel~ 
ler  v.  Smalley,  63  Tex.  512,  516. 

It  cannot  be  presumed  that  an  as- 
signee under  the  statute  holds  simply- 
as  a  trustee  for  the  benefit  of  his  as- 
signor, and  that  he  and  the  estate  may 
be  treated  as  though  no  other  relation 
existed.  Barber  v.  Hutchins,  66  Tex. 
319,    1   S.   W.   275. 

The  legal  title  vests  in  the  assignee, 
and  he  becomes  trustee  for  both  the 
assignor,  and  the  creditors,  with  the 
right  to  administer  such  trust  in  the 
mode  prescribed  by  the  statute.  Wins- 
lett  v.  Randle,  1  App.  Civ.  Cases,  §§ 
1189,  1192. 

But  an  assignee  takes  only  such  right 
as  the  assignor  had  at  time  of  the  as- 
signment, together  with  the  statutory 
right  to  recover  property 'fraudulently- 
conveyed  in  contemplation  of  the  as- 
signment. Peck  v.  Jones,  10  Tex.  Ciw 
App.  335,  30  S.  W.  382.  See  post, 
"Property  Conveyed  by  Assignor  Pre- 
vious to  Assignment,"  V,  E.  2;  "Re- 
covery of  Assets,"  VI,  C. 

When  a  deed  of  general  assignment 
is  executed,  the  title  to  the  property 
conveyed  vests  in  the  assignee,  for  the 
purposes  of  the  trust,  under  the  direc- 
tions of  the  statute.  Fant  v.  Elsbury^ 
68  Tex.  1,  2  S.  W.  866. 

Assignment  Made  under  §§  1  and  2 
of  the  Act  of  July  24,  1879— -Rights  of 
Assignee. — Winslett  v.  Randle,  1  App. 
Civ.  Cases,  §§  1189,  1193. 

When  Title  Vests— Suit  for  Unlaw- 
ful Appropriation  of  Assets. — Although 
the  complete  right  to  execute  the  trust 
may  not  vest  in  the  assignee  before 
the  execution  of  his  bond,  the  title  of 
the  property  passes  to  him  as  a  trustee 
by  the   execution  and  delivery  of  the 
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•deed  of  assignment;  and  the  right  of 
-creditors  to  fix  liens,  by  attachment  or 
otherwise,  upon  the  property,  ceases. 
-Schoolher,  etc.,  Co.  v.  Hutchins,  66  Tex. 
324,  1  S.  W.  266.  See  post,  "What 
Claims  and  Liens  Take  Precedence  of 
Assignment,"  V,  E,  9. 

The  vestiture  of  title  in  the  assignee 
through  the  trust  deed,  and  his  posses- 
sion under  it,  gives  him  the  right  to 
maintain  an  action  against  any  per- 
son seeking  illegally  to  divert  the  fund 
from  the  purposes  contemplated  by 
the  law  and  the  deed  of  assignment, 
whether  his  bond  is  sufficient  or  not. 
"Schoolher,  etc.,  Co.  v.  Hutchins,  66  Tex. 
324,  1  S.  W.  266. 

"The  fact  that  the  illegal  conversion 
was  in  the  interest  of,  or  instigated  by, 
one  or  more  creditors  of  the  assignors, 
^and  that  it  may  have  been  consummated 
through  the  illegal  use  of  the  process 
of  a  court,  can  not  change  the  rule." 
Schoolher,  etc.,  Co.  v.  Hutchins,  66 
Tex.  324,  331,  1  S.  W.  266;  Hart  &  Co. 
■v.  Blum,  76  Tex.  113,  117,  13  S.  W.  181. 

Should  the  assignee  fail  to  execute 
the  bond  required  by  the  law,  credit- 
ors who  do  not  complain  and  seek  the 
appointment  of  another,  in  the  man- 
ner designated  by  the  statute,  are  lia- 
ble at  the  suit  of  the  assignee,  for 
their  seizure  and  appropriation  of  the 
assets.  Fant  v.  Elsbury,  68  Tex.  1,  2 
S.  W.  866.  See  ante,  "Causes  for  Re- 
moval," III,  B,  2,  b;  "Who  May  Main- 
tain a  Suit  for  Removal,"  III,  B,  2,  c; 
post,  "Recovery  of  Damages  for  Illegal 
Seizure   of   Property,"   VI,   E. 

Assignee's  Right  to  Property  Not 
Dependent  upon  Consent  of  Creditors. 
— Where  an  assignment  was  made  un- 
der the  act  of  March  24,  1879,  under 
which  the  assignee  qualified,  the  con- 
sent of  any  creditor  to  take  under  the 
assignment  was  immaterial  in  deter- 
mining the  right  of  the  assignee  to  the 
-property  assigned.  Thomas  v.  Chap- 
man,  62  Tex.   193. 

Assignee's  Powers  Not  Defeated  by 
Death  of  Assignor.— The  powers  con* 


ferred  upon  the  assignee  are  not  re- 
voked or  defeated  by  the  death  of  the 
assignor.  Dwight  v.  Overton,  35  Tex. 
390. 

The  death  of  one  who  has  made  an 
assignment  of  his  property  for  the 
benefit  of  his  creditors  does  not  make 
it  necessary  to  proceed  against  his  es- 
tate, an  administration  on  which  would 
not  affect  the  title  vested  in  the  trustee; 
and  such  trustee,  or  a  substitute  prop- 
erly appointed  by  court,  can  maintain 
an  action  to  recover  the  land  assigned 
from  a  creditor  who  has  purchased  it 
at  execution  sale  after  the  assignment. 
Thaxton  v.  Smith,  90  Tex.  489,  40  S. 
W.  14,  reversing  38  S.  W.  820. 

An  absolute  transfer  of  promissory 
notes  by  indorsement  in  blank  for  a 
legal  consideration,  although  made  to 
attorneys  of  the  indorsees  judgment 
creditors,  as  a  means  whereby  the  at- 
torneys could  collect  the. notes  and  dis- 
charge the  judgments,  divested  the  in- 
dorser  of  all  property  in  or  control 
over  the  notes;  and  therefore,  after 
the  death  of  the  indorser,  his  admin- 
istrator had  no  right  to  enforce  a  sur- 
render of  the  notes  to  him  by  the  at- 
torneys. Such  a  transfer  was  to  all 
intents  a  complete  assignment  to  the 
attorneys  as  trustees  for  the  benefit 
of  the  creditors,  and  it  was  not  revoked 
or  defeated  by  the  subsequent  death 
of  the  assignor.  Donley  v.  Cundiff,  35 
Tex.   741. 

C.  RIGHTS  OF  PURCHASER  FROM 
ASSIGNEE. 

A  deed  from  an  assignee  is  not  nec- 
essarily a  quitclaim  deed  in  the  sense 
meant  when  it  is  said  that  one  hold- 
ing under  a  quitclaim  deed  cannot  be 
a  bona' fide  purchaser.  In  this  case  the 
deed  conveyed  the  land  for  a  full  con- 
sideration, and  not  the  mere  chance  of 
the  land.  Cantrell  v.  Dyer,  6  Tex.  Civ. 
App.  551,  25  S.  W.  1098. 

Mrs.  B.,  a  widow  administering  the 
community  property  of  herself  and  her 
deceased  husband,  as  survivor,  traded 
lots  and  a  debt  due  the  community  es- 
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tate  for  the  tract  of  land  in  contro- 
versy, and  afterwards  (she  having  con- 
tinued the  banking  business  of  her  de- 
ceased husband),  made  an  assignment 
for  the  benefit  of  creditors  and  placed 
the  land  in  controversy  upon  her  sched- 
ule, and  it  passed  by  her  deed  of  as- 
signment to  her  assignee,  who  sold  it 
to  P.,  who  sold  it  to  appellee,  who 
paid  full  value  for  it  in  cash  and  had 
no  actual  notice  that  Mrs.  B.  had 
traded  community  property  for  it,  but 
was  acquainted  with  B.  and  his  family 
and  lived  in  the  same  town,  and  was 
present  at  the  assignee's  sale.  It  was 
held  that- appellee  was  an  innocent  pur- 
chaser, and  took  good  title  to  the  whole 
land;  that  the  assignee  took  no  bet- 
ter  title  than  Mrs.  B.  had,  and  so  long 
as  no  additional  equities  supervened, 
such  title  only  would  pass  to  a  pur- 
chaser from  the  assignee;  but  that 
when  a  purchaser  paid  value  without 
notice  of  any  secret  trust  with  which 
the  property  was  affected,  an  equity 
equal  to  that  of  the  secret  beneficiary 
arose,  which  coupled  with  the  legal 
title  would  give  priority  to  such  pur- 
chaser. Cantrell  v.  Dyer,  6  Tex.  Civ. 
App.  551,  25  S.  W.   1098. 

D.    RIGHTS  OF  CREDITORS. 

Where  an  assignment  is  not  statu- 
tory the  creditors  have  only  such  rights 
as  are  given  by  the  instrument  through 
which  the  assignment  is  made.  Keller 
v.  Smalley,  63  Tex.  512,  516. 

But  in  the  case  of  a  statutory  as- 
signment the  rights  of  creditors  are 
largely  dependent  on  the  law  under 
which  the  assignment  is  made.  Keller 
v.  Smalley,  63  Tex.  512,  516. 

When  an  assignment  is  made  under 
the  statute  the  rights  of  creditors  vest 
and  they  can  compel  the  assignee  to 
exercise  the  powers  which  the  law  ex- 
pressly or  by  implication  confers  upon 
him,  and  they  can  restrain  him  if  he  at- 
tempts to  exercise  powers  which  the  law 
does  not  confer  upon  him.  Moody  & 
Co.  v.  Carroll,  71  Tex.   143,  148,  8   S. 


W.  510;  Schoolher,  etc.,  Co.  v.  Hutch- 
ins,  66  Tex.   324,   1  S.  W.   266. 

Under  a  statutory  general  assign- 
ment the  creditors  can  compel  the  as- 
signee to  conduct  the  administration 
as  the  law  provides,  and  can  maintain 
their  rights  in  the  courts,  whether  the 
instrument  of  assignment  designates 
them  or  not.  Moody  &  Co.  v.  Carroll,. 
71  Tex.  143,  145,  8  S.  W.  510. 

Thus  if  it  be  shown  that  creditors 
of  the  individual  members  of  the  firm 
are  in  no  way  provided  for  in  a  part- 
nership assignment,  such  omission  wiir 
not  avoid  it,  but  the  individual  creditors 
can  maintain  their  rights  as  creditors 
against  the  assignee.  Moody  &  Co.  v. 
Carroll,  71  Tex.  143.  8  S.  W.  510. 

Assignment  under  §§  1  and  2  of  Act 
of  July  24,  1879— Rights  of  Creditors. 
— Winslett  v.  Ran  die,  1  App.  Civ. 
Cases,  §§  1189,  1193. 

As  to  subjection  of  assets  to  pay- 
ment of  claims,  see  post,  "Subjection 
of  Assets  to  Payment  of  Claims,"  VIIL 

E.   WHAT  PROPERTY  PASSES. 
1.   In  General. 

Under  1  Sayles'  Civ.  Stat.  art.  65a 
(act  of  1879,  §  1),  whenever  a  debtor,, 
either  insolvent  or  contemplating  in- 
solvency, makes  an  assignment  of  any 
part  of  his  property  for  the  benefit  of 
any  of  his  creditors,  it  will  operate  as 
a  conveyance  of  all  his  property  (ex- 
cept such  as  is  exempt  from  execution) r 
to  the  assignee  for  the  payment  of  all 
his  debts,  and  will  be  treated  in  all 
respects  as  a  general  assignment  made 
in  strict  accord  with  the  terms  of  the 
act.  Wetzel  v.  Simon  &  Co.,  87  Tex. 
403,  414,  28  S.  W.  274,  942,  reversing  23 
S.  W.  792,  26  S.  W.  642;  Hamilton- 
Brown  Shoe  Co.  v.  Mayo,  8  Tex.  Civ. 
App.  164,  170,  27  S.  W.  781;  McCart 
v.  Maddox,  68  Tex.  456,  5  S.  W.  150; 
Preston  v.  Carter,  etc.,  Co.,  80  Tex. 
388,  390.  16  S.  W.  17.  See  post,  "To 
What  Exemptions  Assignor  Is  En- 
titled," V,  E,  10. 

When  an  assignment  which  purports 
to  have  been  made  for  the  benefit  of 
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creditors,  by  an  insolvent,  shows  by 
its  terms  an  intention  to  assign  under 
the  statute,  and  there  is  no  provision 
in  it  indicating  a  design  to  make  a  par- 
tial assignment,  except  that  the  in- 
strument after  its  specific  designation 
of  property  conveyed,  does  not  de- 
clare that  it  is  all  the  property  sub- 
ject to  the  payment  of  debts,  the  law 
will  presume  an  intention  to  convey 
all.  This  construction  is  based  on  the 
terms  of  the  act  of  March  24,  1879,  and 
the  amendments  thereto,  which  de- 
clares that  such  an  assignment,  how- 
ever expressed,  shall  be  construed  to 
pass  the  entire  estate,  "whether  spec- 
ified therein  or  not."  Mcllhenny 
Co.  v.  Miller,  68  Tex.  356,  4  S.  W.  614. 
A  lot  belonging  to  an  insolvent 
debtor,  alleged  to  be  exempt  as  a  busi- 
ness homestead,  if  not  in  fact  so  ex- 
empt, passes  by  a  general  assignment, 
whether  it  is  mentioned  therein  or  not. 
City  Nat.  Bank  v.  Merchants  Nat. 
Bank,  7  Tex.  Civ.  App.  584,  27  S.  W. 
848,  affirmed  in  87  Tex.  295.  See  post, 
"Homestead  Exemptions,"  V,  E,  10,  b. 

2.  Property  Conveyed  by  Assignor 
Previous  to  Assignment. 

The  first  section  of  the  act  of  March 
24,  1879,  by  which  an  assignment  is 
given  the  effect  to  pass  all  the  prop- 
erty of  the  assignor  to  the  assignee, 
whether  mentioned  or  not,  does  not 
pass  title  to  property  which  the  as- 
signor had  previously  conveyed,  though 
in  fraud  of  creditors.  Dittman  v. 
Weiss  Bros.,  87  Tex.  614,  30  S.  W. 
863. 

But  under  the  ninth  section  of  the 
act,  all  property  conveyed  or  trans- 
ferred by  the  assignor  previous  to  and 
in  contemplation  of  the  assignment 
with  intent  or  design  to  defeat,  delay 
or  defraud  creditors,  or  to  give  prefer- 
ence to  one  creditor  over  another, 
will  pass  to  the  assignee  by  the  assign- 
ment. Dittman  v.  Weiss  Bros.,  87 
Tex.  614,  30  S.  W.  863;  Moody  &  Co. 
v.  Carroll,  71  Tex.  143,  147,  8  S.  W. 
510.     See,  also,  Blum  v.  Welborne,  58 


Tex.  157,  163.  See  post,  "Recovery  of 
Assets,"   VI,   C. 

But  if  the  purchaser  of  any  such 
property  bought  the  same  of  the  as- 
signee in  good  faith  and  for  a  valu- 
able consideration,  and  without  any 
reason  to  believe  that  the  debtor  was 
conveying  or  transferring  the  same 
with  the  intent  or  design  aforesaid,  he 
will  be  held  to  have  acquired,  as  against 
the  assignee  and  creditors,  a  good  and 
valid  title.  Dittman  v.  Weiss  Bros., 
87  Tex.  614,  621,  30  S.  W.  863. 

The  statute  only  applies  to  convey* 
ances  made  in  contemplation  of  an  as* 
signment,  and  excludes  the  idea  that 
other  fraudulent  conveyances  were  in- 
tended to  be  embraced  within  its  pro- 
visions. Dittman  v.  Weiss  Bros.,  87 
Tex.  614',  621,  30  S.  W.  863.  See  post, 
"Recovery  of  Assets,"  VI,  C. 

3.  Property  Held  in  Trust. 

Under  a  general  assignment  of  all 
the  property  the  assignor  owns  or  has 
an  interest  in  property  held  by  him  in 
trust  does  not  pass.  Rutherford  v. 
Loving   (Civ.  App.),  73  S.  W.  418. 

4.  Claims   Growing   Qut   of   Personal 
Torts. 

It  would  seem  that  claims  growing 
out  of  mere  personal  torts  which  die 
with  the  party  and  do  not  survive  to 
his  personal  representatives  are  incapa- 
ble of  passing  by  an  assignment. 
Roby  v.  Meyer,  84  Tex.  386?  391,  19  S. 
W.   557. 

5.  Claims  for  Damages  to  Business. 
A   claim   for    damages    to     business 

caused  by  the  action  of  the  defendant 
in  wrongfully  procuring  the  appoint* 
ment  of  a  receiver  of  plaintiffs  prop- 
erty, held  to  have  passed  by  the  gen- 
eral assignment  of  plaintiffs  property 
and  to  have  vested  in  the  assignee. 
Burnet  Ansley  Jewelry  Co.  v.  Linz,  33 
Tex.  Civ.  App.  273,  274,  76  S.  W.  773, 
affirmed   in   97  Tex.   627,  no   op. 

6.  In  Partnership  Assignments. 

The  fact  that  partnership  business  is 
transacted  in  the  name  of  only  one  of 
the  firm,  does  not  vary  the  rule,  that 
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an  assignment  of  the  property  of  such 
firm  should  show  on  its  face  that  it 
was  intended  thereby  to  convey  the 
partnership  property.  If  the  deed  is 
made  only  by  one,  and  in  his  name,  he 
assuming  therein  to  be  sole  owner, 
only  his  interest  passes  to  the  assignee, 
and  the  property  may  afterwards  be 
seized  by  any  creditor  of  the  partner- 
ship and  sold  to  satisfy  his  debts.  Still 
v.  Focke,  66  Tex.  715,  716,  2  S.  W.  59. 

As  has  previously  been  stated,  when 
one  makes  an  assignment  under  the 
statute,  it  is  held  to  be  a  transfer  of 
all  of  his  property,  whether  specified 
or  not.  But  the  individual  property  of 
the  members  of  a  partnership  is  not 
the  property  of  the  firm,  and  a  con- 
veyance by  a  partnership  of  its  prop- 
erty can  not  be  held  to  be  a  conveyance 
of  the  individual  property  of  the  mem- 
bers of  the  firm.  It  is  not  the  purpose 
of  the  statute  to  say  that  a  deed  of  as- 
signment by  one  shall  operate  as  a 
conveyance  of  property  owned  by  an- 
other. Hamilton-Brown  Shoe  Co.  v. 
Mayo,  8  Tex.  Civ.  App.  164,  170,  27  S. 
W.  781,  distinguishing  Mcllhenny  Co. 
v.  Miller,  68  Tex.  356,  358,  4  S.  W. 
614.  Compare  Miller  v.  Schneider,  2 
App.  Civ.  Cases,  §  369. 

Construction   of  Language  of  Part- 
nership Assignments. — See  post,  "Con- 
struction   of    Language    of    Deed/'    V, 
E,  8. 
7.    Under  Foreign  Assignments. 

Assignments  made  by  operation  of 
law,  or  by  an  assignor  under  legal 
compulsion,  have  effect  solely  by  force 
of  the  law  which  makes  or  forces  the 
assignor  to  make  them.  Such  assign- 
ments are  inoperative  upon  property, 
real  or  personal,  not  situated  within 
the  territory  over  which  the  laws  that 
make  or  compel  the  debtor  to  make 
them  have  dominion.  Weider  v.  Mad- 
dox,  66  Tex.  372,  1  S.  W.  168. 

On  the  other  hand  a  general  volun- 
tary assignment,  made  by  an  insolvent 
debtor  in  accordance  with  the  laws  of 
the  place  of  his  domicile,  will  pass  all 


his  personal  property  wherever  situ- 
ated, unless  the  operation  of  such  as- 
signment is  limited  or  restrained  by 
some  law  of  the  state  wherein  the 
property  is  situated.  Weider  v.  Mad- 
dox,  66  Tex.  372,  1  S.  W.  168;  Carter- 
Battle  Grocer  v.  Jackson,  18  Tex.  Civ. 
App.  353,  357,  45  S.  W.  615,  affirmed 
in  92  Tex.  726,  no  op. 

In  this  state  such  an  assignment 
made  by  a  nonresident  will  pass  title 
to  the  assignee  of  the  personal  prop- 
erty assigned,  located  in  this  state, 
without  actual  delivery  of  possession 
to  the  assignee.  Carter-Battle  Grocer 
Co.  v.  Jackson,  18  Tex.  Civ.  App.  353, 
357,  45  S.  W.  615,  affirmed  in  93  Tex. 
726,  no  op. 

And  this  is*  so,  though  no  creditors 
have  accepted  under  the  assignment, 
and  although  the  creditor  attacking  it 
here  be  a  citizen  of  Texas.  Carter- 
Battle  Grocer  Co.  v.  Jackson,  18  Tex. 
Civ.  App.  353,  45  S.  W.  615,  affirmed  in 
93  Tex.  726,   no  op. 

Such  an  assignment  embracing 
property  in  a  state  or  states  other  than 
that  of  the  domicile  of  the  assignor 
will  be  deemed  valid  if  it  be  sufficient* 
under  the  law  of  the  domicile,  and  un- 
der the  law  of  the  country  in  which 
the  property  is  situated,  to  pass  title, 
notwithstanding  the  law  of  the  situs, 
intended  to  regulate  the  due  adminis- 
tration of  trust  property,  be  not  com- 
plied with.  Such  laws  are  only  in- 
tended to  affect,  and  do  only  affect, 
assignments  made  by  persons  resident 
in  the  state  in  which  they  exist.  Weider 
v.  Maddox,  66  Tex.  372,  379,  1  S.  W. 
168. 

The  effect  allowed  to  voluntary  as- 
signments in  foreign  states  is  not  de- 
pendent upon  the  discretion  of  the 
courts  of  those  states.  Their  validity 
is  based  upon  the  common-law  right 
of  an  insolvent  debtor  to  make  an  as- 
signment of  all  his  property  subject 
to  the  payment  of  his  debts,  for  the 
benefit  of  his  creditors.  Weider  v. 
Maddox„  66  Tex.  372,  1  S.  W.  168. 
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If  a  deed  of  assignment  be  such  in 
form  and  manner  of  execution  as  is 
required  by  the  laws  of  this  state  to 
pass  title,  the  title  to  the  property  of 
the  assignor  situated  in  this  state 
passes  to  the  assignee  by  it,  in  the 
absence  of  some  law  in  force  here 
prohibiting  such  transfers.  Weider  v. 
Maddox,  66  Tex.  372,  1  S.  W.  168. 

Though  it  has  been  held  that  a  vol- 
untary assignment,  if  executed  with 
apt  words  to  convey  lands  in  a  for- 
eign jurisdiction,  and  in  conformity 
with  the  laws  of  such  jurisdiction,  does 
not  operate  as  a  conveyance  of  real 
property  situate  beyond  the  limits  of 
-the  state  where  the  assignment  was 
-executed,  as  against  creditors  resident 
within  the  state  where  the  property  is 
situated,  yet  such  an  instrument  may, 
as  between  the  assignor  and  assignee 
and  those  claiming  under  the  latter, 
pass  title,  whether  the  assignment  was 
a  statutory  one  or  not,  provided  it  con* 
"tains  apt  words  to  convey  all  the  prop- 
erty of  the  grantor.  Harvey  v.  Edens, 
«9  Tex.  420,  6  S.  W.  306. 

S.    Construction  of  Language  of  Deed. 

If  a  deed  of  assignment  is  am- 
biguous in  its  terms,  and  susceptible  of 
two  constructions,  that  construction 
should  be  placed  upon  it,  if  consistent 
with  the  language  used,  which  will 
render  it  legal  and  operative,  rather 
than  one  which  will  invalidate  it.  Coffin 
^.  Douglass,  61  Tex.  406,  409. 

"The  surroundings  of  the  parties 
may  be  looked  to  in  such  a  case  for 
the  purpose  of  ascertaining  what  they 
really  intended  by  the  language  used." 
Coffin  v.  Douglass,  61  Tex.  406,  409. 

Conveyance  of  All  Property  Both 
Real  and  Personal. — An  assignment  for 
the  benefit  of  creditors  which  on  its 
face  purports  to  convey  all  the  prop- 
erty, both  real  and  personal,  of  the 
assignor,  is  effectual,  if  otherwise  suffi- 
cient, to  convey  the  realty  though  only 
personal  property  is  contained  in  the 
attached  inventory.  Shropshire  v. 
Behrens,  77  Tex.  275,  13  S.  W.  1043. 


Partnership  Assignments*— If  a  deed 
of  assignment  made  by  partners  pur- 
ports to  convey  all  of  the  property 
which  belongs  to  the  persons  compos* 
ing  the  firm,  however  defective  it  may 
be  in  form,  it  will  pass  not  only  the 
property  which  each  copartner  may 
own  in  his  individual  right,  but  also 
such  property  as  they  may  own  as 
copartners.  Coffin  v.  Douglass,  61 
Tex.  406,  408;  Donoho  v.  Fish,  etc., 
Co.,  58  Tex.  164,  167. 

"But  a  deed  which  purports  to  con- 
vey only  such  property  as  the  makers 
thereof  own  as  copartners,  can  not  be 
held  to  pass  the  title  to  any  other." 
Coffin  v.  Douglass,  61  Tex.  406,  408; 
Donoho  v.  Fish,  etc.,  Co.,  58  Tex.  164, 
167. 

A  deed  of  assignment  executed  by  a 
firm  was  sufficient  to  convey  the  in* 
dividual  property  of  its  members  when 
the  deed  conveyed  "all  their  real  and 
personal  estate  other  than  that  which 
is  by  law  exempted  from  execution." 
Blum  v.  Bratton,  2  Tex.  Civ.  App.  226, 
21  S.  W.  65. 

A  deed  of  assignment  by  a  firm  own- 
ing no  real  estate,  executed  by  one  of 
its  members,  conveying  to  a  trustee 
for  the  benefit  of  the  firm  creditors  "all 
their  (the  partners)  real  and  personal 
estate  other  than  that  which  is  by  law 
exempted  from  execution,"  conveys  all 
the  property  belonging  to  either  mem- 
ber of  the  firm,  as  well  as  the  part- 
nership property  not  exempt  from 
forced  sale.  McGuffin  v.  Sowell,  1 
Tex.  Civ.  App.  187,  20  S.  W.  871.  Com- 
pare Jackman  v.  Fortson  (Civ.  App.), 
39  S.  W.  215,  affirmed  in  93  Tex.  687, 
no  op. 

A  deed  of  assignment  made  by  in- 
solvent debtors,  which  recited  their  in- 
ability to  pay  in  full  and  a  desire  to 
convey  all  their  property  for  the  bene- 
fit of  creditors,  conveyed  in  terms  "all 
their  lands,  tenements,  hereditaments, 
goods,  property,  and  choses  in  action 
of  every  manner  and  description  what- 
soever, except  such  property  as  maybe 
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exempt  by  the  constitution  and  laws 
of  the  state  from  forced  sale."  It  was 
held  that  the  deed  conveyed"  all  the 
property  of  the  makers,  whether  part- 
nership or  individual.  Windham  v. 
Patty,  62  Tex.  490.  See,  also,  Jones 
v.  Patty  (Sup.),  1  S.  W.  633. 

When  a  mercantile  firm  in  failing 
circumstances  made  an  assignment,  by 
the  terms  of  which  they  conveyed  to 
the  assignee  "all  the  wares,  merchan- 
dise, stock  in  trade  belonging  to  us, 
now  in  the  store  of  Kniffin  Bros,  (their 
store),  and  all  the  warehouses  used, 
owned  and  controlled  by  us,  together 
with  our  books,  accounts,  notes,  bills, 
including  all  properties  of  all  kinds 
now  owned  by  us,  excepting  only  such 
properties  as  are  exempt  to  us,"  it  was 
construed  to  embrace  the  individual 
property  as  well  as  that  owned  by  the 
firm.     Coffin  v.  Douglass,  61  Tex.  406. 

A  deed  of  assignment  for  the  bene- 
fit of  creditors  which  in  the  body  of 
the  instrument  uses  the  partnership 
name,  but  which  is  signed  with  the 
names  of  the  individual  members  who 
compose  the  firm,  and  which  purports 
to  convey  all  the  property  of  the  as- 
signors of  every  description,  conveys 
the  property  of  the  partnership  as  well 
as  that  of  the  individual  members  of 
the  firm.  'Orr,  etc.,  Shoe  Co.  v.  Fer- 
rell,  68  Tex.  638,  5  S.  W.  490. 

A  mercantile  firm  styled  Pope, 
Capps  &  Co.,  composed  of  G.  W. 
Capps,  N.  J.  Perkle,  and  M.  C.  Pope, 
the  last  two  being  married  women,  be- 
ing insolvent,  on  October  16,  1888,  ex- 
ecuted an  assignment  to  Purdom  for 
the  benefit  of  all  their  creditors.  The 
husbands  of  the  married  women  joined 
in  the  conveyance  and  it  was  duly  ac- 
knowledged. October  23,  1888,  an  ex- 
planatory document  was  executed  by 
the  parties  making  evident  the  intent 
to  convey  the  community  property,  of 
the  women.  In  the  deed  of  October 
16th  reference  was  made  to  a  schedule 
of  property,  "real,  personal,  and  mixed, 
partnership,  separate,  and  community." 
This   schedule   was   sworn   to    by    the 


parties  making  it.  Purdom  took  pos- 
session. The  merchandise  was  seized 
under  attachment.  In  a  suit  against 
the  sheriff  for  the  seizure,  it  was  held, 
that  all  these  instruments  should  be 
construed  together,  and  so  taken  they 
evidenced  a  transfer  of  the  goods  of 
the  firm  seized  to  the  assignee,  al- 
though in  law  the  firm  was  composed 
of  Capps  and  the  husbands  of  the 
others  named.  Purdom  v.  Boyd,  8£ 
Tex.  130,  17  S.  W.  606. 
9.  What  Claims  and  Liens  Take  Pre- 
cedence of  Assignment. 

a.  In  General 

In  case  of  an  assignment  under  the 
act  of  March  24,  1879,  no  creditor  has 
the  right,  through  any  kind  of  process, 
to  seize  the  assigned  estate  and  take 
it  out  of  the  hands  of  the  assignee. 
Scott  v.  McDaniel,  67  Tex.  315,  317,  5 
S.  W.  291;  Keating  v.  Vaughn,  61  Tex. 
518,  523.  See,  also,  Winslett  v. 
Randle,  1  App.  Civ.  Cases,  §§  1189, 1193. 
See  post,  "Manner  of  Enforcing 
Claims,"  VIII,  A. 

b.  Taxes. 

Personal  property  in  the  hands  of 
an  assignee  is  subject  to  seizure  and 
sale  for  taxes  due  on  the  realty,  just 
as  it  was  in  the  hands  of  the  as- 
signor. Wynne  v.  Simmons  Hard- 
ware Co.,  67  Tex.  40,  1  S.  W.  568.  See 
the  title  TAXATION. 

c.  Liens  in  General 

A  creditor  holding  a  valid  lien  on  a 
part  of  the  property  assigned,  ac- 
quired before  the  assignment,  may  en- 
force it,  and  the  act  of  March  4,  1879, 
did  not  require  that  he  should  enforce 
it  through  the  assignee.  Keller  i\ 
Smalley,  63  Tex.  512,  516. 

Where  land  is  conveyed  subject  to 
a  lien,  and  the  grantee  makes  an  as* 
signment  for  the  benefit  of  creditors, 
his  assignee  stands  in  the  same  at- 
titude that  the  assignor  would  occupy 
if  no  assignment  had  been  made,  and 
he  can  assert  no  higher  or  additional 
rights,  with  respect  to  the  redemption 
or   recovery  of  the   land   from  a   sale 
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made  in  satisfaction  of  the  lien,  than 
the  assignor  himself  could  have  en- 
forced. Christian  v.  Hughes,  12  Tex. 
Civ.  App.  622,  36  S.  W.  298,  affirmed  in 
93  Tex.  726,  no  op.  See  post,  "Liens 
and  Incumberances,"   VIII,   F,  3,   b. 

d.   Mortgages. 

Construing  the  language  of  the  last 
provision  in  §  9  of  the  assignment  law 
(Sayles'  Civ.  Stats.,  art.  65i) —  "But  if 
it  shall  appear  in  such  action  that  the 
purchaser  of  any  of  such  property 
bought  the  same  in  good  faith,"  etc. — 
held,  that  the  word  bought  is  used  as 
the  equivalent  of  purchase  in  its  en- 
larged sense,  and  that  under  the  pro- 
vision mortgagees  as  well  as  the  pur- 
chasers of  the  absolute  title  were  in- 
tended to  be  protected.  Simmons 
Hardware  Co.  v.  Kaufman,  77  Tex.  131, 
8  S.  W.  283. 

Though  §  17  of  the  act  of  March  24, 
1879,  regulating  assignments  for  the 
benefit  of  creditors,  was  enacted  solely 
in  reference  to  merchants,  it  was 
passed  with  the  general  design  to  pre- 
vent collusion  between  debtor  and 
creditor  to  the  prejudice  of  all  others, 
and  a  chattel  mortgage  with  a  cotem- 
poraneous  verbal  agreement  that  the 
mortgagor  should  retain  possession  of 
the  goods  and  sell  them,  was,  as  to 
creditors,  void  under  the  statute.  Na- 
tional Bank  v.  Lovenberg,  63  Tex.  506. 

Where  at  the  time  of  the  execution 
of  a  chattel  mortgage  there  was  a 
secret  agreement  that  the  mortgagor 
should  remain  in  possession  of  the 
goods  and  sell  them,  and  he  did  so 
remain  in  possession  with  the  consent 
of  the  mortgagee,  and  they  were  by 
him  exposed  to  sale,  it  was  held,  that 
the  instrument,  taken  in  connection 
with  the  cotemporaneous  verbal  agree- 
ment, and  the  conduct  of  the  parties  in 
accordance  therewith,  was  clearly 
within  the  prohibition  of  the  seven- 
teenth section  of  the  act  of  March  24, 
1879.  National  Bank  v.  Lovenberg,  63 
Tex.  506. 

Chattel   mortgage  held  void   under  § 


17  of  the  act  of  March  24,  1879.  Dun- 
can, etc.,  Co.  v.  Taylor,  63  Tex.  645. 
Generally,  as  to  mortgages,  see  the 
titles  CHATTEL  MORTGAGES; 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

e.   Attachments  or  Garnishments. 
(1)    Doctrine  Stated. 

As  against  attaching  creditors  the 
assignee  under  a  prior  general  assign- 
ment by  the  defendant  in  attachment 
is  entitled  to  title  and  possession  of  the 
assets  so  assigned.  Dupuy  v.  Ullman, 
etc.,  Co.,  78  Tex.  341,  14  S.  W.  790; 
Allen  v.  Willis,  60  Tex.  155,  157. 

A  statutory  assignment,  if  executed 
and  delivered  before  the  levy  of  the 
attachment,  passes  title  to  the  as- 
signee. Calisher  v.  Mathis  (Civ.  App.), 
43  S.  W.  265,  266. 

If  an  assignment  is  valid  it  passes 
title  to  all  the  property  out  of  the  as- 
signor and  such  property  is  not  there- 
after liable  to  attachment  for  his  debts. 
Nave  v.  Britton,  61  Tex.  572,  575;  Pig- 
gott  v.  Schram  &  Co.,  64  Tex.  447; 
City  Bank  v.  Mechanics  Nat.  Bank,  87 
Tex.  295,  28  S.  W.  277,  affirming  7  Tex. 
Civ.  App.  584,  27  S.  W.  848;  Southern 
Soda  Works  v.  Vines  (Civ.  App.),  36 
S.  W.  942;  Winslett  v.  Randle,  1  App. 
Civ.  Cases,  §§  1189,  1193;  Schneider  v. 
De  Smith,  2  Posey  317,  318;  Keating 
v.  Vaughn,  61  Tex.  518,  523. 

And  this  whether  it  is  sufficient  or 
insufficient  to  pay  all  such  debts  in 
full.     Nave  v.  Britton,  61  Tex.  572,  575. 

If  an  assignment  is  valid  no  creditor 
can  by  process  of  attachment  or  gar- 
nishment take  the  assigned  estate  or 
any  part  of  it  out  of  the  hands  of  the 
assignee,  and  compel  its  application  to 
the  payment  of  his  debt.  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  14-8,  8  S.  W. 
510;  Hart  &  Co.  v.  Blum,  76  Tex.  113, 
117,  13  S.  W.  181;  Huffman  Implement 
Co.  v.  Templeton,  4  App.  Civ.  Cases,  § 
13,  14  S.  W.  1015;  Winslett  v.  Randle, 
1  App.  Civ.  Cases,  §  1189. 

After  a  general  assignment  for  cred- 
itors a   garnishment  of  the  assignor's 
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debts  and  effects  fixes  no  lien,  although 
plaintiff  in  .the  garnishment  be  with- 
out notice  of  the  assignment.  Carter- 
Battle  Grocer  Co.  v.  Jackson,  18  Tex. 
Civ.  App.  353,  45  S.  W.  615,  affirmed 
in  93  Tex.  726,  no  op. 

In  a  contest  by  an  attaching  cred- 
itor to  reach  property  which  has  been 
included  in  a  prior  statutory  assign- 
ment, it  is  of  no  consequence  whether 
at  the  date  of  the  levy  of  his  attach- 
ment the  property  was  in  the  custody 
of  the  law.  City  Bank  v.  Mechanic  Nat. 
Bank,  87  Tex.  292,28  S.  W.  277,  affirm- 
ing 7  Tex.   Civ.   App.  584,  27  S.   W.   848. 

After  the  assignee  has  accepted  the 
trust,  garnishments  of  creditors  upon 
him  will  only  hold  such  part  of  the  as- 
signed property  as  may  remain  after 
the  payment  of  all  claims  of  creditors 
accepting  and  authorized  to  accept  the 
assignment  within  the  time  prescribed 
by  law.  Patty,  etc.,  Co.  v.  City  Bank, 
15  Tex.  Civ.  App.  475,  482,  41  S.  W. 
173,  affirmed  in  93  Tex.  736,  no  op. 
Huffman  Implement  Co.  v.  Temple- 
ton,  4  App.  Civ.  Cases,  §  13,  14  S.  W. 
1015.  See  post,  "Disposal  of  Surplus 
after  Payment  of  Consenting  Cred- 
itors/' VIII,  F,  4. 

The  trust-fund  doctrine  adopted  by 
the  supreme  court  of  this  state,  not 
only  prevents  an  insolvent  corporation 
which  has  made  an  assignment  or  its 
officers  from  doing  any  act  calculated 
to  defeat  an  equitable  distribution  of 
the  corporate  assets  among  its  cred- 
itors, but  prevents  creditors  from  ob- 
taining liens  or  preference  by  virtue 
of  the  garnishment  and  attachment 
statutes.  Miller  &  Co.  v.  Goodman, 
15  Tex.  Civ.  App.  244,  40  S.  W.  743, 
affirmed  in  93  Tex.  714,  no  op. 

Generally,   as   to  the   subject   of  at- 
tachment   and    garnishment,     see    the 
titles    ATTACHMENT;     GARNISH- 
MENT. 
<2)    Doctrine  Illustrated. 

Assignments  Taking  Precedence  of 
Attachments. — Where  an  assignment 
executed  by  one  not  the  owner  of  the 
property  assigned   is   ratified   by   such 


owner  before  the  levy  of  an  attachment 
on  the  property,  the  assignment  will 
take  precedence  of  the  attachment. 
McKee  v.  Coffin,  66  Tex.  304,  1  S.  W. 
276;  Kittrell  v.  Blum,  77  Tex.  336,  338, 
14  S.  W.  69.  See  ante,  "By  Agents  or 
Attorneys,"  II,  B,  1. 

A.  and  F.  were  partners  in  the  drug 
business.  A.  bought  out  F.,  assuming 
the  indebtedness  of  the  firm.  He  bor- 
rowed from  B.  the  money  used  in  pay- 
ing F.  Subsequently  he  assigned  the 
stock  as  above  to  B.  to  pay  his  claim, 
and  the  residue  to  be  divided  among 
the  creditors  of  the  firm.  It  was  held 
that  a  creditor  of  the  firm  could  not  by 
attachment  proceedings  interfere  with 
B/s  interest  under  the  assignment. 
Hart  &  Co.  v.  Blum,  76  Tex.  113,  13 
S.  W.  181. 

Attachment  Taking  Precedence  of 
Assignment. — An  assignment  for  the 
benefit  of  creditors  was  executed  by 
one  of  two  partners,  and  purported  to 
convey  the  partnership  and  individual 
property  of  the  members  of  the  firm. 
Afterwards,  and  before  its  ratification 
by  the  other  member  of  the  firm,  the 
property  was  seized  under  attachment 
by  a  creditor  of  the  firm.  The  assignee 
gave  claimant's  bond.  In  a  trial  of 
right  of  property  it  was  held  that  the 
assignment  when  executed  was  void, 
and  the  ratification  could  not  relate 
back  so  as  to  affect  the  lien  of  the  at- 
tachment; that  the  declaration  of  the 
ratifying  partner  made  after  attach- 
ment that  the  original  deed  of  assign- 
ment was  made  under  his  instruction 
could  not  affect  rights  secured  by  the 
attachment;  that  they  could  only  be 
affected  by  competent  evidence  on  the 
trial  showing  the  existence  of  power 
in  the  original  maker  of  the  assign- 
ment to  act  for  the  other  member  of 
the  firm  in  conveying  his  individual 
property.  Kittrell  v.  Blum,  77  Tex. 
336,  14  S.  W.  69.  See  ante,  "By  Agents 
or  Attorneys,"  II,  B,  1. 

Property  Not  Subject  to  Attachment 
by  Reason  of  Possession  Remaining  in 
Prior    Mortgagee. — An    assignee     was 
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unable  to  obtain  actual  possession  of 
the  property  from  the  fact  that  it  was 
held  under  a  valid  mortgage  at  the  date 
of  the  assignment.  Other  creditors 
sought  to  appropriate  the  property  by 
attachment.  It  was  held  that. as  be- 
tween the  assignee  and  the  attaching 
creditors  the  property  was  not  subject 
to  attachment  by  reason  of  the  pos- 
session remaining  in  the  prior  mort- 
gagee. Dupuy  v.  Ullman,  etc.,  Co.,  78 
Tex.  341,  14  S.  W.  790. 

Garnishment  Deferred  to  Rights  of 
Accepting  Creditor  under  Assignment. 
— One  of  the  creditors  of  an  insolvent 
who  had  made  a  general  assignment 
with  preferences  was  a  bank  whose 
debt  was  secured  by  a  lien  on  exempt 
homestead  property.  After  the  assign- 
ment, the  bank  brought  suit  to  enforce 
the  lien,  but  dismissed  its  suit  and  ac- 
cepted under  the  assignment  before 
the  end  of  the  four  months  allowed  for 
accepting  by  the  statute.  The  alleged 
lien  on  the  homestead  was  shown  to 
be  invalid.  It  was  held  that  as  against 
unpreferred  creditors  who  had  gar- 
nisheed  the  assignee  before  the  bank 
accepted,  the  acceptance  was  sufficient 
to  entitle  the  bank  to  its  rights  as  a 
preferred  creditor  under  the  terms  of 
the  deed  of  assignment.  Patty,  etc., 
Co.  v.  City  Bank,  15  Tex.  Civ.  App. 
475,  41  S.  W.  173,  affirmed  in  93  Tex. 
736,  no  op. 

f.  Liens  of  Vendors  of  Personal  Prop- 
erty. 

Suit  was  instituted  to  enforce  pay- 
ment of  purchase  money  for  personal 
property  of  the  seller  who  reserved 
the  right  of  ownership  until  the  pur- 
chase money  should  be  paid.  The 
property,  an  ice  machine,  had  been 
fixed  to  the  realty  and  had  been  in  the 
purchaser's  possession  over  two  years. 
The  purchase  money  notes  reserving 
the  interest  were  not  recorded.  Sub- 
sequent to  the  filing  of  the  suit  the 
defendant  made  an  assignment  and  the 
property  was  sold  by  the  assignee.  It 
was  held  that  as  between  plaintiff  and 


the  defendant  the  defendant  could  not 
take  advantage  of  the  nonregistration,, 
nor  of  his  possession,  nor  could  the 
purchaser,  as  the  suit  to  foreclose  was 
pending  at  the  time  of  his  purchase 
from  the  assignee;  that  the  assign- 
ment by  the  defendant  after  suit  did 
not  affect  the  right  of  the  plaintiff  to 
payment  out  of  the  property  fixed  by 
suit.  San  Antonio  Brewing  Ass'n  v. 
Arctic,  etc.,  Mfg.  Co.,  81  Tex.  99,  16  S. 
W.  797. 
g.    Landlords'  Liens. 

The  lien  given  to  landlords  by  the 
act  of  April  4,  1874  (Paschal's  Dig., 
art.  7418c),  in  towns  and  cities  upon 
goods,  wares  and  merchandise  in  the 
rented  premises,  to  secure  rents  that 
may  become  due,  was  superior  to  a 
deed  of  assignment  for  the  benefit  of 
creditors,  made  after  the  rent  had  be- 
come due,  although  there  had  been  no 
levy  of  a  distress  warrant  prior  to  the 
assignment.  Rosenberg  v.  Shaper,  51 
Tex.  134.  See  post,  "Landlords'  Liens,'* 
VIII,  F,  3,  b,  (2).  And  see  the  title 
LANDLORD  AND  TENANT, 
h.  Judgment  Liens. 

Where  a  debtor  makes  an  assign- 
ment for  the  benefit  of  his  creditors,  a 
creditor,  especially  one  who  takes  un- 
der the  assignment,  can  not  by  obtain- 
ing judgment  against  the  debtor  fix  a 
lien  upon  land  and  subject  it  to  sale 
under  execution  thereon,  where  the 
debtor  had  conveyed  such  land  by  an 
unrecorded  deed  before  the  assign- 
ment, retaining  a  vendor's  lien  to 
secure  purchase  money,  which  was 
subsequently  paid  to  the  assignee;  he 
releasing  the  land;  the  debtor's  deed 
to  the  assignee  being  recorded  before 
the  filing  and  recording  of  the  ab- 
stract of  judgment.  Von  Stein  v. 
Trexler,  5  Tex.  Civ.  App.  299,  300,  2fc 
S.  W.  1047.  See  the  title  JUDG- 
MENTS AND  DECREES, 
i.  Pledges. 

An  assignor  had  pledged  certain 
notes  and  accounts,  it  being  agreed 
that  collections  were  to  be  made  at  itsr 
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risk  and  expense.  The  assignee  col- 
lected a  part  of  the  claims,  but  re- 
fused to  pay  the  amount  collected  to 
the  pledgee,  or  to  account  for  the 
notes  and  accounts.  It  was  held  that 
the  pledgee's  right  to  foreclose  was 
not  impaired  by  the  delivery  of  the 
notes  and  accounts  to  the  assignee; 
that  the  estate  of  the  assignor  was 
liable  only  for  such  sum  as  had  been 
improperly  diverted  to  its  benefit,  but 
was  not  liable  for  the  conversion  of 
the  notes  and  accounts.  Zivtey  v.  First 
Nat.  Bank  (Civ.  App.),  39  S.  W.  219, 
222.  See  the  title  PLEDGE  AND 
COLLATERAL  SECURITY. 

j.  Debts  of  Partnership  of  Which  As- 
signor Is  a  Member. 

One  partner  may  assign  his  interest 
in  the  partnership  property,  but  no  in- 
terest is  acquired  by  the  assignee,  ex- 
cept such  as  would  exist  after  the  pay- 
ment  of  all  the  partnership  debts.  Still 
•z/.  Focke,  66  Tex.  715,  716,  2  S.  W.  59. 

An  assignment  by  a  partner  of  his 
interest  in  the  firm  assets  without  the 
consent  of  his  co-partner,  will  work  a 
dissolution  of  the  partnership,  and  the 
assignee  will  take  such  interest  sub- 
ject to  the  settlement  of  the  partner- 
■ship  debts.  Patty,  etc.,  Co.  v.  City 
Bank,  15  Tex.  Civ.  App.  475,  483,  41 
S.  W.  173,  affirmed  in  93  Tex.  736, 
no  op. 

Where  the  firm  business  is  com- 
pleted, the  fact  that  the  partnership 
agreement  was  illegal  because  against 
public  policy,  does  not  deprive  a 
partner  of  his  right  to  have  the  assets 
first  applied  to  the  partnership  debts, 
nor  give  to  general  creditors  of  one 
partner  a  superior  right  over  the  firm 
creditors.  Patty,  etc.,  Co.  v.  City 
Bank,  15  Tex.  Civ.  App.  475,  41  S.  W. 
173,  affirmed  in  93  Tex.  736,  no  op.  See 
the  title  PARTNERSHIP. 

k.  Rights  of  Purchaser  of  Land  Sub- 
ject to  Vendor's  Lien. 

When  a  vendee  of  land  owes  a  pur- 
chase money  note  for  the  land,  and  the 
vendor   makes   an   assignment    of    his 


property  for  the  benefit  of  his  cred- 
itors, and  at  the  time  of  the  assignment 
owes  the  vendee  a  debt,  the  vendee 
has  a  right  to  bring  a  suit  against  the 
assignee  for  a  release  of  the  vendor's 
lien,  upon  tendering  him  the  balance 
due  on  his  note,  after  deducting  there- 
from the  indebtedness  of  the  vendor  to 
him.  The  assignee  is  the  proper  per- 
son to  whom  the  tender  should  be 
made  in  such  case.  Fry  v.  Houston, 
6  Tex.  Civ.  App.  710,  26  S.  W.  264.  See 
the  title  VENDORS'   LIENS. 

10.    To  What  Exemptions  Assignor  Is 
Entitled. 

a.  In  General. 

An  assignor  may  retain  from  the  as- 
signment such  of  his  property  as  is  by 
the  constitution  and  laws  of  this  state 
exempt  from  execution.  Tackaberry  v. 
City  Nat.  Bank,  85  Tex.  488,  491,  22 
S.  W.  151,  299,  affirming  22  S.  W.  121. 

Exemption  laws  have  application  to 
persons  resident  in  the  state  in  which 
they  exist,  and  when  an  assignment 
conveys  property  in  that  and  another 
state,  it  would  seem  that  the  exemp- 
tion laws  of  the  domicile  should  be 
given  effect.  But  in  case  of  statutory 
assignments  this  rule  would  not  apply. 
Weider  v.  Maddox,  66  Tex.  372,  1  S. 
W.  168.  See  the  title  EXEMPTIONS 
FROM  EXECUTION  AND  AT- 
TACHMENT. 

Where  a  deed  of  assignment  conveys 
all  the  property  of  the  debtor  except 
that  not  subject  to  forced  sale  for  pay- 
ment of  debts,  and  there  arises  a  con- 
troversy as  to  what  passes  by  such 
deed,  the  status  of  the  property  at  the 
time  of  the  assignment  is  the  question 
to  be  considered;  and  upon  the  court 
is  imposed  the  burden  of  ascertaining 
whether  the  facts  existing  when  the 
deed  of  assignment  became  operative 
withdrew  the  property  from  liability 
to  execution.  Tackaberry  v.  City  Nat. 
Bank,  85  Tex.  488,  22  S.  W.  151,  299, 
affirming  22  S.  W.  121. 

b.  Homestead  Exemptions. 

The  property  exempted  from  an  as~ 
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signment  under  a  homestead  exemp- 
tion is  such  property  as  constituted 
the  homestead  at  the  time  the  assign- 
ment was  made.  Wynne  v.  Hudson, 
66  Tex.  1,  12,  17  S.  W.  110. 

An  assignment  of  property  for  the 
benefit  of  creditors  can  not  convey 
property  protected  from  forced  sale  as 
a  place  of  business  at  the  time  the  as- 
signment was  made.  Liverpool,  etc., 
Ins.  Co.  v.  Ende,  65  Tex.  118. 

"The  place  of  business  of  the  head 
of  a  family  is  exempted  from  forced 
sale  and  will  not  pass  under  an  as- 
signment." Archibald  v.  Jacobs,  69 
Tex.  248,  254,  6  S.  W.  177. 

"But  it  may  be  doubted  if  a  prop- 
erty intended  to  be  used  at  some  fu- 
ture time  as  a  place  of  business,  but 
never  in  fact  so  used  before  an  assign- 
ment, would  be  exempted  from  the 
operation  of  an  assignment  by  the  fact 
that  the  head  of  the  family  had  com- 
menced to  improve  it  with  intention 
to  make  it  his  place  of  business,  no 
other  place  of  business  existing  at  the 
time  of  the  assignment.  Be  this  as  it 
may,  when  a  place  of  business  in  fact 
exists,  mere  intention  coupled  with 
preparation  to  use  another,  the  unsuit- 
ableness  of  that  in  use,  or  its  insecu- 
rity, can  not  make  the  exemption  ex- 
tend to  a  property  never  used  as  a 
place  of  business."  Archibald  v. 
Jacobs,  69  Tex.  248,  254,  6  S.  W.  177. 

A  debtor  being  insolvent  made  an 
assignment  of  all  her  property  not  ex- 
-empt  from  execution.  She  had  a 
"home,  and  a  business  homestead.  The 
natural  effect  of  the  assignment  was 
to  close  her  business.  In  the  -schedule 
of  assets  the  business  house  was  in- 
serted. The  testimony  showed  that 
the  assignor  had  no  fixed  intention  at 
any  time  either  to  resume  the  busi- 
ness she  had  formerly  carried  on,  or 
to  conduct  any  other  business  such  as 
would  have  continued  the  exemption 
of  the  place  of  business.  It  was  held 
that  the  finding  that  the  business 
homestead  passed  by  the  assignment 
was  supported  by  the  evidence.  Tacka- 


berry  v.  City  Nat  Bank,  85  Tex.  488, 
22  S.  W.  151,  299,  affirming  22  S.  W. 
121. 

Generally,  as  to  homestead  exemp- 
tions, see  the  title  HOMESTEAD 
EXEMPTIONS. 

VI.   Control,  Administration  and 
Protection  of  Estate. 

A.    IN   GENERAI^-POWERS  AND 
DUTIES  OF  ASSIGNEES. 

If  the  assignee  accepts  the  trust  he 
receives  the  title,  becomes  liable  for 
the  due  execution  of  the  trust,  and  may 
have  his  action  if  his  right  of  posses- 
sion be  invaded.  Weider  v.  Maddox, 
66  Tex.  372,  1  S.  W.  168. 

It  is  the  duty  of  the  assignee  to  ex- 
ecute the  trust  according  to  the  law, 
ignoring  illegal  powers  conferred  upon 
him.  Moody  &  Co.  v.  Carroll,  71  Tex. 
143,  148,  8  S.  W.  510. 

When  a  statutory  assignment  for  the 
benefit  of  creditors  is  made,  the  law 
becomes  part  of  the  deed  of  assign- 
ment and  will  control  the  assignee  in 
the  administration  of  the  assets,  al- 
though some  of  the  terms  of  the  deed 
are  at  variance  with  the  law.  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  8  S.  W. 
510;  Fant  v.  Elsbury,  68  Tex.  1,  2  S. 
W.  866. 

Under  the  statute  of  April  7,  1883, 
relating  to  assignments  (Gen.  Laws, 
p.  47),  no  matter  what  may  be  the  dis- 
position directed  by  an  assignor  in 
regard  to  the  trust  property  conveyed 
by  the  assignment,  the  beneficiaries 
under  the  trust  can  cause  it  to  be  ad- 
ministered for  the  best  interest  of  all. 
Keller  v.  Smalley,  63  Tex.  512;  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  146,  8  S. 
W.  510. 

But  in  Gibson  v.  Gray,  17  Tex.  Civ. 
App.  646,  654,  43  S.  W.  922,  the  court 
said:  "An  assignee,  appointed  in  a 
deed  of  assignment  made  in  conform- 
ity with  our  general  assignment  law 
(Revised  Statutes,  title  8,  articles 
71-86),  is  not  an  officer  of  court,  but 
merely   a   trustee    selected    and     con- 
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stituted  by  the  assignor.  The  manner 
in  which  he  shall  manage  and  dispose 
of  the  estate  assigned  for  the  benefit 
of  creditors  is  neither  fixed  by  orders 
of  court  nor  prescribed  by  statute.  He 
is  a  trustee  appointed  by  the  assignor 
for  the  purpose  of  selling  the  estate 
and  apportioning  the  proceeds  among 
all  the  creditors  of  the  assignor.  He 
acts  with  a  discretion  in  the  premises, 
and  responsibility  for  his  acts  rests 
upon  his  own  shoulders."  See  post, 
"Personal  Liability  of  Assignee,"  XIV. 

Collection  and  Distribution  of  As- 
sets.— An  assignee  holds  the  legal  title 
to  the  property  of  the  assigned  estate, 
and  it  is  his  right  and  duty  to  collect 
the  assets  and  to  distribute  them 
among  the  creditors.  Perry  v.  Steph- 
ens, 77  Tex.  246,  249,  13  S.  W.  984. 
See  ante,  "Title  and  Rights  Acquired 
by  Assignee,"  V,  B.  And  see  post, 
"Recovery  of  Assets,"  VI,  C. 

Protection  of  Property  Assigned.— 
After  the  assignee  has  accepted  and 
taken  possession  of  the  estate  assigned, 
it  is  his  duty  to  protect  the  property 
assigned  to  him;  and  if  it  is  unlawfully 
seized  or  damaged,  it  is  his  right  and 
duty  to  take  such  steps  as  may  be 
necessary  to  remedy  the  wrong.  Roby 
V.  Meyer,  84  Tex.  386,  19  S.  W.  557. 

This  applies  to  an  unlawful  seizure 
of  the  goods  by  a  creditor  of  the  as- 
signor under  attachment.  Roby  v. 
Meyer,  84  Tex.  386,  19  S.  W.  557.  See 
post,  "Recovery  of  Damages  for  Il- 
legal  Seizure  of   Property,"   VI,   E. 

An  assignee,  under  the  statute  can 
not  divest  himself  of  his  fiduciary 
character  nor  relieve  himself  of  re- 
sponsibility as  such  by  abandoning  the 
trust  estate  nor  by  conveying  it  to  an- 
other. Mcllhenny  Co.  v.  Todd,  71  Tex. 
400,  9  S.  W.  445. 

B.    CONVERSION    OF   ASSIGNED 
PROPERTY  INTO  MONEY. 

It  is  the  duty  of  an  assignee  to  con- 
vert the  assigned  property  into  money 
at  the  earliest  practicable  period,  and 
not  to  carry  on  the  business  in  which 


his  assignor  may  have  been  engaged. 
Wynne  v.  Simmons  Hardware  Co.,  67" 
Tex.  40,  1  S.  W.  568.  See,  also,  Wright 
v.  Linn,  16  Tex.  34,  35;  McCormackz^ 
Bignall  &  Co.,  1  App.  Civ.  Cases,  §r 
760.     See  post,  "In  General,"  XIV,  A. 

C.    RECOVERY  OF  ASSETS. 

Recovery  of  Property  Fraudulently- 
Conveyed  Prior  to  Assignment — As  a 

general  rule  an  assignee  for  the  benefit 
of  creditors  can  not  maintain  an  action- 
to  set  aside  a  conveyance  made  by  his- 
assignor  in  fraud  of  his  creditors  prior 
to  the  assignment.  Dittman  v.  Weiss- 
Bros.,  87  Tex.  614,  620,  30  S.  W.  863. 

The  ninth  section  of  the  act  of  March 
24,  1879,  applied  only  to  conveyances- 
in  contemplation  of  an  assignment,  and 
excluded  the  idea  that  other  fraudulent 
conveyances  were  intended  to  be  em- 
braced within  its  provisions.  As  to- 
such  other  conveyances,  the  assignee 
is  powerless.  Dittman  v.  Weiss  Bros.,. 
87  Tex.  614,  30  S.  W.  863. 

But  if  property  had  been  fraudu- 
lently conveyed  in  contemplation  of  an* 
assignment,  the  assignee,  or,  in  case  of 
his  neglect  or  refusal,  any  creditor  or 
creditors,  might  in  his  name,  upon 
securing  such  assignee  against  costs  or 
liability,  sue  for,  collect  and  cause  the 
same  to  be  applied  for  the  benefit  of 
creditors,  as  other  property  belonging 
to  the  debtor's  estate  in  the  hands  of 
the  assignee.  Blum  v.  Welborne,  58- 
Tex.  157,  163.  See  ante,  "Property- 
Conveyed  by  Assignor  Previous  to- 
Assignment,"  V,  E,  2. 

The  creditors  may  also  bring  suit  to* 
subject  property  fraudulently  conveyed 
by  the  assignor  to  the  payment  of  their 
debts,  though  the  conveyance  was  not 
made  in  contemplation  of  an  assign- 
ment. Dittman  v.  Weiss  Bros.,  87  Tex. 
614,  30  S.  W.  €63. 

Creditors  of  a  debtor  who  has  made 
a  statutory  assignment  are  not  re* 
stricted  to  the  remedy  given  in  the 
statute  to  subject  property  fraudu- 
lently assigned.  They  may  pursue  the 
remedy  given   by   the   statute  in   con- 
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junction  with  that  given  by  the  statute 
of  frauds.  Dittman  v.  Weiss  Bros.,  87 
Tex.  614,  30  S.  W.  863. 

Without  consideration  and  with  no 
intent  to  defraud  any  one,  land  was 
conveyed  by  appellant  and  wife  to  J. 
F.  P.  The  grantors  resided  thereon, 
and  continued  to  do  so.  J.  F.  P.  re- 
conveyed  the  land.  He  subsequently 
assigned  for  benefit  of  creditors.  While 
the  land  was  in  his  name  he  had  used 
it  as  a  basis  of  credit,  but  of  this  the 
appellant  had  no  notice.  The  assignee 
brought  suit  for  the  land,  and  recov- 
ered it  of  the  appellant.  It  was  held 
that  as  the  land  did  not  belong  to  J. 
F.  P.,  it  was  no  fraud  on  his  creditors 
for  him  to  reconvey  it  to  its  rightful 
owner;  that  if  creditors  had  extended 
credit  to  J.  F.  P.,  being  induced  to  do 
so  by  the  legal  title  being  in  him  so 
as  to  estop  the  appellant  as  against 
them,  still  the  assignee  could  not  as- 
sert such  right.  Peck  v.  Jones,  10 
Tex.  Civ.  App.  335,  30  S.  W.  382. 

Recovery  by  Creditors  of  Property 
Misappropriated  by  Assignees. — Where 
the  creditors  of  an  assigned  estate 
stand  upon  an  equal  footing  and  a  por- 
tion of  them  sue  to  recover  the  assets 
which  have  been  misappropriated  by 
the  assignees  and  to  enforce  the  deed 
of  assignment,  the  rule  is  that  Such 
plaintiffs  thus  named  in  the  petition 
who  sue  for  their  own  benefit  and 
for  the  benefit  of  those  who  may  join 
them  are  entitled  to  recover  the  whole 
estate,  in  order  that  it  may  be  taken 
in  charge  by  the  court  and  adminis- 
tered and  distributed  among  all  of  the 
creditors  according  to  their  several 
rights.  McCord  v.  Nabours,  101  Tex. 
494,  501,  109  S.  W.  913,  111  S.  W.  144, 
affirming   103    S.   W.   469. 

Defenses  Available  to  Action  to  Re- 
cover Assets. — In  an  action  by  an  as- 
signee to  recover  assets  belonging  to 
the  estate  assigned,  the  defendant  may 
set  up  any  valid  defense  that  might 
have  been  urged  against  the  assignor. 
Templeman  v.  Hutchins,  etc.,  Co.,  24 
2  Tex— 11 


Tex.  Civ.  App.  1,  3,  57  S.  W.  868,  af- 
firmed in  93  Tex.  650,  no  op. 

Thus  in  an  action  by  an  assignee 
against  a  bank  to  recover  a  sum  held 
on  deposit  by  the  bank  to  the  credit  of 
the  assignor  at  the  time  of  the  assign- 
ment, it  is  a  good  defense  that  the 
bank  has  appropriated  the  deposit  to 
the  liquidation  of  a  debt  which  it  held 
against  the  assignor.  Templeman  v. 
Hutchins,  etc.,  Co.,  24  Tex.  Civ.  App. 
1,  3,  57  S.  W.  868,  affirmed  in  93  Tex. 
650,   no   op. 

D.  PROTECTION  OF  ESTATE 
AGAINST    INVALID     CLAIMS. 

Assignee  May  Show  Nonexistence  of 
Alleged  Debt — When  property  is 
levied  on  in  the  hands  of  an  assignee, 
for  the  debt  of  an  assignor,  such  as- 
signee may  show  that  no  such  debt  in 
fact  existed.  Still  v.  Focke,  66  Tex. 
715,   2   S.   W.   59. 

And  if  judgment  had  already  been 
rendered  on  such  debt  in  a  proceeding 
to  which  the  assignee  was  not  a  party, 
he  may,  in  behalf  of  the  creditors,  show 
that  the  judgment  was  not  obtained  on 
an  existing  debt,  but  was  obtained  by 
collusion.  Still  v.  Focke,  66  Tex.  715, 
2  S.  W.  59. 

The  right  to  impeach  or  set  aside  a 
mortgage  which  is  valid  between  the 
mortgagor  and  mortgagee,  but  fraudu- 
lent and  void,  as  against  the  creditors 
of  the  mortgagor,  does  not  pass  to  the 
assignee  of  the  mortgagor,  by  a  volun- 
tary general  assignment  in  trust  for 
the  benefit  of  creditors  subsequently 
executed,  when  unaffected  by  any 
statute.     Keller  v.  Smalley,  63  Tex.  512. 

A  mortgage  was  executed  in  June, 
1884,  to  secure  a  debt  by  a  debtor, 
who,  in  September,  1884,  made  an  as- 
signment for  the  benefit  of  such  cred- 
itors as  would  consent  to  take  under 
it.  There  was  nothing  to  show  that 
the  assignment  was  contemplated 
when  the  mortgage  was  given,  or  that 
the  mortgagor  intended  by  executing 
it  to  delay  or  defraud  other  creditors, 
or   to   give   a   preference    over     other 
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creditors,  or  that  the  mortgagee  be- 
lieved that  such  was  the  purpose  of 
the  mortgagor.  It  was  held  constru- 
ing in  this  connection  the  ninth  section 
of  the  act  of  March  24,  1879,  relating 
to  assignments,  that  the  assignee  did 
not  have  the  same  right  to  attack  the 
mortgage,  which  was  unrecorded,  as 
creditors  of  the  assignor  holding  liens 
would  have.  Keller  v.  Smalley,  63 
Tex.  512. 

If  one  of  the  parties  making  an  as- 
signment is  not  a  partner  of  the  other 
assignor  and  joins  in  the  deed  for  the 
purpose  of  securing  payment  of  his  in- 
dividual debts  with  funds  belonging  to 
the  other  assignor,  it  does  not  justify 
the  creditors  of  the  latter  in  a  seizure 
of  the  goods  under  attachment.  The 
remedy  of  such  creditors  is  in  a  proper 
distribution  of  the  property  assigned, 
under  the  assignment,  enforced  by  an 
appeal  to  "the  equity  jurisdiction  of  the 
court.  Windham  v.  Patty,  62  Tex.  490; 
Jones  v.  Patty  (Sup.),  1  S.  W.  633,  634. 

£.      RECOVERY     OF      DAMAGES 
FOR    ILLEGAL    SEIZURE    OF 
PROPERTY. 
1.    In  General. 

Seizure  of  Mortgaged  Casks  Con- 
taining Beer  by  Purchaser  at  Mort- 
gage Sale. — Where  at  the  time  of  an 
assignment  by  a  brewing  company,  the 
brewery  with  the  machinery  and  casks 
therein  are  subject  to  a  mortgage,  it  is 
the  duty  of  the  assignee  to  remove  the 
beer  from  the  casks,  and  if  he  fails  to 
do  so  prior  to  the  time  of  the  purchase 
of  the  casks  by  a  purchaser  at  a  sale 
under  the  mortgage,  he  can  not  re- 
cover damages  from  such  purchaser 
for  seizing  such. casks  under  a  writ  of 
sequestration,  rightfully  sued  out.  Such 
seizure  is  not  in  itself  a  conversion  of 
the  beer.  Meyer  v.  Orynski  (Civ. 
App.),  25  S.  W.  655,  affirmed  in  93  Tex. 
714,  no  op. 

Action  of  Judge  in  Approving  As- 
signee's Bond  Can  Not  Be  Questioned. 
— Where  the  bond  of  an  assignee  for 
the  benefit  of  creditors  has   been  ap- 


proved and  filed  with  the  county  clerk, 
the  action  of  the  judge  approving  it 
can  not  be  called  in  question  in  a  suit 
by  the  assignee  against  one  who 
wrongfully  takes  the  assigned  prop- 
erty. Cunningham  v.  Holt,  12  Tex, 
Civ.  App.  150,  33  S.  W.  981,  affirmed  in 
93  Tex.  658,  no  op. 

Evidence  of  Value  of  Goods  Admis- 
sible.— In  an  action  by  an  assignee  to 
recover  damages  for  the  illegal  seizure 
of  the  goods  assigned,  evidence  as  to 
the  value  of  the  goods  held  to  be  ad- 
missible. Barber  v.  Hutchins,  66  Tex. 
319,  323,  1  S.  W.  275. 

2.   Seizure  under  Attachment 

Damages  caused  by  the  wrongful 
and  malicious  issuance  of  an  attach- 
ment on  property  assigned  after  the 
assignment  vests  in  the  assignee,  and 
an  action  for  them  is  maintainable  by 
him  and  not  by  the  assignor.  Roby  v. 
Meyer,  84  Tex.  386,  391,  19  S.  W.  557. 
The  ownership  of  all  the  claims 
against  the  estate  of  an  assignee  by 
purchase  subsequent  to  wrongful 
seizure  by  the  purchaser,  under  attach- 
ment of  goods  which  had  been  legally 
conveyed  to  the  assignee,  can  not  af- 
fect the  right  of  the  assignee  to  re- 
cover in  an  action  for  damages  based 
on  the  trespass  committed  by  the  il- 
legal seizure  under  the  writ.  Perry  v. 
Stephens,  77  Tex.  246,  13  S.  W.  984. 

An  assignee  brought  suit  for  dam- 
ages for  the  seizure  and  sale  of  the  as- 
signed goods,  by  a  creditor  of  his 
assignors,  under  attachment.  It  was 
shown  that  over  two  months  elapsed 
between  the  seizure  and  sale,  and  there 
was  evidence  tending  to  show  that  the 
goods  were  much  damaged  during  the 
interval.  No  issue  was  made  by  the 
pleadings*  as  to  whether  notice  had 
been  given  to  creditors  to  establish 
their  claims,  or  as  to  whether  such 
claims  had  been  established,  but  more 
time  than  would  be  requisite  for  those 
purposes  had  elapsed  before  the  trial. 
It  was  held  that  evidence  was  not  ad* 
missible   to    show     what     the     goods 
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brought  at  the  sheriffs  sale;  that  it 
was  not  necessary  for  the  plaintiff  to 
make  proof  that  claims  of  creditors 
had  been  established;  that  the  right  of 
the  plaintiff  to  recover  was  fixed  by 
the  facts  existing  at  the  time  the  ac- 
tion was  brought.  Barber  v.  Hutchins, 
«6  Tex.  319,  1  S.  W.  275. 

If  the  prdperty  assigned  is  illegally 
taken  from  the  assignee's  possession, 
nothing  subsequently  occurring  can 
-affect  his  right  to  recover,  or  the 
measure  of  his  damage.  It  is  im- 
material, as  between  the  creditors 
.and  the  assignee,  that  he  bought  a 
portion  of  the  assigned  goods  which 
had  been  seized  under  writs  of  at- 
tachment sued  out  by  the  creditors, 
and  sold  by  the  sheriff  under  an  order 
of  court.  If  the  assignee's  action  is 
based  on  the  fact  of  conversion,  he 
may  recover  the  value  of  the  goods 
when  taken.  Schoolher,  etc.,  Co.  v. 
Hutchins,  66  Tex.  324,  1   S.  W.  266. 

Part  of  the  property  assigned  under 
-a  statutory  assignment  was  attached 
"by  a  nonaccepting  creditor  who  had  it 
-sold  and  received  the  proceeds  in  pay- 
ment of  his  debt.  In  a  suit  by  the  as- 
signee against  such  creditor,  it  was 
Tield  that  the  assignee  was  entitled  to 
recover  the  value  of  the  goods  seized 
and  converted,  and  this  although  he 
had  in  his  hands  assets  amply  suffi- 
cient to  pay  in  full  the  debts  due  the 
accepting  creditors.  Langham  v.  Lanier, 
7  Tex.  Civ.  App.  4,  7,  26  S.  W.  255,  af- 
firmed in  93  Tex.  645,  no  op.;  Euless 
■v.  Tomlinson  (Civ.  App.),  38  S.  W. 
534,    affirmed  in  93  Tex.  659,  no  op. 

In  an  action  of  conversion  brought 
"by  an  assignee  for  the  benefit  of  cred- 
itors against  a  nonaccepting  creditor 
who  has  attached  the  property,  evi- 
dence is  inadmissible  to  show  that  the 
assignee  has  sufficient  property  in  his 
hands  to  pay  the  claims  of  all  the  ac- 
cepting creditors.  Cunningham  v. 
Holt,  12  Tex.  Civ.  App.  150,  33  S.  W. 
3G1,  affirmed  in  93  Tex.  658,  no  op. 

In  a  suit   by  an  assignee  of  an  in- 


solvent debtor  against  an  attaching 
creditor,  who  had  seized  the  assigned 
property  to  secure  his  debt,  the  assign* 
ment  being  a  valid  one,  it  was  held  that 
if  the  attaching  creditor  wished  to 
justify  himself  and  show  that  the 
other  creditors  were  not  injured,  and 
that  he  v;as  the  only  remaining  cred- 
itor who  was  entitled  to  the  money 
which  the  plaintiff  might  recover,  the 
onus  was  on  him  to  prove  it.  Nave  v. 
Britton,  61  Tex.  572. 

F.    SALE  OF  PROPERTY. 

1.  Time  of  Sale. 

Provision  in  Assignment  Not  Caus- 
ing Unreasonable  Delay. — As  the  stat- 
ute allows  creditors  six  months  within 
which  to  consent  to  an  assignment,  it 
must  have  contemplated .  that  this 
length  of  time  would  not  be  an  unrea- 
sonable one  within  which  to  sell  the 
property  of  the  estate.  Therefore  a 
provision  in  an  assignment,  authoriz- 
ing a  sale  within  a  shorter  period  than 
six  months,  can  not  be  said  to  cause 
unreasonable  delay.  Wert  v.  Schneider, 
64  Tex.  327. 

2.  Method  of  Sale. 

An  assignment  conferring  the  power 
upon  the  assignee  to  sell  the  property 
on  a  credit  will  not  render  the  assign- 
ment void.  The  estate  will  be  man- 
aged according  to  the  best  interests  of 
the  creditors,  regardless  of  the  direc- 
tions given  in  the  assignment.  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  146,  8  S. 
W.  510.  See  ante,  "What  Constitutes 
Fraud,"  IV,  B,  2. 

"Cases  may  arise  in  which  fop  many 
reasons,  sales  on  a  credit  would  best 
subserve  the  interests  of  all,  and  in 
such  case  the  creditors  could  compel 
the  assignee  so  to  sell."  Moody  &  Co. 
v.  Carroll,  71  Tex.  143,  146,  8  S.  W. 
510;  Keller  v.  Smalley,  63  Tex.  512, 
516. 

"And,  on  the  other  hand,  cases  may 
arise  in  which  it  would  be  to  the  ad- 
vantage of  creditors  that  the  property 
should  be  sold  for  cash,  and  in  such 
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case  the  assignee,  who  might  desire  or 
intend  to  sell  on  a  credit,  could  be 
compelled  to  sell  for  cash."  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  146,  8  S. 
W.  510;  Keller  v.  Smalley,  63  Tex.  512, 
516. 

3.   Validity  of  Sale, 
a.  Sale  to  Assignee. 

Sale  to  Assignee  without  Knowl- 
edge of  Creditors,  Voidable. — A  sale 
of  the  trust  property  to  the  assignee 
without  the  consent  or  knowledge  of 
the  creditors  is  voidable  at  the  option 
of  such  creditors.  Nabours  v.  Mc- 
Cord,  100  Tex.  456,  460,  100  S.  W.  1152; 
McCord  v.  Nabours,  101  Tex.  494,  500, 
109  S.  W.  913,  111  S.  W.  144,  affirming 
103  S.  W.  469;  Nabours  v.  McCord,  97 
Tex.  526,  80  S.   W.   595. 

Remedies  of  Creditors. — The  cred- 
itors in  such  case  are  entitled  to  have 
the  sale  set  aside  or  to  recover  for 
damages  sustained  by  them  by  reason 
of  such  sale.  Nabours  v.  McCord,  100 
Tex.   456,  462,   100   S.  W.   1152. 

Good  Faith,  Honest  Purposes  and 
Good  Results,  Not  Sufficient  Defenses. 
— The  good  faith  and  honest  purposes 
of  the  assignee  who,  without  the  con- 
sent of  the  beneficiaries,  becomes  the 
purchaser  of  property  confided  to  his 
care,  constitutes  no  defense  to  an  as- 
sertion by  the  beneficiaries  of  the 
voidability  of  the  title  thus  acquired. 
McCord  v.  Nabours,  101  Tex.  494,  500, 
109  S.  W.  913,  111  S.  W.  144,  affirming 
103  S.  W.  469;  Nabours  v.  McCord,  100 
Tex.  456,  460,  100  S.  W.  1152;  Nabours 
v.  McCord,  97  Tex.  526,  80  S.  W.  595. 

Nor 'can  the  sin  of  self-interest  thus 
injected  into  the  transaction  be  con- 
doned by  good  results  in  favpr  of  the 
cestui  que  trust.  Nabours  v.  McCord, 
100  Tex.  456,  461,  100  S.  W.  1152;  Na- 
bours v.  McCord,  97  Tex.  526,  534,  80 
S.   W.    595. 

It  makes  no  difference  whether  the 
sale  was  at  public  auction  and  bona 
fide  for  a  fair  price  or  otherwise. 
Chancellor  Kent  in  Davone  v.  Fanning, 
2    Johns.    Ch.    Rep.    258,    quoted    with 


approval    in    Nabours    v.    McCord,    97* 
Tex.    526,    533,   80   S.    W.   595. 

A  sale  of  property  by  assignees  for 
the  benefit  of  creditors  made  directly 
or  indirectly  to  one  of  such  assignees, 
without  the  consent  of  the  benefici- 
aries in  the  trust,  was  held  to  be  void- 
able at  the  election  of  such  bene- 
ficiaries, within  a  reasonable  time, 
without  regard  to  whether  the  pur- 
chase by  such  assignee  was  made  in 
good  faith  and  for  an  adequate  con- 
sideration or  not.  Nabours  v.  Mc- 
Cord, 97  Tex.  526,  80  S.  W.  595. 

The  difficulty  of  ascertaining  the 
real  truth  as  to  the  intention  of  the 
trustee  who  thus  possesses  himself  of 
the  property  committed  to  his  care  is 
so  manifest  that  the  rule  established 
by  the  courts  to  exclude  all  inquiry 
into  that  matter  is  plainly  necessary 
to  guard  against  the  abuse  of  such  au- 
thority. McCord  v.  Nabours,  101  Tex. 
Civ.  App.  494,  500,  109  S.  W.  913,  111 
S.  W.  144,  affirming  103  S.  W.  469. 

Such  a  sale  to  the  assignee  mightL 
become  valid  by  the  approval  of  the 
beneficiaries,  or  through  their  failure, 
with  full  knowledge  of  the  facts,  to 
assert  their  right  to  set  it  aside  within 
a  reasonable  time.  Nabours  v.  Mc- 
Cord, 100  Tex.  456,  461,  100  S.  W.  1152; 
Nabours  v.  McCord,  97  Tex.  526,  534, 
80   S.   W.   595. 

Sale  Indirectly  to  Assignee. — Where 
the  assignee  guaranteed  resale  by  one 
intending  purchase  of  a  part  of  the 
property  at  the  price  of  sale,  which 
was  on  credit,  and  afterwards  fur- 
nished the  money  to  carry  out  this  ar- 
rangement in  the  name  of  a  third  party 
to  whom,  on  making  payment,  the 
property,  held  by  the  trustee  till  that 
time,  was  transferred  by  the  purchaser, 
the  sale  was  indirectly  one  by  the  as- 
signee to  himself,  and  was  voidable  by 
the  beneficiaries  irrespective  of  the 
good  faith  of  the  transaction.  Nabours 
v.  McCord,  97  Tex.  526,  80  S.  W.  595. 
See,  also,  Nabours  v.  McCord,  36  Tex. 
Civ.  App.  504,  75  S.  W.  827,  affirmed  in 
98  Tex.  626,  no  op. 
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Guarantee  by  Assignee  to  Take  Part 
•of  Property  Off  Purchaser's  Hands.— 

In  a  suit  by  creditors  to  set  aside  a 
sale  of  property  of  an  insolvent  by  his 
assignee  who  had  acquired  title  there- 
under, it  was  error  to  charge  that  such 
sale  was  valid  if  the  purchaser  had  not 
bound  himself  to  let  the  assignee  take 
the  property  at  the  amount  of  his  bid, 
but  had  merely  purchased  under  a 
guaranty,  made  in  good  faith  by  such 
trustee  and  for  the  purpose  of  having 
the  whole  property  bring  a  fair  price, 
to  take  a  part  of  same  off  his  hands. 
Nabours  v.  McCord,  97  Tex.  526,  80  S. 
W.  595;  Nabours  v.  McCord,  36  Tex. 
Civ.  App.  504,  75  S.  W.  827,  affirmed 
in  98   Tex.  626,  no   op. 

It  was  error  and  a  charge  on  the  ef- 
fect of  evidence  to  single  out  one  cir- 
cumstance in  the  transaction  and  in- 
struct as  to  its  legal  effect  instead  of 
leaving  it  to  be  considered,  in  connec- 
tion with  all  the  other  facts,  on  the 
issue  as  to  the  motives  actuating  the 
trustee  in  making  the  sale.  Nabours 
v.  McCord,  36  Tex.  Civ.  App.  504,  75 
S.  W.  827,  affirmed  in  98  Tex.  626, 
no  op. 

Improvements  Made  by  Assignee 
Offset  against  Claim  for  Rent — Where 
a  sale  of  land  by  an  assignee  is  set 
aside  at  the  suit  of  the  creditors  on 
the  ground  that  the  assignee  was  in- 
directly the  purchaser,  the  assignee  is 
entitled  to  have  the  enhanced  value  of 
the  land  caused  by  improvements 
made  by  him  after  the  purchase  and 
prior  to  the  action  offset  against  the 
claim  of  the  creditors  for  rent.  Mc- 
Cord v.  Nabours,  101  Tex.  494,  503, 
109  3.  W.  913,  111  S.  W.  144,  affirming 
103   S.  W.  469. 

b.    Sale   Authorized  by  Assignor   and 
Preferred  Creditors  Whose  Debts 
Exceed    Value    of    Property    As- 
signed. 
P.,  an  insolvent  merchant,  made  an 
•  assignment  for  the  benefit  of  his  cred- 
itors to  D.,  as  trustee.    Three  of  them 
■were  preferred   creditors,   the    amount 


of  their  preferred  debts  being  about 
$4,000,  and  the  total  value  of  the  prop- 
erty conveyed  being  $2,750.  The  deed 
of  assignment  authorized  D.  to  sell  at 
private  sale  or  in  bulk,  for  cash.  The 
three  preferred  creditors  authorized  D. 
to  deliver  the  property  back  to  P.,  to 
be  held  by  him  as  their  agent;  and  they 
also  authorized  P.  to  sell  the  prop- 
erty to  Mrs.  P.,  his  wife,  as  and  for 
her  separate  estate,  she  to  pay  $1,000 
cash,  $1,000  a  little  later,  when  the 
property  should  be  delivered  to  her, 
and  $320  at  a  future  date,  for  which 
her  note  was  to  be  taken.  P.  assented 
to  this  sale.  It  was  held  that  as  the 
assignor,  P.,  and  the  preferred  credit- 
ors whose  debts  exceeded  the  total 
value  of  the  goods,  authorized  and  as- 
sented to  the  sale,  such  sale  was  valid 
and  conveyed  the  title  to  Mrs.  P.  Pitt 
v.  Elser,  7  Tex.  Civ.  App.  47,  32  S.  W. 
146. 

4.   Employment  of  Broker  to  Sell  Real 
Estate. 

An  assignee  has  the  right  to  em- 
ploy the  assistance  of  a  real  estate 
broker  to  sell  land  belonging  to  the 
trust  estate,  if  reasonably  necessary 
for  a  proper  administration  of  his 
trust,  and  is  justified  in  paying  for 
such  services  out  of  the  funds  of  the 
estate.  Gibson  v.  Gray,  17  Tex.  Civ. 
App.   646,  655,   43   S.  W.  922. 

Where  a  broker  recovers  a  judg- 
ment for  services  so  rendered  he  is 
entitled  to  a  decree  that  the  judgment 
be  paid  out  of  the  funds  of  the  in- 
solvent estate;  and  if  the  original  as- 
signee has  been  discharged  as  such,  is 
entitled  to  judgment  over  against  the 
estate  in  the  hands  of  his  successor. 
Gibson  v.  Gray,  17  Tex.  Civ.  App.  646, 
43   S.  W.  922. 

G.    EMPLOYMENT     OF     ATTOR- 
NEYS AND  CLERKS. 

A  provision  in  a  deed  of  assign- 
ment for  reasonable  attorneys'  fees 
for  writing  the  deed  and  for  advising 
the  assignee  in  executing  the  trust,  is 
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legal,  and  no  ground  for  setting  aside 
the  assignment.  Butler,  etc.,  Co.  v. 
Sanger,  4  Tex.  Civ.  App.  411,  23  S.  W. 
487.  See  post,  "Compensation  and  Al- 
lowances," VII,  B. 

Provisions  in  a  deed  of  assignment 
empowering  the  trustee  to  sell  at  pub- 
lic or  private  sale,  and  to  employ 
clerks  and  attorneys  to  advise  and  as- 
sist him  in  the  execution  of  the  trust, 
may  or  may  not  be  reasonable  in  the 
execution  of  the  trust.  But  it  seems 
that  where  the  property  assigned  is 
insufficient  to  satisfy  the  preferred 
creditors,  that  an  unpreferred  creditor 
would  have  no  ground  of  complaint 
about  the  expenses  of  executing  the 
trust.  Butler,  etc.,  Co.  v.  Sanger,  4 
Tex.  Civ.  App.  411,  23   S.   W.   487. 

H.  PAYMENT  OF  TAXES,  RENTS 
AND  EXPENSES. 

The  law  requires  the  assignee  to 
pay  all  the  expenses  of  the  execution 
of  the  trust,  and  all  taxes  due  and  to 
become  due  upon  the  property  while 
it  is  in  his  hands;  also  the  rents  to 
become  due  for  such  time.  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  147,  8  S. 
W.  510. 

I.  TIME  WITHIN  WHICH  ES- 
TATE MUST  BE  WOUND  UP. 
If  an  assignor  provides,  in  an  as- 
signment otherwise  valid,  for  an  un- 
reasonable delay  in  winding  up  his 
estate,  the  law  will  disregard  his 
wishes  in  that  respect  and  have  the 
estate  settled  within  the  time  pre- 
scribed by  statute.  Wert  v.  Schnei- 
der, 64  Tex.  327.  See  post,  "Account- 
ing," VII,  A. 

J.  ADMINISTRATION  OF  ES- 
TATE AFTER  DISCHARGE 
OF  ASSIGNEE. 

Where  after  an  assignee  has  been 
discharged  assets  misappropriated  by 
him  are  recovered  at  the  suit  of  the 
beneficiaries,  the  district  court  has  au- 
thority to  appoint  a  receiver  or  as- 
signee and  continue  the  administration 


of  the  assignment  until  such  property 
is  sold  and  the  proceeds  distributed 
according  to  the  rights  of  the  cred- 
itors. McCord  v.  Nabours,  101  Tex. 
494,  502,  109  S.  W.  913,  111  S.  W.  144„ 
affirming  103  S.  W.  469. 

VII.  Accounting  of  Assignees, 

Compensation,  Allowances 

and  Discharge. 

A.  ACCOUNTING. 

An  assignee  under  a  common-law* 
assignment  must  be  treated  as  a  trus- 
tee, and  will  be  held  to  a  strict  ac- 
count as  such.  A  cestui  que  trust  un- 
der such  an  instrument  may  file  a  bill 
on  his  own  behalf,  and  on  behalf  of 
the  other  creditors,  against  the  trus- 
tee, and  require  him  to  account  fullv 
for  the  trust  estate  in  his  hands.  Ten 
ncnt  v.  Davis  (Civ.  App.),  31  S.  W. 
251,  255. 

The  courts,  under  their  equity  pow- 
ers, can  compel  an  accounting  by  an 
assignee  whenever  it  is  shown  that 
the  interests  of  the  assignor,  or  the 
creditors,  demand  it.  Schutz  v. 
Burges  (Civ.  App.),  110  S.  W.  494,  498. 

No  time  is  prescribed  within  which  an 
assignee  is  required  to  make  a  report 
of  his  proceedings  under  the  assign- 
ment, but  it  is  provided  that,  when 
he  desires  to  be  finally  discharged,  "he 
may  make  a  report  of  his  proceedings, 
showing  the  moneys  and  assets  that 
have  come  into  his  hands,  and  how  the 
£ame  have  been  disbursed  and  dis-l 
posed  of."  If  an  assignee  unnecessa- 
rily delayed  the  closing  out  of  the  es- 
tate and  the  filing  of  his  report,  no 
doubt  a  court  of  equity  would  com- 
pel him  to  perform  those  duties;  but 
the  mere  fact  that  three  or  more  years 
may  have  elapsed  between  his  appoint- 
ment and  final  report  would  not  of  it- 
self form  the  basis  of  a  suit.  Schutz 
r.  Burges  (Civ.  App.),  110  S.  W.  494, 
497. 

B.  COMPENSATION     AND     AL- 
LOWANCES. 

Statute   Not    Unconstitutional— The 
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provision  of  article  85,  of  the  Revised 
Statutes  of  1895,  to  the  effect  that  "the 
assignee  shall  be  entitled  to  reasona- 
ble compensation  for  his  services  and 
his  necessary  costs  and  expenses  in- 
cluding also  his  attorney's  fees,  all 
to  be  allowed,  in  case  of  difference  be- 
tween the  parties,  by  the  county  judge 
or  judge  of  the  district  court,"  is  not 
unconstitutional  as  depriving  parties 
of  a  trial  by  jury.  Schutz  v.  Burges 
(Civ.   App.),   110  S.   W.   494,   498. 

Assignor  or  Creditor  May  Question 
Amount  of  Commissions  Charged. — 
There  is  nothing  in  article  85,  of  the 
Revised  Statutes  of  1895,  to  preclude 
an  assignor  or  creditor  from  question- 
ing the  amount  of  commissions 
charged  by  the  assignee,  at  any  time 
before  the  expiration  of  twelve  months 
from  the  time  the  final  report  is  filed. 
Schutz  v.  Burges  (Civ.  App.),  HO  S. 
W.  494,  498. 

Expenses  of  attorneys  in  the  execu- 
tion of  the  trust  are  proper  items  of 
expense  and  should  be  allowed.  But- 
ler, etc,  Co.  v.  Sanger,  4  Tex.  Civ.  App. 
411,  23  S.  W.  487. 

That  an  assignee  acting  in  good 
faith  becomes  so  personally  interested 
in  a  sale  of  the  trust  property  as  to 
render  such  sales  voidable  at  the  suit 
of  the  creditors,  is  not  ground  for  for- 
feiture of  his  right  to  compensation 
for  services  rendered  as  assignee,  ex- 
cept such  as  were  rendered  in  connec- 
tion with  the  sale.  McCord  v.  Na- 
bours,  101  Tex.  494,  503,  109  S.  W.  913, 
111  S.  W.  144,  affirming  103  S.  W.  469. 

C.    DISCHARGE. 

Under  article  86  of  the  Revised 
Statutes  if  an  assignee  who  has  fully 
performed  the  duties  of  his  trust  and 
desires  to  be  finally  discharged  there- 
from, makes  a  report  of  his  proceed- 
ings under  the  assignment,  showing 
the  moneys  and  assets  that  have  come 
into  his  hands,  and  how  the  same  have 
been  disbursed  and  disposed  of,  the 
truth  of  which  is  verified  by  his  affi- 
davit, and  such  report  is  filed  and  re- 


corded in  the  office  of  the  county  clerk 
cf  the  county  in  which  the  assignment 
is  recorded,  such  assignee  is  discharged 
and  ceases  to  be  an  assignee  on  the 
day  such  final  report  is  recorded.  Mc- 
Cord v.  Nabours,  101  Tex.  494,  502, 109 
S.  W.  913,  ill  S.  W.  144,  affirming 
103   S.    W.   469. 

Vm.  Subjection  of  Assets  to  Pay- 
ment of  Claims. 

A.      MANNER     OF     ENFORCING 
CLAIMS. 

Where  property  has  been  assigned 
for  the  benefit  of  creditors  it  has 
ceased  to  be  subject  to  seizure  and 
sale  under  execution,  at  the  suit  of  a 
creditor,  because  it  has  ceased  to  be 
the  property  of  the  assignor,  and  cred- 
itors must  enforce  such  rights  as  they 
may  have  through  the  assignment  or 
in  the  manner  prescribed  by  statute. 
Hudson  v.  Eisenmayor  Sr.  Milling,  etc., 
Co.,  79  Tex.  401,  407,  15  S.  W.  385. 
See,  also,  Scott  v.  McDaniel,  67  Tex. 
315,  317,  3  S.  W.  291. 

But  an  intention  to  deny  to  a  cred- 
itor the  right  to  enforce  a  valid  lien 
through  the  courts  must  be  clearly 
expressed,  and,  when  no  other  ade- 
quate remedy  is  provided,  it  will  not 
be  inferred  from  the  fact  that  the  prop- 
erty through  which  the  right  is  to  be 
made  valuable  has  legally  passed  into 
the  hands  of  an  assignee  for  the  ben- 
efit of  creditors.  Keller  v.  Smalley, 
63   Tex.   512. 

"If  any  creditor  has  an  equitable 
claim  or  legal  right  against  the  as- 
signed property,  which  he  seeks  to  as- 
sert otherwise  than  as  the  statute 
contemplates,  he  must  plead  and  prove 
the  facts  on  which  such  claim  or  right 
is  founded."  Barber  v.  Hutchins,  66 
Tex.  319,  323,  1  S.  W.  275. 

If  any  facts  exist  which  authorize 
creditors  to  seize  and  appropriate  the 
entire  property  in  the  assignee's  pos- 
session to  the  satisfaction  of  their 
claim,   they   must   allege   and   establish 
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them  by  proof.     Hart  &  Co.  v.  Blum, 
76  Tex.   113,   117,   13  S.   W.   181. 

B.  CONSENT  TO  OR  ACCEPT- 
ANCE  OF  ASSIGNMENT. 

1.  Common-Law  Assignments. 

The  acceptance  of  a  common-law  as- 
signment for  the  benefit  of  creditors 
of  the  grantors  will  be  presumed,  in 
the  absence  of  evidence  to  the  con- 
trary, where  there  are  no  conditions 
connected  with  the  grant  of  the  prop- 
erty. Gonzales  v.  Batts,  20  Tex.  Civ. 
App.  421,  50  S.  W.  403;  Swearingen  v. 
Hendley  &  Co.,  1   Posey  639,  640. 

2.  Statutory   Assignments. 

The  fifth  section  of  the  act  of  March 
24,  1879,  Rev.  Stat.,  art.  75,  Sayles'  Civ. 
St.,  art.  65e,  requires  that  creditors 
shall  make  known  to  the  assignee 
their  consent  in  writing  within  four 
months  after  publication  of  notice 
of  such  assignee's  appointment,  and 
no  creditor  not  assenting  is  entitled  to 
receive  or  take  any  benefit  under  the 
assignment.  Sanborn  v.  Norton,  59 
Tex.  308,  311;  Moody  &  Co.  v.  Tem- 
pleman,  23  Tex.  Civ.  App.  374,  377, 
56  S.  W.  588.  See,  also,  Winslett  v. 
Randle,   1  App.   Civ.  Cases,  §  1189. 

Waiver  of  Written  Consent—But 
this  provision  does  not  make  consent 
otherwise  than  in  writing  invalid.  If 
a  creditor  actually  consents,  though 
not  in  writing,  the  assignee  may  pro- 
ceed as  if  such  creditor  were  ranked 
among  those  accepting.  If  his  claim 
be  paid,  it  is  conclusive  evidence  of  ac- 
ceptance. Sanborn  v.  Norton,  59  Tex. 
308. 

But  while  the  assignee  may  waive 
this  formal  written  consent  and  act 
upon  assent  made  known  to  him  in 
some  other  way,  yet  in  the  absence  of 
such  waiver  no  dividend  can  accrue  to 
a  creditor  unless  he  brings  his  claim 
strictly  within  the  provisions  of  the 
statute.  Moody  &  Co.  v.  Templeman, 
23  Tex.  Civ.  App.  374,  377,  56  S.  W. 
588. 


Acceptance  Must  Be  Unconditional 
and  Unambiguous. — The  assignee  has 
the  right  to  require  to  be  filed  with 
him  an  unconditional  and  unambiguous 
acceptance.  Moody  &  Co.  v.  Temple- 
man,  23  Tex.  Civ.  App.  374,  378,  56  S. 
W.   588. 

Where  a  general  assignment  for  the 
benefit  of  creditors  has  been  made,  and 
a  creditor  of  the  assignor  has  gar- 
nished a  debt  due  by  virtue  of  the  as- 
signment to  the  assignee,  such 
creditor's  acceptance  under  the  assign- 
ment, reserving  the  right  to  pursue  the 
garnishment,  and  made  for  the  residue 
of  his  debt  after  the  amount  garnished 
shall  have  been  applied  to  its  satisfac- 
tion, may  be  rejected  by  the  assignee. 
Moody  &  Co.  v.  Templeman,  23  Tex. 
Civ.  App.  374,  56  S.  W.  588. 

Time  of  Acceptance. — Each  creditor 
is  entitled  to  four  months  after  notice 
of  the  assignment  within  which  to  ac- 
cept under  it.  Patty,  etc.,  Co.  v.  City 
Bank,  15  Tex.  Civ.  App.  475,  482,  41 
S.  W.  173,  affirmed  in  93  Tex.  736, 
no  op. 

Where  a  copy  of  the  assignment  is 
received  by  a  creditor  by  mail,  and  he 
fails  to  make  known  his  consent 
thereto  within  four  months,  he  cannot 
participate  in  the  assignment,  though 
the  assignee  failed  to  give  notice  by 
publication  of  his  appointment,  as  re- 
quired in  Sayles'  Civ.  Stat,  art.  65d. 
Haynie  v.  Blum  (Civ.  App.),  28  S.  W. 
368. 

A  creditor's  notification  to  the  as- 
signee of  his  acceptance  under  a  gen- 
eral assignment,  given  after  the 
expiration  of  the  four  months  within 
which  the  statute  requires  that  such 
acceptance  shall  be  made  known, 
comes  too  late,  where  the  assignee  had 
already  declared  a  partial  dividend 
among  the  accepting  creditors,  and  the 
reason  for  the  delay  in  such  acceptance 
was  that  the  creditor,  after  the  assign- 
ment, had  resorted  to  a  garnishment 
which  put  in  question  the  right  and 
title  of  the  assignee  to  the  garnished 
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fund.  Moody  &  Co.  v.  Templeman, 
23   Tex.  Civ.  App.  374,  56  S.  W.  588. 

Object  of  Requiring  Consent — The 
statute  requiring  the  assent  of  cred- 
itors desiring  to  take  under  the  deed 
has  several  objects  in  view.  One  is 
to  enable  the  assignee  to  know  within 
a  definite  period  how  many  and  what 
creditors  will  accept  under  the  assign- 
ment. Another  is  to  furnish  him  and 
the  creditor  with  such  evidence  of 
consent  as  can  not  be  disputed.  Moody 
<&  Co.  v.  Templeman,  23  Tex.  Civ.  App. 
374,  377,  56  S.  W.  588. 

Another  evident  purpose  of  the  stat- 
ute is  to  promptly  place  in  the  hands 
of  the  assignee  such  data  as  he  must 
necessarily  have  in  order  to  the  speedy 
.and  economical  settlement  of  the  af- 
fairs of  the  estate.  Moody  &  Co.  v. 
Templeman,  23  Tex.  Civ.  App.  374,378, 
56  S.  W.  588. 

Evidence  of  Acceptance. — See  opin- 
ion for  facts  held  sufficient  evidence 
of  acceptance  of  an  assignment  by  a 
creditor.  Sanborn  v.  Norton,  59  Tex. 
308,  309. 

B.  Assignments  Expressly  Requiring 
Acceptance. 

Provision  Requiring  Acceptance  Not 
Violative  of  Statute. — A  deed  of  as- 
signment containing  no  stipulation 
requiring  releases  of  the  debtor  by  ac- 
cepting creditors,  but  stating  that  the 
purpose  of  the  assignors  is  to  make  a 
just  distribution  of  the  assets  among 
such  creditors  as  accept  the  assign- 
ment, and  providing  for  a  pro  rata 
distribution  among  such  accepting 
creditors,  is  not  in  contravention  of  the 
statute.  Schoolher,  etc.,  Co.  v.  Hutch- 
ins,  66  Tex.  324,  1  S.  W.  266. 

Nonaccepting  Creditor  Can  Assert 
No  Right  under  Assignment. — When 
an  assignment  is  for  benefit  of  accept- 
ing creditors,  one  not  accepting  can 
assert  no  right  arising  from  the  assign- 
ment. Peck  v.  Jones,  10  Tex.  Civ.  App. 
335,  30  S.  W.  382. 

Signing  Deed  Not  Essential. — Cred- 
itors  may   accept   the   provisions   of   a 


deed  of  assignment  which  requires 
such  acceptance  without  signing  it. 
Windham  v.  Patty,  62  Tex.  490,  493. 

C.    PRESENTATION,  PROOF  AND 

ALLOWANCE  OF   CLAIMS. 
1.   Time  of  Presentation. 

Consenting  creditors  are  required  by 
statute  to  file  with  the  assignee,  within 
six  months  from  the  time  of  the  first 
publication  of  the  notice  of  the  appoint- 
ment of  the  assignee,  statements  of 
their  debts  duly  verified.  Only  cred- 
itors filing  such  statements  can  take 
any  benefit  under  the  assignment. 
Hughes  v.  Potts,  39  Tex.  Civ.  App. 
179,  183,  87  S.  W.  708,  affirmed  in  101 
Tex.  643,  no  op. 

A  bank,  as  creditor  of  an  insolvent 
debtor,  received  an  instrument  in  the 
nature  of  a  chattel  mortgage,  made  in 
violation  of  law,  to  secure  its  claim, 
and  took  forcible  possession  from  an 
assignee,  of  goods  transferred  to  him 
by  the  debtor  by  legal  assignment  for 
the  benefit  of  creditors,  but  made  after 
the  chattel  mortgage.  The  chattel 
mortgage  having  been  decided  by  the 
supreme  court  to  be  in  contravention 
of  the  law  regulating  assignments,  the 
bank  thereupon  filed  with  the  assignee 
proof  of  its  claim,  but  about  eighteen 
months  after  the  notice  given  by  the 
assignee,  who  refused  to  accept  it. 
The  claim  of  the  bank  was  twice  the 
value  of  the  assigned  property.  It  was 
held  without  deciding  whether,  under 
all  ^circumstances,  it  is  necessary  for  a 
creditor  of  an  assignor  to  file  a  claim 
against  him  within  six  months  after 
the  publication  of  notice  by  the  as- 
signee, to  entitle  him  to  the  benefit  of 
an  assignment,  that  in  this  case  the 
failure  to  do  was  without  excuse;  that 
the  statute  does  not  contemplate  that 
the  pendency  of  a  suit  by  a  creditor, 
which  from  its  very  nature,  must  leave 
a  large  portion  of  the  creditor's  claim 
due  from  the  assignee,  shall  excuse 
him  for  awaiting  the  action  of  the 
courts  indefinitely  before  proving  up 
any  portion  of  his  claim;  that  though 


Digitized  by 


Google 


170 


Assignments  for  the  Benefit  of  Creditors 


circumstances  may  surround  a  claim 
against  an  insolvent  debtor  who  has 
assigned,  making  the  precise  sum  due 
difficult  of  ascertainment,  the  law  does 
not  contemplate  that  a  creditor  shall 
stand  excused  for  that  cause,  who  fails 
to  file  his  claim  with  the  assignee 
within  the  time  required  by  the  assign- 
ment laws;  that  if  the  bank  was  in  pos- 
session of  doubtful  security,  afforded 
by  an  instrument  executed  to  it  by  the 
insolvent,  and  the  construction  of 
which  was  involved  in  litigation  dur- 
ing the  period  within  which  the  claim 
should  have  been  filed,  it  could  state 
that  fact,  and  any  other  fact  rendering 
the  amount  of  the  claim  uncertain,  and 
leave  for  adjustment  between  itself 
and  the  assignee,  the  amount  which 
was  due  thereon;  but  that  when,  as  in 
this  case,  the  bank  was  in  possession 
of  nearly  all  the  insolvent's  estate  un- 
der an  illegal  transfer,  and  retained  the 
same  during  a  protracted  suit  pros- 
ecuted by  it  to  defeat  the  assignment, 
and  deprive  the  other  creditors  of 
their  legal  rights  to  pro  rata  payment, 
and  only  filed  its  claim  with  the  as- 
signee when  defeated  in  its  effort  to 
perpetrate  a  wrong,  and  after  the  six 
months  for  filing  claims  had  expired, 
the  assignee  acted  properly  in  reject- 
ing the  claim;  that  the  bank  was  en- 
titled to  no  portion  of  the  assigned 
assets,  thereby  defeating  garnisheeing 
creditors  who  might  be  entitled  to  any 
excess  remaining  after  legally  consent- 
ing creditors  had  been  fully  satisfifed. 
Lovenberg  v.  National  Bank,  67  Tex. 
440,  2  S.  W.  874,  5  S.  W.  816.  See  post, 
"Disposal  of  Surplus  after  Payment 
of  Consenting  Creditors,"  VIII,  F,  4. 
9.  What  Claims  Must  Be  Established 
in  Manner  Prescribed  by  Statute. 
The  state,  counties  and  other  organ- 
izations authorized  to  levy  and  collect 
taxes,  are  not,  within  the  meaning  of 
the  assignment  law,  creditors  who 
must  establish  their  claims  in  the  man- 
ner prescribed  by  statute.  To  subject 
them  to  such  a     mode     of     collecting 


taxes  would  be     antagonistic     to     the 
whole   theory   of   taxation.     Wynne   v. 
Simmons    Hardware    Co.,    67    Tex.    40, 
47,  1  S.  W.  568. 
3.   Affidavit. 

It  is  required  by  statute,  Sayles'  Civ. 
Stat.,  art.  78,  that  the  affidavit  to  a 
claim  presented  to  an  assignee  shall 
recite  "that  the  statement  (of  claim)  is 
true,  the  debt  is  just,  and  that  there 
are  no  credits  or  offsets  that  should  be 
allowed  against  the  claim,  except  as 
shown  by  the  statement,"  and  that  "no 
creditor  shall  take  any  benefit  under 
any  assignment  whatever  who  neglects 
to  file  such  a  statement."  This  re- 
quirement must  at  least  be  substan- 
tially complied  with  by  a  creditor 
before  he  is  entitled  to  any  benefit 
under  the  assignment.  Hughes  v. 
Potts,  39  Tex.  Civ.  App.  179,  182,  87  S. 
W.  708,  affirmed  in  101  Tex.  643, 
no  op. 

An  affidavit  which  omits  to  recite 
that  the  statement  is  "true"  and  that 
it  is  "just,"  but  merely  states  that  the 
account  is  "correct,"  is  sufficient. 
Hughes  v.  Potts,  39  Tex.  Civ.  App.  179, 
182,  87  S.  W.  708,  affirmed  in  101  Tex. 
643,  no  op. 

Where  a  creditor  files  his  claim  with 
the  assignee,  within  the  six  months 
specified  by  statute,  the  affidavit  to 
which  is  defective,  and  for  that  reason 
the  assignee  notifies  him  he  will  not 
be  permitted  to  participate  in  a  dis- 
tribution of  the  funds  of  the  estate,  he 
can  not,  after  the  expiration  of  the  six 
months,  amend  the  affidavit  so  as  to 
make  it  relate  back  to  the  time  of  such 
filing.  Hughes  v.  Potts,  39  Tex.  Civ. 
App.  179,  184,  87  S.  W.  708,  affirmed  in 
101  Tex.  643,  no  op. 

An  affidavit  and  claim  was  received 
and  filed  by  an  assignee  but  was  sub- 
sequently returned  to  the  claimant 
with  the  statement  that  the  affidavit 
did  not  comply  with  the  statute  and  the 
claim  would  not  be  permitted  to  share 
in  the  distribution  of  the  funds  of  the 
estate.     Thereafter    the   claimant    filed 
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its  claim,  supported  by  a  proper  affi- 
davit, with  the  assignee,  but  after  the 
six  months  provided  by  the  statute, 
within  which  creditors  are  required  to 
file  their  claims,  had  expired.  Prior 
to  that  time  certain  nonconsenting 
creditors  had  instituted  suits  on  their 
respective  claims  and  caused  writs  of 
garnishment  to  be  served  on  the  as- 
signee. It  was  held  that  the  filing  of 
the  amended  affidavit  did  not  relate 
back  to  the  time  that  the  claimant 
first  filed  its  claim  with  the  assignor, 
so  as  to  take  precedence  over  the 
rights  acquired  by  the  levy  of  the  writs 
of  garnishment.  Hughes  v.  Potts,  39 
Tex.  Civ.  App.  179,  183,  87  S.  W.  708, 
affirmed  in  101  Tex.  643,  no  op. 

Under  §  7  of  the  act  of  March  24, 
1879,  each  creditor  was  required  to  file 
a  distinct  statement  of  his  claim,  sup- 
ported by  affidavit  that  the  debt  was 
just,  etc.,  and  if  he  failed  to  do  so  he 
could  not  take  any  benefit  under  the 
assignment.  Wy'nne  v.  Simmons 
Hardware  Co.,  67  Tex.  40,  1  S.  W.  568. 

4.  Statement  of  Claim  as  Evidence. 
Under  article  82  of  Sayles'  Civ.  St. 

the  statement  of  a  creditor  verified  and 
filed  with  the  assignee  as  the  statute 
provides,  is  sufficient  prima  facie  evi- 
dence to  justify  the  assignee  in  allow- 
ing it  as  a  valid  claim  against  the 
estate.  Tittle  v.  Vanleer  (Civ.  App.), 
27  S.  W.  736,  737,  reversed  in  89  Tex. 
174;  Schutz  v.  Burges   (Civ.  App.),  110 

5.  W.  494,  497;  Briam  v.  Sullivan  (Civ. 
App.),   66  S.  W.  572. 

5.  What  Claims  Should  Be  Allowed. 

Illegal  Claims. — "Under  a  proper 
construction  of  article  8£,  Sayles'  Ann. 
Civ.  St.  1897,  the  assignee  is  not  com- 
pelled to  allow  a  claim  that  he  knows 
to  be  illegal;  but,  by  its  provisions, 
proof  of  the  claim  Of  a  creditor  as  pro- 
vided by  law  will  justify  the  allowance 
of  the  claim,  and  give  the  creditor  a 
right  to  his  proportional  share  of  the 
debtor's  estate.  The  statute  does  not 
rob  the  assignee  of  all  discretion,  but, 
under    certain    circumstances,    justifies 


his  action,  and  forces  a  contest  of  the 
claim  on  the  assignor  or  disputing 
creditor."  Schutz  v.  Burges  (Civ. 
App.),  110  S.  W.  494,  497;  Briam  v. 
Sullivan  (Civ.  App.),  66  S.  W.  572. 
See  ante,  "Statement  of  Claim  as  Evi- 
dence/'.VIII,  C,  4. 

Attorney's  fees  should  not  be  al- 
lowed as  part  of  a  claim  where  the 
claim  has  not  been  placed  in  the  hands 
of  an  attorney  for  collection.  Schutz 
v.  Burges  (Civ.  App.),  110  S.  W.  494, 
498. 

A  claim  for  $2,000,  evidenced  by  a 
promissory  note  which  provided  for 
"an  attorney's  fee  of  ten  per  cent, 
should  judicial  proceedings  be  used  in 
collecting,"  was  allowed  by  an  as- 
signee, for  all  except  the  attorney's 
fee.  It  was  held  that  the  attorney's 
fee  was  properly  rejected,  as  an  as- 
signee is  not  appointed  by  a  court,  and 
not  under  the  direction  or  control  of 
one,  and,  therefore,  the  presentation  of 
a  claim  to  him  was  not  a  collection 
through  judicial  proceeding.  Briam  v. 
Sullivan  (Civ.  App.),  66  S.  W.  572. 

Interest. — Claims  usually  bear  in- 
terest which  should  be  allowed. 
Schutz  v.  Burges  (Civ.  App.),  110  S. 
W.  494,  497. 

D.  RIGHT  OF  ASSIGNOR  AND 
CREDITORS  TO  INFORMA- 
TION AS  TO  CLAIMS. 

The  law  provides  that  the  assignee 
shall  allow  the  assignor  and  creditors 
to  take  a  copy  of  any  creditor's 
statement  of  his  claim,  and  .the  assignee 
can  be  compelled  by  mandamus  to  al- 
low the  making  of  such  copy.  Schutz 
v.  Burges  (Civ.  App.),  110  S.  W.  494, 
497. 

But  the  statute  does  not  provide  for 
information  to  be  given,  as  to  the  as- 
signee's actions  on  claims,  to  the  as- 
signor or  creditor.  Schutz  v.  Burges 
(Civ.   App.),   110   S.    W.   494,   497. 

E.  TIME  WITHIN  WHICH  AL- 
LOWED CLAIMS  CAN  BE 
CONTESTED. 

Under  Rev.  Stat,  of  1895,  art.  82,  an 
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allowed  claim  can  not  be  contested 
after  eight  months  from  the  time  of 
the  first  publication  of  the  notice  of 
the  assignment.  Schutz  v.  Burges 
(Civ.  App.),  110  S.  W.  494,  496. 

Illness  is  no  excuse  for  not  contest- 
ing a  claim  within  this  time.  *  Schutz 
v.  Burges  (Civ.  App.),  110  S.  W.  494, 
498. 

"Article  86,  Rev.  St.  1895,  is  not  in 
conflict  with  article  82,  and  does  not 
authorize  a  suit  against  an  assignee 
within  12  months  after  his  final  report 
is  filed  in  regard  to  the  allowance  of 
claims  against  the  estate  of  the  as- 
signor." Schutz  v.  Burges  (Civ.  App.), 
110  S.  W.  494,  498. 

F.  DISTRIBUTION  OF  ASSETS 
AND  SETTLEMENT  OF  CON- 
FLICTING RIGHTS. 

1.  In  General 

Under  the  act  of  March  24,  1879,  if 

the  property  passed  to  the  assignee 
for  the  benefit  of  creditors  generally, 
or  for  the  benefit  of  consenting  cred- 
itors alone,  no  provision  which  the  as- 
signor might  make  in  the  deed  could 
interfere  with  the  distribution  of  the 
estate  as  the  statute  required.  Keat- 
ing v.   Vaughn,   61   Tex.   518,  523. 

2.  Claimants  Entitled  to  Participate. 
Creditor  Attaching  Exempt  Prop- 
erty Not  Thereby  Precluded. — One  of 
the  creditors  of  an  insolvent'  who  had 
made  a  general  assignment,  with  pref- 
erences was  a  bank  whose  debt  was 
secured  by  a  lien  on  exempt  homestead 
property.  After  the  assignment  the 
bank  brought  suit  to  enforce  the  lien 
and  caused  a  writ  of  attachment  to  is- 
sue and  be  levied  upon  the  exempt 
property.  Subsequently,  however,  it 
dismissed  its  suit  and  accepted  under 
the  assignment  before  the  expiration 
of  the  statutory  peripd  allowed  for  ac- 
ceptance. It  was  held  that  the  at- 
tachment by  the  bank  upon  the 
property  which  was  exempt  by  law 
from  the  assignment,  and  which  was 
scheduled  therein  as   exempt   property 


and  so  established  on  the  trial,  was 
not  an  attack  upon  the  assignment  and 
could  not  of  itself  be  considered  an 
election  by  the  bank  not  to  take  under 
the  assignment,  and  therefore  would 
not  preclude  it  from  participating  in 
the  proceeds  of  the  assigned  property. 
Patty,  etc.,  Co.  v.  City  Bank,  15  Tex. 
Civ.  App.  475,  482,  41  S.  W.  173,  af- 
firmed in  93  Tex.  736,  no  op. 

8.   Priorities  and  Conflicting  Rights. 

a.  Taxes,  Rents  and  Expenses  of  Ad- 

ministration. 

All  expenses  of  the  execution  of  the 
trust,  and  all  taxes  due  and  to  become 
due  upon  the  property  while  it  is  in 
the  hands  of  the  assignee,  and  also 
rents  to  become  due  for  such  time,  are 
costs  and  must  be  first  paid.  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  147,  8  S 
W.  510. 

The  rents  due  are  a  preferred  claim 
upon  the  rented  property,  and  if  prop- 
erly probated  must  be  first  paid  after 
costs  and  expenses  out  of  the  proceeds 
of  the  property  rented.  Moody  &  Co. 
v.  Carroll,  71  Tex.  143,  147,  8  S.  W. 
510. 

As  to  such  a  claim  the  assignee  will 
be  governed  by  the  law  of  rent  liens, 
the  probate  of  the  claim,  and  the  time 
in  which  it  was  probated.  Moody  & 
Co.  v.  Carroll,  71  Tex.  143,  147,  8  S. 
W.    510. 

An  assignee  is  justified  in  paying 
taxes  on  realty  mortgaged  beyond  its 
value,  the  payment  being  regarded  as 
made  for  the  preservation  of  the  per- 
sonal property,  which  is  subject  to 
seizure  and  sale  for  taxes  due  on  the 
realty.  Wynne  v.  Simmons  Hardware 
Co.,  67  Tex.  40,  1  S.  W.   568. 

b.  Liens  and  Incumbrances. 
(1)    In  general. 

"Liens  coming  within  the  purview  of 
the  seventeenth  section  of  the  act  of 
March  24,  1879,  regulating  assignments 
for  the  benefit  of  creditors,  were  ab- 
solutely void."  Duncan,  etc.,  Co.  v. 
Taylor,  63  Tex.  645,  646;  National 
Bank  v.  Lovenberg,  63  Tex.  506. 
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The  prohibition  of  the  act  extended 
to  all  liens  on  stocks  of  goods  ex- 
posed to  sale  in  the  ordinary  course 
of  trade,  whether  the  liens  contemplate 
replenishing  the  stock  or  not.  Dun- 
can, etc.,  Co.  v.  Taylor,  63  Tex.  645. 

But  the  above  section  recognized  the 
fact  that  mortgages,  deeds  of  trust 
and  other  forms  of  lien  given  by  a 
debtor  would  be  valid,  notwithstanding 
the  existence  of  the  assignment  law,  if 
under  the  general  rules  applicable  to 
such  instruments  they  were  not,  in 
legal  contemplation,  fraudulent.  Wat- 
terman,  etc.,  Co.  v.  Silberberg,  67  Tex. 
100,  2  S.  W.  578. 

That  the  effect  of  such  instruments 
is  to  give  preferences  to  one  or  more 
creditors  over  others  has  never  been 
held  to  make  them  fraudulent,  unless 
under  the  provisions  of  a  bankrupt  or 
similar  law  they  are  to  be  so  held. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
Tex.  100,  2  S.  W.  578.  See  the  titles 
BANKRUPTCY  AND  INSOL- 
VENCY; FRAUDULENT  AND 
VOLUNTARY  CONVEYANCES. 
(S)    Landlords'  Liens. 

The  landlord's  lien  for  the  rent  of 
premises  leased  to  an  assignor  exists 
on  property  assigned  in  the  hands  of 
the  assignee  precisely  as  if  the  as- 
signor had  held  them.  Maverick  v. 
Skinner  (Civ.  App.),  50  S.  W.  640. 
(3)  Children's  Interest  in  Community 
Property. 

Where  children  have  an  interest  in 
community  property  which  has  been 
included  in  an  assignment  made  by  a 
firm  of  which  their  father  is  a  mem- 
ber, they  are  entitled  to  reimburse- 
ment out  of  the  proceeds  of  such 
property  in  preference  to  the  general 
creditors.  Cochran  v.  Sonnen  (Civ. 
App.),  26  S.  W.  521,  522. 
c.   Trust  Funds  Loaned  to  Assignor. 

A  trustee,  at  the  request  of  the  cestui 
que  trust,  loaned  the  trust  money  to  a 
banking  firm  in  which  the  trustee  was 
a  partner,  the  bank  paying  interest  on 
the  same.     The  interest  was  paid  until 


one  of  the  firm  died  insolvent,  and 
afterwards  the  trustee,  who  was  the 
surviving  member,  made  an  assign- 
ment, as  such,  for  the  benefit  of  those 
creditors  who  would  consent  to  accept 
their  proportionate  share  of  the  assets 
and  discharge  the  assignor.  The  bene- 
ficiaries in  the  trust  filed  their  claim 
with  the  assignees,  but  claimed  prior- 
ity over  other  creditors.  The  claim 
was  allowed,  but  priority  refused.  In 
a  suit  by  the  cestui  que  trust  against 
the  assignees  and  the  surviving  partner 
to  enforce  priority  of  payment,  it  was 
held  that  the  claim  occupied  the  same 
relation  to  the  bank  and  its  creditors 
that  was  sustained  by  any  other  debt 
for  borrowed  money;  that  when  the 
money  was  borrowed  by  the  bank  it 
was  divested  of  its  trust  character,  and 
became  the  property  of  the  bank  as 
other  money  borrowed,  and  the  trus- 
teeship was  not  transferred  to  the  bank 
because  of  the  trustee's  relations  to  the 
bank.  Mills  v.  Swearingen,  67  Tex. 
269,   3    S.    W.   268. 

<L  In  an  Assignment  By  One  Who  Has 
Been  a  Partner. 

Where  one  who  has  been  a  member 
of  a  partnership  makes  an  assignment 
for  the  benefit  of  his  creditors,  his  in- 
dividual creditors  have  no  preference 
in  the  distribution  of  the  assets  over 
the  partnership  creditors.  Swearingen 
v.  Hendley  &  Co.,  1  Posey  639,  647. 
See,  also,  Higgins  v.  Rector,  47  Tex. 
361. 

4.    Disposal  of  Surplus  after  Payment 
of  Consenting  Creditors. 

Creditors  who  do  not  establish  their 
claims  under  the  assignment,  can  reach 
only  that  which  is  not  found  necessary 
to  satisfy  the  claims  of  accepting  cred- 
itors and  costs  and  expenses  of  the  as- 
signment. Schoolher,  etc.,  v.  Hutchins, 
66  Tex.  324,  1  S.  W.  266;  Scott  v.  Mc- 
Daniel,  67  Tex.  315,  317,  3  S.   W.  291. 

A  nonconsenting  creditor  may  gar- 
nish the  assignee  for  any  excess  of  the 
estate  remaining  in  his  hands  after  the 
payment    of    the    consenting    creditors 
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the  amount  of  their  debts,  and  the 
costs  and  expenses  of  executing  the 
assignment.  Sayles*  Civ.  Stat.,  art.  97, 
act  of  1879,  §  8.  Hughes  v.  Potts,  39 
Tex.  Civ.  App.  179,  183,  87  S.  W.  708, 
affirmed  in  101  Tex.  643,  no  op.;  Lov- 
enberg  v.  National  Bank,  67  Tex.  440, 
445,  2  S.  W.  874,  5  S.  W.  816;  Scott  v. 
McDaniel,  67  Tex.  315,  317,  3  S.  W. 
291;  Winslett  v.  Randle,  1  App.  Civ. 
Cases,  §§  1189,  1191;  Huffman  Imple- 
ment Co.  v.  Templeton,  4  App.  Civ. 
Cases,  §§  13,  14,  14  S.  W.  1015;  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  148,  8  S. 
W.  510;  Craddock  v.  Orand,  72  Tex. 
36,  38,  12  S.  W.  208;  Keating  v.  Vaughn, 
61   Tex.    518. 

The  assignee  can  not  execute  a  direc- 
tion in  the  deed  of  assignment  to  pay 
such  balance  to  other  creditors  pro 
rata.  Moody  &  Co.  v.  Carroll,  71  Tex. 
143,  148,  8  S.  W.  510. 

Such  direction  will  not,  however, 
render  the  assignment  invalid.  tSee 
ante,  "Attempt  to  Confer  Illegal 
Power,"    II,  J,   2. 

By  garnishing  the  assignee  the  cred- 
itor is  entitled  to  a  discovery  of  the 
condition  of  the  estate.  Craddock  v. 
Orand,  72  Tex.  36,  38,  12  S.  W.  208. 
See  the  title  DISCOVERY. 

A  garhisheeing  creditor  of  an  insol- 
vent debtor,  who  had  garnisheed  the 
assignee  of  the  debtor,  afterwards 
also  accepted  the  assignment  and  filed 
his  verified  claim,  though  too  late.  In 
a  suit  between  the  assignee,  the  garn- 
ishee, and  other  creditors,  the 
garnishee  appealed  only  from  that  por- 
tion of  the  judgment  below  which 
denied  him  the  right  to  participate  in 
the  assignment,  and  decreed  that  as  to 
him  the  assignee  go  hence  without  day. 
In  his  pleading  he  had  asked  to  be 
placed  on  an  equality  with  other  con- 
senting creditors,  and  In  the  alternative 
that  his  claim  be  paid  in  full,  after  all 
accepting  creditors,  with  the  excep- 
tion of  appellee,  had  been  satisfied.  It 
was  held  that  the  court  by  adjudging 
that  the  garnisheeing  creditor  had  no 


right  to  partake  of  the  assignment  as 
a  consenting  creditor,  and  that  the  ap- 
pellee had,  refused  the  former  every 
relief  he  had  asked  in  his  pleadings; 
that  if  the  garnisheeing  creditor  was 
entitled  to  be  treated  either  as  a  con- 
senting creditor  or  a  garnisheeing 
creditor,  and  the  appellee  had  no  right 
to  any  portion  of  the  assigned  prop- 
erty, then  the  judgment  was,  as  against 
the  former,  erroneous.  Lovenberg  v. 
National  Bank,  67  Tex.  440,  441,  2  S. 
W.  874,  5  S.  W.  816. 

Under  an  assignment  by  a  partner- 
ship, a  debt  due  by  it  to  one  of  its 
members  passes  to  the  assignee  where 
it  is  included  in  the  schedule  of  debts, 
and  is  subject  in  his  hands  to  garnish- 
ment by  any  nonaccepting  creditor,  if 
not  necessary  to  satisfy  the  debts  of 
accepting  creditors,  and  a  court  of 
equity,  upon  the  application  of  any 
creditor,  will  restrain  the  assignee  from 
paying  any  money  to  the  member  of 
the  firm  to  whom  the  debt  is  due,  until 
all  the  firm  creditors  have  been  paid. 
Langham  v.  Lanier,  7  Tex.  Civ.  App 
4,  26  S.  W.  255,  affirmed  in  93  Tex. 
645,    no   op. 

An  attaching  creditor  claiming  the 
proceeds  of  the  debtor's  property, 
which  had  been  conveyed  by  valid  as- 
signment for  the  benefit  of  named 
creditors,  must  show  that  the  claims 
enumerated  in  the  deed  of  assignment 
have  been  paid,  in  order  to  subject  the 
fund  in  the  hands  of  the  assignee  to  the 
satisfaction  of  his  debt.  Kellogg  & 
Co.  v.  Muller,  68  Tex.  182,  4  S.  W.  361. 

Disposal  of  Surplus  Where  Garnish- 
ment Is  Not  Resorted  to. — Under  the 
act  of  March  24,  1879,  if  nonconsenting 
creditors  did  not  garnishee  any  excess 
which  remained  in  the  hands  of  the  as- 
signee after  the  payment  of  consenting 
creditors,  such  excess  was  paid  into  the 
district  court,  to  be  disposed  of  by  its 
decree  to  creditors  entitled  thereto, 
and  if  none  appeared,  after  the  lapse 
of  a  reasonable  time,  it  was  delivered 
over     to     the     assignor.     Keating     v. 
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Vaughn,  61  Tex.  518.  See  post,  "Re- 
sulting Trust  in  Favor  of  Assignor,"  X. 

IX.  Releases  by  Accepting  Cred- 
itors. 

Terms  of  Statute  Stated  and  Con- 
strned. — "Our  statute  regulating  gen- 
eral assignments  for  the  benefit  of 
creditors  permits  the  debtor  to  stip- 
ulate for  a  discharge  on  the  part  of 
accepting  creditors,  provided  that  there 
shall  be  no  discharge  as  to  a  creditor 
who  does  not  receive  as  much  as  one- 
third  of  his  allowed  claim.  Acts  1879, 
p.  57,  and  of  1883,  p.  46,  re-enacted  in 
Rev.  Stats.  1895,  arts.  71  and  72."  Tem- 
ple Grocer  Co.  v.  Clabaugh,  18  Tex. 
Civ.   App.   655,   658,   45   S.   W.   482. 

Under  this  statute,  if  a  creditor  con- 
sents to  take  and  receive  less  than  one- 
third  of  the  amount  due  him,  he  is 
under  no  obligation  to  execute  a  re- 
lease. Mcllhenny  Co.  v.  Craddock,  68 
Tex.  359,  361,  4  S.  W.  616.  See,  also, 
Mcllhenny  Co.  v.  Miller,  68  Tex.  356, 

359,  4  S.  W.  614. 

It  is  not  necessary  that  a  deed  of  as- 
signment stipulating  for  releases  by 
accepting  creditors  should  in  terms 
make  the  right  to  releases  dependent 
on  the  receipt  by  such  creditors  of 
one-third  of  the  amount  due  them,  that 
being  regulated  by  the  statute.  Mc- 
llhenny Co.  v.  Craddock,  68  Tex.  359, 

360,  4  S.  W.  616.  See,  also,  Mcllhenny 
Co.  v.  Miller,  68  Tex.  356,  359,  4  S.  W. 
614. 

Constitutionality  of   Statute   Permit- 
ting Assignments  Exacting  Releases. — 
A  state  statute  which,  in  providing  for 
the  administration  of  the     estates     of 
insolvents,    under    assignments    volun- 
tarily made,  permits  such  assignments 
for  the  benefit  only  of  such   creditors 
as  may  consent  to  receive     their     pro- 
portionate share  of  the  debtor's  estate 
and  execute  a  release  of     the     debtor, 
cannot  be  construed  as  being  a  law  im- 
pairing the  obligation  of  contracts;  and 
an  assignment  made  under  such  a  law 
cannot   be   held  void  because   some  of 


the  creditors  are  citizens  of  other 
states.  Keating  v,  Vaughn,  61  Tex. 
518,  519;  Schoolher,  etc.,  Co.  v.  Hutch- 
ins,  66  Tex.  324,  1  S.  W.  266.  See  the 
titles  CONSTITUTIONAL  LAW; 
IMPAIRMENT  OF  OBLIGATION 
OF  CONTRACTS. 

Validity  of  Assignments  Exacting 
Releases. — At  common  law  an  assign- 
ment is  valid  which  provides  for  a  dis- 
charge by  the  accepting  creditors,  and 
though  the  assignment  statute  of 
Texas,  in  so  far  as  it  makes  provision 
for  exacting  releases,  should  be  held 
to  be  an  insolvent  law,  and  therefore 
suspended  by  the  bankrupt  act  of  the 
United  States,  one  who  has  accepted 
and  received  one-third  the  amount  of 
his  claim  under  an  assignment  good  at 
common  law,  though  exacting  such  re- 
lease, where  no  proceedings  were  had 
under  the  Bankrupt  Act,  thereby  dis- 
charged the  debtor  from  further  lia- 
bility. Haijek  v.  Luck,  96  Tex.  517,  74 
S.  W.  305.  See,  also,  Patty-Joinder, 
etc.,  Co.  v.  Cummins,  93  Tex.  598,  57 
S.  W.  566;  Kellogg  &  Co.  v.  Coyce,  84 
Tex.  213,  216,  19  S.  W.  388.  But  see 
Temple  Grocer  Co.  v.  Clabaugh,  18 
Tex.  Civ.  App.  655,  658,  45  S.  W.  482; 
Bayne  v.  Denny,  1  App.  Civ.  Cases,  § 
808. 

In  so  far  as  an  insolvent  law  of  a 
state  provides  for  a  release  by  the 
creditors  it  is  suspended  by  a  bank- 
rupt law  of  the  Unitecf  States;  but  if 
an  assignment .  containing  such  a  pro- 
vision convey  all  the  debtor's  property 
subject  to  the  payment  of  his  debts  for 
the  equal  benefit  of  all  his  creditors 
,who  may  accept  under  it,  it  is  other- 
wise valid,  except  as  against  proceed- 
ings seasonably  taken  under  the  Bank- 
rupt Act.  Patty-Joinder,  etc.,  Co.  v. 
Cummins,  93  Tex.  598,  57  S.  W.  566. 

Though  a  general  assignment  under 
the  state  law  was  made  for  the  benefit 
of  such  creditors  only  as  released  the 
assignor  from  further  liability,  it  was 
not  invalid  as  a  transfer  of  the  prop- 
erty, except  upon  proceedings  against 
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the  assignor  under  the  Bankrupt  Act, 
and  a  nonaccepting  creditor  could  not 
subject  to  his  garnishment  the  pro- 
ceeds of  the  property  in  the  hands  of 
the  assignee.  Patty-Joinder,  etc.,  Co. 
v.  Cummins,  93  Tex.  598,  57  S.  W.  566. 
See,  also,  Kellogg  &  Co.  v.  Cayce,  84 
Tex.  213,  216,  19  S.  W.  388.  See  ante, 
"Attachments  or  Garnishments,"  V, 
E,  9,  e. 

As  to  validity  of  partnership  assign- 
ments exacting  releases,  see  ante, 
"Partnership    Assignments,"    II,    E,    2. 

Debt  Held  Released  by  Acceptance 
of  Terms  of  Assignment. — A  trustee,  at 
the  request  of  the  cestui  que  trust, 
loaned  the  trust  money  to  a  banking 
firm  in  which  the  trustee  was  a  part- 
ner, the  bank  paying  interest  on  the 
same.  The  interest  was  paid  until  one 
of  the  firm  died  insolvent,  and  after- 
wards the  trustee,  who  was  the  surviv- 
ing member,  made  an  assignment,  as 
such,  for  the  benefit  of  those  creditors 
who  would  consent  to  accept  their 
proportionate  share  of  the  assets  and 
discharge  the  assignor.  The  bene- 
ficiaries in  the  trust  filed  their  claim 
with  the  assignees  but  claimed  priority 
over  other  creditors.  The  claim  was 
allowed,  but  priority  refused.  In  a  suit 
by  the  cestui  que  trust  against  the  as- 
signees and  the  surviving  partner  to 
enforce  priority  of  payment,  it  was 
held  that  debt  #to  the  cestui  que  trust 
was  as  much  released  by  acceptance 
of  the  terms  of  the  assignment  as  any 
other  debt,  and  that  he  could  not,  after 
accepting  the  assignment,  proceed 
against  the  trustee  and  surviving  mem- 
ber of  the  firm  for  payment  in  full.. 
Mills  v.  Swearingen,  67  Tex.  269,  3  S. 
W.   268. 

A  debtor  made  an  assignment  for  the 
benefit  of  creditors  in  pursuance  of  art. 
65  c,  Sayles'  Civ.  St.,  which  authorizes 
any  debtor  to  make  an  assignment  for 
the  benefit  of  such  of  his  creditors  only 
as  will  consent  to  accept  their  pro- 
portional share  of  his  estate,  and  dis- 
charge    him      from      their     respective 


claims;  provided,  however,  that  the 
debtor  shall  not  be  discharged  from, 
liability  to  a  creditor  who  does  not  re- 
ceive as  much  as  one-third  of  the 
amount  due  him.  A  creditor  accepted 
under  the  instrument  and  received  divi- 
dends amounting  to  more  than  one- 
third  of  his  claim.  In  a  suit  by  such 
creditor  against  the  assignor,  upon  a 
promissory  note  executed  prior  to  the 
assignment,  it  was  held  that  the  de- 
fendant was  discharged  of  liability 
upon  the  claim,  and  a  judgment  in  his 
favor  was  affirmed.  Whitehill  v.  Shaw 
(Civ.  App.),  33  S.  W.  886,  887,  affirmed 
in  93  Tex.  677,  no  op. 

Effect  of  Agreement  to  Release  As- 
signor.— Under  the  act  of  March  24, 
1879,  upon  an  acceptance  of  an  assign- 
ment, and  an  agreement  to  release  the 
assignor,  he  will  stand  discharged  from 
all  further  liability  to  the  consenting 
creditors.  The  requirement  that  a 
creditor  shall  execute  a  release,  if  not 
complied  with,  will  not  vitiate  the  as- 
signment and  discharge,  but,  whether 
the  receipt  and  release  are  executed  or 
not,  the  creditor  will  be  without  fur- 
ther remedy  against  the  assignor. 
Otherwise  it  would  place  it  within  the 
creditor's  power,  to  defeat  the  debtor's 
discharge,  by  withholding  from  him 
and  the  assignee  the  release  provided 
for  in  the  statute.  Hudson  v.  Willis 
&  Bro.,  65  Tex.  694,  699. 

The  amount  of  the  dividends  de- 
clared can  not  affect  the  question,  and 
if  the  destruction  of  the  property  or 
its  diminution  in  value,  prevent  the 
payment  of  any  dividend,  the  creditor 
is  still  bound.  Hudson  v.  Willis  & 
Bro.,   65  Tex.   694. 

Effect  of  Release  and  Execution  of 
Receipt  for  Dividend. — A  creditor,  who 
has  accepted  an  assignment  to  con- 
senting creditors,  made  in  pursuance  of 
the  act  of  March  24,  1879,  and  executed 
a  receipt  for  a  dividend  under  it,  and 
a  release  to  the  assignors  of  his  claim 
against  them,  can  not  repudiate  this 
action,   and   enforce   his   claim   against 
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the  assignors,  for  the  sole  reason  that 
a  dividend  falling  to  his  share  has  been 
paid  to  other  parties  and  appropriated 
by  them  to  their  own  use.  Hudson  v. 
Willis  &  Bro.,  65  Tex.  694,  699. 

X.  Resulting  Trust  in  Favor  of 

Assignor. 

Should  a  surplus  remain  after  pay- 
ing the  debts,  a  trust  will  result  in 
favor  of  the  assignor  and  the  assignee 
will  hold  it  for  his  benefit.  Johnson 
v.  Robinson  &  Co.,  68  Tex.  399,  400, 
4  S.  W.  625;  Tittle  v.  Vanleer,  89  Tex. 
174,  189,  29  S.  W.  1065,  34  S.  W.  715; 
Kellogg  &  Co.  v.  Muller,  68  Tex.  182, 
186,  4  S.  W.  361. 

The  assignor  is  entitled  to  receive 
any  balance  remaining  in  the  hands  of 
the  assignee  after  the  payment  of  debts 
and  costs  of  the  trust.  Allen  v.  Wil- 
lis, 60  Tex.  155,  157;  Moody  &  Co.  y. 
Carroll,  71  Tex.   143,  148,  8  S.  W.  510. 

Therefore  a  direction  in  the  deed  of 
assignment  that  such  residue  be  re- 
turned to  the  assignor,  cannot  affect 
the  validity  of  the  assignment.  Moody 
&  Co.  v.  Carroll,  71  Tex.  143,  148,  8  S. 
W.  510. 

XI.  Rights  of  Accepting  Creditors 

Whose  Claims  Are  Not 
Released. 

Under  a  general  assignment,  with  no 
provision  for  a  release  by  those  ac- 
cepting its  benefits,  the  creditors  so 
accepting  are  not  debarred  from  col- 
lecting any  balance  due  upon  their 
claims  over  and  above  what  was  paid 
them  in  dividends  by  the  assignee. 
Sanborn  v.  Norton,  59  Tex.  308,  309. 

Such  a  creditor  may  sue  on  his  de- 
mand, and  enforce  his  judgment  against 
property  not  included  in  the  assign- 
ment. Hudson  v.  Willis  &  Bro.,  65 
Tex.  694,  700. 

"If  the  debt  is  not  released  in  full,  a 
right  to  enforce  the  unpaid  balance  by 
any  means  provided  by  law,  not  in- 
consistent with  the  validity  of  the  as- 
signment, remains  with  the  creditor. 
2  Tex— 12 


He  can  sue  for  such  unpaid  amount 
and  collect  it  out  of  any  property  of 
the  assignor  subject  to  execution  and 
not  included  in  terms  or  by  force  of 
the  statute  within  the  general  assign- 
ment. If  the  debtor  accumulates  prop- 
erty in  the  future,  it  can  be  made  to 
answer  for  such  remaining  indebted- 
ness. This  right  of  action  would,  in 
many  instances  at  least,  be  of  no  avail, 
if  the  creditor  be  compelled  to  wait 
until  the  assignee  closes  out  the  estate 
received  by  him  from  the  assignor  and 
makes  his  last  dividend  to  the  cred- 
itors. In  the  meantime,  the  statute  of 
limitations  may  bar  the  claim,  or  the 
witnesses  to  prove  it  may  remove  out 
of  his  reach,  or  the  debtor  depart  be- 
yond the  jurisdiction  of  the  court.  It 
could  not  have  been  the  intention  of 
the  law  to  place  the  creditor  at  any 
such  disadvantage."  Sanborn  v.  Nor- 
ton, 59  Tex.  308,  310. 

A  creditor  who  becomes  a  party  to 
an  assignment  which  does  not  provide 
for  a  discharge  of  the  debtor,  can  not, 
of  course,  attack  the  validity  of  the  in- 
strument nor  seek  to  obtain  more  than 
his  pro  rata  out  of  the  property  in  the 
hands  of  the  assignee.  But  these  are 
all  the  rights  he  surrenders,  and  sub- 
ject to  such  restrictions  as  prevent  him 
from  enforcing  these  abandoned  priv- 
ileges, he  has  all  remedies  possessed 
by  a  nonconsenting  creditor  to  collect 
his  claim,  or  such  of  it  as  may  be  due 
after  he  has  received  his  pro  rata  from 
the  assignee.  Sanborn  v.  Norton,  59 
Tex.  308,   310. 

XII.  Bights  of  Nonaccepting  Se- 
cured Creditors  against 
Assignor. 

Neither  the  language  nor  the  pur- 
pose of  the  act  of  March  24,  1879,  re- 
lating to  assignments  for  the  benefit 
of  creditors;  prevents  a  creditor,  who 
has  two  claims,  one  secured  and  the 
other  unsecured,  against  his  debtor 
who  has  made  an  assignment  for  the 
benefit   of   accepting     creditors,     from 
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accepting  the  assignment  as  to  the  un- 
secured claim,  and  declining  to  accept 
as  to  the  other;  and  as  to  any  unsatis- 
fied balance  of  the  secured  claim  that 
may  remain  after  his  security  has  been 
exhausted,  such  creditor  may  main- 
tain an  action  against  the  debtor  the 
same  as  if  no  assignment  had  been 
made.  Kauffman  v.  Hudson  &  Son,  65 
Tex.  716;  Simmons  Hardware  Co.  v. 
Kaufman,  77  Tex.  131,  138,  8  S.  W. 
283. 

Xm.  Bights  of  Creditors  Where 
Assignment  Is  Void. 

Though  in  strict  accuracy  of  lan- 
guage it  may  be  true  that  the  trustee 
of  a  fraudulent  and  void  assignment 
does  not  hold  under  it  the  effects  at- 
tempted* to  be  thus  assigned,  or  the 
funds  arising  out  of  such  effects,  yet 
he  holds  such  effects  or  funds  in  his 
own  wrong,  and  the  law  makes  him 
the  trustee  of  an  implied  trust  for  the 
benefit  of  the  creditors  of  the  assignor; 
and  the  effects  or  funds  in  the  hands 
of  the  trustee  can  be  reached  either  by 
the  process  of  garnishment  or  by  a 
creditor's  bill.  Morris  v.  House,  32 
Tex.  492.  But  see  Swearingen  v.  Hend- 
ley  &  Co.,  1  Posey  639,  649. 

A  judgment  creditor  who,  by  process 
of  garnishment,  seized  such  effects  or 
funds,  was  entitled  to  have  the  whole 
of  them  applied  to  his  demand,  to  the 
exclusion  of  other  creditors  who  were 
not  in  a  position  to  pursue  the  funds 
or  effects.  Morris  v.  House,  32  Tex. 
492.  But  see  Swearingen  v.  Hendley  & 
Co.,   1   Posey  639,  649. 

In  a  suit  in  garnishment  against  an 
assignee  under  a  void  assignment,  the 
inventory  of  the  assigned  estate 
showed  that  there  were  assets  amount- 
ing to  $20,421.14,  and  the  assignee  testi- 
fied that  of  this  amount  he  realized 
$9,475.44,  and  in  a  loose  statement  con- 
tained in  his  answer  showe'd  that  he 
had  paid  $4,000  to  a  judgment  creditor, 
and  claimed  to  have  expended  the  re- 
mainder of  the  fund  in  administering 
the  trust.     Upon  appeal  from  a  judg- 


ment for  the  plaintiff,  it  was  held  that 
upon  these  facts  it  could  not  be  de- 
termined that  the  conclusion  reached 
by  the  trial  court  that  there  were 
unexpended  funds  in  the  hands  of  the 
assignee  sufficient  to  satisfy  plaintiff's 
claim  of  $1,384.50,  was  not  a  correct 
conclusion.  Alcott  v.  Spencer  Optical 
Mfg.  Co.  (Civ.  App.),  31  S.  W.  833, 
835,  affirmed  in  93  Tex.  724,  no  op. 

XIV.   Personal  Liability  of  As- 
signee. 

A.   IN  GENERAL. 

If  assignees  fail  to  perform  the 
duties  of  their  trust  in  any  particular, 
they  may  be  held  responsible  by  the 
assignor  or  his  representative,  or  by 
the  creditors  for  whose  benefit  the  as- 
signment was  made.  Donley  v.  Cun- 
diff,   35   Tex.   741,   750. 

Liability  upon  Contracts  Concerning 
the  Assigned  Estate. — An  assignee  in  a 
deed  made  for  the  general  benefit  of 
creditors  in  accordance  with  the  as- 
signment statutes,  is  a  trustee,  not  an 
agent,  and  is  not,  like  a  receiver,  an 
officer  of  court,  nor  entitled  as  such  to 
exemption  from  personal  liability  upon 
his  contracts  concerning  the  trust  es- 
tate. Gibson  v.  Gray,  17  Tex.  Civ. 
App.  646,  43  S.  W.  922. 

An  assignee  for  creditors  joined 
with  the  assignor  in  executing  a 
promissory  note  "as  joint  principals" 
to  a  nonaccepting  creditor,  adding  "as- 
signee" to  his  signature.  Having  no 
power  to  bind  the  trust  estate  for  such 
note,  he  was  held  personally  bound. 
Warren  v.  Harrold,  92  Tex.  417,  49  S. 
W.  364,  reversing  46  S.  W.  657. 

"For  any  fraud  or  improper  man- 
agement of  the  estate,  after  it  comes 
into  the  hands  of  the  assignee,  espe- 
cially such  as  has  not  been  brought 
about  by  any  combination  between  the 
debtor  and  the  assignee,  the  creditor 
must  look  to  the  assignee,  and  to  the 
remedies  which  the  law  has  provided 
for  his  redress."  Hudson  v.  Willis  & 
Bro.,   65  Tex.  694,  699. 

An  assignee  for  the  benefit  of  cred- 
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itors  agreed  with  A  to  sell  him  a 
part  of  the  property  assigned  for  $1,000. 
Afterwards  the  assignee  ascertained 
that  he  could  only  sell  the  property  at 
public  sale.  He  accordingly  sold  the 
property  at  public  sale,  but  there  was 
-evidence  to  show  that  he  had  not  given 
proper  notice  of  the  sale,  and  that 
this  resulted  in  the  property  bringing 
less  than  it  would,  had  such  notice  been 
given.  The  property  was  sold  for 
$500,  to  B,  who  at  the  assignee's  re- 
quest and  without  consideration,  con- 
veyed it  to  A,  who  paid  $1,000  to  the 
assignee.  The  latter  accounted  to  the- 
assignor  for  only  $500  and  appropriated 
the  remainder  to  his  own  use.  It  was 
held,  that  the  assignor  was  entitled  to 
a  judgment  against  the  assignee  for  the 
$500,  thus  appropriated.  Haswell  v. 
Blake  (Civ.  App.),  90  S.  W.  1125, 
1127,  affirmed  in  101  Tex.  640,  no  op. 

Liability  for  Misapplication  of 
Funds. — The  effect  of  a  misapplication 
of  funds  by  an  assignee  is  to  withhold 
from  the  consenting  creditors,  who 
have  properly  establ'shed  their  claims, 
the  sum  so  misapplied,  and  he  must,  as 
•damages  for  such  withholding,  pay  a 
sum  equal  to  legal  interest.  Wynne  v, 
Simmons  Hardware  Co.,  67  Tex.  40,  1 
S.  W.  368. 

A  creditor  accepted  under  the  terms 
of  an  assignment  made  under  the  act 
•of  March  24,  1879,  and  presented  his 
claim,  which  was  a  just  one,  to  the  as- 
signee within  the  time  required  by  law, 
but  failed  to  verify  it  by  affidavit.  It 
was  allowed  and  filed  by  the  assignee, 
and  remained  on  file  subject  to  inspec- 
tion by  the  creditors  for  several 
months.  No  objection  was  raised  to 
it,  and  the  assignee  paid  the  owner  its 
pro  rata.  In  a  suit  brought  by  the  re- 
maining creditors  against  the  assignee, 
to  recover  the  sum  so  paid,  it  was  held 
that  the  liability  of  the  assignee  did 
not  depend  upon  general  principles  of 
equity,  but  upon  the  express  provisions 
of  the  statute  under  which  the  assign- 
ment was  made,  which  made  the  veri- 


fication of  a  creditor's  claim  by  affidavit 
essential  to  warrant  its  payment;  that 
the  fact  that  the  assignee  made  the 
payment  in  good  faith  and  with  the  ad- 
vice of  an  attorney,  could  not  shield 
him  from  responsibility;  that  the 
statute  prescribing  what  diligence  cred- 
itors should  use  to  prevent  any  im- 
proper distribution  of  the  trust  fund, 
only  imposed  its  exercise  when  the 
claim  was  so  authenticated  that  the 
assignee  might  legally  pay  it  if  objec- 
tion was  not  made  in  the  manner  pre- 
scribed; that  the  mere  silence  of  the 
creditors,  there  being  no  words  or  acts 
inducing  the  assignee  to  believe  that 
they  consented  to  the  payment  of  the 
claim,  could  not  estop  them  from  re- 
covering, since  the  law  did  not  require 
them  to  speak.  Wynne  v.  Simmons 
Hardware  Co.,  67  Tex.  40,  1  S.  W.  568. 

Liability  for  Expending  Money  in 
Conduct  of  a  Business. — If  an  assignee 
fails  to  convert  the  assigned  property 
into  money,  and  expends  money  in 
the  conduct  of  a  business,  he  must  be 
prepared  to  show  that  he  exercised 
ordinary  prudence  and  care,  otherwise 
he  will  be  held  responsible  for  the  ex- 
penditures improperly  made.  Wynne 
v.  Simmons  Hardware  Co.,  67  Tex.  40, 
1   S.  W.   568. 

Liability  of  Assignee  for  Convert- 
ing Fund  to  His  Own  Use. — A  peti- 
tion stated  that  one  L.  was  indebted 
to  plaintiff,  and  that  he  had  made  a 
general  assignment  for  the  benefit  of 
creditors,  and  that  the  assignee,  who 
was  the  defendant,  had  accepted  the 
trust  and  taken  possession  of  the 
trust  fund,  worth  $10,000,  and  con- 
verted it  to  his  own  use,  and  that  L. 
was  insolvent.  The  assignment  was  a 
statutory  one.  It  was  held  that  what- 
ever remedy  the  plaintiff's  had  was 
under  the  statute;  that  they  could  not 
maintain  an  action  against  the  as- 
signee except  for  the  benefit  of  other 
creditors  as  well  as  themselves.  De 
Walt  v,  Zigler,  9  Tex.  Civ.  App.  82, 
29  S.  W.  60. 
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Liability  of  Assignee  to  Whom  As- 
signed Property  Has  Been  Fraudu- 
lently Sold. — Where  an  action  is 
brought  against  an  assignee  for  the 
benefit  of  all  the  creditors  to  recover 
the  value  of  the  trust  property  fraudu- 
lently sold  to  the  assignee,  the  as- 
signee will  be  entitled  to  a  credit  for 
the  amount  for  which  the  property 
was  sold,  and  which  was  distributed 
by  him  to  all  the  creditors.  McCord 
v.  Nabours,  101  Tex.  494,  502,  109  S. 
W.  913,  111  S.  W.  144,  affirming  103 
S.   W.  469. 

Liability  of  Assignee  for  Acts  of 
Assignor  in  Relation  to  Property  As- 
signed.— Where  a  merchant,  in  failing 
circumstances,  made  an  assignment 
of  his  stock,  book  accounts,  etc.,  to  a 
trustee  for  the  benefit  of  his  creditors, 
preferring  some  to  others,  and  after- 
wards continued  to  manage  and  con- 
trol the  business,  on  what  agreement 
it  did  not  appear,  there  being  no  pro- 
vision therefor  in  the  assignment,  it 
was  held  that  the  trustee  was,  prima 
facie  at  least,  responsible  for  the  acts 
of  the  debtor,  and  that  both  parties 
must  be  deemed  to  have  contem- 
plated and  intended,  at  the  time  of 
making  the  assignment,  the  course  of 
conduct,  in  their  transactions  and 
dealings  with  the  property  conveyed, 
or  pretended  to  be  conveyed,  which 
they  afterwards  adopted.  Wright  v. 
Linn,   16  Tex.   34,  35. 

Failure  to  Close  Up  Affairs  of  Es- 
tate— Damages  Too  Remote. — In  an 
action  by  an  assignor  against  an  as- 
signee, an  allegation  that  plaintiff  had 
been  prevented,  by  the  failure  of  the 
assignee  to  close  up  the  affairs  of  the 
estate,  from  entering  '  business,  and 
had  been  damaged  thereby  in  the  sum 
of  $20,000,  states  no  cause  of  action 
against  the  assignee,  such  damages 
being  too  remote.  Schutz  v.  Burges 
(Civ.  App.),  110  S.  W.  494,  499. 

When  Limitation  Begins  to  Run  in 
Assignee's  Favor.— Until  an  assignee 
is     relieved     from      his     position    and 


from  his  liabilities,  limitation  does- 
not  run  in  his  favor  against  any  one 
or  more  of  the  creditors  interested  in. 
the  trust  estate.  Mcllhenny  Co.  v. 
Todd,  71  Tex.  400,  9  S.  W.  445. 

B.    LIABILITY  ON  BOND. 

By  statute  it  is  required  that  the  as- 
signee execute  a  bond  "conditioned  that 
he  will  faithfully  discharge  his  duties 
as  such  assignee,"  and  is  also  pro- 
vided that  such  bond  "shall  enure  to 
the  benefit  of  the  assignor  and  the 
creditor  or  creditors,  who  may  main- 
tain an  action  thereon  against  such 
assignee  and  sureties,  in  his  or  their 
own  names  jointly,  or  severally,  for 
any  breach  thereof  or  violation  of 
this  law  by  reason  of  which  such  as- 
signor or  creditor  shall  sustain  dam- 
age." Sayles'  Civ.  Stat.,  art.  65f,  Gen. 
Laws  1883,  p.  46.  Becker  v.  Shayne,. 
77  Tex.  260,  262,  13  S.  W.  1027;  Kauf- 
man v.  Wolf,  77  Tex.  250,  13  S.  W. 
987. 

Wrongful  Appropriation  of  Assets. 
— Under  this  statute  a  creditor  who- 
accepts  under  a  statutory  assignment, 
may,  without  reference  to  the  amount 
of  his  claim,  maintain  an  action  in 
the  district  court  against  a  fraudulent 
assignee  and  his  sureties,  who  has 
wrongfully  appropriated  the  assets. 
Becker  v.  Shayne,  77  Tex.  260,  13  S. 
W.    1027. 

Misapplication  of  Funds. — An  as- 
signee paid  in  good  faith  but  illegally 
to  one  creditor  an  amount  in  excess- 
of  his  distributive  interest.  It  was* 
held  that  the  other  creditors  had,. 
under  the  statutes,  a  cause  of  action 
on  the  bond  as  soon  as  the  erroneous 
payment  was  made.  Kaufman  n 
Wolf,  77  Tex.  250,   13  S.  W.  987. 

If  at  any  time  after  executing  bond 
an  assignee  appointed  under  the  act 
of  May  24,  1879,  misapplies  assets  con- 
fided to  his  care  for  the  benefit  of 
creditors,  whether  through  negligence 
or  fraud  the  creditors  may  maintain 
an  action  against  him  and  the  sureties 
on  his  bond  to  preserve,  the  trust  es- 
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tate.  In  such  case  it  is  immaterial 
whether  tlie  assets  misapplied  were 
scheduled  in  the  assignment  or  not,  H 
the  property  belonged  to  the  assignor, 
and  was  received  by  the  assignee  as  a 
part  of  his  estate.  Blum  v.  Wetter- 
mark,  56  Tex.  80. 

Where  the  landlord  of  an  assignor 
has  been  adjudged  a  lien  upon  goods 
sold  by  the  assignee,  and  upon  the 
money  derived  therefrom,  and  the  as- 
signee directed  to  pa,y  the  same  be- 
fore deducting  any  charges  or 
•expenses,  the  assignee  and  the  sureties 
on  his  bond  will  be  liable  for  the  rent 
if  the  proceeds  of  the  goods  are  ap- 
propriated for  expenses.  Maverick 
V.  Skinner  (Civ.  App.),  50  S.  W.  640. 

Action  to  Protect  and  Secure  Estate 
for  Ultimate  Distribution. — The  fact 
that  six  months  has  not  expired  after 
the  date  of  publication  of  notice  of 
the  appointment  of  an  assignee,  under 
the  provisions  of  the  law  regulating 
assignments  for  the  benefit  of  credit- 
ors, approved  May  24,  1879,  can 
furnish  no  defense  to  an  action  brought 
against  the  assignee  and  the  sureties 
in  his  bond  for  the  purpose  of  protect- 
ing and  securing  the  estate  for  ultimate 
distributions.  Blum  v.  Wettermark,  56 
Tex.  80. 

It  is  not  necessary  to  establish  by 
suit  devastavit  against  an  assignee  be- 
fore action  can  be  maintained  against 
the  sureties  on  his  bond.  Kaufman  v. 
Wolf,  77  Tex.  250,  13  S.  W.  987. 

What  Nonconsenting  Creditor  Su- 
ing on  Bond  Must  Show. — In  a  suit 
upon  an  assignee's  bond,  brought  by 
a  nonconsenting  creditor,  the  plain- 
tiff must  show  that  there  are  or  should 
be  assets  in  the  hands  of  the  as- 
signee subject  to  his  debt,  ami  that 
they  are  withheld.  Craddock  v. 
Orand,  72  Tex.  36,  12  S.  W.  208. 

Where  by  judicial  proceedings  the 
■assets  or  property  assigned  have  been 
seized  and  the  assignee  thereby  pre- 
vented from  realizing  anything,  such 
iacts  are  a  bar  to  an  action  by  a  non- 


consenting  creditor  upon  the  as- 
signee's bond,  and  the  sureties  are  not 
estopped  from  making  such  defense 
by  a  judgment  against  the  assignee  in 
garnishment  proceedings  under  the 
statute.  Craddock  v.  Orand,  72  Tex. 
36,  12  S.  W.  208. 

Limitation  of  Action. — A  suit  on  a 
breach  of  an  assignee's  bond  will  be 
entertained,  if  instituted  at  any  time 
within  twelve  months  after  his  report 
has  been  filed.  Schutz  v.  Burges 
(Civ.   App.),   110  S.   W.  494,  497. 

A  judgment  against  an  assignee 
alone  in  an  action  by  creditors  to  re- 
cover a  sum  illegally  paid  by  him,  fixes 
only  the  extent  of  his  own  liability, 
and  though  final  judgment  against 
him  is  affirmed  on  appeal  it  will  not 
affect  the  defense  of  limitation  set  up 
in  a  suit  on  the  same  cause  of  action 
against  his  sureties  on  the  bond 
brought  after  the  expiration  of  four 
years  from  the  illegal  payment.  Kauf- 
man v.  Wolf,  77  Tex.  250,  13  S. 
W.    987. 

Jurisdiction  of  Action. — In  an  action 
by  a  creditor  against  assignees  and 
the  sureties  on  thdr  bond,  to  compel 
the  assignees  to  account  and  to  obtain 
a  judgment  for  the  amount  due  all 
creditors  entitled  to  distribution  under 
the  assignment,  to  the  extent  of 
money  withheld  or  misapplied  by  the 
assignees,  it  was  held  that  the  district 
court  had  jurisdiction  to  hear  and  de- 
termine the  suit  without  regard  to  the 
amount  claimed  by  the  plaintiff.  Mc- 
Ilhenny  Co.  v.  Todd,  71  Tex.  400,  405, 
9  S.  W.  445. 

XV.     Parties     to    Actions     and 

Pleadings. 
A.    PARTIES. 

1.  Proceedings  to  Try  Title  to  Prop- 
erty Assigned. 
Mortgagee  in  Possession  a  Proper 
Party. — An  attachment  was  levied 
upon  personal  property.  The  prop- 
erty was  in  possession  of  a  mortgagee 
of  the   defendant   in  attachment  The 
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assignee,  under  a  general  assignment 
by  the  defendant  in  attachment  made 
subsequent  to  the  mortgage,  filed 
claim  bond  and  oath.  It  was  held  that 
in  the  proceedings  to  try  title  »to  the 
property  the  mortgagee  in  possession 
was  a  proper  party  and  could  be 
brought  in.  Dupuy  v.  Ullman,  etc., 
Co.,  78  Tex.  341,  14  S.  W.  790. 

8.    Actions   by   Creditors   against   the 
Assignee. 

In  Whose  Name  Action  to  Preserve 
Trust   Estate  May  Be  Brought— It  was 

neither  necessary  nor  proper  that  an 
action  against  an  assignee  appointed 
under  the  act  of  May  24,  1879,  and 
the  sureties  on  his  bond,  to  preserve 
the  trust  estate,  should  have  been 
brought  in  the  name  of  the  assignee, 
under  the  ninth  section  of  the  act,  but 
it  might  be  brought  by  any  of  the 
creditors  in  their  own  names  for  the 
benefit  of  all.  Blum  v.  Wettermark, 
56  Tex.  80. 

Preferred  Creditors  Not  Necessary 
Parties. — In  a  suit  by  a  creditor 
against  a  trustee  holding  under  an  as- 
signment to  compel  the  administra- 
tion of  the  trust  under  and  in  accord- 
ance with  the  laws  regulating 
assignments,  it  is  not  necessary  that 
the  preferred  creditors  be  made 
parties.  Preston  v.  Carter,  etc.,  Co., 
80  Tex.  388,   16  S.  W.   17. 

Preferred  Creditors  Necessary  Par- 
tics. — In  a  suit  to  ret  aside  the  prefer- 
ences made  in  a  conveyance  and 
adjudge  the  conveyance  to  be  a  gen- 
eral assignment  under  the  statute,  to 
be  administered  without  preferences, 
those  named  as  preferred  creditors  in 
the  instrument  are  necessary  parties. 
Collins  v.  Sanger  Bros.,  8  Tex.  Civ. 
App.  69,  27  S.  W.  500. 

Action  to  Enforce  Priority  of  Pay- 
ment— Intervention  of  Other  Credit- 
ors.— In  an  action  by  a  creditor 
against  assignees  to  enforce  priority  of 
payment  there  was  no  error  in  per- 
mitting   other    creditors    to    intervene 


who  were  interested,  as  such,  in  the 
property  assigned.  Mills  v.  Swear- 
ingen,  67  Tex.  269,  3  S.  W.  268. 

3.  Action    by     Assignee    of    Creditor 

against  the  Assignee. 
Assignor  of  Claim  Not  a  Necessary- 
Party. — To  a  suit  by  the  assignee  of 
the  claim  of  a  creditor  who  has  ac- 
cepted an  assignment  for  the  benefit 
of  creditors  made  by  his  debtor, 
against  the  assignee  under  the  deed 
of  assignment,  £o  compel  him  to  pay 
the  amount  due  upon  the  claim,  the 
assignor  of  the  claim  is  not  a  neces- 
sary party.  Scarf  v.  Johnson,  3  App. 
Civ.   Cases,  §  399. 

4.  Action  against  Husband  as  As- 
signee— Surviving  Wife  Can  Not 
Make  Herself  a  Party. 

Though  cases  may  arise  in  which  a 
surviving  wife,  who  has  qualified 
under  the  statute  to  administer  the 
community  estate,  may  make  herself 
a  party  to  a  suit  pending  for  or 
against  her  husband  at  the  time  of  his 
death,  and  affecting  the  community 
estate,  yet,  when  the  suit  is  against 
the  husband  as  assignee  under  the 
statute  for  the  benefit  of  creditors,  no 
such  right  exists.  Woessner  v.  Crank, 
67  Tex.  386,  3  S.  W.  318.  See  the  title 
HUSBAND  AND  WIFE. 

B.    PLEADINGS. 
1.   In  General. 

A  petition  alleging  a  chattel  mort- 
gage to  be  in  legal  effect  a  general  as- 
signment, and  which  requires  a  resort 
to  extrinsic  parol  testimony  to  show 
the  character  of  the  instrument  (which 
is  attached  to  the  petition  as  part 
thereof)  to  be  other  than  that  which 
it  purports  on  its  face  to  be,  is  de- 
fective. Dunham,  etc.,  Co.  v.  McNatt,. 
15  Tex.  Civ.  App.  552,  39  S.  W.  1016, 
affirmed  in  93  Tex.  658,  no  op. 

Petition  Held  to  Show  Insolvency 
of  Assignor. — When  a  deed  of  assign- 
ment made  a  part  of  the  pleadings 
demurred  to  shows  that  the  assignors 
were  unable  to  pay  their  debts  in  the 
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ordinary  course  of  their  business, 
such  inability  is,  in  judgment  of  law, 
insolvency,  and  the  petition  is  good 
against  a  special  demurrer  claiming 
that  the  pleadings  show  on  their  face 
that  assignors  were  not  insolvent,  but 
only  temporarily  embarrassed.  Lang- 
ham  v.  Lanier,  7  Tex.  Civ.  App.  4,  26 
S.  W.  255,  affirmed  in  93  Tex.  643, 
no  op. 

Assignee  Need  Not  Set  Forth  Man- 
ner  of  Acquiring  Property.— The  evi- 
dence of  a  right  claimed  is  never 
required  to  be  set  forth  in  pleading. 
Hence,  one  claiming  property  as  an 
assignee  may  aver  his  ownership  of 
the  property,  and  need  not  set  forth 
the  manner  of  its  acquisition,  in  order 
to  admit  evidence  of  the  assignment. 
Thomas  v.  Chapman,  62  Tex.  193.  See 
the  tide  PLEADING. 

Petition  in  Action  by  Assignee  of 
Foreign  Corporation. — Where  an  as- 
signee for  creditors  of  a  corporation 
domiciled  in  another  state  sues  ?n 
Texas,  the  petition  need  not  aver  that 
such  assignment  was  authorized  by 
the  law  of  such  other  state,  since,  by 
the  common  law,  a  corporation  may 
make  an  assignment  for  creditors,  like 
any  other  person.  Miller  &  Co.  v. 
Goodman,  15  Tex.  Civ.  App.  244,  40 
S.  W.  743,  affirmed  in  93  Tex.  714, 
no  op.  See  ante,  "By  Corporations," 
II,  B,  2. 

Where  an  assignee  for  creditors  of 
a  foreign  corporation  which  has  been 
doing  business  in  Texas  brings  suit 
here,  the  petition  need  not  allege  that 
the  corporation  has  obtained  a  per- 
mit to  do  business  here  in  compliance 
with  the  act  of  1889,  since  the  burden 
of  proof  to  show  that  it  has  not  done 
so  is  on  the  defendant.  Miller  &  Co. 
v.  Goodman,  15  Tex.  Civ.  App.  244, 
40  S.  W.  743,  affirmed  in  93  Tex.  714, 
no  op. 

ft.   Proceeding  to  Try  Right  to  Prop- 
erty Assigned. 
Necessity    of    Presenting    Issue    of 
Nonexistence  of  Debt — In  a  proceed- 


ing to  try  the  right  to  property  levied 
upon  in  the  hands  of  an  assignee  for 
the  debt  of  the  assignor,  if  the  as- 
signee desires  to  sho.w  that  no  such 
debt  in  fact  existed  or  that  a  judg- 
ment obtained  on  the  alleged  debt  in 
a  proceeding  to  which  the  assignee 
was  not  a  party  was  not  obtained  upon 
an  existing  debt  but  was  obtained 
throug  collusion,  he  must,  by  plea, 
present  an  issue  under  which  such 
evidence  can  be  admitted.  Still  v. 
Focke,  66  Tex.  715,  717,  2  S.  W.  59. 

3.  Actions  by  Creditors  against  the 
Assignee. 

Sufficiency  of  Petition  in  Action  for 
Misapplying  Assets. — In  a  petition 
filed  by  creditors  against  an  assignee 
appointed  under  the  act  of  March  24, 
1879,  and  the  sureties  on  his  bond,  for 
misapplying  the  assets  received  by 
him,  there  was  no  distinct  averment 
that  there  did  not  remain  in  the  hands 
of  the  assignee  assets  not  misapplied, 
sufficient  to  discharge  the  debts.  On 
general  demurrer  it  was  held  that  the 
omission  was  not  fatal;  that  the  stat- 
ute having  been  made  for  the  benefit 
of  insolvent  debtors  and  their  credit- 
ors, no  presumption  could  arise  that 
a  debtor  who  availed  himself  of  its 
provisions  was  solvent.  Blum  v.  Wet- 
termark,   56   Tex.   80,   81. 

Petition  Good  as  against  a  General 
Demurrer. — In  an  action  by  a  creditor 
to  compel  assignees  to  account,  and 
to  obtain  a  judgment  for  the  amount 
due  all  creditors  entitled  to  distribu- 
tion under  the  assignment,  to  the  ex- 
tent of  money  withheld  or  misapplied 
by  the  assignees,  the  petition  alleged 
that  payments  had  been  made  upon 
the  claim  of  the  plaintiff  by  the  as- 
signees, but  did  not  allege  in  terms 
that  the  plaintiff  had  filed  with  the  as- 
signees a  statement  of  the  nature  and 
amount  of  his  claim  as  required  by 
statute.  It  was  held  that  as  against 
a  general  demurrer  the  petition  was 
good;  that  it  would  be  presumed  that 
the   claim    of  the    plaintiff    had  been 
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presented,  the  allegation  of  payment 
being  sufficient  to  raise  such  pre- 
sumption. Mcllhenny  Co.  v.  Todd,  71 
Tex.  400,  406,  9  S.  W.  445. 

4.  Action     by      Accepting     Creditor 
against  the  Assignor. 

Answer   Must  Allege   Provision  for 
Release    by    Accepting    Creditors. — In 

an  action  for  debt,  the  defendants  set 
up  by  way  of  defense  that  they  had 
made  an  assignment,  and  that  trie 
plaintiff  had  filed  the  claim  sued  on 
with  the  assignee  properly  verified, 
but  neither  in  the  answer  or  statement 
of  facts  was  there  anything  to  show 
whether  the  assignment  contained  a 
clause  providing  for  their  discharge 
from  the  claims  of  accepting  creditors. 
It  was  held  that  the  answer  was  to 
be  construed  most  strongly  against 
the  pleader,  and  therefore  the  assign- 
ment was  to  be  regarded  as  a  general 
assignment,  with  no  provision  for  a 
release  by  those  accepting  its  benefits. 
Sanborn  v.   Norton,  59  Tex.  308. 

5.  Action     by     Accepting     Creditor 
against  Assignees  and  Assignor. 

Presumption  That  Assignment  Ex- 
acted Releases  in  Absence  of  Contrary 
Allegation  in  Petition. — In  an  action 
by  an  accepting  creditor  against  the 
assignees  and  the  assignor  to  enforce 
priority  of  payment,  the  petition  did 
not  allege  that  the  assignment  did  not 
exact  releases  from  accepting  credit- 
ors. It  was  held  that  in  the  absence 
of  such  allegation  it  would  be  pre- 
sumed that  the  assignment  did  exact 
such  releases.  Mills  v.  Swearingen, 
67  Tex.  269,  272,  3  S.  W.  268. 

6.  Action    by    Assignor    against   As- 
signee. 

Sufficiency  of  Petition  in  Action  on 
Assignee's  Bond. — If  an  assignee  has 
been  unfaithful  in  fraudulently  allow- 
ing accounts  for  more  than  he  should 
have  done,  that  fact  should  be  stated 
in  a  sqit  by  the  assignor  on  his  bond 
and  it  should  be  pointed  out  wherein 
the    excess    lay.      A    petition    which  | 


merely  alleges  that  the  assignee  al- 
lowed every  claim  "for  a  sum  in  ex- 
cess of  that  for  which  each  should 
have  been  allowed,  either  by  the  al- 
lowance of  interest  thereon  or  in 
some  manner  not  made  clear  to  plain- 
tiff and  which  does  not  appear  in  said 
report  filed  by  said  assignee,"  is  in- 
sufficient. Schutz  v.  Burges  (Civ. 
App.),  110  S.  W.  494,  497. 

In  a  suit  for  the  removal  of  an  as- 
signee, allegations  of  petition  held 
sufficient  under  Revised  Statutes  of 
1895,  art.  84,  to  admit  proof  as  to  the 
mismanagement  of  the  estate  by  the 
assignee.  Schutz  v.  Burges  (Civ. 
App.),    HO   S.   W.   494,   498. 

Allegations  of  petition  held  suffi- 
cient to  justify  court  in  requiring  an 
accounting  by  an  assignee.  Schutz  v. 
Burges  (Civ.  App.),  110  S.  W.  494,  498.' 

7.   Action  by  Assignee  against  Attach- 
ing Creditors. 

Petition  in  Action  by  Assignee  of 
Wife  against  Attaching  Creditor  of 
Husband, — The  question  as  to  whether 
a  married  woman  could,  under  the  act 
of  March  24,  1879,  make  a  valid  as- 
signment of  her  separate  property,  not 
decided;  but  held  that  where  an  as- 
signee of  the  wife  claimed,  as  against 
an  attaching  creditor  of  the  husband, 
a  stock  of  goods,  by  virtue  of  an  as- 
signment thereof  by  the  wife,  the  pe- 
tition should  have  averred  that  none  of 
the  goods  were  purchased  from  profits 
made  in  the  business  after  the  debt 
of  the  attaching  creditor  accrued. 
Green  v.  Ferguson,  62  Tex.  525.  See 
ante,  "Assignments  of  Community 
Property,"  II,  B,  4. 

What  Answer  Must  Allege. — In  a 
suit  by  the  assignee  of  an  insolvent 
debtor  against  an  attaching  creditor 
for  damages  resulting  from  the  at- 
tachment, the  answer  is  defective  if  it 
fails  to  allege  that  the  assignor  was 
not  insolvent  and  that  he  did  not  act 
in  contemplation  of  insolvency  in 
making  the  assignment.  Blum  v.  Wel- 
borne,  68  Tex.  157. 
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a.  In  General,  194. 
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(c)  Rulings  on  Demurrers,  199. 

(d)  Errors  in  Pleadings,  199. 
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(i)   Refusal   of  Jury  Trial,   202. 

(j)  Where  Case  Tried  on  Incorrect  Theory,  203. 

(k)  Where  Alteration  of  Instrument  Sued  on  Shown  to 

Have  Been  without  Appellant's  Consent,  203. 
(1)   Rulings  of  Intermediate  Court  on  Sufficiency  of  Ap- 
peal Bond,  203. 
(m)  Determination  of  Power  of  Trustee  under  Deed,  203. 

2.  On  Suggestion  of  Delay,  203. 
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A.  Right  Limited  to  Parties  to  Appeal  or  Writ  of  Error,  206. 

B.  Necessity   for   Assignment   of   Error  in    Same  Capacity  as   Appeal   or 

Writ  of  Error  Prosecuted,  207. 

IV.   Matters  Assignable  as  Error,  207. 

A.  Must  Be  Confined  to,  and  Supported  by,  Record,  207. 

B.  Error  Must  Affect  Rights  of  Appellants  or  Plaintiffs  in  Error,  210. 

1.  In  General,  210. 

2.  Errors  as  to  Parties  Not  Appealing,  211. 

3.  Errors  Affecting  Rights  of  Adverse  Parties,  213. 

4.  Errors  Affecting  Coparties,  214. 

V.   Form,  Requisites  and  Sufficiency  of  Assignments,  216. 
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1.  In  General,  216. 

2.  Construction  of  Statutes  Relating  to  Assignments,  217. 
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B.  Essentials  of  Valid  Assignments,  217. 

1.  Should  Present  Contention  Entitling  Complainant  to  Relief  if  Sus- 

tained, 217. 

2.  Specifications  of  Errors  Relied  on,  217. 

a.  General  Rule  Stated  and  Construed,  217. 

(1)  Rule  Stated,  217. 

(2)  Specifications  Must  Be  Definite  and  Certain,  221. 

(a)  In    General,    221. 

(b)  Degree  of  Definiteness  and  Certainty  Requisite,  221. 
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(4)  Necessity  for  Separate  Specification  of  Each  Error,  222. 
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(a)  In  Overruling  Exceptions,  224. 

(b)  In   Sustaining  Exceptions,  227. 
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(a)  In  Admission  of  Evidence,  229. 

(b)  In   Exclusion   of   Evidence,  231. 

(c)  Error  in   Permitting  Answer  to  Hypothetical   Ques- 

tion, 232. 

(3)  Errors  in    Respect  to  Instructions,  232. 

(a)  Necessity  for  Assignments    of    Error  Predicated  on 

Court's   Giving  or   Refusing  Charges,   232. 

(b)  Errors  in   Charges   Given,  232. 

aa.  Identification  of  Portion    of    Charge  Complained 
of,   232. 

(aa)  Necessity,  232. 

(bb)  Sufficiency   of    Identification,   233. 
bb.  Specification  of  Errors,  234. 

(aa)  Necessity,  234. 

(bb)  Assignments  Held  Sufficient,  235. 

(cc)  Assignments  Held  Insufficient,  236. 

(c)  Errors  in  Refusal  or  Omission  to  Charge,  239. 

aa.  Necessity,  Manner  and  Sufficiency  of  Setting  Out 

Charges  Requested  and  Refused,  239. 
bb.  Specification  of  Error  in  Court's  Action,  239. 
(aa)  Necessity,  239. 
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aaa.  In   General,   240. 
bbb.  Assignments  Held  Insufficient,  240. 
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(a)  Overruling    Motions   for    New   Trial,   243. 
aa.  In   General,  243. 

bb.  Assignments    Held   Insufficient,   243. 

(b)  Rulings  on  Motions  for  Continuance,  247. 

(c)  Rulings  on  Motions  to  Quash  Garnishment  Proceed- 

ings, 247. 
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(e)  Error  in  Allowing  or  Refusing  Nonsuit,  247. 
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(5)  Errors  in  Verdict,  247. 

(a)  In   General,  247. 

(b)  Assignments  Held  Sufficient,  247. 

(c)  Assignments   Held   Insufficient,   248. 

(6)  Errors   in   Findings   of  Court,  252. 

(a)  Necessity  for  Specifically  Pointing  Out  Error,  252. 

(b)  Assignments  Held  Sufficient,  247. 

(c)  Assignments   Held  Insufficient,  253. 

(7)  Errors  in  Judgments  or  Decrees,  253. 

(a)  In  General,   253. 

(b)  Assignments  Held  Sufficient,  254. 

(c)  Assignments   Held   Insufficient,  254. 

(8)  Error  in  Approval  of  Claims  against  Estates,  257. 

3.  Statement  of  Reason  Why  Action    of    Court    Claimed  to  Be  Er- 

roneous, 257. 

4.  Showing  of  Injury  to  Appellant,  258. 

5.  Mere  Statement  of  Facts,  or  Abstract  Proposition  of  Law  without 

Complaint   of  Court's   Ruling,   Insufficient,  259. 

6.  Statement  of   Facts   or   Appellant's  Version   Improper,  259. 

7.  Inconsistent   Assignments  as   Neutralizing  Each   Other,   259. 

8.  Effect  of   Brief  as  Aiding  Defective  Assignment,  259. 
C.  Signature,  260. 

VI.  Scope  of  Assignment,  260. 

A.  In  General,  260. 

B.  Illustrations,  260. 

VII.  Piling,  263. 

A.  Where  Filed,  263. 

B.  Time  of  Filing,  264. 

VIQ.  Assignment  as  Part  of  Record,  266. 
IX.  Waiver  or  Abandonment  of  Assignment,  266. 
X.   Cross  Assignments  of  Error,  266. 

A.  Right  to  File,  266. 

1.  General  Rule,  266. 

2.  Limitations  of  and  Exceptions  to  Rule,  268. 

B.  Filing  as  Essential  to  Consideration    of    Errors  against  Appellee  or 

Defendant  in   Error,  271. 

1.  General  Rule  Stated  and  Applied,  271. 

2.  What  Errors  Considered  in  Absence  of  Cross  Assignment,  272. 

C.  Time,  Place  and  Manner  of  Filing,  272. 

D.  Form,  Requisites  and  Sufficiency,  273. 

E.  Cross  Assignments  as  Part  of  Record,  273. 

F.  Adjudication  of  Cross  Assignments  Notwithstanding  Appellant's  Mo- 

tion to  Dismiss  Appeal,  273. 

G.  Waiver  of  Cross  Assignments,  273. 

CROSS  REFERENCES. 

Sec  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  BRIEFS;  EXCEP- 
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TIONS   AND    OBJECTIONS;    EXCEPTIONS,    BILL    OF,  AND  STATE- 
MENT OF  FACTS  ON  APPEAL. 

As  to  necessity,  form  and  sufficiency  of  assignments  of  error  in  petition  to 
the  supreme  court,  for  writ  of  error,  see  the  title  APPEAL  AND  ERROR,  vol. 
1,  p.  505. 


I.  Object  and  Purpose. 

In  General.— The  object  and  pur- 
pose of  an  assignment  of  errors,  as 
has  been  often  said,  is  to  point  to  the 
specific  error  claimed  to  have  been 
committed  by  the  couFt  below,  for 
which  the  judgment  should  be  re- 
versed, so  as  to  obviate  the  necessity 
of  the  discussion  by  the  opposite 
party, '  and  the  examination  by  the 
court,  of  all  the  questions  which  may 
have  been  raised  on  the  trial  of  the 
case  in  the  lower  court  or  suggested  by 
the  record,  in  which  it  can  be  sup- 
posed that  there  can  be  any  error. 
Clements  v.  Hearne,  45  Tex.  415.  See, 
also,  Wilson  v.  Johnson,  94  Tex.  272, 
60  S.  W.  242;  Legon  v.  Withee,  25 
Tex.  350;  Houston,  etc.,  R.  Co.  v. 
Rutherford,  94  Tex.  518,  62  S.  W. 
1056,  affirming  62  S.  W.  1069;  Gulf, 
etc.,  R.  Co.  v.  Shelton,  96  Tex.  301, 
72  S.  W.  165,  affirming  30  Tex.  Civ. 
App.  72;  Stephen ville  Oil  Mill  v.  Mc- 
Neill (Civ.  App.),  122  S.  W.  911;  Gib- 
son v.  Schoolcraft,  1  App.  Civ.  Cases, 
§   49;   Fisk  v.  Wilson.   15  Tex.   430. 

"The  object  of  assigning  errors  is 
to  point  the  court  and  the  adverse 
party  to  the  particular  ruling  or 
ground  of  error  on  which  the  party 
intends  to  rely  for  reversing  the  judg- 
ment. Fisk  v.  Wilson,  15  Tex.  435." 
Byrnes  v.  Morris,  53  Tex.  213. 

One  of  the  leading  objects  of  re- 
quiring errors  to  be  assigned,  is  to 
point  out  to  the  court  the  particular 
matters  in  a  record  of  which  the  ap- 
pellant complains,  and  to  relieve  the 
court  from  a  sort  of  inquisitorial  inves- 
tigation and  scrutiny  of  the  whole 
record,  to  hunt  out  some  possible 
error.  Legon  v.  Withee,  25  Tex.  350. 

"To  require  the  appellee  or  the  court 
to  hunt  through  the  record  for  every 


conceivable  error  which  the  court  be- 
low may  have  committed,  when  none; 
has  been  pointed  out  by  the  party 
complaining  of  the  judgment,  would 
obviously  be  unreasonable  and  op- 
pressive on  the  party  recovering  judg- 
ment, and  most  burdensome  on  this 
court,  unnecessarily  impeding  the 
progress  of  its  business;  arid  by  the 
confusion  and  uncertainty  which  it 
would  beget  as  to  the  questions  on 
which  the  case  was  decided  in  the 
court  below,  destroy  its  character  as 
an  appellate  tribunal,  and  by  the  mul- 
tiplicity of  the  questions  for  discus- 
sion, tend  much  more  to  confusion 
and  error  in  its  own  decision  than  the 
correction  of  errors  which  may  in  fact 
have  occurred  in  the  district  court." 
Clements  v.  Hearne,  45  Tex.  415. 

The  statutes  and  rules  of  court  reg- 
ulating assignments  of  error  were  made 
not  only  to  facilitate  the  appellate 
court  in  the  dispatch  of  business,  but 
to  enable  opposing  counsel  to  defi- 
nitely know  what  points  of  fact  or 
law  are  relied  upon  for  a  reversal, 
that  they  may  prepare  to  meet  them. 
Randall  v.  Carlisle,  59  Tex.  69; 
Mitchell  v.  Rusing  (Civ.  App.),  118  S. 
W.  582. 

The  rules  of  court  were,  among 
other  things,  intended  to  relieve  the 
supreme  court  only  of  unnecessary 
labor,  thus  enabling  the  court  to  de- 
cide a  greater  number  of  causes  dur- 
ing a  term,  and  to  relieve  the  crowded 
condition  of  the  docket.  Pearson  v. 
Flanagan,  52  Tex.  266. 

The  leading  purpose  in  requiring  the 
assignment  of  errors  and  copy  of  brief 
to  be  filed  in  the  time  and  manner 
prescribed  in  the  rules,  was  to  facili- 
tate attorneys  in  representing  their 
cases  in   the    supreme    court    without 
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appearing  before  it  in  person.  (Sup. 
Ct.  R.  40.)  Shanks  v.  Carroll,  50 
Tex.  17. 

Rules  as  to  presenting  assignments 
on  appeal  are  directory  only,  and  may 
be  waived.  Mitchell  v.  Rushing  (Civ. 
App.),  118  S.  W.  582. 

Not  a  Substitute  for  Bills  of  Excep- 
tions.— Assignments  of  error  do  not 
take  the  place  of  bills  of  exceptions. 
Gleen  v.  Kimbrough,  70  Tex.  147,  8 
S.  W.  81. 

n.  Necessity. 

A.  GENERAL  RULE  STATED 
AND  APPLIED. 
Rule  Stated. — It  may  be  stated  as  a 
general  rule  that  in  the  absence  of  a 
proper  assignment  of  error,  errors  will 
not  be  considered  by  the  appellate 
court,  with  the  exception  of  funda- 
mental errors  apparent  of  record. 
Turner  v.  Hamilton,  6  Te*.  250; 
Parker  v.  Leman,  10  Tex.  116;  Mosely 
v.  Gainer,  10  Tex.  578;  Earle  v. 
Thomas,  14  Tex.  583;  Seawell  v. 
Lowery,  16  Tex.  47;  Blue  v.  Chandler, 
17  Tex.  126;  Roy  v.  Bremond,  22  Tex. 
626;  Bullock  v.  Hayter,  24  Tex.  9; 
Carroll  v.  Evans,  27  Tex.  262;  Seal 
v.  State,  28  Tex.  491;  Scoby  v. 
Sweatt,  28  Tex.  713;  Browne  v.  John- 
son, 29  Tex.  40;  Davenport  v.  Hervey, 
30  Tex.  308;  Scott  v.  State,  31  Tex. 
409;  Rio  Grande  R.  Co.  v.  Scanlan,  44 
Tex.  649;  Rio  Grande  R.  Co.  v.  Brown- 
ville,  45  Tex.  88;  Wright  v.  McNatt, 
49  Tex.  425;  Williams  v.  Turner,  50 
Tex.  137;  San  Antonio,  etc.,  R.  Co.  v. 
Gurley,  92  Tex.  229,  47  S.  W.  513,  af- 
firmed in  44  S.  W.  865;  Johnson  v. 
Richardson,  52  Tex.  481;  Jones  v. 
Stallsworth,  55  Tex.  138;  Fretelliere  v. 
Hindes,  57  Tex.  392;  Hardesty  Bros. 
v.  Fleming,  57  Tex.  395;  Thomas  z\ 
Thomas,  57  Tex.  516;  Sabine,  etc.,  R. 
Co.  v.  Hadnot,  67  Tex.  503,  4  S.  W.  138; 
Blum  v.  Whitworth,  66  Tex.  350,  1  S. 
W.  108;  Harris  v.  Petty,  66  Tex.  514, 
1S.W.  525;  Wallace  &  Co.  v.  Bogel 
Sl  Bros.,    66    Tex.     572,    2    S.    W.    96; 


Smith  &  Co.  v.  Whitfield,  67  Tex.  124, 
2  S.  W.  822;  Texas,  etc.,  R.  Co.  v. 
Berry,  67  Tex.  238,  5  S.  W.  817; 
Smyth  v.  Caswell,  67  Tex.  567,  4  S. 
W.  848;  International,  etc.,  R.  Co.  z/. 
Underwood,  67  Tex.  589,  4  S.  W.  216; 
Fordyce  v.  Dixon,  70  Tex.  694,  8  S. 
W.  504;  Gulf,  etc.,  Co.  z/.  Hodges,  76 
Tex.  90,  13  S.  W.  64;  Freybe  v. 
Tiernan,  76  Tex.  286,  13  S.  W>  370; 
Reagan  v.  Copeland,  78  Tex.  551,  14 
S.  W.  1031;  Ft.  Worth  Pub.  Co.  v. 
Hitson,  80  Tex.  216,  16  S.  W.  551,  14 
S.  W.  843;  Clark  v.  Dyer,  81  Tex.  339, 
16  S.  W.  1061;  Scherff  v.  Missouri  Pac. 
R.  Co.,  81  Tex.  471,  17  S.  W.  39; 
Harris  v.  Monroe  Cattle  Co.,  84  Tex. 
674,  19  S.  W.  869;  Searcy  v.  Grant,  9i> 
Tex.  97,  37  S.  W.  320,  reversing  35 
S.  W.  861;  Blum  v.  Moore,  91  Tex. 
273,  42  S.  W.  856,  affirming  40  S.  W. 
511;  Davis  v.  Texas,  etc.,  R.  Co.,  91 
Tex.  505,  44  S.  W.  822;  Ennis  Mercan- 
tile Co.  v.  Wathen,  93  Tex.  622.  57  S. 
W.  946;  Ellis  v.  Le  Bow,  96  Tex.  532, 
74  S.  Wv  528,  affirming  30  Tex.  Civ. 
App.  449;  Swearingen  v.  Reed,  2  Tex. 
Civ.  App.  364,  21  S.  W.  383;  Horter 
v.  Herndon,  12  Tex.  Civ.  App.  637,  35 
S.  W.  80;  Lindsley  v.  Parks,  17  Tex. 
Civ.  App.  527,  43  S.  W.  277,  affirmed 
in  93  Tex.  689,  no  op.;  Hathaway  v. 
Texas  Bldg.,  etc.,  Ass'n,  19  Tex.  Civ. 
App.  240,  45  S.  W.  1023,  affirmed  in 
93  Tex.  686,  no  op.;  Lindsley  v.  Sparks, 
20  Tex.  Civ.  App.  56,  48  S.  W.  204, 
affirmed  in  93  Tex.  666,  no  op.;  Gal- 
veston, etc.,  R.  Co.  v.  Clark,  21  Tex. 
Civ.  App.  167,  51  S.  W.  276,  affirmed 
in  93  Tex.  706,  no  op.;  Turner  v. 
Houston,  21  Tex.  Civ.  App.  214,  51 
S.  W.  642;  Houston,  etc.,  R.  Co.  v. 
Ennis-Calvert  Compress  Co.,  23  Tex. 
Civ.  App.  441,  56  S.  W.  367,  affirmed 
in  93  Tex.  686,  no  op.;  Hoover  v. 
Kearbey,  25  Tex.  Civ.  App.  71,  60  S. 
W.  782;  Neyland  v.  Texas,  etc.,  Lum- 
ber Co.,  26  Tex.  Civ.  App.  417,  64  S. 
W.  696;  Wetz  v.  Wetz,  27  Tex.  Civ. 
App.  597,  66  S.  W.  869;  Hollywood  v. 
Wellhausen,  28  Tex.  Civ.  App.  541,  68 
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S.  W.  329;  Western  Union  Tel.  Co. 
v.  Hays,  29  Tex.  Civ.  App.  25,  67  S. 
W.  1072;  Wells  v.  Houston,  29  Tex. 
Civ.  App.  619,  69  S.  W.  183,  affirmed 
in  97  Tex.  650,  no  op.;  Casey-Swasey 
Co.  v.  Manchester  Fire  Ins.  Co.,  32 
Tex.  Civ.  App.  158,  73  S.  W.  864; 
First  Nat.  Bank  v.  Moor,  34  Tex.  Civ. 
App.  476,  79  S.  W.  53;  El  Paso  Elec. 
R.  Co.  v.  Alderete,  36  Tex.  Civ.  App. 
142,  81  S.  W.  1246,  affirmed,  no  op.; 
Moore  v.  Boothe,  39  Tex.  Civ.  App. 
339,  87  S.  W.  882;  Carrera  v.  Dibrell, 
42  Tex.  Civ.  App.  99,  95  S.  W.  623, 
affirmed  in  101  Tex.  630,  no  op.; 
Burge  v.  Beaumont  Carriage  Co.,  47 
Tex.  Civ.  App.  223,  105  S.  W.  232,  af- 
firmed in  102  Tex.  579,  no  op.;  Leach  v. 
Wilson  County  (Sup.),  13  S.  W.  613; 
Voss  v.  Bassett,  4  App.  Civ.  Cases,  § 
116,  15  S.  W.  503;  Atchison,  etc.,  R. 
Co.  v.  Reiner  (Civ.  App.),  21  S.  W.  1013; 
Southern  Pac.  R.  Co.  v.  Haas  (Civ. 
App.),  21  S.  W.  1021;  Bender  v. 
Peyton,  4  Tex.  Civ.  App.  57,  23  S.  W. 
222,  affirmed  in  93  Tex.  635,  no  op.; 
Lignoski  v.  Crooker  (Civ.  App.),  22 
S.  W.  774;  Streeper  v.  Thompson 
(Civ.  App.),  23  S.  W.  326;  Robinson 
v.  Mclver  (Civ.  App.),  23  S.  W.  915; 
Fuller  v.  Follis  (Civ.  App.),  24  S.  W. 
368;  Campbell  v.  Kone  (Civ.  App.), 
26  S.  W.  231;  Bopp  v.  Ganzer  (Civ. 
App.),  26  S.  W.  444;  Bonham  v. 
.  Crider  (Civ.  App.),  27  S.  W.  419; 
Austin,  etc.,  Power  Co.  v.  Makemson 
(Civ.  App.),  27  S.  W.  588;  Baughman 
v.  Wathen  (Civ.  App.),  28  S.  W.  231; 
Landrum  v.  Guerra  (Civ.  App.),  28  S. 
W.  358;  Warner,  etc.,  Mfg.  Co.  v. 
Houston  (Civ.  App.),  28  S.  W.  405,  re- 
versed in  88  Tex.  489;  Daggett  v.  Lee 
(Civ.  App.),  29  S.  W.  89;  Brown  v. 
Thomson  (Civ.  App.),  31  S.  W.  1087; 
King  v.  Texas,  etc.,  Ass'n  (Civ.  App.), 
34  S.  W.  305,  306;  Polk  v.  Shoemaker 
(Civ.  App.),  41  S.  W.  539,  affirmed  in 
S3  Tex.  648,  no  op.;  Strickland  v.  Wil- 
lis &  Bro.  (Civ.  App.),  42  S.  W.  578; 
Blain  v.  Blain  (Civ.  App.),  43  S.  W. 
66;      Uns  worth     v.      Straughan      (Civ. 


App.),  43  S.  W.  290;  Bean  v.  Brown- 
wood  (Civ.  App.),  44  S.  W.  873;  San 
Antonio,  etc.,  R.  Co.  v.  Gurley  (Civ. 
App.),  45  S.  W.  604;  Brooks  v.  Per- 
kins (Civ.  App.),  46  S.  W.  842;  Clas- 
sen v.  Elmendorf  (Civ.  App.),  47  S. 
W.  1023;  Washington  v.  Eastham  (Civ. 
App.),  56  S,  W.  78;  Atchison,  etc.,  R. 
Co.  v.  Cuniffe  (Civ.  App.),  57  S.  W. 
692;  Wettermark  v.  Campbell  (Civ. 
App.),  57  S.  W.  904;  Ennis  Mercantile 
Co.  v.  Wathen  (Civ.  App.),  58  S.  W. 
971;  May  v.  Hahn  (Civ.  App.),  64  S. 
W.  942;  Anderson  v.  Walker  (Civ. 
App.),  67  S.  W.  432;  Houston  Elec. 
Co.  v.  Robinson  (Civ.  App.),  76  S.  W. 
209,  affirmed  in  97  Tex.  636,  no  op.; 
Supreme  Council  v.  Storey  (Civ. 
App.),  75  S.  W.  901;  Equitable  Life 
Assur.  Soc.  v.  Maverick  (Civ.  App.), 
78  S.  W.  560,  562;  Crawford  v.  Mur- 
phy (Civ.  App.),  84  S.  W.  1073;  Stub- 
blefieldV  Hanson  (Civ.  App.),  94  S. 
W.  406,  affirmed  in  101  Tex.  661,  no 
op.;  Linn  v.  Waller  (Civ.  App.),  98 
S.  W.  430;  Webb  v.  Kirby  Lumber 
Co.,  48  Tex.  Civ.  App.  543,  107  S.  W. 
581;  McCollum  v.  Adams  (Civ.  App.), 
110  S.  W.  526;  Nelson  v.  Brown  (Civ. 
App.),  Ill  S.  W.  1106;  Walker  v. 
Texas,  etc.,  R.  Co.  (Civ.  App.),  112  S. 
W.  430;  Buchanan  v.  Burnett  (Civ. 
App.),  114  S.  W.406;  Ft.  Worth  Light, 
etc.,  Co.  v.  Moore  (Civ.  App.),  118  S.  W. 
831;  Durham  v.  Garrett  (Civ.  App.), 
121  S.  W.  1141;  Hamilton  v.  Kegley 
(Civ.  App.),  122  S.  W.  304;  Bonner 
Memorial  Home  v.  Collin  County  Nat. 
Bank  (Civ.  App.),  122  S.  W.  430;  Fin- 
berg  v.  Gilbert  (Civ.  App.),  124  S.  W. 
979;  Sullivan-Sanfoni  Lumber  Co.  v. 
Reeves  (Civ.  App.),  125  S.  W.  96;  Pea- 
cock v.  Moore  (Civ.  App.),  125  S.  W. 
943;  Gibson  v.  Schoolcraft,  l  App.  Civ. 
Cases,  §  49;  Rowan  v.  Shapard,  etc., 
Co.,  2  App.  Civ.  Cases,  §  295. 

"Nothing  can  be  better  settled  than 
that,  to  authorize  a  reversal  of  judg- 
ment, it  must  certainly  appear  that 
the  court  has  erred,  and  in  what  par- 
ticular  it   has   erred.     It  must   not  be 
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left  to  conjecture;  but  the  party  ask- 
ing a  reversal,  as  has  been  significantly 
said,  must  put  his  finger  on  the  er- 
ror."    Sea  well  v.  Lowery,  16  Tex.  47. 

Errors  by  the  trial  court  not  as- 
signed as  such  on  appeal  and  those  of 
the  appellate  court  not  assigned  on 
writ  of  error  will  not  be  considered 
by  the  supreme  court.  Blum  v. 
Moore,  91  Tex.  273,  42  S.  W.  856,  af- 
firming 40  S.  W.  511. 

Errors  by  the  district  court,  made  in 
the  trial  of  the  cause,  on  appeal  will 
not  be  revised  unless  brought  before 
the  court  by  assignment  of  errors. 
Scherff  v.  Missouri  Pac.  R.  Co.,  81 
Tex.  471,  17  S.  W.  39. 

The  only  errors  which  the  court  of 
civil  appeals  can  review  are  those  pre- 
sented by  appropriate  assignments  or 
-cross-assignments,  or  such  as  appear 
upon  the  face  of  the  record.  Rev.  St., 
1895,  art.  1014;  Applebaum  v.  Bass 
<Civ.  App.),  113  S.  W.  173,  174,  and 
cases  cited.  Ft.  Worth  Light,  etc., 
Co.  v.  Moore  (Civ.  App.),  118  S.  W. 
831,  837. 

If  an  assignment  be  made  which  is 
not  strictly  in  accordance  with  the 
rules,  the  court  of  civil  appeals  may 
«xercise  discretion  as  to  considering 
it,  but  where  the  error  complained  of 
is  one  that  is  not  fundamental,  and 
there  is  no  assignment  at  all  on  the 
subject,  the  court  of  civil  appeals  have 
no  discretion  in  the  matter.  Carrera 
%-.  Dibrell,  42  Tex.  Civ.  App.  99,  103, 
95  S.  W.  628,  affirmed  in  101  Tex. 
€30,  no  op. 

Although  a  question  may  be  raised 
bj-  the  pleadings,  in  order  to  have  it 
reviewed  on  appeal  it  must  be  pre- 
served by  an  assignment  of  error, 
where  such  error  is  not  fundamental. 
Bean  v.  Brownwood  (Civ.  App.),  44  S. 
W.  873, -reversed  in  91  Tex.  684. 

Required  by  Statute  and  Rules  of 
Court. — The  court  of  civil  appeals,  un- 
der articles  1014  and  10*18,  Revised 
Civil  Statutes,  can  not  take  cognizance 
of  an  error  not  assigned,  unless  it  be 
an  error  of  law  apparent  upon  the  rec- 


ord, and  when  it  reverses  the  judg- 
ment of  a  district  court  for  an  error  in 
matter  of  fact  not  covered  by  appel- 
lant's assignments,  its  action  in  so  do- 
ing is  error  in  law  which  the  supreme 
court  will  revise.  Searcy  v.  Grant,  90 
Tex.  97,  37  S.  W.  320,  reversing  35  S. 
W.   861. 

Article  1018  of  the  Revised  Statutes 
is  in  the  following  language  and  con- 
trols the  time  and  manner  of  assign- 
ing errors:  "The  appellant  or  plain- 
tiff in  error  shall  in  all  cases  file  with 
the  clerk  of  the  court  below  all  as- 
signments of  error,  distinctly  specify- 
ing the  grounds  on  which  he  relies, 
before  he  takes  the  transcript  of  the 
record  from  the  clerk's  office;  all  er- 
rors not  distinctly  specified  are 
waived."  Together,  the  two  articles 
confine  the  action  of  the  court  of  civil 
appeals  on  appeal  or  writ  of  error  to 
such  matters  as  are  made  to  appear  of 
record  by  one  of  the  methods  stated 
in  article  1014,  and  which  are  pre- 
sented to  the  court  by  an  assignment 
of  error  pointing  out  the  matter  com- 
plained of  as  it  appears  in  the  record 
of  the  case,  and  to  fundamental  errors 
apparent  of  record*  Matters  not  as- 
signed, except  fundamental  errors,  are 
not  subject  to  revision  and  correction 
by  the  appellate  court.  Ennis  Mer- 
cantile Co.  v.  Wathen,  93  Tex.  622, 
624,  57  S.  W.  946. 

The  record  should  contain  an  as- 
signment of  errors  as  required  by  the 
statute.  If  it  does  not,  the  court  will 
not  consider  any  error  but  one  of  law 
that  may  be  apparent  upon  the  record, 
if  the  judgment  is  one  that  could  le- 
gally have  been  rendered  in  the  lower 
court  and  affirmed  in  the  appellate 
court.  Rule  23  of  Rules  for  the  Courts 
ot  Texas,  102  Tex.  xxviii,  84  Tex.  700, 
47  Tex.  601. 

"Rule  29  for  the  government  of  this 
court  (67  S.  W.  xv)  provides  that  be- 
fore a  case  is  properly  prepared  for 
submission  the  transcript  must  con- 
tain a  copy  of  the  assignment  of  er- 
rors filed  in  accordance  with  the  rules 


Digitized  by 


Google 


192 


Assignments  of  Error 


of  the  district  court.  Since  the  record 
fails  to  show  that  any  assignment  of 
error  was  filed  in  the  lower  court,  and 
no  error  is  apparent  of  record  in  the 
proceed'ngs,  there  is  no  question  be- 
foie  us  for  consideration,  and  it  is 
our  duty  to  affirm  the  judgment  of 
the  court  below,  and  it  is  so  ordered. 
See  Bopp  v.  Ganzer  (Civ.  App.),  26  S. 
W.  444;  Lewis  v.  Steiner,  84  Tex.  364, 
19  S.  W.  516."  Durham  v.  Garrett 
(Civ.  App.),  121  S.  W.  1141. 

"The  rule  of  the  supreme  court  in 
reference  to  this  subject  is  as  follows: 
'23.  Said  record  shall  contain  an  as- 
signment of  errors  as  required  by  the 
statute/  (PaschaPs  Dig.,  art.  1591.) 
If  it  does  not,  the  court  will  not  consider 
any  error  but  one  of  law  that  may  be 
apparent  upon  the  record,  if  the  judg- 
ment is  one  that  could  legally  have 
been  rendered  in  the  district  court  and 
affirmed  in  the  supreme  court/  Pas. 
Dig.,  art.  1581.  This  article  last  re- 
ferred to  in  this  rule  is  embodied  in 
the  Revised  Statutes  in  the  following 
words:  'In  all  cases  of  appeal  or  writ 
of  error  to  the  supreme  court,  the  trial 
shall  be  upon  a  statement  of  facts 
*  *  *  or  a  bill  of  exceptions  to  the 
opinion  of  the  judge,  or  on  a  special 
verdict,  or  an  error  of  law  either  as- 
signed or  apparent  on  the  face  of  the 
record/  etc.  Rev.  Stat.,  art.  1033." 
Harris  v.  Petty,  66  Tex.  514,  516,  1  S. 
W.   525. 

Necessity  for  New  Assignment  on 
Writ  of  Error  after  Appeal  Aban- 
doned.— An  assignment  of  errors  hav- 
ing been  filed  in  the  prosecution  of  an 
appeal,  afterwards  abandoned,  and  be- 
ing incorporated  in  the  transcript 
brought  up  by  writ  of  error,  will  an- 
swer the  requirements  of  the  statute. 
Thomas  v.  Thomas,  57  Tex.  516. 

Applications  of  Rule  to  Particular 
Errors,— It  has  been  held  that  the  fol- 
lowing errors  are  not  fundamental,  and 
will  not  therefore  be  considered  in  the 
absence  of  proper  assignments  of  er- 
ror: 


The  ruling  of  the  lower  court  upon 
a  demurrer.  Wettermark  v.  Campbell 
(Civ.  App.),  57  S.  W.  904;  Browne  v. 
Johnson,  29  Tex.  40;  Bonner  Memorial 
Home  v.  '  Collin  County  Nat  Bank 
(Civ.  App.),  122  S.  W.  430;  Blue  v. 
Chandler,  17  Tex.  J26;  Elliot  v.  Mitch- 
ell, 28  Tex.  105,  108;  Garza  v.  Scott,  5 
Tex.   Civ.  App.   289,  292,   24   S.  W.  89. 

Rulings  of  the  court  in  admitting  or 
excluding  evidence.  Texas,  etc.,  R. 
Co.  v.  Berry,  67  Tex.  238,  5  S.  W.  817; 
Swearingen  v.  Reed,  2  Tex.  Civ.  App. 
364,  21  S.  W.  383;  Linn  v.  Waller  (Civ. 
App.),  98  S.  W.  430;  Stubblefield  v. 
Hanson  (Civ.  App.),  94  S.  W.  406,  af- 
firmed in  101  Tex.  661,  no  op:;  Rob- 
erts v.  Longley,  41  Tex.  454,  455. 

Errors  in  instructions  which  are  not 
fundamental.  Washington  v.  Eastham 
(Civ.  App.),  56  S.  W.  78;  Neyland  v. 
Texas,  etc.,  Lumber  Co.,  26  Tex.  Civ. 
App.  417,  64  S.  W.  696;  El  Paso  Elec. 
R.  Co.  v.  Alderete,  36  Tex.  Civ.  App. 
142,  81  S.  W.  1246,  affirmed,  no  op. 

The  refusal  or  omission  to  submit 
an  issue  to  the  jury.  Buchanan  v.  Bur- 
nett (Civ.  App.),  114  S.  W.  406;  Equi- 
table Life  Assur.  Soc.  v.  Maverick 
(Civ.  App.),  78  S.  W.  560,  562;  Seal 
v.  State,  28  Tex.  491;  Kirby  v.  Estill,  75 
Tex.  484,  12  S.  W.  807;  Earle  v. 
Thomas,  14  Tex.  583;  Gulf,  etc.,  R.  Co. 
v.  Hodges,  76  Tex.  90,  13  S.  W.  64; 
Freybe  v.  Tiernan,  76  Tex.  286,  13  S. 
W.  370;  First  Nat.  Bank  v.  Moor,  34 
Tex.  Civ.  App.  476,  79  S.  W.  53;  Clapp 
v.  Royer,  27  Tex.  Civ.  App.  29,  67  S. 
W.    345. 

That  certain  charges  were  conflict- 
ing or  contradictory.  Atchison,  etc., 
R.  Co.  v.  Cuniffe  (Civ.  App.),  57  S. 
W.  692;  Houston  Elec.  Co.  v.  Robin- 
son (Civ.  App.),  76  S.  W.  209,  affirmed 
in  97  Tex.  636,  no  op. 

The  direction  of  a  verdict  by  the 
court  below.  Walker  v.  Texas,  etc., 
Co.  (Civ.  App.),  112  S.  W.  430;  Webb 
v.  Kirby  Lumber  Co.,  48  Tex.  Civ. 
App.   543,   107   S.  W.   581. 

The    want    or    insufficiency    of   evi- 
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tie  nee  to  support  the  verdict,  findings 
or  judgment.  Campbell  v.  Kone  (Civ. 
App.),  26  S.   W.  231;  Voss  v.   Bassett, 

4  App.  Civ.  Cases,  §  116,  15  S.  W.  503; 
Supreme  Council  v.  Storey  (Civ.  App.), 
75  S.  W.  901;  Galveston,  etc.,  R.  Co.  v. 
Clark,  21  Tex.  Civ.  App.  167,  51  S.  W. 
276,  affirmed  in  93  Tex.  706,  no  op. 

The  sufficiency  or  excessiveness  of 
the  verdict.  Ft.  Worth  Pub.  Co.  v. 
Hitson,  80  Tex.  216,  16  S.   W.   551,  14 

5  W.  843;  Classen  v.  Elmendorf  (Civ. 
App.),  47  S.  W.  1023;  Voss  v.  Bassett, 
4  App.  Civ.  Cases,  §  116,  15  S.  W.  503; 
Sabine,  etc.,  R.  Co.  v.  Hadnot,  67  Tex. 
503.  4  S.  W.   138. 

That  the  judgment  should  have  been 
in  the  alternative.  Carroll  v.  Evans, 
27  Tex.  262. 

Error  in  giving  judgment  against 
one  only  of  two  corporations.  King 
v.  Texas,  etc.,  Ass'n  (Civ.  App.),  34 
S.  W.  305,  affirmed  in  93  Tex.  732, 
no  op. 

Insufficiency  of  garnishment  bond. 
Burge  v.  Beaumont  Carriage  Co.,  47 
Tex.  Civ.  App.  223,  105  S.  W.  232,  af- 
firmed in  102  Tex.  579,  no  op. 

Error  in  the  matter  of  costs.  Har- 
ris v.  Monroe  Cattle  Co.,  84  Tex.  674, 
19  S.  W.  869. 

The  failure  of  a  judgment  to  set 
fcrth  the  full  names  of  the  parties  for 
and  against  whom  it  is  rendered. 
Johnson  v.   Richardson,  52  Tex.  481. 

A  judgment  by  default  can  not  be  re- 
versed for  the  insufficiency  of  the  serv- 
ice, where  it  is  not  assigned  as  error. 
Roy  v.    Bremond,   22   Tex.   626. 

A  ruling  by  the  trial  court  that  the 
delivery  of  a  deed  in  escrow  did  not 
have  the  effect  of  passing  absolute  ti- 
tle is  not  error  which  can  be  consid- 
ered in  the  absence  of  an  assignment. 
San  Antonio,  etc.,  R.  Co.  v.  Gurley, 
92  Tex.  229,  47  S.  W.  513,  affirmed  in 
44  S.   W.   865. 

Where  the  trial  court  set  aside  cer- 
tain findings  of  the  jury  because  not 
supported  by  the  evidence,*  and  there 
is  no  assignment  requiring  a  review 
2    Tex— 13 


of  that  ruling,  the  question  whether 
the  answers  of  the  jury  embraced  in 
such  findings  entitle  appellant  to  a 
judgment  can  not  be  considered  on 
appeal.  Casey-Swasey  Co.  v.  Manches- 
ter Fire  Ins.  Co.,  32  Tex.  Civ.  App. 
158,   73    S.    W.    864. 

While  it  is  well  settled  that,  where 
a  judgment  is  rendered  in  response  to 
pleadings  bad  on  general  demurrer, 
the  error  is  fundamental  and  the  judg- 
ment will  be  reversed  for  that  reason 
though  the  point  was  not  made  in  the 
lower  court,  yet  there  would  seem  to 
be  no  case  in  which  an  adverse  judg- 
ment has  been  sustained  on  such  a  ground 
alone.  The  right  to  amend  can  not 
thus  be  cut  off.  Moore  v.  Bocthe,  39 
Tex.   Civ.  App.  339,  87  S.   W.   882. 

That  the  charge  authorized  a  recov- 
ery for  physical  as  well  as  mental  suf- 
fering when  there  was  no  allegation 
o**  proof  of  any  physical  suffering,  is 
not  such  fundamental  error  as  can  be 
considered  in  the  absence  of  a  proper 
assignment  of  error  as  required  by  the 
statute.  Rev.  Stat.,  art.  1018.  Western 
Union  Tel.  Co.  v.  Hays,  29  Tex.  Civ. 
App.  25,  67   S.  W.   1072. 

A  question  as  to  res  judicata  can  not 
be  considered  on  appeal  where  the  is- 
sue in  that  respect  was  not  included 
in  the  verdict,  and  appellants  did  not 
request  the  court  to  submit  it  to  the 
jury,  and  do  net  assign  error  to  the 
court's  action  in  refusing  to  set  aside 
the  verdict  and  grant  a  new  trial  upon 
that  ground.  Undsley  v.  Sparks,  20 
Tex.  Civ.  App.  56,  48  S.  W.  204,  af- 
firmed in  93  Tex.  666,  no  op. 

Quaere,  whether,  in  the  absence  of 
conclusions  of  fact  and  law  by  the 
court  trying  the  case  without  a  jury, 
the  appellant  can  challenge  the  correct- 
ness of  a  conclusion  upon  which  the 
court  may  have  rested  its  judgment 
without  assignment  of  such  conclusion 
as  error.  Houston,  etc.,  R.  Co.  v.  En- 
nis-Calvert  Compress  Co.,  23  Tex.  Civ. 
App.  441,  442,  56  S.  W.  367,  affirmed 
in  93  Tex.  686,  no  op. 
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Failure  of  the  county  judge  to  make 
up  and  file  a  statement  of  facts  within 
the  time  prescribed  by  law  for  him  to 
do  so  is  not  a  jurisdictional  question, 
where  article  998,  Rev.  Stat.,  1895, 
would  apply,  and  give  the  court  of 
civil  appeals  power  to  review  the  mat- 
ter as  presented  in  the  record.  Apple- 
baum  v.  Bass  (Civ.  App.)t  113  S.  W. 
173,  175. 

Ex  parte  affidavit,  setting  out  the  fail- 
ure of  the  trial  judge  to  prepare  and  file 
a  statement  of  the  facts  for  the  use  on 
appeal  within  the  time  prescribed  by 
law  for  him  to  do  so,  is  not  a  "sub- 
ject named,"  in  article  1014,  Rev.  Stat., 
1895,  or  included  within  the  subject  for 
review  on  appeal  or  writ  of  error  by 
the  court  of  civil  appeals.  Applebaum 
v.  Bass  (Civ.  App.),  113  S.  W.  173,  174. 

An  assignment  that  the  pleading 
and  evidence  of  plaintiff  shows  that 
he  has  no  equitable  or  legal  title  to  the 
portion  of  the  W.  C.  league  adjudged 
to  him,  and  fails  to  identify,  if  any, 
the  portion  he  is  entitled  to  recover, 
is  not  error  of  law  apparent  of  rec- 
ord for  which  the  supreme  court  will 
reverse  without  assigning  error,  but  is 
a  mixed  question  of  law  and  fact,  the 
determination  of  which  requires  an 
examination  and  comparison  of  both 
the  pleadings  and  evidence  of  the 
plaintiff.  Neyland  v.  Bendy,  69  Tex. 
711,  714,  7  S.  W.  497. 

If  a  jury  find  against  the  preponder- 
ance of  evidence,  the  error  is  not  one 
of  law,  and  however  apparent  it  might 
have  been  upon  the  face  of  the  rec- 
ord furnishes  no  ground  for  reversal. 
In  such'  case  it  is  the  duty  of  the  ap- 
pellant to  point  out  to  the  appellate 
court  in  what  respect  the  evidence  is 
defective,  by  an  assignment  of  error 
specifying  the  defects  with  particular- 
ity. East  Line,  etc.,  Railroad  v.  Wil- 
der (Sup.),  2  S.  W.  81. 

The  sufficiency  of  the  evidence  to 
support  a  contract  to  be  performed  in 
the  county  of  the  venue  can  only  be 
considered    under    an    assignment    at- 


tacking the  finding  of  the  court  upon 
that  point.  Moody  v.  Pangle,  18  Tex. 
Civ.   App.   720,  45   S.   W.   741. 

Where  error  is  assigned  that  the  ver- 
dict is  contrary  to  both  the  law  and 
the  evidence — is  excessive,  outrageous, 
and  unconscionable,  but  there  is  no 
assignment  complaining  of  the  action 
of  the  court  in  refusing  to  set  the  ver- 
dict aside — the  appellate  court  is  not 
required  to  revise  the  action  of  the 
jury.  Scott  v.  Bank,  3  Texas  Ct.  Rep. 
876.  International,  etc.,  R.  Co.  v. 
Branch,  29  Tex.  Civ.  App.  144,  147,  68 
S.  W.  338,  affirmed  in  95  Tex.  680, 
no  op. 

B.  EXCEPTIONS  TO  RULE. 
1.    Fundamental    Errors    Apparent    of 

Record, 
a.  In  General. 

It  is  well  settled  that  fundamental 
errors,  that  is,  errors  of  a  controlling 
character,  that  go  to  the  foundation 
of  the  action  or  defense,  may  be  exam- 
ined and  the  right  adjudicated  in  the 
appellate  court  without  an  assignment 
of  errors.  Wetmore  v.  Woodhouse, 
10  Tex.  33;  Salinas  v.  Wright,  11  Tex. 
572;  Rankert  v.  Clow,  16  Tex.  9;  Hol- 
linsworth  v.  Holshousen,  17  Tex.  41; 
McLemore  v.  McClellan,  17  Tex.  122; 
Herndon  v.  Bremond,  17  Tex.  432; 
Norwood  v.  Cobb,  20  Tex.  588;  Brack- 
ett  v.  Devine,  25  Tex.  Supp.  195;  El- 
liot v.  Mitchell,  28  Tex.  105;  Berry  v. 
Childress,  32  Tex.  370;  Coburne  v.  Poe, 
40  Tex.  410,  415;  Grant  v.  Whittlesey, 
42  Tex.  320;  Rio  Grande  R.  Co.  v. 
Scanlan,  44  Tex.  649;  Rio  Grande  R. 
Co.  v.  Brownsville,  45  Tex.  88;  Dean 
r.  Lyons,  47  Tex.  18,  19;  Teal  v.  Ter- 
rell, 48  Tex.  491;  Wright  v.  McNatt, 
49  Tex.  425;  Pendleton  v.  Colville,  49 
Tex.  525;  Williams  v.  Turner,  50  Tex. 
137;  Siese  v.  Malsch,  54  Tex.  355,  356; 
Pfeuffer  v.  Maltby,  54  Tex.  454;  Jones 
v.  Stalls  worth,  55  Tex.  138;  Sellman  v. 
Lee,  55  Tex.  319;  Laredo  v.  Russell,  56 
Tex.  398;  Indianola  R.  Co.  v.  Fryer, 
56  Tex.  609;  Childress  v.  Grim,  57 
Tex.   56;    Hardesty    Bros.   v.    Fleming, 


Digitized  by 


Google 


Assignments  of  Error 


195 


57  Tex.  395;  Hardin  v.  Abbey,  57  Tex. 
.582;  T.  M.  R.  Co.  v.  Herbeck,  60  Tex. 
-602;  Harris  v.  Petty,  66  Tex.  514,  1  S. 
W.  525;  Van  Valkenburg  v.  Ruby,  68 
Tex.  139,  3  S.  W.  746;  Fordyce  v. 
Dixon,  70  Tex.  694,  8  S.  W.  504;  Mc- 
Dowell v.  Fowler,  80  Tex.  587,  16  S. 
W.  431;  Yoakum  v.  Selph,  83  Tex. 
•607,  19  S.  W.  145;  Texas,  etc.,  R.  Co. 
v.  Collins,  84  Tex.  121,  19  S.  W.  365; 
Searcy  v.  Grant,  90  Tex.  97,  37  S.  W. 
320;  Texas  Brewing  Co.  v.  Temple- 
man,  90  Tex.  277,  38  S.  W.  27,  affirming 
35  S.  W.  935;  Hollo  way  Seed  Co.  v. 
City  Nat.  Bank,  92  Tex.  187,  47  S.  W. 
-95,  reversing  47  S.  W.  77;  Missouri, 
■etc.,  R.  Co.  v.  Chenault,  92  Tex.  501,  49 
S  W.  1035;  Wilson  v.  Johnson,  94 
Tex  272,  60  S.  W.  242;  San  Antonio  v. 
Talerico,  98  Tex.  151,  81  S.  W.  518,  af- 
firming 78  S.  W.  28;  Hanner  v.  Sum- 
merhill,  7  Tex.  Civ.  App.  235,  26  S.  W. 
•906,  affirmed  in  93  Tex.  730,  no  op.; 
Richardson  v.  Knox,  14  Tex.  Civ.  App. 
402,  37  S.  W.  189;  Hollywood  v.  Well- 
husen,  28  Tex.  Civ.  App.  541,  68  S.  W. 
329;  Fuller  v.  Kaminsky,  41  Tex.  Civ. 
App.  549,  95  S.  W.  655;  Hahl  v.  Kel- 
logg, 42  Tex.  Civ.  App.  636,  94  S.  W. 
389,  affirmed  in  101  Tex.  640,  no  op.; 
Houston,  etc.,  R.  Co.  v.  Skeeter  Bros., 

44  Tex.  Civ.  App.  105,  98  S.  W.  1064; 
Draper  v.  Hillen  (Sup.),  10  S.  W.  457; 
Tabb  v.  Smart  (Sup.),  12  S.  W.  977; 
Bexar  Bldg.,  etc.,  Ass'n  v.  Newman 
(Civ.  App.),  25  S.  W.  461;  Farror  v. 
Dowd  (Civ.  App.),  28  S.  W.  919;  San 
Antonio,  etc.,  R.  Co.  v.  Bowles  (Civ. 
App.),  30  S.  W.  89,  affirmed  in  88  Tex. 
■634;  Friedman  v.  Payne  (Civ.  App.), 
35  S.  W.  47;  Pipher  v.  Bissonet  (Civ. 
App.),  36  S.  W.  770;  Hall  v.  Johnson 
(Civ.  App.),  40  S.  W.  46;  Willard  v. 
Guttman  (Civ.  App.),  43  S.  W.  901; 
Kerr  County  v.  Kitchens   (Civ.  App.), 

45  S.  W.  152,  affirmed  in  93  Tex.  688, 
no  op.;  Alamo  Fire  Ins.  Co.  v.  Davis 
<Civ.  App.),  45  S.  W.  604;  McCord  v. 
Holloman  (Civ.  App.),  46  S.  W.  114; 
Robinson  v.  Garrett  (Civ.  App.),  54  S. 
W.    269,    271;    McColpin    v.    McColpin 


(Civ.  App.),  75  S.  W.  824;  Adams  v. 
Faircloth  (Civ.  App.),  97  S.  W.  507; 
Houston  Oil  Co.  v.  Gallup  (Civ.  App.), 
109  S.  W.  957;  Applebaum  v.  Bass 
(Civ.  App.),  113  S.  W.  173;  Montgom- 
ery v.  Peach  River  Lumber  Co.  (Civ. 
App.),  117  S.  W.  1061;  Glasscock  v. 
Barnard  (Civ.  App.),  125  S.  W.  615; 
Ware  v.  Clark  (Civ.  App.),  125  S.  W. 
618;  Miller  v.  Cunningham,  l  App.  Civ. 
Cases,  §  958. 

Where  there  is  an  error  "apparent 
of  record"  the  appellate  courts  are  re- 
quired by  statute  to  consider  the  same, 
although  not  assigned.  Fuller  v. 
Kaminsky,  41  Tex.  Civ.  App.  549,  95 
S.  W.  655. 

"Where  the  objection  goes  to  the 
foundation  of  the  action,  or  to  the 
very  right  and  justice  of  the  decision 
on  the  merits,  the  court  will  consider 
it,  though  not  specially  assigned  as 
error  (Wetmore  v.  Woodhouse,  10 
Tex.  33;  Salinas  v.  Wright,  11  Tex. 
572)."  Hollins  worth  v.  Holshousen, 
17  Tex.  41. 

Both  under  statute  and  under  the 
rules  of  court  the  appellate  court  may 
consider  errors  of  law  either  assigned 
or  "apparent  upon  the  face  of  the  rec- 
ord." Pas.  Dig.,  art.  1591;  Rev.  Stats., 
§  1014;  Rule  23  of  Rules  for  Court  of 
Civil  Appeals.  Wilson  v.  Johnson,  94 
Tex.  272,  60  S.  W.  242;  Texas  Brew- 
ing Co.  v.  Templeman,  90  Tex.  277, 
38  S.  W.  27,  affirming  35  S.  W.  935; 
Harris  v.  Petty,  66  Tex.  514,  1  S.  W. 
525;  Davis  v.  Davis,  34  Tex.  15;  Mc- 
Nairy  v.  Castleberry,  6  Tex.  286;' 
Hahl  v.  Kellogg,  42  Tex.  Civ.  App. 
636,  94  S.  W.  389,  affirmed  in  101  Tex. 
640,  no  op.;  Applebaum  v.  Bass  (Civ. 
App.),  113  S.  W.  173;  Fuller  v.  Kamin- 
sky, 41  Tex.  Civ.  App.  549,  95  S.  W. 
655.  See,  also,  cases  cited  to  pre- 
ceding paragraph. 

The  court  of  civil  appeals  may  re- 
verse' for  error  apparent  on  the  face 
of  the  record,  though  not  assigned. 
Rev.  Stats.,  1895,  art.  1014.  Texas 
Brewing  Co.  v.  Templeman,  90  S.  W. 
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277,  38  S.  W.  27,  affirming  35  S.  W. 
935. 

The  supreme  court,  when  it  exer- 
cised jurisdiction  over  appeals  in  the 
first  instance,  frequently,  without  a 
specification  of  the  point,  reversed  for 
fundamental  error.  Texas  Brewing 
Co.  v.  Templeman,  90  Tex.  277,  38  S. 
W.  27,  affirming  35  S.  W.  935;  Harris 
v.  Petty,  66  Tex.  514,  516,  1  S.  W.  525; 
,  Davis  v.  Davis,  34  Tex.  15;  Berry  v. 
Childress,  32  Tex.  370;  Texas,  etc.,  R. 
Co.  v.  Collins,  84  Tex.  121,  19  S.  W. 
365. 

Whether  the  supreme  court  has  the 
power,  possessed  by  the  courts  of 
civil  appeals,  and  by  the  supreme 
court  as  formerly  constituted,  to  re- 
verse a  case  for  a  fundamental  error, 
not  assigned,  questioned.  Texas  Brew- 
ing Co.  v.  Templeman,  90  Tex.  277, 
38  S.  W.  27,  affirming  35  S.  W.  935. 

b.  Exception  Construed  and  Applied. 
(1)    In  General. 

By  an  "error  apparent  upon  the 
face  of  the  record"  is  meant  "a  promi- 
nent error,  either  fundamental  in  its 
character  or  one  determining  a  ques- 
tion upon  which  the  very  right  of  the 
case  depends."  Wilson  v.  Johnson,  94 
Tex.  272,  60  S.  W.  242;  San  Antonio  v. 
Talerico,  98  Tex.  151,  81  S.  W.  518; 
Harris  v.  Petty,  66  Tex.  514,  1  S.  W. 
525;  Coburne  v.  Poe,  40  Tex.  410;  Siese 
v.  Malsch,  54  Tex.  355;  Hollinsworth 
v.  Holshousen,  17  Tex.  41;  Hahl  v. 
Kellogg,  42  Tex.  Civ.  App.  636,  94  S. 
W.  389,  affirmed  in  101  Tex.  640,  no 
op.;  Applebaum  v.  Bass  (Civ.  App.), 
113  S.  W.  173;  Adams  v.  Faircloth 
(Civ.   App.),  97  S.  W.   507. 

Where  an  appellant  assigns  no  error 
of  which  he  complains,  the  supreme 
court  will  consider  such  only,  as  ap- 
pear from  the  record,  that  go  tn  the 
foundation  of  the  action — the  right  of 
the  plaintiff  to  recover  upon  the  cause 
of  action  relied  on  by  him  to  sustain 
the  judgment  which  is  appealed  from. 
Siese  v.  Malsch,  54  Tex.  355. 

Errors  committed  in  the  court  be- 
low will  not  be  made  a  cause  for  re- 


versal of  judgment  unless  they  are- 
distinctly  specified  in  the  assignment 
of  errors.  The  exception  to  this  rule 
heretofore  announced,  ."That  objec- 
tions which  go  to  the  foundation  of 
the  action  will  be  considered,  though 
not  specially  assigned  as  error," 
limited  to  those  cases  where  the  mat- 
ters of  error  are  so  obvious  that  the 
court  would  be  doing  injustice  to  sanc- 
tion the  judgment  rendered  below. 
Coburne  v.  Poe,  40  Tex.  410. 

An  error,  not  assigned,  of. which  the 
court  of  civil  appeals  may  take  cogniz- 
ance, must  be  an  error  of  law  ap- 
parent on  the  record,  which  neces- 
sarily affected  the  result,  and  it  must 
plainly  appear  from  the  record  that 
in  the  absence  of  such  error  the  re- 
sult might  have  been  different.  Searcy 
v.  Grant,  90  Tex.  97,  102,  37  S.  W.  320, 
reversing  35  S.  W.  861;  Harris  v.  Petty, 
66  Tex.   514,   1  S.  W.  525. 

"Under  the  authority  of  Fordyce  v. 
Dixon,  70  Tex.  694,  8  S.  W.  504,  the 
cause  stands  here  as  without  any  as- 
signments of  error;  and  it  follows  that 
the  judgment  must  be  affirmed,  unless 
there  is  some  fundamental  error  ap- 
parent upon  the  record.  When  an  ex- 
amination of  a  record  is  made  to  as- 
certain such  error,  the  rule  to  be  fol- 
lowed is  stated  by  Judge  Moore  in 
Rio  Grande  R.  Co.  v.  Brownsville,  45 
Tex.  88,  91,  as  follows:  'It  is  to  be 
observed,  however,  that  the  judgment 
will  not  be  reversed,  in  such  case,  for 
mere  technical  errors  in  the  form  and 
manner  of  enforcing  a  valid  cause  of 
action,  of  which  the  court  has  jurisdic- 
tion, or  in  the  rulings  of  the  court  on 
questions  arising  during  the  prog- 
ress of  the  trial,  which  relate  to  the 
enforcement  and  maintenance  of  the 
action  or  defense,  and  which  do  not 
go  to  its  essential  foundation  and 
merits.'  The  judgment  in  this  case  is 
supported  by  the  pleadings  and  by  the 
verdict;  the  charges,  so  far  as  they 
were  given,  submitted  issues  that 
were  raised;  and  the  court  had  juris* 
diction;    and,     if     fundamental      error 
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"there    is,    it    must   be   in    the   want   of 
-evidence    to     support     the    judgment." 

Bexar    Bldg.,    etc.,    Ass'n    v.    Newman 

(Civ.  App.),  25  S.  W.  461. 

(t)    Errors  Held  Entitled  to   Consid- 
eration Though  Not  Assigned, 
(a)    Jurisdictional  Matters. 

Want  of  jurisdiction  over  the  sub- 
ject matter  is  fundamental  error  and 
can  be  raised  on  appeal,  although  not 
assigned.  Land  Mortg.  Bank  v.  Voss. 
29  Tex.  Civ.  App.  11,  68  S.  W.  732; 
Richardson  v.  Knox,  14  Tex.  Civ. 
App.  402,  37  S.  W.  189;  Carothers  v. 
Holloman,  33  Tex.  Civ.  App.  131,  75 
S.  W.  1084.  And  see  McColpin  v. 
McColpin  (Civ.  App.),  75  S.  W.  824; 
Curtis  v.  Ford,  78  Tex.  262,  268,  14  S. 
W.    614. 

"It  has  been  often  held  that  the 
jurisdiction  of  the  trial  court  to  hear 
the  cause  must  affirmatively  appear 
from  the  transcript  on  appeal.  Ameri- 
can Soda  Fountain  Co.  v.  Mason  (Civ. 
App.),  119  S.  W.  714;  Texas,  etc.,  R. 
Co.  v.  Jordan  (Civ.  App.),  83  S.  W. 
1105;  Penn  Fire  Ins.  Co.  v.  Pounders 
(Civ.  App.),  84  S.  W.  666;  Gregory  v. 
Gulf,  etc.,  R.  Co.,  20  Tex.  Civ.  App. 
272,  48  S.  W.  «88;  Merrick  v.  Rogers 
(Civ.  App.),  46  S.  W.  370.  And, 
though  there  is  no  assignment  com- 
plaining of  this  defect,  yet  the  mat- 
ter, being  jurisdictional,  is  fundamen- 
tal in  its  nature,  and  must  be  noticed 
without  an  assignment."  Ware  v. 
Clark   (Civ.  App.),  125  S.  W.  618. 

"Aside  from  a  consideration  of  any 
of  the  questions  raised  in  plaintiff  in 
error's  brief,  we  are  confronted  with 
the  fact  that  no  citation  appears  in  the 
record,  and,  in  this  state  of  the  ca«e, 
it  does  not  appear  that  the  court  had 
jurisdiction  to  render  any  judgment 
whatever  in  favor  of  the  plaintiff. 
*  *  *  While  this  omission  is  not  spe- 
cifically made  the  basis  of  an  assign- 
ment of  error,  we  nevertheless  hold  it 
to  be  such  error  apparent  of  record  as 
to  be  fundamentally  erroneous,  for 
the    record    should   in   all    cases    show 


affirmatively  that  the  trial  court  had 
jurisdiction  over  the  subject  matter 
and  parties,  and  where,  as  here,  the 
record  shows  there  was  no  appear- 
ance or  waiver,  it  should  contain  a 
copy  of  the  citation  duly  served  on  the 
defendants.  Sayles'  Ann.  Civ.  St.  1897, 
arts.  1411,  1412;  McMickle  v.  Texar- 
kana  Nat.  Bank,  4  Tex.  Civ.  App.  210, 
23  S.  W.  428;  Chrisman  v.  Graham,  51 
Tex.  454;  L&ne  v.  Doak,  48  Tex.  227; 
Mawthe  v.  Crozier  &  Co.,  50  Tex.  153. 
This  holding  is  analogous  to  the  hold- 
ing in  American  Soda  Fountain  Co.  v. 
Mason  (Civ.  App.),  119  S.  W.  714,  and 
the  line  of  authorities  therein  cited, 
to  the  effect  that  no  presumptions  are 
to  be  indulged  in  aid  of  the  trial 
court's  jurisdiction,  but  the  same  must 
be  made  affirmatively  to  appear.  In 
that  case  and  those  cited  the  appeal 
was  from  a  judgment  of  the  county 
court  where  the  cause  of  action  as- 
serted was  below  the  original  juris- 
diction of  that  court,  but  within  its 
appellate  jurisdiction,  and  the  record 
did  not  affirmatively  show  that  the 
cause  had  been  brought  to  the  county 
court  by  appeal.  Such  defect  has  been 
often  noticed  by  the  appellate  courts 
even  in  the  absence  of  an  assignment 
of  error,  thus  treating  the  error  as 
fundamental.  See  Ware  v.  Clark 
(No.  5,947  in  this  court,  not  yet  offici- 
ally reported)  (Civ.  App.)  125  S.  W. 
618."  Glasscock  v.  Barnard  (Civ. 
App.),  125  S.  W.  615. 

In  a  suit  for  the  foreclosure  of  a 
mortgage  on  real  estate,  it  being  ap-* 
parent  on  the  face  of  the  record  that 
the  defendants  resided,  and  the  land 
was  situate,  in  a  different  county  than 
that  in  which  the  suit  was  brought, 
the  supreme  court,  although  no  er- 
rors were  assigned,  takes  cognizauce 
of  the  want  of  jurisdiction  in  the  court 
below,  and  dismisses  the  cause,  but 
without  prejudice  to  a  new  action  in 
the  proper  forum.  Shropshire  v.  Dun- 
son,   32  Tex.   467. 

Want  of  Publication  of  Citation  in 
Escheat   Proceedings. — The    court   be-r 
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ing  without  power  to  enter  judgment 
in  a  proceeding  under  the  statute  of 
escheats  until  the  publication  of  the 
prescribed  citation,  the  want  of  such 
publication  is  a  jurisdictional  matter 
which  will  be  considered  by  the  appel- 
late court,  although  presented  for  the 
first  time  on  motion  for  rehearing. 
Ellis  v.  State,  3  Tex.  Civ.  App.  170, 
21  S.  W.  66,  24  S.  W.  660,  affirmed  in 
93  Tex.  650,  no  op. 

The  jurisdiction  of  the  probate  court 
in  proceedings  to  sell  lands  of  a  dece- 
dent to  pay  debts,  as  to  adjudicating 
the  title  to  the  land,  will  be  passed 
upon  by  the  appellate  court,  whether 
assigned  or  not.  Hamm  v.  Hutchins, 
19  Tex.  Civ.  App.  209,  46  S.  W.  873. 

Error  of  the  court  in  assuming  ju- 
risdiction of  a  counterclaim  below  the 
minimum  jurisdiction  of  the  court  is 
fundamental  error  for  which  the  ap- 
pellate court  will  reverse,  though  the 
question  was  not  raised  in  the  court 
below  nor  on  a  former  appeal.  Rob- 
inson v.  Garrett  (Civ.  App.),  54  S.  W. 
269,  271,  reversed  in  93  Tex.  406.  See, 
also,  Cain  v.  Culbreath  (Civ.  App.), 
35  S.  W.  809. 

Where  the  justice's  court  assumed 
jurisdiction  of  a  counterclaim  in  ex- 
cess of  $200,  and  the  same  was  ap- 
pealed to  the  county  court  which  as- 
sumed jurisdiction,  held,  it  acquired  no 
jurisdiction  by  appeal  and  such  er- 
ror was  fundamental,  necessitating  a 
reversal,  though  no  error  was  as- 
signed. Cain  v.  Culbreath  (Civ.  App.), 
*  35  S.  W.  809. 

Whether  the  county  court  had  ju- 
risdiction of  an  appeal  from  the  com- 
missioners' court  is  jurisdictional, 
and  must  be  considered,  though  the 
question  is  not  raised  by  any  assign- 
ment or  cross  assignment  of  error. 
Northington  v.  Taylor  County  (Civ. 
App.),   62   S.   W.   936. 

(b)    Errors  as  to  Parties. 

Want  of  Necessary  Parties.— See 
generally,  the  title  PARTIES. 

The  failure  to  make  the    necessary 


parties  plaintiff  to  an  action  on  a 
joint  contract  will  be  considered  on 
appeal  by  the  court  of  civil  appeals,. 
if  brought  to  its  notice,  whether  the 
defendant  plead  the  want  of  parties 
below  or  not,  as  it  is  fundamental  er- 
ror. Hanner  v.  Summerhill,  7  Tex. 
Civ.  App.  235,  26  S.  W.  906,  affirmed 
in  93  Tex.  730,  no  op. 

Where  a  deed  of  trust  does  not  di- 
rectly nor  by  implication  invest  the 
trustee  with  power  to  alone  prosecute 
and  defend  suits  for  the  property,  the 
beneficiaries  are  necessary  parties  ta 
an  action  by  him  to  remove  cloud  from 
the  title  of  the  trust  property,  and 
nonjoinder  of  beneficiaries  in  such 
case  is  fundamental  error,  and  avail- 
able although  the  objection  on  that 
account  be  first  raised  on  appeal  or 
writ  of  error.  Monday  v.  Vance,  11 
Tex.    Civ.   App.   374,   32   S.   W.   559. 

The  franchise  of  collecting  tolls  on 
all  freight  passing  over  a  certain  chan- 
nel was  granted  to  the  city  of  Corpus 
Christi.  Morris  &  Cumings  con- 
tracted with  the  city  to  act  as  her 
agents  in  constructing  and  maintain- 
ing the  channel,  to  take  bonds  of  the 
city  in  payment,  to  collect  tolls  on 
freight  passing  over  the  channel,  and 
with  the  money  thus  collected  to  pay 
off  the  bonds.  An  information  in  the 
nature  of  a  quo  warranto  was  filed 
against  the  city  and  Morris  &  Cum* 
ings,  to  oust  them  from  the  franchise. 
The  city  disclaimed  any  interest  in  the 
franchise,  and  the  suit  was  dismissed 
as  to  her.  Held,  the  case  could  not 
proceed  to  judgment  without  the  pres- 
ence of  the  city,  even  with  the  con- 
sent of  the  other  defendants.  Any 
such  judgment  would  be  of  no  avait 
to  forfeit  the  franchise,  and  the  error 
in  rendering  it  would  be  fundamental 
in  its  character,  and  would  be  noticed 
without  an  assignment.  Morris  v. 
State,  65  Tex.  53. 

Error  in  permitting  the  wife  to 
make  herself  a  party  as  successor  of 
her  husband  in  a  statutory  trust  for 
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the  benefit  of  creditors,  and  render- 
ing judgment  against  her,  is  such  as 
requires  a  reversal  of  the  judgment, 
without  an  assignment  of  error. 
Woessner  r.  Crank,  67  Tex.  388,  3  S. 
W.    318. 

(c)    Rulings  on  Demurrers. 

Overruling  Exceptions  to  Petition 
Bad  on  General  Demurrer. — An  er- 
ror, which  goes  to  the  foundation  of 
the  action,  arising  from  the  overruling 
of  a  general  demurrer,  can  not  be 
deemed  to  be  waived,  although  it  be 
not  assigned  for  error.  Sneed  v. 
Moodie,  24  Tex.  159. 

"It  is  to  be  observed,  that  the  rul- 
ing of  the  court  upon  the  demurrer  is 
not  assigned  as  error.  But  the  error 
is  one  which  goes  to  the  foundation 
of  the  action,  and  which,  therefore, 
the  omission  to  assign  can  not  be 
deemed  to  have  waived.  The  petition 
shows  no  cause  of  action,  and  the  re- 
covery, therefore,  can  not  be  main- 
tained, though  the  error  is  not  as- 
signed. Salinas  v.  Wright,  11  Tex. 
572,  577."  Sneed  v.  Moodie,  24  Tex. 
159. 

The  overruling  exceptions  to  a  pe- 
tition bad  on  general  demurrer,  being 
fundamental  error  which  should  be 
considered  without  being  assigned, 
should  be  considered  though  com- 
plaint is  made,  in  one  assignment,  of 
the  overruling  of  the  general  and 
various  special  demurrers  raising  dis- 
tinct questions.  San  Antonio  v. 
Talerico,  98  Tex.  151,  81  S.  W.  518. 

Although  there  are  no  assignments 
of  errors,  it  is  the  duty  of  the  appel- 
late court  to  scrutinize  the  petition  for 
the  purpose  of  determining  whether 
or  not  it  is  good  as  against  the  gen- 
eral demurrer.  Steger,  etc.,  Mfg.  Co. 
v.  MacMaster  (Civ.  App.),  113  S.  W. 
337,  338. 

In  Cooper  v.  Marchbanks,  22  Tex. 
1,  the  court,  being  of  opinion,  that  the 
court  below  erred,  in  overruling  the 
exceptions  of  thr  defendant  in  error, 
on  the  trial,  to  matters  affecting  the 


right  of  action  against  him,  reversed 
the  judgment  rendered  in  favor  of 
said  defendant  in  error,  on  the  merits, 
in  the  court  below,  and  dismissed  the 
case,  notwithstanding  no  assignment 
of  error  was  filed  by  the  defendant  in 
error. 

Judgment  Sustaining  General  De- 
murrer.— It  is  fundamental  error  ap- 
parent on  the  face  of  the  record  to 
dismiss  a  suit  on  general  demurrer 
where  the  petition  states  a  good  cause 
of  action.  First  State  Bank  v.  Mc- 
Gaughey,  38  Tex.  Civ.  App.  495,  86  S. 
W.    55. 

A  judgment  sustaining  a  general  de- 
murrer to  a  petition,  is  a  declaration 
that  no  cause  of  action  existed,  and  is 
therefore  fundamental,  and  should  be 
considered  though  not  assigned  as 
error.  Hall  v.  Johnson  (Civ.  App.), 
40  S.  W.  46,  47;  Pendleton  v.  Colville, 
49  Tex.  525;  Stewart  v.  Anderson,  70 
Tex.  588,  599,  8  S.  W.  295. 

If  the  overruling  a  general  demur- 
rer going  to  the  foundation  of  the 
action  will  be  examined  without  an  as- 
signment, "it  would  seem  to  follow," 
as  is  well  said  by  Mr.  Justice  Fly  in 
Hall  v.  Johnson  (Civ.  App.),  40  S.  W. 
46,  47,  "that  a  judgment  sustaining  a 
general  demurrer,  which  is  a  declara- 
tion that  no  cause  of  action  exists, 
would  be  fundamental  and  therefore 
should  be  considered,  although  the  er- 
ror is  not  assigned."  San  Antonio  v. 
Talerico,  98  Tex.  151,  155,  81  S.  W. 
518,  affirming  78  S.  W.  28. 

"A  judgment  thus  making  a  final 
disposition  of  the  case  differs  from  a 
mere  order  overruling  a  demurrer,  as 
in  the  cases  cited,  which  still  leaves 
the  case  pending  before  the  court, 
without  final  determination  of  the  is- 
sues involved."  First  State  Bank  v. 
McGaughey,  38  Tex.  Civ.  App.  495, 
86  S.  W.  55. 

(d)    Errors  in  Pleadings. 

Where  the  petition  upon  its  face 
shows  the  plaintiff  was  not  entitled  to 
the  relief  sought  by    him,    and     was 
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therefore  subject!  to  general  demur- 
rer, the  error  is  fundamental  and  ap- 
parent of  record,  and  requires  a  re- 
versal though  there  is  no  assignment 
of  error  attacking  the  judgment  upon 
that  ground.  Montgomery  v.  Peach 
River  Lumber  Co.  (Civ.  App.),  117  S. 
W.  1061,  1064;  Rankert  v.  Clow,  16 
Tex.  9;  Siese  v.  Malsch,  54  Tex.  355, 
357;  Texas  Brewing  Co.  v.  Temple- 
man,  90  Tex.  277,  38  S.  W.  27,  affirm- 
ing 35  S.  W.  935;  Harris  v.  Petty,  66 
Tex.  514,  1  S.  W.  525;  Wilson  v.  John- 
son,   94    Tex.    272,    60    S.    W.    242. 

"A  judgment  can  not  be  permitted 
to  stand,  which,  upon  the  plaintiff's 
case,  as  presented  by  his  petition,  ap- 
pears not  to  be  well  foundec^in  justice 
and  in  law."  Rankert  v.  Clow,  16 
Tex.  9. 

The  failure  of  plaintiff  to  allege  that 
he  had  the  right  to  purchase  as  an  ac- 
tual settler  at  the  time  of  his  applica- 
tion is  fundamental  error,  of  which 
notice  will  be  taken  though  it  be  not 
assigned  as  error.  Sterling  &  Sons  v. 
Self,  30  Tex.  Civ.  App.  284,  70  S.  W. 
238. 

A  judgment  rendered  for  plaintiff 
upon  a  new  cause  of  action  set  up  by 
amendment  in  a  publication  suit,  and 
of  which  amendment  defendants  have 
had  no  notice,  will  be  reversed  on  writ 
of  error.  Such  error  is  fundamental, 
and  will  be  noticed,  although  not  as- 
signed as  error.  Pendleton  v.  Col- 
ville,   49  Tex.  525. 

Failure  of  Petition  by  Foreign  Cor- 
poration to  Allege  Compliance  with 
Statutory  Provisions. — Since  corpora- 
tions are  mere  creations  of  the  local 
law,  having  no  legal  existence  beyond 
the  sovereignty  where  created,  and 
since  the  Texas  statute  requires  that 
foreign  corporations  for  pecuniary 
profit,  except  as  thereinafter  pro- 
vided, transacting  business  in  this 
state,  must  file  with  the  secretary  of 
state  a  certified  copy  of  their  articles 
of  incorporation,  and  that  no  such 
corporation   can   maintain    any    action 


here  until  it  has  so  filed  such  articles, 
an  Ohio  corporation,  on  instituting  a 
suit  on  a  contract  made  within  this 
state,  must  allege  in  its  petition  a 
compliance  with  the  provisions  of  the 
statute,  or  show  that  it  is  within  one 
of  the  exceptions,  and  a  judgment  in 
favor  of  such  corporation  upon  plead- 
ings deficient  in  this  respect,  is  funda- 
mental error.  Rev.  Stats.,  arts.  745, 
746.  Chapman  v.  Hallwood  Cash  Reg- 
ister Co.,  32  Tex.  Civ.  App.  76,  73  S. 
W.   960. 

(e)   Erroneous  Instructions. 

Charge  Submitting  Issues  Not 
Pleaded. — Where  an  instruction  au- 
thorizes a  finding  for  plaintiff  on  an 
issue  not  made  by  the  pleading,  the 
error,  though  not  assigned,  is  so  fun- 
damental as  to  require  the  court  to 
act  on  it.  San  Antonio  Traction  Co. 
v.  Yost,  39  Tex.  Civ.  App.  551,  88  S. 
W.   428. 

The  submission  to  the  jury  of  items 
of  damage  in  support  of  which  there 
is  no  evidence  is  fundamental  error 
and  ground  for  reversal.  San  Antonio, 
etc.,  R.  Co.  v.  Turner,  42  Tex.  Civ. 
App.   532,   94  S.   W.   214. 

An  instruction  by  the  court,  which 
practically  decides  the  whole  case,  and 
denies  a  submission  of  the  case  to  the 
determination  of  a  jury,  if  error,  is  an 
error  of  law,  and  one  apparent  upon 
the  record,"  or  fundamental  error,  and 
may  be  taken  advantage  of  by  the 
appellant  without  reference  to  an  as- 
signment of  error.  Searcy  v.  Grant* 
90  Tex.  97,  102,  37  S.  W.  320;  Olivarri 
v.  Western  Union  Tel.  Co.  (Civ. 
App.),  116  S.  W.  392. 

Misdirection  as  to  the  Law. — Where 
the  trial  court,  upon  undisputed  facts 
such  as  required  a  peremptory  instruc- 
tion for  the  defendant,  misdirected  the 
jury  as  to  the  law,  and  there  was  a 
judgment  for  the  plaintiff,  such  error 
will  be  treated  as  fundamental,  and 
will  be  noticed  though  not  assigned. 
Harper  v.  Dodd,  30  Tex.  Civ.  App. 
287,  70  S.  W.  223. 
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<f)    Defects  in  Verdict. 

Where  a  verdict  is  so  ambiguous 
that  it  will  not  support  any  judgment, 
such  error  is  fundamental,  and  need 
not  be  assigned.  San  Antonio,  etc., 
R.  Co.  v.  Bowles  (Civ.  App.),  30  S. 
W.  89,  affirmed  in  88  Tex.  634. 

(g)    Where  Remedy  Sought  Not  Au- 
thorized by  Law. 

The  right  to  recover  damages  for 
causing  the  death,  etc.,  is  given  by 
statute.  That  the  law  does  not  give 
the  remedy  sought  must  be  taken  no- 
tice of  by  the  court,  even  if  the  point 
was  not  made  at  the  trial  or  in  assign- 
ments of  error.  Yoakum  v.  Selph,  83 
Tex.  607,  19  S.  W.  145. 
(h)    Errors  in  Judgment  or  Decree. 

Judgment  Not  Supported  by  Plead- 
ings.— When  in  an  essential  matter 
a  judgment  is  not  supported  by 
pleading,  the  error  is  fundamental  and 
fatal  to  the  judgment,  though  not  as- 
signed. Alamo  Fire  Ins.  Co.  v.  Davis 
(Civ.  App.),  45  S.  W.  604,  citing 
Salinas  v.  Wright,  11  Tex.  572;  Hall 
v.  Jackson,  3  Tex.  305;  Dean  v.  Lyons, 
47  Tex.  18,  19;  Rankert  v.  Clow,  16 
Tex.  9,  11;  Rio  Grande  R.  Co.  v. 
Brownsville,  45  Tex.  88,  89;  Siese  v. 
Malsch,  54  Tex.  355,  356;  Laredo  v. 
Russell,  56  Tex.  398;  Brackett  v.  De- 
vine,  25  Tex.  Supp.  195;  Grant  v.  Whit- 
tlesey, 42  Tex.  320;  Carter  v.  Bdlin 
(Civ.  App.),  30  S.  W.  1084,  citing  Dean 
v.   Lyons,  47   Tex.   18. 

To  render  a  judgment  without 
proper  pleadings  to  support  it,  is  er- 
ror in  law  apparent  on  the  face  of  the 
record,  which  the  court  of  civil  ap- 
peals should  consider  without  an 
assignment.  Harris  v.  Petty,  66  Tex. 
514,  1  S.  W.  525;  Holloway  Seed  Co. 
v.  City  Nat.  Bank,  92  Tex.  187,  47  S. 
W.  95.   516,  reversing  47  S.  W.   77. 

Judgment  in  excess  of  the  amount 
claimed  in  plaintiff's  petition,  presents 
fundamental  error,  a  ground  for  re- 
versal though  not  assigned  as  such. 
Houston,  etc.,  R.  Co.  v.  Shults,  34 
Tex.   Civ.   App.  301,  90  S.  W.  506. 


Judgment  by  Confession  Entered 
without  Compliance  with  Statutory 
Requirements. — It  appearing  on  the 
face  of  the  record  that  a  judgment  by 
confession  was  entered  in  the  court 
below,  without  a  compliance  with  the 
requirements  of  article  1477,  which 
regulates  such  judgments,  the  supreme 
court  sets  aside  the  judgment  of  its 
own  motion,  although  the  assignment 
of  errors  does  not  impugn  the  judg* 
ment  on  that  ground.  Berry  v.  Chil- 
dress,  32   Tex.   370. 

Where  the  pleadings  and  evidence 
show  that  plaintiff  recovering  a  statu- 
tory penalty  could  not  possibly  be  en- 
titled thereto,  judgment  in  his  favor 
is  fundamental  error  and  may  be 
urged  by  assignment  in  the  supreme 
court  though  not  assigned  below. 
Missouri,  etc.,  R.  Co.  v.  Chenault,  92 
Tex.  501,  49  S.  W.  1035. 

Where  Pleadings  Affirmatively  Show 
Appellee  Not  Entitled  to  Judgment.— 
A  judgment,  based  .upon  pleadings 
which  affirmatively  show  that  the  case 
made  by  the  party  in  whose  favor  the 
judgment  is  rendered  is  not  founded 
in  justice  and  in  law,  should  be  re- 
versed for  fundamental  error,  not- 
withstanding the  appellant  in  such  case 
has  failed  to  present  an  assignment 
pointing  out  the  error.  Rankert  v. 
Clow,  16  Tex.  9;  Siese  v.  Malsch,  54 
Tex.  355,  357;  Texas  Brewing  Co.  v. 
Templeman,  90  Tex.  277,  38  S.  W.  27, 
affirming  35  S.  W.  935;  Harris  v.  Petty, 
66  Tex.  514,  1  S.  W.  525;  Wilson  v. 
Johnson,  94  Tex.  272,  60  S.  W.  242; 
Montgomery  v.  Peach  River  Lum- 
ber Co.  (Civ.  App.),  117  S.  W.  1061, 
1064. 

If  the  appellee's  cause  of  action  as 
stated  shows  that  he  is  undertaking  to 
recover  damages  for  the  breach  of  an 
illegal  contract,  then  the  objection 
may  be  made  at  any  stage  of  the  pro- 
ceedings. The  objection  goes  to  the 
substance  of  the  petition,  and  the  er- 
rcr,  if  it  exists,  is  fundamental.  Grant 
v.   Whittlesey,   42   Tex.   320;   Norris  v. 
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Logan  (Civ.  App.),  94  S.  W.  123,  af- 
firmed in  100  Tex.  228;  Schuster  v. 
Frendenthal  &  Co.,  74  Tex.  53,  55,  11 
S.  W.  1051;  Alamo  Fire  Ins.  Co.  v. 
Davis  (Civ.  App.),  45  S.  W.  604,  605; 
Redland  Fruit  Co.  v.  Sargent  (Civ. 
App.),  113  S.  W.  330,  331. 

Where  Plea  in  Reconvention  Failed 
to  Show  Liability  of  Appellant— 
Where  an  action  was  brought  for  an 
injunction  to  restrain  defendants  from 
cutting  timber  on  certain  land,  and  ap- 
pellees pleaded  in  reconvention  for 
damages  growing  out  of  the  obtaining 
of  the  injunction,  error  of  the  court  in 
rendering  judgment  for  damages 
against  appellant  on  the  plea  of  recon- 
vention is  ground  for  reversal  though 
the  error  is  not  assigned,  where  the 
plea  in  reconvention  failed  to  set  out 
facts  that  would  show  any  liability 
therefor  on  the  part  of  appellant. 
Pipher  v.  Bissonet  (Civ.  App.),  36  S. 
W.  770,  771. 

Denial  of  Judgment  for  Appellant 
Where  Title  Admitted  by  Plea  in  Re- 
convention. — In  Barker  v.  Broadus,  46 
Tex.  Civ.  App.  516,  103  S.  W.  191, 
which  was  a  suit  by  a  landlord  against 
his  tenant  to  recover  title  and  posses- 
sion of  certain  teams  and  implements 
furnished  to  the  tenant,  appellee,  in 
addition  to  the  general  issue,  filed  a 
plea  in  reconvention,  in  which  he 
claimed  damages  for  a  breach  of  the 
rental  contract.  In  response  to  this 
plea  the  jury  returned  a  verdict  in  ap- 
pellee's favor  for  $200.  In  the  plea 
in  reconvention  the  title  of  appellant 
to  the  property  sued  for  was  admitted, 
and,  inasmuch  as  appellee  recovered 
damages  under  this  plea,  appellant  was 
clearly  entitled  to  recover  possession 
of  the  property  so  admitted  to  belong 
to  him,  and  it  was  fundamental  error 
for  the  court  to  enter  judgment  deny- 
ing him  this  recovery. 

A  decree  based  upon  erroneous  con- 
struction of  the  laws  of  descent  is  fun- 
damental and  ground  for  reversal. 
McDougal  v.  Bradford,  80  Tex.  558,  16 
S.  W.  619. 


Judgments  Clearly  against  or  with- 
out Evidence. — "Although  we  do  not 
find  it  to  be  so  stated  in  any  of  our 
cases,  we  are  of  the  opinion  that, 
where^  a  judgment  is  clearly  against 
the  evidence,  the  error  is  a  fundamen- 
tal one."  Bexar  Bldg.,  etc.,  Ass'n  v. 
Newman  (Civ.  App.),  25  S.  W.  461. 

In  Kirby  Lumber  Co.  v.  Cummings 
&  Co.,  39  Tex.  Civ.  App.  220,  87  S.  W. 
231,  it  was  held  that  the  judgment  be- 
ing based  on  hearsay  evidence  im- 
properly admitted  over  objection,  it 
must  be  reversed,  even  were  it  con- 
ceded, as  contended  by  appellee's  coun- 
sel, that  appellant's  assignment  of  er- 
ror, complaining  of  the  judgment  on 
the  ground  that  it  was  not  supported 
by  any  evidence,  should  not  be  con- 
sidered. 

Judgment  Unsupported  by  Verdict. 
—It  has  been  held  that,  in  a  case  tried 
by  a  jury,  the  judgment  not  supported 
by  the  verdict  is  equally  as  fatal  as  a 
judgment  not  supported  by  the  plead- 
ings. It  is  a  fundamental  error  re- 
quiring a  reversal,  though  not  pre- 
sented by  the  appellant's  brief.  Carter 
v.   Bolin   (Civ.  App.),  36  S.  W.  1084. 

Judgment  Rendered  oh  Contract  De- 
clared Void  by  Law. — Where  a  con- 
tract is  declared  void  by  the  law 
against  trusts,  it  is  the  duty  of  the  ap- 
pellate court,  although  the  point  is  not 
raised  by  an  assignment  of  error,  to 
set  aside  the  judgment  rendered 
thereon,  as  its  rendition  was  an  error 
in  law,  apparent  on  the  face  of  the  rec- 
ord. Fuqua  v.  Pabst  Brewing  Co..  90 
Tex.  298,  38  S.  W.  29,  750,  reversing  36 
S.  W.  479. 

Judgment  Void  as  Rendered  after 
Dismissal. — A  judgment  which  is  ren- 
dered in  a  cause  after  the  cause  has 
been  dismissed,  is  void;  and  it  seems 
it  may  be  taken  advantage  of  on  error, 
and  without  assignment.  Wooton  v. 
Manning,  11  Tex.  327. 

(i)  Refusal  of  Jury  TriaL 

The  widow  of  a  decedent  presented 
for  probate  a  writing,  which  purported 


Digitized  by 


Google 


Assignments  of  Error 


203 


to  be  his  last  will  and  testament.  The 
decedent's  children,  by  a  former  wife, 
filed  a  protest,  or  contestation,  wherein 
tbey  charged  that  the  writing  pro- 
pounded as  the  will  was  procured  by 
fraud  and  undue  influence;  and  further 
alleged  that  the  property  sought  to  be 
devised  was  not  the  property  of  the 
decedent,  but  belonged  to  the  estate  of 
the  deceased  mother  of  the  contest- 
ants, who  were  entitled  to  it  as  her 
heirs.  A  jury  trial  of  these  questions 
of  fact  was  demanded  by  the  contest- 
ants, but  the  district  court  (sitting  in 
probate)  ruled  that  the  act  of  August 
IS,  1870,  dispensed  with  juries  for  the 
trial  of  such  issues  in  this  proceeding, 
and  the  demand  of  the  contestants  was 
refused.  Held,  that  the  contestants 
had  a  constitutional  right  to  a  trial  of 
the  issues  of  fact  by  a  jury,  and  the  re- 
fusal of  such  a  trial  was  error,  and  er- 
ror of  such  a  character  that  the  su- 
preme court  takes  cognizance  of  it, 
though  not  assigned  as  error  by  the 
appellants.    Davis  z>.  Davis,  34  Tex.  15. 

(j)  Where  Case  Tried  on  Incorrect 
Theory. 

Where  the  cause  of  action  was  ex 
contractu  but  the  case  made  by  the 
plaintiff's  pleadings  and  evidence  was 
met  and  fought  all  the  way  through  by 
the  defendant  as  though  it  were  one  of 
negligence,  the  error,  though  not  as- 
signed, is  so  fundamental  that  it  re- 
quires a  reversal  of  the  judgment. 
Galveston,  etc.,  R.  Co.  v.  Hennegan, 
33  Tex.  Civ.  App.  314,  318,  76  S.  W. 
452. 

(k)  Where  Alteration  of  Instrument 
Sued  on  Shown  to  Have  Been 
without  Appellant's  Consent. 

Where  the  note  sued  on  showed  on 
its  face  that  it  had  been  altered  and 
the  uncontroverted  evidence  showed 
that  it  was  not  only  done  without  the 
knowledge  or  consent  of  the  appellant, 
tut  at  the  instance  and  with  the  con- 
nivance of  appellee,  it  was  held,  the  er- 


ror was  "prominent"  and  appeared  on 
the  face  of  the  record,  and  "one  deter- 
mining a  question  upon  which  the  very 
right  of  the  case  depends,"  and  should 
be  considered,  even  in  the  absence  of 
an  assignment.  Adams  v.  Faircloth 
(Civ.  App.),  97  S.  W.  507. 

(1)  Rulings  of  Intermediate  Court  on 
Sufficiency  of  Appeal  Bond. 

In  Farror  v.  Dowd  (Civ.  App.),  28  S. 
W.  919,  the  court  of  civil  appeals  in 
considering  the  action  of  the  county 
court  in  dismissing  an  appeal  from  the 
justice's  court  on  insufficiency  of  the 
appeal  bond,  although  there  was  no 
assignment  of  error  in  the  record,  and 
the  appellees  objected  to  considering 
the  action  of  the  court  in  dismissing 
the  appeal  in  the  absence  of  such  as- 
signment, held  that  the  error  was  so 
fundamental  in  its  application  to  the 
ciise  that  they  should  pass  upon  it  in 
the  absence  of  an  assignment. 

(m)  Determination  of  Power  of  Trus- 
tee under  Deed. 

Where  the  trust  deed  and  the  re- 
quest to  the  trustee  to  sell  the  land, 
the  sufficiency  of  which  were  called  in 
question,  were  copied  into  the  state- 
ment of  facts  as  parts  of  the  chain  of 
title  relied  on  by  defendants  in  error, 
the  question  is  apparent  upon  the  face 
of  the  record,  and  it  is  purely  one  of 
l?w,  and  the  court  can  determine  it 
v/ithout  an  assignment  of  error.  Har- 
ris v.  Petty,  66  Tex.  514,  516,  1  S.  W. 
525,  cited  in  Wilson  v.  Johnson,  94 
Tex.  272,  60  S.  W.  242. 
2.  On  Suggestion  of  Delay. 

A  suggestion  of  delay  operates  a 
waiver  of  the  want  of  an  assignment 
o?  errors,  and  necessarily  brings  in  re- 
view the  whole  of  the  cause,  thus  in- 
voking notice  of  the  court  to  all  errors 
apparent  in  the  record.  Pas.  Dig.,  art. 
1580,  note  612.  Batey  v.  Dibrell  & 
Bro.,  28  Tex.  172?  Riggs  v.  Horde,  25 
Tex.  Supp.  456;  Moody  v.  Benge,  28 
Tex.  545.  And  see  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  942. 
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3.  Where  Appellate  Court  Required  to 
Render  Such  Judgment  as  Should 
Have  Been  Rendered  below. 

See,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  985,  et  seq. 

In  Connor  v.  Paris,  87  Tex.  32,  27  S. 
W.  88,  it  was  held  that  although  the 
supreme  court  will  not  ordinarily  take 
notice  of  an  error  not  assigned,  yet 
when  it  devolves  upon  such  court  to 
enter  such  judgment  as  the  district 
court  should  have  entered,  an  erro- 
neous judgment  will  not  be  entered  be- 
cause the  point  of  objection  had  not 
been  assigned. 

C  EFFECT     OF    WANT     OF    AS- 
SIGNMENT. 
1.  As  Ground  for  Affirmance  of  Judg- 
ment or  Dismissal  of  Appeal. 

Judgment  affirmed  in  absence  of  as- 
signment of  error  where  no  fundamen- 
tal error  appears  of  record.  Atchison, 
etc.,  R.  Co.v.  Reiner  (Civ.  App.),2lS. 
W.  1013 ;  Bexar  Bldg.,  etc.,  Ass'n  v.  New- 
man (Civ.  App.),  25  S.  W.  461;  Garza  v. 
Sullivan  (Civ.  App.),  27  S.  W.  1032; 
Jamieson  v.  Masterson  (Civ.  App.),  24 
S.  W.  853;  Renshaw  v.  Brennand  (Civ. 
App.),  96  S.  W.  1099;  Keyser  v.  Will- 
man  (Civ.  App.),  30  S.  W.  504.  And 
see,  generally,  the  title  APPEAL 
AND  ERROR,  vol.  1,  p.  313. 

When  there  is  no  assignment  of  er- 
rors, and  no  errors  affecting  the  mer- 
its are  apparent  on  the  fact  of  the  rec- 
ord, a  motion  to  affirm  the  judgment 
will  be  entertained  and  allowed.  Burns 
v.  Wiley  &  Co.,  35  Tex.  20. 

Where  the  assignments  of  error  do 
not  comply  with  the  statute,  unless 
there  appears  in  the  record  some  error 
of  a  fundamental  character,  or  it  is 
manifest  that  gross  injustice  has  been 
done,  the  judgment  will  be  affirmed. 
Smith  v.  Dallas,  2  Posey  627,  628. 

Dismissal  Where  No  Errors  As- 
signed.— According  to  a  number  of  de- 
cisions, an  appeal  may  be  dismissed 
when  no  errors  are  assigned.  Murchi- 
5on  v.   Holly,  40  Tex.   439;   Weede   v. 


Board  of  Land  Comm'rs,  Dallam  386; 
Mabry  v.  Birge,  44  Tex.  283;  State  v. 
West,  10  Tex.  553. 

A  cause  may  be  dismissed  under 
Rule  39  of  the  supreme  court  for  non- 
compliance with  the  rules  regulating 
assignments  of  error,  in  the  absence 
of  good  cause  shown  to  excuse  the 
omission.  Cameron  v.  Roemele,  59 
Tex.  238. 

•  Where  there  was  no  assignment  of 
errors  and  no  appearance  for  the  ap- 
pellee, and  the  counsel  for  the  appel- 
lant suggested  in  his  brief,  by  mistake, 
that  the  appeal  came  up  before  the  act 
of  1850,  requiring  assignments  of  er- 
rors to  be  made  below,  took  effect, 
whereby  the  court  was  misled,  and  de- 
livered an  opinion  reversing  and  re- 
manding the  case,  on  motion  of  the 
appellee,  at  same  term,  the  judgment 
was  set  aside  and  the  appeal  dismissed 
for  want  of  an  assignment  of  errors. 
State  v.  Blakenship,  11  Tex.  1. 

When  there  is  no  assignment  of  er- 
ror and  no  brief  for  either  party,  the 
supreme  court  is  justified  ordinarily  in 
dismissing  the  appeal,  for  want  of 
prosecution.  But  there  being  ma- 
terial error  apparent  on  the  face  of  the 
present  record,  that  practice  is  not  ap- 
plied.    Dyer  v.    Dement,  37   Tex.    431. 

Where  the  appellee  recovered  judg- 
ment for  costs  in  the  court  below, 
suggests  delay  in  the  appellate  court, 
and  the  appellant  assigns  no  errors, 
but  files  a  brief  discussing  the  charge 
of  the  court,  and  which  the  appellate 
court  can  not  review  for  want  of  a 
statement  of  facts  in  the  record,  held, 
that  a  suggestion  of  delay  is  not  appli- 
cable to  the  case,  and  the  court  is  not 
required  to  investigate  further  its 
merits,  than  to  examine  the  matter 
presented  by  the  brief;  and  as  some 
possible  error  may  exist,  the  cause  will 
be  dismissed  for  want  of  an  assign- 
ment of  error  pointing  out  the  same. 
Green  v.  Blalack,  25  Tex.  417. 

In  El  Paso  v.  Dickens  (Civ.  App.), 
23  S.  W.  283,  no  statement  of  facts  was 
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ever  filed  and  the  only  assignment  of 
error  was  predicated  upon  the  state- 
ment of  the  judge  contained  in  a  cer- 
tificate sent  up  with  the  record.  This 
certificate  being,  by  an  order  of  the 
court  of  civil  appeals,  stricken  from  the 
record,  the  case  was  left  without  an 
assignment  of  error  and  the  appeal 
was  dismissed. 

Where  there  was  no  assignment  of 
errors,  and  the  counsel  for  the  appel- 
lant argued  some  of  the  questions 
raised  on  exceptions  taken  in  the  court 
below,  but  presented  also  the  ground 
that  errors  in  the  judgment,  for  want 
of  an  assignment,  were  waived,  it  was 
considered  as  a  motion  to  dismiss  for 
want  of  an  assignment  of  errors,  and 
the  appeal  was  dismissed  accordingly. 
Chevaliier  v.  Whitaker,  8  Tex.  204. 

Discretionary  with  Supreme  Court 
to  Dismiss  or  to  Decide  Errors  Ap- 
parent of  Record. — In  the  absence  of 
an  assignment  of  errors,  the  supreme 
court  will  in  its  discretion  either  dis- 
miss or  consider  and  decide  such  er- 
rors as  are  apparent  on  the  record, 
going  to  the  foundation  of  the  action. 
The  court  will  not  consider  mere  tech- 
nical errors  in  the  form  or  manner  of 
enforcing  a  valid  cause  of  action,  of 
which  the  court  below  had  jurisdiction, 
nor  rulings  made  in  the  progress  of  the 
trial-  not  going  to  th'e  foundation  of  the 
action  or  of  the  defense.  Rio  Grande 
R.  Co.  v.  Brownsville,  45  Tex.  88. 

Motion  to  Dismiss  on  Such  Ground 
Too  Late  after  Submission. — A  motion 
to  dismiss  for  want  of  an  assignment 
of  errors  comes  too  late  after  the  case 
has  been  submitted  on  the  merits. 
Stat€  v.  West,  10  Tex.  553. 

Generally,  as  to  grounds  for  dis- 
missal of  appeal,  time  for  motion,  etc., 
see  the  title  APPEAL  AND  ERROR, 
vol.   1,  p.  313. 

Dismissal  on  Court's  Own  Motion 
for  Want  of  Assignment — In  Legon 
v.  Withee,  25  Tex.  350,  it  was  held  that, 
although  not  usual  to  dismiss  causes 
in  the  supreme  court  for  want  of  an 


assignment  of  errors,  except  upon  mo- 
tion of  the  defendant  in  error  or  ap- 
pellee, yet  under  the  circumstances  of 
the  case,  the  court  would  dismiss  for 
such  cause  without  motion. 

2.    Errors  Not  Assigned  Considered  as 
Waived. 

Both  by  the  Revised  Statutes  and 
rules  of  court  relating  to  assignments 
of  error,  it  is  provided  that  a  ground 
of  error  not  distinctly  specified,  or  not 
specified  at  all,  shall  be  considered  as 
waived,  unless  it  be  so  fundamental  as 
that  the  court  would  act  upon  it  with- 
out an  assignment  of  errors.  Pas.  Dig.,, 
art.  1591,  note  618;  Rev.  Stats.,  art. 
1018;  Rule  24  of  rules  for  court  of  civil 
appeals.  Marsalis  v.  Thomas,  13  Tex. 
Civ.  App.  54,  35  S.  W.  795,  affirmed  in 
93  Tex.  713,  no  op.;  Anderson  v.  An- 
derson, 23  Tex.  639;  Geiselman  t\ 
Brown,  30  Tex.  760;  Coburne  v.  Poe„ 
40  Tex.  410;  Murchison  v.  Holly,  40- 
Tex.  439;  Davis  v.  Calhoun,  41  Tex. 
554;  Carter  v.  Eames,  44  Tex.  544; 
Ross  v.  O'Neil,  45  Tex.  599;  Wright  v. 
McNatt,  49  Tex.  425;  Rose  v.  England,. 
51  Tex.  617;  Pearson  v.  Flanagan,  52 
Tex.  266;  Cameron  v.  Roemele,  59  Tex. 
238;  Gulf,  etc.,  R.  Co.  v.  Redeker,  6T 
Tex.  181, 189,2  S.W.  513;  Richardson  v. 
Levi,  67  Tex.  359,  3  S.  W.  359;  Acker- 
man  v.  Huff,  71  Tex.  317,  9  S.  W.  236; 
Tudor  v.  Hodges,  71  Tex.  392,  9  S.  W. 
443;  Bonner  v.  Whitcomb,  80  Tex.  178, 
15  S.  W.  899;  San  Antonio,  etc.,  R.  Co. 
v.  Knoepfli,  82  Tex.  270,  17  S.  W.  1052; 
Ennis  Mercantile  Co.  v.  Wathen,  93 
Tex.  622,  57  S.  W.  946;  Houston,  etc.,. 
R.  Co.  v.  Rutherford,  94  Tex.  518,  62 
S.  W.  1056,  affirming  62  S.  W.  1069; 
Gulf,  etc.,  R.  Co.  v.  Shelton,  96  Tex. 
301,  72  S.  W.  165,  affirming  30  Tex. 
Civ.  App.  72;  Wetz  v.  Wetz,  27  Tex. 
Civ.  App.  597,  66  S.  W.  869;  Watz- 
lavzick  v.  Oppenheimer,  38  Tex.  Civ. 
App.  306,  85  S.  W.  855;  Thompson  v. 
Chaffee,  39  Tex.  Civ.  App.  567,  89  S.  W. 
285;  Logan  v.  Lennix,  40  Tex.  Civ. 
App.  62,  88  S.  W.  364;  Western  Union 
Tel.  Co.  v.  Neel  (Civ.  App.),  35  S.  W. 
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29,  affirmed  in  93  Tex.  653,  no  op.; 
Crawford  v.  Murphy  (Civ.  App.),  84  S. 
W.  1073;  Yeakley  v.  Gaston  (Civ. 
App.),  Ill  S.  W.  768;  San  Antonio  v. 
Alamo  Nat.  Bank  (Civ.  App.),  114  S. 
W.  909;  Durham  v.  Garrett  (Civ. 
App.),  121  S.  W.  1141;  Peacock  v. 
Moore  (Civ.  App.),  125  S.  W.  943; 
Williams  v.  Truitt,  1  App.  Civ.  Cases, 
§  518;  Miller  v.  Cunningham,  1  App. 
Civ.  Cases,  §  958;  H.  &  T.  C.  R.  Co.  z/. 
Barron,  1  App.  Civ.  Cases,  §  1059;  Hur- 
ley v.  Birdsell,  1  App.  Civ.  Cases,  § 
1183;  Kidd  v.  Dugan,  2  App.  Civ.  Cases, 
§  50;  Clements  v.  Neal,  1  Posey  41. 

Under  the  former  practice  all  errors 
not  distinctly  specified  in  the  manner 
prescribed  by  the  law  were  considered 
as  waived  by  the  supreme  court,  and  it 
was  so  specified  both  by  the  Revised 
Statutes  then  in  force  and  by  the  rules 
of  the  supreme  court.  O.  &  W.  Dig., 
art.  1927;  Rev.  Stats.,  arts.  1037,  1038; 
Rules  23  and  24  of  the  supreme  court. 
Brown  v.  Martin  (Sup.),  7  S.  W.  68; 
Crane  v.  Hogan  (Sup.),  7  S.  W.  57; 
Legon  v.  Withee,  25  Tex.  350;  Lewis 
v.  Steiner,  84  Tex.  364,  19  S.  W.  516. 

Where  errors  are  assigned,  the  party 
is  concluded  by  his  own  assignment, 
and  the  court  will  not  reverse  for  er- 
rors that  are  not  assigned,  unless  they 
are  such  as  go  to  the  foundation  of  the 
action.     Steen  v.  State,  27  Tex.  86. 

"One  of  the  principal  objects  sought 
to  be  accomplished  by  the  rules,  was, 
as  far  as  practicable,  to  conform  our 
mixed  practice  of  law  and  equity  to 
the  simplicity  of  the  common-law 
system  of  pleadings  and  procedure.  To 
•effect  this  in  the  supreme  court,  it  was 
intended  that  all  alleged  errors  (many 
of  which  are  often  necessarily  taken 
without  due  consideration  in  the  heat 
and  haste  of  the  trial  below),  if  not  as- 
signed with  the  requisite  certainty, 
should  be  considered  as  waived,  and 
that  the  parties  in  their  briefs  be  re- 
quired to  join  issue  upon  alleged  errors 
only  which  are  properly  assigned." 
Pearson  v.  Flanagan,  52  Tex.  266. 


A  return  by  the  sheriff,  "Service  ac- 
cepted of  scire  facias,  and  copy 
waived,"  is  insufficient.  But  if  the 
judgment  by  default  has  been  taken 
thereon,  such  defect  not  going  to  the 
foundation  of  the  action,  if  not  included 
among  the  errors  assigned,  must  be 
regarded  as  waived.  Evans  v.  State,  25 
Tex.  80. 

The  act  of  1852,  which  requires  er- 
rors to  be  assigned  below,  and  pro- 
vides that  all  errors  not  assigned  shall 
be  considered  as  waived,  does  not  refer 
to  errors  for  which  the  appeal  itself 
should  be  dismissed.  Bissell  v.  La- 
vaca, 6  Tex.  54. 

Where  no  errors  are  assigned,  but 
appellant  asked  the  court  to  con- 
sider the  ground  in  a  motion  for  a  new 
trial  as  a  sufficient  assignment  of  errors 
to  reverse  the  case,  the  appellate  court 
will  not  consider  such  assignment. 
Crane  v.  Hogan  (Sup.),  7  S.  W.  57,  58. 

As  to  the  rule  that  the  supreme  court 
will  consider  only  the  errors  assigned 
in  the  petition  for  writ  of  error,  see 
the  title  APPEAL  AND  ERROR,  vol. 
1,  p.  313. 

3.  Failure  to  Assign  Errors  as  Aban- 
donment of  Appeal. 

In  Clawson  v.  Williams,  27  Tex.  Civ. 
App.  130,  66  S.  W.  702,  it  was  held  that 
failure  to  file  assignments  of  error  con- 
stitutes an  abandonment  of  an  appeal 
that  has  been  taken  by  the  giving  of 
due  notice  thereof. 

in.    Who  May  Assign  Error. 

A.  RIGHT  LIMITED  TO  PARTIES 
TO  APPEAL  OR  WRIT  OF 
ERROR. 

In  General — An  assignment  of  error 
filed  by  one  who,  though  a  party  to  the 
suit,  is  not  a  party  to  the  writ  of  er- 
ror, either  as  plaintiff  or  defendant, 
will  not  be  considered.  Patterson  v. 
Rogers,  53  Tex.  484. 

In  the  case  of  rehearing  or  appeal, 
all  parties  interested  in  supporting  the 
decree  or  order  appealed  from  are  en- 
titled to  be  heard,  but  no  party  except 


Digitized  by 


Google 


Assignments  of  Error 


207 


the  appellant  can  be  heard  in  support 
of  the  appeal.  Summerlin  v.  Reeves, 
29  Tex.  85,  86;  Burleson  v.  Henderson, 
A  Tex.  49. 

Illustrations. — In  Jones  v.  Burgett, 
46  Tex.  284,  the  intervenor  did  not  ap- 
peal and  the  supreme  court  refused  to 
-consider  errors  assigned  by  him. 

In  an  action  of  trespass  to  try  title, 
■where  the  judgment  is  in  favor  of  an 
intervener  and  defendants  alone  appeal, 
the  court  of  civil  appeals  will  affirm  the 
judgment  against  plaintiffs  in  favor  of 
the  interveners,  although  they  reverse 
as  to  the  defendants.  Eddy  v.  Bosley, 
34  Tex.   Civ.  App.   116,123,  78  S.  W.  565. 

Where  no  exception  is  taken  to  the 
action  of  the  court  dismissing  an  inter- 
vention, and  the  bond  for  appeal  is  ex- 
ecuted .  by  defendant  alone,  and  made 
payable  to  plaintiff  alone,  the  inter- 
veners are  not  parties  to  the  appeal, 
and  assignment  of  errors  by  them  will 
not  be  considered.  Hinzie  v.  Moody  & 
Co.,  1  Tex.  Civ.  App.  26,  20  S.  W.  769. 

In  Marshall  v.  Snediker,  25  Tex.  460, 
it  was  held  that  the  defendants  not 
having  appealed  or  taken  out  a  writ 
of  error  to  the  supreme  court,  it  was 
not  necessary  for  the  latter  court  to  de- 
cide whether  or  not  it  should  have  been 
determined  that  the  ordinance  of  the 
city  council  imposing  an  excessive  tax 
was  utterly  void  for  want  of  authority 
to  assess  it  in  the  manner  it  was  done. 

In  Stafford  &  Co.  v.  Blum,  7  Tex. 
Civ.  App.  283,  27  S.  W.  293,  which  was 
a  suit  against  several  defendants,  the 
plaintiffs  prevailed,  and  one  of  the  de- 
fendants alone  gave  notice  of  appeal, 
and  filed  an  appeal  bond,  made  pay- 
able to  the  plaintiffs  and  all  of  his  co- 
defendants.  It  was  held  that  the 
assignments  of  error  of  a  defendant 
who  gave  no  notice  of  appeal,  and  filed 
no  bond  for  appeal,  would*  be  disre- 
garded. 

Where  plaintiffs  recovered  judgment 
against  defendant  on  a  warranty  of 
«itle  and  the  latter  appealed,  plaintiffs 
as    appellees   could   not   complain   that 


they  were  denied  judgment  against  cer- 
tain other  parties  impleaded  by  the 
defendant  where  they  had  not  appealed 
from  the  judgment  in  favor  of  such 
other  parties.  Blum  v.  Johnson,  28 
Tex.  Civ.  App.  10,  66  S.  W.  461,  cit- 
ing Horter  v.  Herndon,  12  Tex.  Civ. 
App.  637,  35  S.  W.  80;  Anderson  v. 
Silliman,  92  Tex.  560,  50  S.  W.  576; 
Stevens  v.  Germania  Life  Ins.  Co.,  26 
Tex.  Civ.  App.  156,  62  S.  W.  824,  af- 
firmed in  94  Tex.  707,  no  op. 

Separate  Writ  of  Error  or  Appeal  as 
Essential  to  Assignments  of  Error  as 
against  Codefendants, — See  post, 
"Cross  Assignments  of  Error,"  X. 

B.    NECESSITY    FOR   ASSIGN- 
MENT  OP    ERROR    IN    SAME 
CAPACITY     AS     APPEAL     OR 
WRIT     OF     ERROR     PROSE- 
CUTED. 
Where,  on  the  death  of  the  defend- 
ant in  an  attachment,  a  garnishee  was 
appointed  administrator,    and     filed     a 
separate  answer  in  each  capacity,  but 
prayed  a  writ  of  error  in  his  capacity 
of  administrator  only,  it  was  held  that 
he  could  not  assign  errors  in  his  ca- 
pacity   of    garnishee.    Seawell    v.  Low- 
ery,  16  Tex.  47. 

"It  appears  by  the  record  that  the 
plaintiff  in  error  answered  to  the  action 
in  separate  answers,  and  in  the  two 
distinct  capacities  of  administrator  and 
trustee.  He  prosecutes  this  writ  of 
error  in  his  capacity  of  administrator, 
and  not  as  trustee  or  assignee  in  the 
deed  of  assignment  for  the  benefit  of 
creditors.  The  two  capacities  are  as 
distinct  as  if  attached  to  different 
persons.  It  is  clear  that  the  adminis- 
trator of  Rawlins  can  not  assign  errors 
in  the  judgment  against  the  assignee." 
Seawell  v.  Lowery,  16  Tex.  47. 

IV.    Matters  Assignable   as   Er- 
ror. 

A.   MUST  BE  CONFINED  TO,  AND 
SUPPORTED  BY,  RECORD. 
General  Rule  Stated  and  Applied. — 

The  appellate  court  will  not  consider 
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assignments  of  error  as  to  matters  not 
found  in  the  record.  Wells  v.  Burts, 
3  Tex.  Civ.  App.  430,  22  S.  W.  419; 
Western  Union  Tel.  Co.  v.  Hinkle,  3 
Tex.  Civ.  App.  518,  22  S.  W.  1004; 
Gulf,  etc.,  R.  Co.  v.  Rather,  3  Tex. 
Civ.  App.  72,  21  S.  W.  951,  affirmed  in 
93  Tex.  685,  no  op.;  Waters-Pierce 
Oil  Co.  v.  Cook,  6  Tex.  Civ.  App.  573, 
26  S.  W.  96;  Fox  v.  Brady,  1  Tex.  Civ. 
App.  590,  20  S.  W.  1024;  Northern 
Assur.  Co.  v.  Samuels,  If  Tex.  Civ. 
App.  417,  33  S.  W.  239;  Moss  v.  Kitt- 
man  (Civ.  App.),  21  S.  W.  315;  Lake 
v.  Earnest  (Civ.  App.),  116  S.  W.  865; 
State  v.  Quillen  (Civ.  App.),  115  S.  W. 
660;  Johnson  v.  Sabine,  etc.,  R.  Co.,  69 
Tex.  641,  7  S.  W.  379. 

An  assignment  of  error  must  be  sup- 
ported by  the  record.  Tuggle  v. 
Hughes  (Civ.  App.),  28  S.  W.  61. 

Assignment  of  error  will  not  be  con- 
sidered where  the  statements  under 
the  several  propositions  are  based  en- 
tirely upon  a  supposed  statement  of 
facts,  or  stenographer's  record  of  the 
evidence,  which  is  not  in  the  record. 
Dealy  v.  Shepherd  (Civ.  App.),  116  S. 
W.  638,  640. 

An  assignment  of  error  as  to  the 
plaintiffs  pleadings  can  not  be  con- 
sidered, where  neither  the  original  nor 
amended  petition  is*  brought  up  in  the 
record.  Bonner  v.  Huckaby  (Civ. 
App.),    36    S.    W.    305. 

An  assignment  of  error  in  permit- 
ting the  amendment  after  verdict  of  a 
"first  amended  petition,"  can  not  be 
considered  where  no  such  pleading  is 
found  in  the  record.  Continental  Fire 
Ass'n  v.  Norris,  30  Tex.  Civ.  App.  299, 
70    S.   W.    769. 

Assignments  of  error  that  plain- 
tiff in  error  was  denied  a  jury  in  the 
trial  of  the  cause,  and  that  the  court 
erred  in  action  on  the  motion  with- 
out trial,  and  without  either  party 
having  an  opportunity  to  announce 
ready  for  trial,  etc.,  although  pre- 
senting correct  legal  propositions, 
will  be  overruled  where  there     is     no 


statement  of  facts,  nor  bills  of  ex- 
ception in  the  record,  nor  anything  of 
record  showing  that  the  court 
acted  in  the  manner  complained  of. 
Kruegel  v.  Johnson  (Civ.  App.),  11£ 
S.    W.    774,    775. 

"The  second  assignment  is:  'De- 
fendants moved  the  court,  on  the  find- 
ings of  fact  by  the  jury  and  the 
findings  of  fact  by  the  court,  for  a 
judgment  in  pursuance  of  such  find- 
ings. The  motion  was  overruled.  In 
this  the  court  erred.'  We  can  not  con- 
sider this  assignment  because  it  is 
not  followed  by  a  statement  from  the 
record  showing  the  ruling  complained 
of,  or  showing  what  the  findings  upon 
which  a  judgment  was  asked  were. 
Furthermore,  the  assignment  can  not 
be  sustained,  if  considered,  because 
there  is  neither  bill  of  exception  nor 
order  of  the  court  to  indicate  that 
such  motion  for  judgment  was  ever 
made  and  overruled.  Not  only  does 
the  brief  fail  thus  to  point  out  error, 
but  the  record  itself  is  equally  silent/' 
Stephenville  Oil  Mill  v.  McNeil! 
(Civ.   App.),   122    S.    W.   911. 

Where  there  are  no  conclusions  of 
fact  and  law  found  in  the  'record,  as- 
signments based  on  supposed  findings 
of  particular  facts  can  not  be  consid- 
ered. Johnson  v.  Sabine,  etc.,  R.  Co.r 
69   Tex.    641,    7    S.    W.    379. 

An  assignment,  which  complains 
that  the  court  erred  in  overruling  ap- 
pellant's motion  to  make  a  certain 
person  a  party,  will  be  overruled 
where  there  is  nothing  in  the  record 
to  show  that  the  plea  was  presented 
to  the  court,  or  was  overruled.  Day- 
ton Lumber  Co. 'v.  Stockdale  (Civ. 
App.),   118   S.   W!  805,   807. 

Where  an  assignment  of  error  by- 
appellant  calls  in  question  the  alleged 
acton  of  the  court  in  overruling  his 
application  for  a  continuance,  but  the 
record  does  not  show  that  such  appli- 
cation was  made  or  overruled,  as 
stated  in  the  assignment,  and  the  ap- 
pellate court  finds  no  error  in  the  pro- 


Digitized  by 


Google 


Assignments  of  Error 


209 


ceedings,  the  judgment  may  properly 
be  affirmed  with  damages  for  delay. 
Moss  v.  Kittman  (Civ.  App.),  21  S. 
W.    315. 

An  assignment  of  error  that  S.  had 
not  given  notice  as  required  by  law 
to  fix  a  mechanic's  lien,  is  not  sus- 
tained by  the  record,  where  the  evi- 
dence shows  a  substantial  compliance 
with  the  statute.  Jennings  v.  Wilier 
(Civ.  App.),  32  S.  W.  24,  28,  affirmed 
in  93   Tex.  664,   no  op. 

An  assignment  that  K.  had  not 
given  notice  as  required  by  law  to  fix 
a  mechanic's  lien,  and  which  simply 
disputes  generally  that  notice  had 
been  given,  is  not  sustained  by  the 
record,  where  the  evidence  shows,  as 
to  the  bulk  of  the  material,  the  writ- 
ten notice  was  contemporaneous  and 
clearly  sufficient.  Jennings  v.  Wilier 
(Civ.  App.),  32  S.  W.  24,  28,  affirmed 
in  93   Tex.   664,  no   op. 

Statements  of  irregularities  prac- 
ticed by  a  district  judge,  in  interlin- 
ing a  judgment  after  its  entry,  will 
not  be  noticed  by  the  supreme  court 
when  made  only  in  the  briefs  of 
counsel,  with  nothing  in  the  transcript 
to  sustain  them.  Stark  v.  Miller,  63 
Tex.   164. 

Matter  in  contradiction  of  record 
not  assignable  as  error.  Jennings  v. 
Wilier  (Civ.  App.),  32  S.  W.  24,  af- 
firmed  in  93   Tex.  664,   no  op. 

Where  an  assignment  complains  of 
the  action  of  the  court  in  not  sustain- 
ing defendants'  objection  to  certain 
questions  propounded  to  a  witness, 
but  the  explanation  to  the  bill  of  ex- 
ceptions shows  that  counsel  for  plain- 
tiffs did  not,  in  fact,  ask  the  question, 
nor  did  the  witness  answer  the  same, 
the  assignment  will  be  overruled.  In- 
ternational, etc.,  R.  Co.  v.  Biles  (Civ. 
App.),    120    S.    W.    952,    953. 

An  assignment  of  error  which  mis- 
quotes the  record  will  not  be  con- 
sidered. Ferguson  v.  Morrison,  43 
Tex.  Civ.  App.  396,  95  S.  W.  1091. 

Assignments  of  Error  Relating  to 
2  Tex— 14 


Prior  Judgment  Improper  on  Ap- 
peal from  Subsequent  Judgment. — 
When  notice  of  appeal  from  a  judg- 
ment determining  the  rights  of  par- 
ties to  a  proceeding  to  recover  land 
and  for  partition  was  given,  and  a 
statement  of  facts  filed,  but  no  appeal 
bond  was  filed  until  nine  months 
thereafter,  and  afterwards  all  the 
steps  were  taken  by  the  same  party 
to  perfect  an  appeal  from  a  judg- 
ment afterwards  rendered,  confirming 
the  report  of  the  commissioners  in 
partition,  assignments  of  error  relat- 
ing only  to  the  first  judgment  will  be 
disregarded,  it  being  conclusive  of  the 
rights  adjudicated  thereby,  and  the 
appeal  as  to  that  judgment  will  be 
dismissed.  White  v.  Mitchell,  60 
Tex.    164. 

Only  Grounds  Stated  in  Bill  of 
Exceptions  Considered. — See,  gen- 
erally, the  title  EXCEPTIONS, 
BILL  OF,  AND  STATEMENT  OF 
FACTS  ON   APPEAL. 

The  bill  of  exceptions  controls  the 
assignment  of  error,  and  only  the 
grounds  of  objection  stated  in  the  bill 
can  be  considered,  although  the  as- 
signment may  be  upon  other  grounds. 
Kimmarle  v.  Houston,  etc.,  R.  Co.,  76 
Tex.    686,    13    S.    W.    698. 

A  proposition  under  an  assign- 
ment which  has  no  basis  in  the  bill  of 
exceptions  must  fail.  Sullivan  v. 
Solis    (Civ.    App.),    114    S.    W.    456,   462. 

An  assignment  of  error  which  re- 
fers to  a  fact  as  shown  by  a  bill  of  ex- 
ceptions, and  which  is  not  sustained 
on  an  inspection  of  the  bill,  will  not 
be  considered  on  appeal.  Pridham  v. 
Weddington,  74  Tex.  354,   12  S.  W.  49. 

Assignments  of  error  based  upon 
objections  to  evidence  should  be  spe- 
cific and  clear,  and  should  be  con- 
fined to  objections  made  to  the 
testimony  in  the  court  below,  and 
should  be  based  upon  a  proper  bill  of 
exceptions  contained  in  the  record. 
Cohen  v.  Oliver,  9  Tex.  Civ.  App.  35, 
29    S.    W.    81. 
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An  assignment  of  error  complain- 
ing of  the  admission  of  evidence  not 
supported  by  a  bill  of  exceptions  need 
not  be  considered.  New  Orleans,  etc., 
Mfg.  Co.  v.  Hill  Furniture  Co.,  42 
Tex.  Civ.  App.  589,  94  S.  W.  148;  Sulli- 
van v.  Solis  (Civ.  App.),  114  S.  W. 
456. 

An  assignment  of  error  to  certain 
testimony,  stating  other  grounds  of 
objection  than  those  stated  in  the  bill 
of  exceptions  and  where  there  is  no 
proposition  advanced  in  connection 
with  it,  can  not  be  considered.  Gal- 
veston, etc.,  R.  Co.  v.  Brown  (Civ. 
App.),  59  S.  W.  930,  934,  reversed  in 
63    S.    W.   305. 

An  assignment  of  error  to  the  ex- 
clusion of  evidence  can  not  be  consid- 
ered, where  the  bill  of  exceptions  fails 
to  show  the  ground  of  objections  upon 
which  it  was  excluded.  Grinnan  v. 
Rousseaux,  20  Tex.  Civ.  App.  19,  48  S. 
W.  58,  781,  affirmed  in  93  Tex.  661, 
no  op. 

Where  an  assignment  of  error  was 
based  on  the  refusal  of  the  court,  on  an 
issue  of  negligence  in  running  trains 
at  an  unlawful  rate  of  speed,  thus  caus- 
ing sparks  of  fire  to  ignite  plaintiffs 
cotton,  to  admit  testimony  showing 
that  defendant's  trains,  "at  or  about 
the  time  of  the  fire/1  ran  into  the  city 
past  the  place  where  the  cotton  was 
situated,  at  a  rate  of  speed  forbidden 
by  the  city  ordinances,  but  the  bill  of 
exceptions  showed  that  such  testimony 
was  to  the  effect  that  trains,  "before 
and  after"  the  fire,  were  "in  the  habit 
of  running  into  the  city,"  past  where 
the  cotton  was  located,  at  such  unlaw- 
ful speed,  the  assignment  can  not  be 
sustained  under  the  bill  of  exceptions. 
Bennett  v.  Missouri,  etc.,  R.  Co.,  11 
Tex.   Civ.   App.   423,  32   S.   W.   834. 

In  Galveston,  etc.,  R.  Co.  v.  Walter 
(Civ.  App.),  25  S.  W.  163,  an  assign- 
ment of  error  complained  that  counsel 
for  appellee,  in  his  closing  argument, 
made  a  certain  statement  to  the  jury. 
A  bill  of  exceptions   was  prepared  by 


appellant  containing  such  statement, 
and  presented  to  the  trial  judge,  but  he 
refused  to  approve.  The  bill  which 
was  signed  by  the  judge  did  not  con- 
tain such  statement.  The  appellate 
court  therefore  refused  to  consider  the 
assignment. 

Assignment  Must  Rest  upon  Objec- 
tions Taken  below. — An  assignment  of 
error  to  the  admission  of  evidence 
must,  rest  upon  the  very  objections 
taken  to  it  in  the  court  below.  Sharp 
v.  Schmidt,  62  Tex.  263;  Blanton  v. 
Ray,  66  Tex.  61,  17  S.  W.  264;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hogsett,  67  Tex. 
685,  4  S.  W.  365;  House  v.  Security 
Mortg.,  etc.,  Co.  (Civ.  App.),  38  S.  W. 
227. 

An  assignment  of  error  based  on  an 
alleged  error  in  admitting  evidence  will 
be  disregarded  when  the  record  fails 
to  disclose  that  the  evidence  was  ob- 
jected to  at  the  time.  Willis  v.  Donac, 
61  Tex.  588.  See  the  title  EXCEP- 
TIONS AND  OBJECTIONS. 

B.  ERROR  MUST  AFFECT 
RIGHTS  OF  APPELLANTS 
OR   PLAINTIFFS   IN   ERROR. 

1.   In  General. 

An  appellant  or  plaintiff  in  error  can 
not  allege  errors  not  affecting  his 
rights.  Kimmell  v.  Wheeler,  22  Tex. 
77,  86;  Bremond  v.  Manley,  31  Tex.  6; 
Cook  v.  Steel,  etc.,  Co.,  42  Tex.  53; 
Rainbolt  v.  March,  52  Tex.  246;  Wyatt 
v.  Foster,  79  Tex.  413,  15  S.  W.  679; 
Musselman  v.  Slrohl,  83  Tex.  473,  18 
S.  W.  857;  Bruce  v.  First  Nat.  Bank,  25 
Tex.  Civ.  App.  295,  60  S.  W.  1006,  af- 
firmed in  94  Tex.  694,  no  op.;  Nix  v. 
Mayer  (Sup.),  2  S.  W.  819;  Scott  v. 
Farmers'  etc.,  Bank  (Civ.  App.),  66  S. 
W.  485;  Texas,  etc.,  Compress  Co.  v. 
Mitchell  (Civ.  App.),  28  S.  W.  45,  af- 
firmed in  93  Tex.  740,  no  op.;  Edin- 
burgh, etc.,  Mortg.,  Co.  v.  Briggs  (Civ. 
App.),  41  S.  W.  1036,  affirmed  in  93 
Tex.  682,  no  op.;  Devine  v.  United 
States  Mortg.  Co.  (Civ.  App.),  48  S. 
W.  585;  Scott  v.  Childers,  24  Tex.  Civ. 
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App.  349,  60  S.  W.  775,  affirmed  in  94 
Tex.  710,  no  op.;  Galveston,  etc.,  R.  Co. 
-v.  Washington,  25  Tex.  Civ.  App.  600, 
<53  S.  W.  538;  Schultze  v.  Schultze 
(Civ.  App.),  66  S.  W.  56,  affirmed  in  95 
Tex.  352;  Painter  v.  Kilgore  (Civ. 
App.),  101  S.  W.  809;  Continental  Fruit 
Express  v.  Leas  (Civ.  App.),  110  S.  W. 
129;  Jett  v.  Hunter  (Civ.  App.),  Ill  S. 
W.  176;  Southwell  v.  Church  (Civ. 
App.),  Ill  S.  W.  969. 

A  person  has  no  right  to  claim  a  re- 
versal of  a  judgment  for  errors  which 
could  operate  no  injury  to  him.  Rain- 
bolt  v.  March,  52  Tex.  246. 

'The  right  to  consider  and  correct 
fundamental  errors,  or  such  as  appear 
upon  the  face  of  the  record,  is  re- 
stricted to  those  only  which  affect  the 
rights  of  the  party  who  has  appealed. 
All  others  are  presumed  to  be  satisfied 
with  the  judgment  as  rendered."  Ft. 
AVorth  Light,  etc.,  Co.  v.  Moore  (Civ. 
App.),  118  S.  W.  831. 

Where  a  guardian  was  sued  both  in 
bis  individual  and  representative  ca- 
pacity, and  pleaded  in  reconvention  as 
guardian,  held,  he  could  not  complain 
■of  the  disposition  made  of  the  guard- 
ian's plea  in  reconvention,  where  there 
was  no  recovery  against  him  in  his 
representative  capacity.  Ferguson  v. 
Slater,  etc.,  Co.  (Civ.  App.),  72  S.  W. 
422,  423. 

A  party  can  not  complain  how  a  cer- 
tain trust  fund  was  divided,  where  he 
bad  no  interest  in  the  fund.  Rout- 
ledge  v.  Elmendorf  (Civ.  App.),  116  S. 
W.  156,   162. 

Where  a  plaintiff  garnisheed  a  certain 
fund,  and  a  third  person  intervened 
claiming  same,  and  the  court  found 
plaintiff  had  no  claim  on  the  fund, 
-plaintiff  is  not  entitled  to  complain  of 
the  judgment  disposing  of  the  fund  be- 
tween others.  Ragsdale  v.  Groos  (Civ. 
App.),  51  S.  W.  256,  257. 

For  a  full  treatment  of  the  rule  that 
judgments  and  decrees  will  not  be  re- 
versed for  error  not  prejudicial  to  the 
party  complaining,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  313. 


2.   Errors  at  to  Parties    Not    Appeal- 
ing. 

Errors  as  to  parties  not  appealing 
or  joining  in  the  writ  of  error  can 
not  be  assigned  by  those  who  appeal 
or  prosecute  the  writ  of  error. 
Cheatham  v.  Riddle,  8  Tex.  162,  166; 
Lacy  v.  Williams,  8  Tex.  182;  Goss 
v.  Pilgrim,  28  Tex.  263;  Cannon  v. 
McDaniel,  46  Tex.  303;  Smith  v. 
Chenault,  48  Tex.  455;  Willis  & 
Bro.  v.  Gay,  48  Tex.  463;  Ross  v. 
McGowen,  58  Tex.  603;  Goodman  v. 
Henley,  80  Tex.  499,  16  S.  W.  432; 
Nixon  v.  Wichita  Land,  etc.,  Co.,  84 
Tex.  408,  412,  19  S.  W.  560;  Menger 
v.  Ward,  87  Tex.  622,  30  S.  W.  853; 
Carlton  v.  Miller,  2  Tex.  Civ.  App. 
619,  623,  21  S.  W.  697;  House  v. 
Schulze,  21  Tex.  Civ.  App.  243,  246, 
52  S.  W.  654,  affirmed  in  93  Tex.  641, 
no  op.;  Simmang  v.  Harris  (Civ. 
App.),  27  S.  W.  786,  affirmed  in  93 
Tex.  720,  no  op.;  Sanderson  v.  Railey 
(Civ.  App.),  47  S.  W.  667;  Cupples 
Wooden-Ware  Co.  v.  Hill  (Civ. 
App.),    59    S.    W.    318. 

Appellant  can  not  complain  of  er- 
rors not  affecting  him  but  only  other 
parties  not  complaining  of  the  judg- 
ment. Simmang  v.  Harris  (Civ. 
App.),  27  S.  W.  786,  affirmed  in  93 
Tex.    720,    no    op. 

Where,  in  an  action  against  sev- 
eral defendants,  an  exception  for  the 
misjoinder  of  one  of  them  was  con- 
tained only  in  his  answer  and  he  did 
not  appeal,  the  others  could  not 
complain  of  the  misjoinder.  Moore 
v.  Woodson,  44  Tex.  Civ.  App.  503, 
99    S.    W.    116.    . 

In  Womack  v.  Womack,  8  Tex. 
397,  where  the  plaintiff  appealed  and 
the  defendant  did  not,  the  court  said 
that  they  would  have  been  better 
satisfied  had  the  judgment  been 
more  favorable  to  the  defendant;  but 
since  he  had  not  appealed,  it  was  not  es- 
sential or  necessary  that  the  judgment 
should  be  disturbed. 

In  a  suit  to  quiet  title,  the  refusal  of  a 
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special  charge  requested  by  the  attor- 
neys for  defendants  who  did  not  appeal 
can  not  be  reviewed.  Beale  v.  Johnson, 
45  Tex.  Civ.  App.  119,  99  S.  W.  1045, 
affirmed  in  102  Tex.  578,  no  op. 

Plaintiffs  in  error  can  not  complain 
that  a  personal  judgment  was  wrongly 
rendered  against  a  married  woman,  co- 
defendant  with  them  below,  without 
service  on  her  husband,  where  such  mar- 
ried woman  is  not  a  party  to  the  writ 
of  error.  Carlton  v.  Miller,  2  Tex.  Civ. 
App.  619,  21  S.  W.  697. 

An  intervenor  is  not,  on  appeal,  en- 
titled to  a  reversal  of  a  judgment  in 
favor  of  an  original  party  to  the  suit, 
which  could  not  operate  to  his  injury, 
when  the  party  against  whom  the  judg- 
ment was  rendered  had  neither  ap- 
pealed nor  assigned  errors.  Rainbolt  v. 
March,  52  Tex.  246. 

When  a  third  party  intervenes  as  de- 
fendant, and  succeeds  as  to  the  matters 
claimed  by  him  in  his  petition  of  inter- 
vention, and  the  plaintiffs  appeal,  and 
execute  an  appeal  bond  in  favor  of  the 
intervenor  alone,  the  supreme  court  wjll 
revise  only  the  matters  in  controversy 
between  the  appellants  and  the  inter- 
venor.    Mills  v.  Waller,  Dallam  416. 

Where  the  interveners  have  not 
joined  in  the  prosecution  of  a  writ  of  er- 
ror, error,  if  any,  on  the  part  of  the  trial 
court  affecting  their  claim  or  interest, 
can  not  be  urged  in  the  appellate  court 
by  the  defendant.  McLane  v.  Kirby 
(Civ.  App.),  116  S.  W.  118,  119. 

Where  an  intervener  did  not  appeal 
from  the  judgment  against  him,  it  is  un- 
necessary for  an  appellate  court  to  con- 
sider defendant's  assignment  of  error, 
which  complains  of  the  court's  overrul- 
ing defendant's  general  demurrer  to  his 
petition  of  intervention.  O'Farrell  v. 
O'Farrell  (Civ.  App.),  119  S.  W.  899, 
904. 

Where  the  surety  has  not  appealed, 
the  appellant,  if  error  was  committed  as 
to  the  surety,  could  not  be  heard  to 
complain  when  it  did  not  affect  his 
right.  Labbe  v.  Corbett,  69  Tex.  503,  507, 
6  S.  W.  808. 


The  appeal  of  a  principal  is  not  the 
appeal  of  the  sureties.  They  can  not  as- 
sign errors  upon  his  appeal  nor  can  he 
assign  errors  in  the  judgment  against 
the  sureties.  Trammell  v.  Trammell,  15 
Tex.  291;  Cheatham  v.  Riddle,  8  Tex. 
162;  Hendrick  v.  Cannon,  5  Tex.  248; 
Freiberg  v.  Freiberg  (Sup.),  19  S.  W. 
791;  Lott  v.  Keach,  5  Tex.  394.  And 
see  Burke  v.  Cruger,  8  Tex.  66. 

That  the  intervenors  were  not  parties 
to  the  injunction  bond,  upon  which 
judgment  in  their  favor  was  rendered  by 
the  court  below,  is  not  error  of  which 
the  principal  in  the  bond  can  complain, 
when  it  is  apparent  that  he  was  liable 
independent  of  the  bond.  As  the  sure- 
ties had  not  complained  of  the  judgment 
nor  sought  its  reversal,  it  must  stand  un- 
disturbed. Pas.  Dig.,  art.  3935,  note  927. 
Lott  v.  Keach,  5  Tex.  394;  Smith  v,  Al- 
len, 28  Tex.  497. 

That  the  court  below,  in  dissolving  an 
injunction  and  rendering  judgment 
against  the  plaintiff  and  his  sureties  on 
his  injunction  bond,  did  not  distinguish 
between  the  principal  and  the  sureties,, 
but  rendered  judgment  in  solido  against 
them  all,  is  not  error  of  which  the  prin- 
cipal in  the  bond  can  complain.  If  there 
be  error  in  such  a  judgment,  the  sureties 
are  the  parties  to  complain  of  it,  not tne 
principal,  who  is  not  affected  by  it.  Pas. 
Dig.,  art.  3935,  note  927.  Smith  v.  Allen,. 
28  Tex.  497. 

Where  the  judgment  on  an  injunction 
bond  is  greater  than  the  bond  itself,  it 
is  erroneous  as  to  the  sureties.  But  if 
complaint  is  not  made  of  that  error  by 
them,  there  is  no  good  ground  for  re- 
versal of  the  judgment;  the  plaintiff  in- 
error  being  liable,  without  reference  to 
the  bond,  for  the  original  debt  enjoined 
and  damages  thereon.  Martin  v.  Sykes, 
25  Tex.  Supp.  197. 

In  an  action  of  trespass  to  try  title,  no 
appeal  having  been  taken  against  one  of 
the  plaintiffs,  nor  by  the  latter  against  a 
person  made  a  party  by  a  cross  bill  filed* 
by  such  party  not  appealing,  the  judg- 
ment as  between  such  parties  is  not  be- 
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■fore  the  court  for  review  and  can  neither 
•be  affirmed  nor  reversed.  Sullivan  v. 
Michael,  39  Tex.  Civ.  App.  564,  87  S. 
W.  1061. 

Where  an  action  was  brought  to  re- 
cover for  shortage  of  land  as  repre- 
sented and  stated  by  defendant's  agent, 
and  the  purchaser  also  pleaded  collusion 
between  E.,  defendant's  alleged  agent, 
and  defendant,  and  H.,  to  defraud  plain- 
tiff, in  the  matter  of  the  sale  of  said  land, 
but  such  allegation  was  stricken  out, 
and  judgment  was  rendered  for  defend- 
ant, the  appellate  court,  on  reversing 
such  judgment,  can  not  consider  the 
question  whether  there  was  error  in  sus- 
taining the  exception  to  the  plea  and 
cross  bill  of  defendant,  where  the  de- 
fendant alone  is  made  defendant  in  er- 
ror, and  plaintiff  in  error  does  not 
complain  of  the  judgment  in  favor  of 
E.  and  H.  Farris  v.  Gilder  (Civ.  App.), 
115  S.  W.  645,  647. 

In  House  v.  Wells  (Civ.  App.),  108  S. 
W.  196,  it  was  held  that  where  a  defend- 
ant appealed  from  a  judgment  against 
him,  the  appellate  court  would  not  con- 
sider the  rights  of  indemnitors  against 
whom  a  judgment  over  in  favor  of  de- 
fendant had  been  rendered  who  had 
been  brought  into  the  cause  by  cross 
petition,  but  who  had  addressed  no 
pleading  to  plaintiffs  petition,  and  were 
not  appellants  from  the  judgment. 

In  an  appeal  in  a  suit  between 
parties,  for  priority  of  lien  and  against 
an  estate,  one  of  the  lienholders,  on 
appeal,  cannot  object  that  the  party  ob- 
taining judgment  against  the  estate 
enforcing  the  vendors'  lien  (for  ben- 
efit of  which  the  litigants  were  con- 
tending), had  not  presented  his  claim 
to  the  administrator  duly  authenti- 
cated, when  in  such  case  the  admin- 
istrator had  not  appealed.  Watt  v. 
White,  46  Tex.  338. 

Where  D.  pleaded  over  against  his 
codefendants  by  way  of  cross  bill,  al- 
leging that  he  was  the  owner  in  fee 
simple,  of  an  undivided  one-eighth  of 
the   land   in   controversy  and   that   his 


codefendants  were  joint  owners  of  the 
remaining  seven-eighths  and  the  judg- 
ment was  in  favor  of  the  plaintiffs 
against  D.,  with  the  other  defendants, 
and  D.  does  not  appeal,  but  the  judg- 
ment failed  to  specifically  dispose  of 
the  issues  between  D.  and  the  other 
defendants  in  the  cross  bill,  held,  the 
other  defendants  could  not  complain 
of  th;s  omission  as  it  was  decided  that 
neither  D.  nor  his  codefendants  had 
title  to  any  of  the  land  in  controversy. 
Huff  v.  Crawford  (Civ.  App.),  32  S.  W. 
592,  595,  reversed  in  89  Tex.  214. 

Where  an  action  was  brought  by 
several  plaintiffs,  the  defendant  can 
not  complain  of  the  court's  overruling 
the  motion  for  a  new  trial  of  one  of 
the  plaintiffs  against  whom  judgment 
was  rendered  in  favor  of  the  defend- 
ant, such  plaintiff  not  having  appealed. 
Beaumont  Traction  Co.  v.  Dilworth 
(Civ.   App.),  94  S.   W.  352,  357. 

On  appeal  from  a  judgment  in  a  cross 
action  between  defendants,  assign- 
ments relating  to  matters  between  ap- 
pellant and  plaintiffs  in  the  court 
below  will  not  be  considered  by  the 
appellate  court.  Taylor  v.  Davidson 
(Civ.  App.),  120  S.  W.  1018,  1019. 

3.   Errors  Affecting  Rights  of  Adverse 
Party. 

An  appellant  will  not  be  heard  tu 
complain  of  an  error  against  the  ap- 
pellee which  could  not  possibly  have 
injured  the  appellant.  Cane  Belt  R. 
Co.  v.  Crosson,  39  Tex.  Civ.  App.  369, 
87  S.  W.  867,  affirmed  in  101  Tex.  630, 
no  op. 

Defendant  can  not  complain  of  an 
error  which  was  prejudicial  only  to 
plaintiff.  Texas,  etc.,  R.  Co.  v.  Powell 
(Civ.  App.),  112  S.  W.  697,  699. 

The  fact  that  a  qualification  of  an 
instruction  at  appellant's  request  was 
not  sufficiently  favorable  to  appellee 
is  not  available  to  appellant.  San 
Antonio,  etc.,  R.  Co.  v.  Newman,  17 
Tex.  Civ.  App.  606,  607,  43  S.  W.  915. 

Where  a  party  is  made  an  appellee 
for  failure  to  join  in  an  appeal,  error 
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in  the  judgment  as  against  him  can  not 
be  complained  of  by  the  appellants. 
Shelburn  v.  McCrocklin  (Civ.  App.), 
42  S.  W.  329. 

Where  the  interests  of  plaintiff  and 
an  intervener  are  adverse,  the  former 
can  not  complain  of  errors  which  af- 
fected only  the  rights  of  the  latter. 
Richards  v.  Minster,  29  Tex.  Civ.  App. 
85,  70  S.  W.  98. 

The  verdict  found  value  of  improve- 
ments $1,800,  use  and  occupancy  $1,500, 
and  value  of  land  without  improve- 
ments $880.  The  plaintiff,  Eula 
Nichols,  recovered  the  land  subject  to 
the  life  estate  of  one-third  interest  in 
her  mother,  recovered  by  the  defend- 
ants. Judgment  was  rendered  requir- 
ing Eula  Nichols  to  pay  $300,  excess 
of  value  of  improvements,  before  writ 
of  possession  should  issue.  Held,  that 
one-third  should  have  been  deducted 
from  the  amounts,  upon  which  writ  of 
possession  should  issue  upon  payment 
of  $200.  This  was  an  error  against  the 
plaintiff  and  the  defendants  can  not 
complain.  The  plaintiff  not  complain- 
ing, it  can  not  be  revised.  Nichols  v. 
Nichols,  79  Tex.  332,  15  S.  W.  272. 

It  seems  that  the  defendant  alone 
can  complain  of  the  submission,  as  an 
issue  of  uncontroverted  facts  going 
to  constitute  the  defense  pleaded. 
Rambie  v.  San  Antonio,  etc.,  Railroad, 
45  Tex.  Civ.  App.  422,  100  S.  W.  1022, 
affirmed  in  102  Tex.  590,  no  op. 

Where  the  court  rendered  judgment 
in  behalf  of  some  of  the  plaintiffs  com- 
pelling the, defendants  to  remove  cer- 
tain obstructions  placed  by  them  in 
the  street,  the  other  plaintiffs  are  not 
entitled  to  have  the  case  reversed,  al- 
though judgment  was  rendered  against 
them,  where  the  decree  compels  de- 
fendants to  do  all  that  any  of  the  plain- 
tiffs sought  to  have  them  do;  and  such 
being  the  case,  none  of  the  plaintiffs 
have  any  right  to  complain  of  that 
part  of  the  decree,  unless  it  be  in  ref- 
erence to  the  costs,  and  no  complaint 
is  made  in  reference  to  costs.    Scott  v. 


Marlin,  25  Tex.  Civ.  App.  353,  354,  <H> 
S.  W.  969,  affirmed  in  94  Tex.  701, 
no  op. 

Where  R.,  an  insane  person,  sued  by 
her  next  friend  to  set  aside  a  convey- 
ance to  defendant,  and  the  court  is- 
sued an  attachment  for  R.  and  brought 
her  into  court  at  the  instance  and  re- 
quest of  her  mext  friend  and  exhibited* 
her  to  the  jury  on  the  trial,  and  de- 
fendant charged  that  this  was  error  be- 
cause no  female  was  subject  to 
attachment  as  a  witness,  held  the  fact 
that  R.  may  have  been  improperly  at- 
tached was  not  a  fact  as  to  which  de- 
fendant could  object  and  avail  himself 
of  on  appeal.  Holland  v.  Riggs  (Civ. 
App.),  116  S.  W.  167,  173. 

Although  a  judgment  was  given  in 
favor  of  two  when  it  should  have  been 
for  one  only,  defendant  is  not  in  con- 
dition to  complain  of  such  error.  Nix 
v.  Mayer  (Sup.),  2  S.  W.  819. 

Where  plaintiff  recovers  a  judgment 
for  damages  resulting  from  personal 
injuries,  defendant  will  not  be  heard 
to  complain  that  it  directs  one-half 
the  amount  thereof  when  collected  to 
be  turned  over  to  counsel  for  plaintiff. 
Galveston,  etc.,  R.  Co.  v.  Washington, 
25  Tex.  Civ.  App.  600,  63  S.  W.  538. 

In  a  suit  for  the  recovery  of  the 
value  of  specific  articles  converted,  the 
rule  which  requires  the  jury  to  find 
the  value  of  each  article  is  intended 
for  the  benefit  of  the  defendant,  who 
should  have  the  privilege  of  returning 
the  articles  or  any  of  them  in  satisfac- 
tion of  the  judgment  pro  tanto.  A 
failure  of  the  jury  to  find  the  value  of 
each  article  is  not  an  error  for  which 
a  judgment  can  be  reversed  on  excep- 
tions by  a  plaintiff.  Cole  v.  Crawford, 
69  Tex.  124,  5  S.  W.  646. 

4.   Errors  Affecting  Coparties. 

A  defendant  can  not  complain  of 
errors  affecting  only  his  codefendants, 
and  which  have  in  no  way  operated  to 
his  prejudice.  Ward  v.  Tinnen,  10 
Tex.  187;  Hendrick  v.  Cannon,  5  Tex. 
248;  Martin  v.  Rice,  16  Tex.  157,  161; 
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Cook  v.  Steel,  etc.,  Co.,  42  Tex.  53; 
Texas  Elevator,  etc.,  Co.  v.  Mitchell, 
7  Tex.  Civ.  App.  222,  234,  28  S.  W. 
45,  affirmed  in  93  Tex.  740,  no  op.; 
Chappell  v.  Brooks,  33  Tex.  .275,  276; 
May  v.  Martin,  32  Tex.  Civ.  App.  I**?,. 
73  S.  W.  840,  affirmed  in  97  Tex.  640, 
ro  op.;  Gunn  v.  Miller  (Civ.  App.),  £6 
S.  W.  278,  279;  Kingsbury  v.  Waco 
State  Bank,  30  Tex.  Civ.  App.  387,  70 
S.  W.  551. 

An  appellant  can  not  assign  errors 
committed  against  his  codefendant, 
which  do  not  affect  him,  and  it  makes 
no  difference  that  such  codefendant  is 
the  wife  of  the  appellant.  Herndon 
v.   Bremond,   17  Tex.  432. 

When,  of  several  defendants  in  an 
action,  one  only  appeals,  the  case  will 
be  considered  on  appeal  only  with  re- 
gard to  such  matters  as  affect  the 
rights  of  appellant.  Cannon  v.  Mc- 
Daniel,  46  Tex.  303. 

Errors  affecting  a  defendant  made 
a  party,  but  who  is  shown  by  the 
pleadings  and  evidence  to  have  no  in- 
terest in  the  matter  in  litigation  and 
•who  does  not  appeal,  are  immaterial 
on  appeal  by  a  codefendant.  Bateson 
V.  Choate,  85  Tex.  239,  20  S.  W.  64. 

Where  the  liability  of  two  or  more 
defendants  is  several,  one  can  not  as- 
sign for  error  the  failure  of  the  verdict 
and  judgment  to  embrace  the  other, 
nor  can  one  claim  the  advantage  of  any 
error  committed  against  the  other. 
Hendrick  v.  Cannon,  5  Tex.  248. 

Where  an  action  was  brought 
against  several  codefendants,  one  of 
the  codefendants  can  not  complain  of 
the  judgment  rendered  against  an- 
other which  was  rendered  without  any 
verdict;  he  alone  can  take  advantage 
of  it.  Texas  Elevator,  etc.,  Co.  v. 
Mitchell,  7  Tex.  Civ.  App.  222,  223,  23 
S.  W.  45,  affirmed  in  93  Tex.  740, 
no  op. 

Judgment  on  a  joint  and  several 
promissory  note  was  rendered  against 
One  of  the  makers,  and  against  the 
administrators  of  another  maker,  who 


was  deceased.  The  note  had  never 
been  presented  to  the  administrators, 
but  they  did  not  appeal  from  the  judg- 
ment. Held,  that  as  to  the  surviving 
maker,  by  whom  the  appeal  is  taken, 
there  is  no  error  in  the  judgment.  He 
can  not  complain  of  an  error  which 
affects  his  codefendants  only.  Chappell 
v.  Brooks,  33  Tex.  275. 

Where  several  joint  wrongdoers  are 
sued  together,  a  failure  to  find  against 
some  of  them,  even  if  error,  does  not 
afford  the  others  a  ground  of  com- 
plaint. Wagner  v.  Marple,  10  Tex. 
Civ.  App.  505,  506,  31  S.  W.  691,  af- 
firmed in  93  Tex.  675,  no  op. 

In  Kellum  v.  Hynes  (Civ.  App.),  24 
S.  W.  310,  the  judgment  against  K.  as 
the  maker,  and  C.  as  the  indorser  of 
a  promissory  note,  was  that  the  plain- 
tiff should  have  and  recover  from  each 
of  the  defendants  the  plaintiffs  debt 
in  full,  foreclosing  the  vendor's  lien  on 
land  for  which  the  note  was  given, 
and  ordering  sale  thereof,  and  the 
payment  of  the  proceeds  in  satisfac- 
tion of  the  debt,  and  further  provided 
that  plaintiff  have  "execution  against 
each  of  said  defendants  for  the  re- 
mainder if  any."  The  case  was 
brought  up  on  error  by  K.  and  it  was 
held  that  he  could  not  complain  of 
the  erroneous  award  of  recovery  as 
against  C,  his  codefendant,  the  latter 
not  complaining. 

In  an  action  for  injuries  to  a  street 
car  passenger,  in  a  collision  with  a 
railroad  train,  against  both  the  trac- 
tion company  and  the  railroad  com- 
pany, a  verdict  having  been  rendered 
in  favor  of  the  traction  company,  the 
railroad  company  was  not  entitled  to 
object  on  appeal  to  an  instruction 
that  the  jury  should  consider  certain 
evidence  that  the  traction  company 
had  made  settlements  with  others  in- 
jured in  the  collision,  only  as  bearing 
on  the  credibility  of  its  witnesses.  St. 
Louis,  etc.,  R.  Co.  v.  Knowles,  44  Tex. 
Civ.  App.  172,  99  S.  W.  867,  affirmed  in 
101  Tex.  655,  no  op. 
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Where  appellant  who  was  sued 
jointly  with  another  had  no  pleading 
as  against  the  codefendant,  and  asked 
for  no  adjudication  against  such  co- 
defendant,  he  can  not  complain  of  the 
failure  to  render  a  judgment  against 
such  codefendant.  Mexican  Cent.  R. 
Co.  v.  Goodman  (Civ.  App.),  43  S.  W. 
580. 

Refusal  to  admit  evidence  which 
could  only  have  benefited  a  party  who 
has  recovered  judgment,  can  not  be 
complained  of  on  appeal  by  his  -code- 
fendant. Kingsbury  v.  Waco  State 
Bank,  30  Tex.  Civ.  App.  387,  70  S. 
W.  551. 

Where  a  verdict  awards  to  an  in- 
tervener the  title  to  the  cause  of  ac- 
tion, it  authorizes  a  judgment  against 
the  plaintiff,  although  the  latter  is  not 
named  therein,  and  another  party  who 
is  not  claiming  adversely  to  the  plain- 
tiff can  not  complain  of  the  verdict 
on  that  ground.  May  v.  Martin,  32 
Tex.  Civ.  App.  132,  73  S.  W.  840,  af- 
firmed in  97  Tex.  640,  no  op. 

Where  defendant  was  sued  for  dam- 
ages resulting  from  an  attachment  levy 
made  at  his  instance  on  plaintiff's  prop- 
erty, he  can  not  complain  that  there 
was  no  verdict  against  the  officer 
(jointly  sued  with  him)  who  made  the 
levy  and  to  whom  he  had  given  an  in- 
demnity bond,  nor  of  error  in  the 
charge  in  stating  the  measure  of  dam- 
ages as  against  the  officer,  where  the 
measure  of  damages  as  against  him- 
self was  correctly  given.  Scott  v. 
Childers,  24  Tex.  Civ.  App.  349,  60  S. 
W.  775,  affirmed  in  94  Tex.  710,  no  op. 

V.  Form,   Requisites  and   Suffi- 
ciency of  Assignments. 
A.    NECESSITY      FOR      COMPLI- 
ANCE WITH  STATUTES  AND 
RULES  OF  COURT. 
1.    In  General. 

The  Revised  Statutes  and  rules  of 
the  supreme  court  and  court  of  civil 
appeals  plainly  point  out  how  assign- 
ments of  error  must  be  made,   and  a  I 


failure  to  observe  them  will  be,  as  the 
statute  and  rules  declare  shall  be,  re- 
garded as  a  waiver,  unless  the  error 
be  such  as  the  court  will  act  upon  with- 
out any  assignment.  O'Neil  v.  Wills 
•Point  Bank,  67  Tex.  36,  2  S.  W.  754. 

Assignments  of  error  not  presented 
in  accordance  with  the  rule  will  not 
be  considered.  Reina  v.  Hamilton  (Civ. 
App.),  125  S.  W.  56;  Galveston,  etc., 
R.  Co.  v.  Gormley  (Civ.  App.),  27  S. 
W.  1051;  Laux  v.  Laux,  19  Tex.  Civ. 
App.  693,  50  S.  W.  213,  affirmed  in  93 
Tex.  645,  no  op.;  Texas  Midland  Rail- 
road v.  Tidwell  (Civ.  App.),  49  S.  W. 
641;  Houston  v.  Hutcheson  (Civ. 
App.),  81  S.  W.  86,  affirmed  in  98  Tex. 
612,  no  op. 

In  Vance  v.  Hogue,  35  Tex.  432,  the 
supreme  court  declined  to  recognize 
as  an  assignment  of  errors  a  loose 
paper,  without  file  mark,  though  found 
with  the  record  and  purporting  to 
designate  errors  in  the  judgment  ap- 
pealed from. 

Discretion  of  Court  as  to  Consider- 
ing Assignments  Not  Complying  with 
Statutes  and  Rules. — A  failure  to  com- 
ply with  the  statute  and  rules  in  mak- 
ing assignments  of  error,  while  it  may 
deprive  appellant  of  the  right  to  de- 
mand that  they  be  noticed,  does  not 
preclude  the  appellate  court  from 
passing  upon  them  in  the  exercise  of 
a  sound  discretion.  Cammack  v. 
Rogers,  96  Tex.  457,  73  S.  W.  795.  And 
see  Cooper  v.  Lee,  75  Tex.  114,  12  S. 
W.  483. 

Application  of  Rule  to  Cases  Sub- 
mitted to  Judge,  and  to  Agreed  Cases. 
— By  Rule  27  of  rules  for  the  courts  of 
Texas  it  is  expressly  provided  that  "in 
cases  submitted  to  the  judge  upon  the 
law  and  facts,  the  assignments  of  error 
shall  be  governed  by  the  same  rules 
as  in  other  cases,  and  the  party  de- 
siring to  appeal  should,  as  a  predicate 
for  specific  assignments  of  error,  re- 
quest the  judge  to  state,  in  writing, 
the  conclusions  of  fact  found  by  him 
separately  from  the  conclusions  of 
law.    And  in  an  agreed  case,  under  the 


Digitized  by 


Google 


Assignments  of  Error 


217 


statute,  the  foregoing  rules  as  to  as- 
signments of  error  shall  be  complied 
-with  as  far  as  practicable."  Harvey 
-v.  Ogilvie,  66  Tex.  185,  18  S.  W.  448; 
Hardin  v.  Abbey,  57  Tex.  582,  587. 

Objection  to  Form  of  Assignment 
Too  Late  at  Hearing. — An  objection 
to  the  form  of  an  assignment  of  error 
filed  on  the  day  of  hearing  will  not  be 
•considered.  Peyton  v.  Cook  (Civ. 
App.),  32  S.  W.  781. 

3.  Construction  of  Statutes  Relating 
to  Assignments. 
The  statutes  in  regard  to  assign- 
ments of  error  should  receive  a  liberal 
and  practical  construction,  and  when 
parties  have  agreed  upon  the  question 
upon  which  the  determination  of  the 
case  is  made  to  depend,  error  is  im- 
pliedly assigned.  Wilson  v.  Johnson, 
-94   Tex.   272,   60   S.   W.   242. 

B.    ESSENTIALS    OF    VALID    AS- 

SIGNMENTS. 
1.    Should  Present  Contention    Entit- 
ling Complainant  to  Relief  if  Sus- 
tained. 
To    merit    consideration    an    assign- 
ment of  errors  should  present  a  con- 
tention which,  if  sustained,  would  en- 
title   the    party    complaining    to    relief 
as    against    the  judgment    he    attacks. 
Mortimore  v.  Affleck   (Civ.  App.),   125 
S.  W.  51,  citing  Pearson  v.  Flanagan, 
52  Tex.  266,  278. 

3.  Specifications  of  Errors  Relied  on. 
a.  General  Rule  Stated  and  Construed. 
<1)    Rule  Stated. 

An  assignment  of  error,  to  be  suf- 
ficient, must  distinctly  specify  the 
ground  of  error  relied  on.  O.  &  W. 
Dig.,  art.  1927;  Rev.  Stats.,  arts.  1033, 
1037;  (Present  Rev.  Stats.,  §  1018); 
Rules  for  Court  of  Civil  Appeals  23, 
24,  25  and  26;  Rules  for  Supreme 
Court  24,  25  and  26.  Marsalis  c>. 
Thomas,  13  Tex.  Civ.  App.  54,  35  S. 
W.  795,  affirmed  in  93  Tex.  713,  no 
op.;  Johnson  v.  Alexander,  14  Tex. 
382,  386;  Fisk  v.  Wilson,  15,  Tex.  430; 
McCarthy  v.  Cabrera,  17  Tex.  629,  630; 


Legon  v.  Withee,  25  Tex.  350;  Elliot 
v.  Mitchell,  28  Tex.  105,  112;  Howard 
v.  Colquhoun,  28  Tex.  134;  Trammell 
v.  McDade,  29  Tex.  360;  Frizzell  v. 
Johnson,  30  Tex.  31;  Hatchell  v. 
Conner,  30  Tex.  104;  Geiselman  v. 
Brown,  30  Tex.  760;  Parker  v.  Nolan, 
37  Tex.  85;  Miller  v.  Schmullen,  37 
Tex.  233;  Cook  v.  Hughes,  37  Tex. 
343;  Coburne  v.  Poe,  40  Tex.  410; 
Kirkland  v.  Little,  41  Tex.  456;  Dun- 
son  v.  Payne,  44  Tex.  539;  Carter  v. 
Eames,  44  Tex.  544;  Lumpkin  v.  Mur- 
rell,  45  Tex.  51;  Austin  v.  Gulf,  etc., 
R.  Co.,  45  Tex.  234;  Clements  v. 
Hearne,  45  Tex.  415;  Norvell  v. 
Phillips,  46  Tex.  161;  Tompkins 
z.  Toland,  46  Tex.  584;  Atcheson  v. 
Hutchison,  51  Tex.  223;  Pfeuffer  v. 
Maltby,  54  Tex.  454;  Focke,  etc.,  Co. 
v.  Weishuhu,  55  Tex.  33;  Hardin  v. 
Abbey,  57  Tex.  582;  Randall  v.  Car- 
lisle, 59  Tex.  69;  G.  C.  &  S.  F.  R.  Co. 
v.  Donahoo,  59  Tex.  128;  Cameron  v. 
Roemele,  59  Tex.  238;  I.  &  G.  N.  R. 
Co.  v.  Ifrvine,  64  Tex.  529;  Harvey  tf. 
Ogilvie,  66  Tex.  185,  18  S.  W.  448; 
Tudor  v.  Hodges,  71  Tex.  392,  393,  9 
S.  W.  443;  Falls  Land,  etc.,  Co.  v. 
Chisholm,  71  Tex.  523,  9  S.  W.  479; 
Pridhamr  v.  Weddington,  74  Tex.  354, 
12  S.  W.  49;  Kruegel  v.  Berry,  75  Tex. 
230,  9  S.  W.  863;  Cooper  v.  Langway, 
76  Tex.  121,  13  S.  W.  179;  Paschal  v. 
Owens,  77  Tex.  583,  14  S.  W.  203;  St. 
Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex. 
85,  15  S.  W.  789;  Ft.  Worth,  etc.,  R. 
Co.  v.  Downie,  82  Tex.  383,  17  S.  W. 
620;  Pickett  v.  Abney,  84  Tex.  645,  19 
S.  W.  859;  Cooper  v.  Hiner,  *91  Tex. 
658,  45  S.  W.  554;  Ennis  Mercantile 
Co.  v.  Wathen,  93  Tex.  622,  57  S.  W. 
946;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Arthur,  96  Tex.  65,  70  S.  W.  317;  Ross 
V.  Moskowitz,  100  Tex.  434,  100  S.  W. 
768,  affirming  95  S.  W.  86;  Robinson 
v.  Moore,  1  Tex.  Civ.  App.  93,  20  S. 
W.  994;  Lambert  v.  Williams,  2  Tex. 
Civ.  App.  413,  21  S.  W.  108;  Strauss  & 
Co.  v.  Gross,  2  Tex.  Civ.  App.  432,  21 
S.  W.  305;  Parker  v.  Fogarty,  4  Tex. 
Civ.  App.  615,  23  S.  W.  700,  affirmed  in 
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93  Tex.  736,  no  op.;  Parker  County  v. 
Jackson,  5  Tex.  Civ.  App.  36,  23  S. 
W.  924;  Yarborough  v.  Weaver,  6 
Tex.  Civ.  App.  215,  25  S.  W.  468;  Gulf, 
etc.,  R.  Co.  v.  Cole,  8  Tex.  Civ.  App. 
635,  28  S.  W.  931,  affirmed  in  93  Tex. 
684,  no  op.;  Butler  v.  Holmes,  29  Tex. 
Civ.  App.  48,  68  S.  W.  52;  Hall  v. 
Hargabine-McKittrick  Dry  Goods 
Co.,  23  Tex.  Civ.  App.  149,  55  S.  W. 
747,  affirmed  in  94  Tex.  700,  no  op.; 
Westinghouse  Elec.  Mfg.  Co.  v.  Troell, 

30  Tex.  Civ.  App.  200,  70  S.  W.  324, 
affirmed  in  97  Tex.  651,  no  op.;  Gal- 
veston, etc.,  R.  Co.  v.  Puente,  30  Tex. 
Civ.  App.  246,  70  S.  W.  362,  affirmed 
in  97  Tex.  633,  no  op.;  Swift  v.  Bruce, 

31  Tex.  Civ.  App.  92,  71  S.  W.  321; 
Holton  v.  Galveston,  etc.,  R.  Co.,  31  Tex. 
Civ.  App.  128,  71  S.  W.  408,  affirmed 
in  97  Tex.  636,  no  op.;  Texas,  etc.,  R.  Co. 
v.  Lee,  32  Tex.  Civ.  App.  23,  74  S.  W. 
345,  affirmed  in  97  Tex.  648,  no  op.; 
McLeod  v.  State,  33  Tex.  Civ.  App. 
170,  76  S.  W.  216;  Metcalfe  v.  Lowen- 
stein,  35  Tex.  Civ.  App.  619,  *1  S.  W. 
362;  Lowenthal-Harrison  Co.  v.  Ed- 
miston  Bros.,  40  Tex.  Civ.  App.  265, 
89  S.  W.  308;  Busk  v.  Lowrie  (Civ. 
App.),  22  S.  W.  414;  Galveston,  etc., 
R.  Co.  v.  Cook  (Civ.  App.),  25  S.  W. 
455;  Padgitt  v.  Porter  (Civ.  App.),  26 
S.  W.  429;  Lanyon  v.  Edwards  (Civ. 
App.),  26  S.  W.  524,  affirmed  in  93 
Tex.  712,  no  op.;  Wetzel  v.  Simon 
(Civ.  App.),  26  S.  W.  642;  Clark  v. 
Cox  (Civ.  App.),  £6  S.  W.  1116;  John- 
son v.  White  (Civ.  App.),  27  S.  W. 
174;  Tuggle  v.  Hughes  (Civ.  App.),  28 
S.  W.  6i;  Baughman  v.  Wathen  (Civ. 
App.),  28  S.  W.  231;  Galveston,  etc., 
R.  Co.  v.  Herring  (Civ.  App.),  28  S. 
W.  580;  Western  Union  Tel.  Co.  v. 
Grigsby  (Civ.  App.),  29  S.  W.  406,  af- 
firmed in  93  Tex.  676,  no  op.;  Adkins 
v.  Galbraith,  10  Tex.  Civ.  App.  175, 
30  S.  W.  291;  State  Nat.  Bank  v. 
Waxahachie  Nat.  Bank  (Civ.  App.), 
30  S.  W.  366;  Ortiz  v.  Navarro,  10 
Tex.  Civ.  App.  195,  30  S.  W.  581,  af- 
firmed in  93  Tex.  716,  no  op.;   Black- 


burn v.  Norman  (Civ.  App.),  30  S.  W. 
718;  Consolidated  Kansas  City,  etc,. 
Ref.  Co.  v.  Conring  (Civ.  App.),  33 
S.  W.  547,  affirmed  in  93  Tex.  703,  no 
op.;  Phoenix  Ins.  Co.  v.  Padgitt  (Civ. 
App.),  42  S.  W.  800,  affirmed  in  93 
Tex.  737,  no  op.;  Blain  v.  Blain  (Civ. 
App.),  43  S.  W.  66;  Live  Oak  Ranch 
Co.  v.  Ingham  (Civ.  App.),  44  S.  W. 
588;  Fant  v.  Andrews  (Civ.  App.),  4& 
S.  W.  909;  Therriault  v.  Compere  (Civ. 
App.),  47  S.  W.  750;  Hillboldt  v. 
Waugh  (Civ.  App.),  47  S.  W.  829; 
Barrett  v.  Independent  Tel.  Co.  (Civ. 
App.),  65  S.  W.  1128,  affirmed  in  95 
Tex.  674,  no  op.;  Taylor  v.  San  An- 
tonio, etc.,  R.  Co.,  36  Tex.  Civ.  App. 
658,  83  S.  W.  738,  affirmed  in  101  Tex. 
662,  no  op.;  Central  Tex.,  etc.,  R.  Co. 
v.  Gibson,  99  Tex.  9$,  87  S.  W.  814; 
Gulf,  etc.,  R.  Co.  v.  Garrett  (Civ. 
App.),  98  S.  W.  657,  658;  Cobb  v. 
Johnson  (Civ.  App.),  105  S.  W.  847; 
St.  Louis,  etc.,  R.  Co.  v.  Hall  (Civ. 
App.),  106  S.  W.  194,  195;  Johnson  v. 
Goolsby  Lumber  Co.  (Civ.  App.),  121 
S.  W.  883;  Bynum  v.  Hobbs  (Civ. 
App.),  121  S.  W.  900;  Durham  v.  Gar- 
rett (Civ.  App.),  121  S.  W.  1141;  Estes 
v,  Estes  (Civ.  App.),  122  S.  W.  304; 
Peacock  v.  Moore  (Civ.  App.),  125  S. 
W.  943;  Handel  v.  Kramer,  1  App. 
Civ.  Cases,  §  826;  Seligman  v.  Wilson, 
1  App.  Civ.  Cases,  §  895;  McConnell  v. 
Bruggerhoff,  1  App.  Civ.  Cases,  §  1004; 
Marcus  v.  Hemphill  &  Bro.,  1  App. 
Civ.  Cases,  §  1023;  Waxahatchie,  etc., 
R.  Co.  v.  Alexander,  1  App.  Civ.  Cases, 
§  1202;  Carter  &  Co.  v.  Flint,  1  App. 
Civ.  Cases,  §  1250;  Brown  v.  Meador, 
1  Posey  281. 

Assignments  that  point  out  no  par- 
ticular error,  and  are  but  an  invitation 
to  the  court  to  search  the  record  for 
an  error,  are  too  general  to  be  con- 
sidered. Fisk  v.  Wilson,  15  Tex.  430; 
Hicks  v.  Bailey,  16  Tex.  229;  Pearson 
v.  Flanagan,  52  Tex.  266;  Green  v. 
Dallahan  &  Co.,  54  Tex.  281,  285; 
George  v.  Taylor,  55  Tex.  97;  Welsh 
v.    Britton,     55    Tex.     118;     Farrar    «. 
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Bates  &  Co.,  55  Tex.  193;  Veramendi 
v.  Hutchins,  56  Tex.  414;  Hines  v. 
Thorn,  57  Tex.  98;  Barnard  v.  Tarle- 
ton,  57  Tex.  402;  Peterson  v.  Kilgore, 
58  Tex.  88;  G.  C.  &  S.  F.  R.  Co.  v. 
Donahoo,  59  Tex.  128;  H.  &  T.  C.  R. 
Co.  v.  McNamara,  59  Tex.  255;  Hunt 
v.  Kellum,  59  Tex.  535;  I.  &  .G.  N.  R. 
Co.  v.  Irvine,  64  Tex.  529;  Gulf,  etc., 
R.  Co.  v.  Greenlee,  70  Tex.  553,  8  S. 
W.  129;  Tudor  v.  Hodges,  71  Tex.  392, 
9  S.  W.  443;  Falls  Land,  etc.,  Co.  v. 
Chisholm,  71  Tex.  523,  9  S.  W.  479; 
Veck  v.  Holt,  71  Tex.  715,  9  S.  W. 
743;  Mayer  v.  Duke,  72  Tex.  445,  10 
S.  W.  565;  Harris  v.  Daugherty,  74 
Tex.  1,  11  S.  W.  921;  Rains  v.  Wheeler, 
76  Tex.  390,  13  S.  W.  324;  Wilson  v. 
Lucas,  78  Tex.  292,  14  S.  W.  690; 
Patten  v.  Belo  &  Co.,  79  Tex.  41,  14  S. 
W.  1037;  Schuster  v.  Bauman  Jewelry 
Co.,  79  Tex.  179,  15  S.  W.  259;  St. 
Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex. 
85,  15  S.  W.  789;  Ikard  v.  Thompson, 
81  Tex.  285,  16  S.  W.  1019;  Worthing- 
ton  v.  Wade,  82  Tex.  26,  17  S.  W. 
520;  Harrison  Mach.  Works  v.  Tera- 
pleton,  82  Tex.  443,  18  S.  W.  601; 
Ft.  Worth  v.  Johnson,  84  Tex.  137,  19 
S.  W.  361;  Mitchell  v.  Mitchell,  84 
Tex.  303,  19  S.  W.  477;  Pickett  v. 
Abney,  84  Tex.  645,  19  S.  W.  859; 
Texas,  etc.,  R.  Co.  v.  Donovan  &  Co., 
86  Tex.  378,  25  S.  W.  10,  affirming  23 
S.  W.  735;  Lemp  v.  Armengol,  86  Tex. 
690,  26  S.  W.  941;  St.  Louis,  etc.,  R. 
Co.  v.  Mc Arthur,  96  Tex.  65,  70  S.  W. 
317;  Laux  v.  Laux,  19  Tex.  Civ.  App. 
693,  50  S.  W.  213,  affirmed  -in  93  Tex. 
645,  no  op.;  Robinson  v.  Chamberlain 
&  Co.,  29  Tex.  Civ.  App.  170,  68  S.  W. 
209,  affirmed  in  95  Tex.  685,  no  op.; 
Macey  v.  Wilson  (Sup.),  12  S.  W. 
282;  Dillingham  v.  Bryant,  4  App.  Civ. 
Cases,  §  23,  14  S.  W.  1017;  Holman  v. 
Herscher  (Sup.),  16  S.  W.  984;  Gulf, 
etc.,  R.  Co.  v.  Ramey  (Civ.  App.), 
23  S.  W.  442;  Drake  v.  State  (Civ. 
App.),  23  S.  W.  398;  Galveston,  etc., 
R.  Co..  v.  Cook  (Civ.  App.),  25  S.  W. 
455;  Shuford  v.  Chinski  (Civ.  App.), 
26  S.  W.  141;  Houston  City  St.  R.  Co. 


v.  Rkhart  (Civ.  App.),  27  S.  W.  920; 
Yoakum  v.  Kroeger  (Civ.  App.),  27 
S.  W.  953;  Kalamazoo  Nat.  Bank  v. 
Sides  (Civ.  App.),  28  S.  W.  918;  Reed 
v.  Cavitt,  10  Tex.  Civ.  App.  373,  30  S. 
W.  575;  Henry  v.  Drought,  10  Tex. 
Civ.  App.  379,  30  S.  W.  584,  585; 
Temple  Nat.  Bank  v.  Warner  (Ci*. 
App.),  44  S.  W.  1025;  International, 
etc.,  R.  Co.  v.  Zapp  (Civ.  App.),  49  S. 
W.  673,  affirmed  in  93  Tex.  644,  no 
op.;  Doyle  v.  First  Nat.  Bank  (Civ. 
App.),  50  S.  W.  480;  Alexander  v. 
Lovitt  (Civ.  App.),  67  S.  W.  927,  re- 
versed on  another  point  in.  95  Tex. 
661;  International,  etc.,  R.  Co.  v. 
McVey  (Civ.  App.),  81  S.  W.  991; 
Cockrell  v.  Egger  (Civ.  App.),  99  S. 
W.  568;  Galveston,  etc.,  R.  Co.  v. 
Powers  (Civ.  App.),  117  S.  W.  459; 
Spiers  v.  Purcell,  2  Posey  624. 

And  it  is  expressly  provided  by  the 
statutes  and  rules  of  court  that  errors 
not  distinctly  specified  as  required  by 
the  rules,  shall  be  considered  by  the 
supreme  court  or  court  of  appeals  as 
waived,  unless  such  errors  are  so 
fundamental  as  that  the  court  would 
act  upon  them  without  an  assignment 
cf  errors.  I.  &  G.  N.  R.  Co.  v.  Irvine, 
64  Tex.  529;  Pearson  v.  Flanagan,  52 
Tex.  266;  Marsalis  v.  Thomas,  13  Tex. 
Civ.  App.  54,  35  S.  W.  795,  affirmed  in 
93  Tex.  713,  no  op.  And  see  ante, 
"Errors  Not  Assigned  Considered  as 
Waived,"  II,  C,  2. 

Assignments  of  error  which  are  ex- 
pressed only  in  such  general  terms,  as 
that  the  court  erred  in  its  rulings  upon 
the  pleadings,  when  there  are  more  than 
one;  or  in  its  charge  when  there  are  a 
number  of  charges;  or  the  verdict  is 
contrary  to  law,  or  to  the  charge  of  the 
court,  and  the  like,  without  referring 
to  and  identifying  the.  proceeding,  will 
not  be  regarded  by  the  court  as  a 
compliance  with  the  statute  requiring 
the  grounds  to  be  distinctly  specified, 
and  will  be  considered  as  a  waiver  of 
errors,  the  same  as  if  no  assignment 
of  errors  had  been  attempted  to  be 
filed.      Rule   26    of    the    rules    for    the 
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supreme  court  and  courts  of  civil  ap- 
peals. Harvey  v.  Ogilvie,  66  Tex.  185, 
186,  18  S.  W.  448;  Randall  v.  Carlisle, 
59  Tex.  69;  Gulf,  etc.,  Co.  v.  Redeker, 
-67  Tex.  181,  2  S.  W.  513;  Johnson  v. 
Crawl,  55  Tex.  571. 
,  It  is  provided  in  Rule  68  for  the 
government  of  district  and  county 
■courts  that  "grounds  of  objections 
■couched  in  general  terms,  as  that  the 
court  erred  in  its  charge,  in  sustain- 
ing or  overruling  exceptions  to  the 
pleadings,  and  in  excluding  or  admit- 
ting evidence,  the  verdict  of  the  jury 
is  contrary  to  the  evidence,  and  the 
like,  shall  not  be  considered  by  the 
■court,"  and  since  the  judge  of  the  trial 
court  is  forbidden  to  entertain  such 
motions,  the  appellate  courts  will  not 
•entertain  assignments  of  error  based 
on  the  same.  Consolidated  Kansas 
City,  etc.,  Ref.  Co.  v.  Conring  (Civ. 
App.),  33  S.  W.  547,  affirmed  in  93 
Tex.  703,  no  op.;  Foster  v.  Smith,  l 
Tex.  70;  Tarpley  v.  Poage,  2  Tex.  139; 
Atchison,  etc.,  R.  Co.  v.  Worley  (Civ. 
App.),  25  S.  W.  478;  Sutherland  v. 
Mclntire  (Civ.  App.),  28  S.  W.  578; 
Degener  v.  O'Leary,  85  Tex.  171,  19 
S.  W.  1004;  White  v.  Wadlington,  73 
Tex.  159,  14  S.  W.  296;  Clark  v. 
Pearce,  80  Tex.  146,  151,  15  S.  W.  787; 
Harrell  v,  Mexico  Cattle  Co.,  73  Tex. 
€16,  11  S.  W.  863;  International,  etc., 
R.  Co.  v.  Ryan,  82  Tex,  565,  18  S.  W. 
219;  Cason  &  Bro.-  v.  Connor,  83  Tex. 
26,  18  S.  W.  668;  Hammond  v.  Garcia 
(Civ.  App.),  25  S.  W.  823. 

"The  object  of  assigning  errors  is 
to  point  the  court  and  the  adverse 
party  to  the  particular  ruling,  or 
ground  of  error,  on  which  the  party 
intends  to  rely  for  reversing  the  judg- 
ment. This  object  is  not  attained  by 
assigning  generally,  as  is  too  frequently 
the  case,  all  the  several  rulings  of  the 
court,  as  appear  by  bills  of  exceptions 
and  otherwise  by  the  record;  especially 
where,  as  in  this  case,  the  record 
presents  a  multiplicity  of  objections, 
rulings  and  exceptions.     A  party  may 


well  be  excused  for  reserving  points, 
in  the  hurry  of  a  trial,  which  upon  re- 
flection may  seem  not  to  be  tenable; 
but  there  can  be  no  occasion  in  as- 
signing errors  for  the  revision  of  this 
court — which  is  supposed  to  be  done 
with  some  degree  of  deliberation  and 
circumspection — to  invite  attention  to 
every  point  thus  reserved.  Nor  is  the 
purpose  of  assigning  errors  attained 
by  multiplying  the  assignments,  until 
they  leave  it  uncertain  on  which  par- 
ticular one  or  more  of  them  the  party 
intends  to  rely  for  a  reversal.  It  would 
be  as  well  that  there  should  be  no  as- 
signment of  errors  as  that  they  should 
be  as  numerous  and  multifarious  in 
their  references  as  the  rulings  in  the 
case.  And  where  they  are  so,  this 
court  will  not  consider  itself  called 
on  to  revise  them,  unless  where  the 
justice  of  the  "case  may  seem  mani- 
festly to  require  that  the  judgment  of 
the  court  be  revised  upon  the  merits; 
which  will  be  done  where  a  case  -s 
submitted  for  judgment  upon  the 
merits,  though  no  errors  are  assigned." 
Fisk  v.  Wilson,  15  Tex.  430. 

"It  is  the  duty  of  the  party  appeal- 
ing from  the  judgment  of  the  district 
court  for  errors  therein  committed,  to 
point  out  specifically  the  particular 
error  he  would  complain  of,  and  call 
the  attention  of  this  court  particularly 
to  that  error  in  his  assignment,  or  he 
can  not  complain  if  his  supposed  errors 
go  unnoticed."  Parker  v.  Nolan,  37 
Tex.  85. 

Any  presentation  of  an  assignment 
which  fails  to  make  the  error  com- 
plained of  apparent  is  not  in  compli- 
ance with  the  rules  and  will  not  be 
considered.  Lowenthal-Harrison  Co. 
v.  Edmiston  Bros.,  40  Tex.  Civ.  App. 
265,   267,   89   S.   W.   308. 

An  assignment  of  error  inviting  a 
review  of  the  action  of  the  court  be- 
low with  reference  to  several  matters, 
without  specifying  the  ground  of  error 
relied  on,  is  too  general  to  require 
consideration,     and     the     propositions 
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under  it  can  not  be  invoked  to  assist 
it  Robinson  v.  Moore,  1  Tex.  Civ. 
App.  93,  20  S.  W.  994. 

Both  the  statute  and  the  rules  re- 
quire that  assignments  of  error  shall 
specifically  point  out  the  alleged  error. 
The  fact  that  an  assignment  recites 
the  nature  of  the  several  defenses  in- 
terposed, and  avers  that  the  defend- 
ants (appellees)  had  assumed  the 
burden  of  proof,  does  not  relieve  an 
assignment  from  the  conditions  of  the 
statute  when  the  assignment  in  ef- 
fect merely  urges  that  the  judgment 
is  not  sustained  by  the  testimony.  See 
example.  Galbraith  v.  Townsend,  1 
Tex.  Civ.  App.  447,  20  S.  W.  943. 

When  the  assignment  of  errors 
points  out  no  specific  error,  the  su- 
preme court  will  not  reverse,  except 
for  errors  manifest  in  the  record,  go- 
ing to  the  foundation  of  the  action,  or 
because  the  judgment  appears  to  have 
resulted  from  manifest  error,  and  to 
be  in  its  effects  too  grossly  inequita- 
ble to  recewe  the  sanction  and  ap- 
proval of  a  court  of  justice.  Lumpkin 
v.  Murrell,  46  Tex.   51. 

In  State  Nat.  Bank  v.  Waxahachie 
Nat.  Bank  (Civ.  App.),  30  S.  W.  366, 
367,  the  assignment  of  error  set  out 
numerous  irregularities  for  which  an 
execution  sale  was  attacked,  but  did 
not  show  which  of  the  several  alleged 
irregularities  the  court  found  to  be 
sustained  by  the  evidence  or  deemed 
important.  It  was  held  that  such  as- 
signment was  not  to  be  considered 
under  the  provisions  of  art.  1037,  Rev. 
Stats.,  that  all  errors  not  distinctly 
specified  should  be  considered  as 
waived. 

In  Hillboldt  v.  Waugh  (Civ.  App.), 
47  S.  W.  829,  it  was  assigned  as  error 
"that  the  court  erred  in  not  holding 
that  the  bill  of  sale  executed  by  C. 
and  P.  Hahn,  and  the  testimony  of  ap- 
pellee, A.  M.  Waugh,  and  Peter  Hahn, 
sole  parties  to  the  transaction,  showed 
that  the  transaction  was  a  fraudulent 
one,"   etc.      It   was   held   that   this   as- 


signment did  not  specify  any  error, 
because  the  trial  was  one  by  jury,  and 
it  did  not  appear  how  the  court  held 
as  specified. 

(2)    Specifications   Must    Be    Definite 
and  Certain. 

(a)  In  General. 

Assignments  of  error  too  uncertain, 
vague  and  indefinite  to  point  out 
errors  complained  of  are  entitled  to 
no  consideration  on  appeal.  Yecker 
v.  San  Antonio,  etc.,  Co.,  33  Tex.  Civ. 
App.  239,  76  S.  W.  780;  affirmed  in 
97  Tex.  652;  no  op.;  Creamer  v.  State, 
34  Tex.  173;  Thompson  v.  Thompson, 
12  Tex.  327;  Lewis  v.  Crouch  (Civ. 
App.),  85  S.  W.  1009. 

An  assignment  of  error  must  point 
out  the  particular  thing  complained 
of,  and  if  it  is  uncertain  in  that  re- 
spect, it  is  insufficient.  Sanders  v. 
Brock  (Civ.  App.),  31  S.  W.  311,  312. 

Each  error  assigned  should  contain 
a  distinct  ground  for  the  reversal  of 
the  judgment,  with  the  specification  of 
the  reason  why  it  should  be  reversed. 
Pearson  v.  Flanagan,  52  Tex.  266; 
Shilling  v.  Shilling  (Civ.  App.),  35  S. 
W.  420. 

An  assignment  that  the  court  erred 
in  refusing  special  instructions  asked, 
referring  to  a  mass  of  instructions  pre- 
sented and  refused,  some  of  which  had 
been  given  in  the  general  charge,  is 
too  indefinite  under  the  rules  and  will 
not  be  considered.  St.  Louis,  etc.,  R. 
Co.  v.  McClam,  80  Tex.  85,  15  S. 
W.   789. 

(b)  Degree  of  Definiteness  and  Cer- 
tainty Requisite. 

In  General. — What  shall  be  a  suf- 
ficiently specific  assignment  of  error 
is  not  susceptible  of  precise  definition. 
It  should  be  such  as  to  draw  the  mind 
to  the  apprehension  of  the  particular 
error  intended  to  be  relied  on.  What 
shall  be  sufficient  for  the  purpose  still 
remains  to  be  determined  upon  the 
particular  circumstances  of  each  case. 
Earle  v.  Thomas,  14  Tex.  583;  Elliot 
v.    Mitchell,     28    Tex.     105;     Hollings- 
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worth  v.  Holshouser,  17  Tex.  41;  Gal- 
veston, et.c,  R.  Co.  v.  Parsley,  6  Tex. 
Civ.  App.  150,  25  S.  W.  64,  affirmed  hi 
93  Tex.  707,  no  op. 

An  assignment  of  error  which  is  suf- 
ficiently specific  to  enable  the  court  to 
see  that  a  particular  ruling  is  com- 
plained of  should  be  held  good.  Haight 
&  Co.  v.  Turner,  44  Tex.  Civ.  App. 
595,  99  S.  W.  196;  Moline  Plow  Co.  v. 
Mathews  (Civ.  App.),  44  S.  W.  699; 
Clarendon  Land,  etc.,  Co.  v.  McClel- 
land Bros.,  86  Tex.  179,  23  S.  W. 
576,   1100. 

The  appellee  and  the  court  ought 
to  be  apprised  of  the  points  which 
will  be  insisted  upon  by  the  appellant. 
Sims  v.  Chance,  7  Tex.  561. 

"It  is  not  expected  that  assignments 
of  error  will  be  argumentative,  and 
it  is  enough  that  they  clearly  present 
the  very  point  of  which  revision  is 
sought."  Davis  v.  Burnett  (Sup.),  7 
S.  W.  678. 

An  assignment  of  errors,  to  serve 
the  purpose  of  the  statute,  must  state 
the  principle  or  rule  of  law  violated 
in  the  court  below  for  which  the  judg- 
ment should  be  reversed,  or  indicate 
it  by  reference  to  the  record  with  such 
clearness  and  certainty  that  the  court, 
on  inspection  of  ,the  transcript,  may 
Teadily  and  at  once  perceive  the  very 
question  proposed  for  its  determina- 
tion.   Clements  v.  Hearne,  45  Tex.  415. 

Provision  of  Rule  25.-— By  Rule  25 
of  rules  for  the  supreme  court  and  the 
courts  of  civil  appeals,  it  is  provided 
that  "to  be  a  distinct  specification  of 
error,  it  must  point  out  that  part  of 
the  proceedings  contained  in  the 
record  in  which  the  error  is  com- 
plained of,  in  a  particular  manner,  so 
as  to  identify  it,  whether  it  be  the 
rules  of  the  court  upon  a  motion,  or 
upon  any  particular  part  of  the  plead- 
ing, or  upon  the  admission  or  the  re- 
jection of  evidence,  or  upon  any  other 
matter  relating  to  the  cause  or  its 
trial,  or  the  portion  of  the  charge 
given  or  refused,  the  fact  or  facts  in 
issue    which     the     evidence     was     in- 


competent or  insufficient  to  prove,  the 
insufficiency  of  the  verdict  or  finding 
of  the  jury  if  special,  and  the  particular 
matter  in  which  the  judgment  is  er- 
roneous or  illegal,  with  such  reason- 
able certainty  as  may  be  practicable, 
in  a  succinct  and  clear  statement,  con- 
sidering the  matter  referred  to." 
Tudor  v.  Hodges,  71  Tex.  392,  9  S.  W. 
443;  Harvey  v.  Ogilvie,  66  Tex.  185,  18 
S.  W.  448;  St.  Louis,  etc.,  R.  Co.  v. 
McArthur,  96  Tex.  65,  70  S.  W.  317. 

(3)  Each  Assignment  Must  Be  Com- 
plete in  Itself. 

Ordinarily  an  assignment  of  error 
ought  to  be  complete  in  itself;  and  if 
it  is  not,  and  there  is  something  else 
in  the  record  essential  to  an  intelligent 
ruling  upon  it,  the  latter  at  least 
should  be  embraced  in  the  statement 
in  the  brief  under  the  assignment- 
Robertson  v.  Coates,  1  Tex.  Civ.  App. 
664,  20  S.  W.  875,  affirmed  in  93  Tex. 
694,  no  op.  See,  generally,  the  title 
BRIEFS. 

Each  error  assigned  should  contain 
a  distinct  ground  for  the  reversal  of 
the  judgment.  Pearson  v.  Flanagan, 
52  Tex.  266. 

An  assignment  which  is  not,  in  and 
of  itself,  a  proposition,  and  there  are 
none  asserted  under  it,  can  not  be  con- 
sidered. Ash  v.  Beck  (Civ.  App.),  63 
S.  W.  53. 

Where  no  proposition  is  made  under 
the  assignment  of  error,  nor  is  the  as- 
signment in  effect  a  proposition,  this 
is  not  such  a  presentation  of  the  ques- 
tion raised  by  it  as  is  required  by  the 
rules.  Hume  v.  American  Hosiery 
Co.   (Civ.  App.),  29  S.  W.  199. 

Assignment  not  considered  where 
same  does  not  state  the  grounds  of 
complaint,  and  is  not  followed  by  a 
proposition,  as  required  by  the  rules. 
Gwaltney  v.  Searcy  (Civ.  App.),  68  fc\ 
W.  304. 

(4)  Necessity    for    Separate    Specifi- 
cation of  Each  Error. 

General  Rule  Stated  and  Applied. — 

An  assignment  of  error  which  does  not 
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separately  specify  the  particular  error 
complained  of,  but  contains  two  or 
more  separate  and  distinct  grounds  of 
error,  is  bad  for  multifariousness,  and 
is  not  entitled  to  consideration.  Union 
Cent.  Life  Ins.  Co.  v.  Chowning,  86 
Tex.  654,  26  S.  W.  982;  Cammack  v. 
Rogers,  96  Tex.  457,  73  S.  W.  795; 
Cooper  v.  Lee,  1  Tex.  Civ.  App.  9,  21 
S.  W.  998;  House  v.  Brown,  21  Tex. 
Civ.  App.  576,  54  S.  W.  396;  Aycock  v. 
San  Antonio  Brewing  Ass'n,  26  Tex. 
Civ.  App.  341,  63  S.  W.  953,  affirmed 
in  95  Tex.  673,  no  op.;  Wren  v.  How- 
land,  33  Tex.  Civ.  App.  87,  75  S.  W. 
S94,  affirmed  in  97  Tex.  652,  no  op.; 
Parlin,  etc.,  Co.  v.  Vawter,  39  Tex. 
Civ.  App.  520,  88  S.  W.  407;  Waggoner 
v.  Wyatt,  43  Tex.  Civ.  App.  75,  94  S. 
W.  1076,  affirmed  in  101  Tex.  665,  no 
op.;  Henry  v.  Red  Water  Lumber  Co., 
46  Tex.  Civ.  App.  179,  102  S.  W.  749, 
affirmed  in  102  Tex.  584,  no  op.;  Gal- 
veston, etc.,  R.  Co.  v.  Herring  (Civ. 
App.),  28  S.  W.  580;  Beville  v.  Mer- 
chants' Ins.  Co.  (Civ.  App.),  46  S.  W. 
•914;  Greer  v.  First  Nat.  Bank  (Civ. 
App.),  47  S.  W.  1045,  affirmed  in  93 
Tex.  684,  no  op.;  Graves  v.  Hillyer 
{Civ.  App.),  48  S.  W.  889,  affirmed  in 
93  Tex.  661,  no  op.;  Fouke  v.  Brengle 
{Civ.  App.),  51  S.  W.  519,  affirmed  in 
93  Tex.  705,  no  op.;  McCreary  v. 
Robinson  (Civ.  App.),  57  S.  W.  682; 
Galveston,  etc.,  R.  Co.  v.  Brown  (Civ. 
App.),  59  S.  W.  930;  Scott  v.  Farmers', 
etc.,  Bank  (Civ.  App.),  67  S.  W.  343; 
Western  Union  Tel.  Co.  v.  Crawford 
{Civ.  App.),  75  S.  W.  843,  affirmed  in 
•97  Tex.  651,  no  op.;  Cochran  v.  Seig- 
fried  (Civ.  App.),  75  S.  W.  542;  Baum 
•v.  Corsicana  Nat.  Bank,  32  Tex.  Civ. 
App.  531,  75  S.  W.  863,  affirmed  in  97 
Tex.  627,  no  op.;  Peck  v.  Peck  (Civ. 
App.),  83  S.  W.  257;  Neal  v.  Galveston, 
etc.,  R.  Co.,  37  Tex.  Civ.  App.  235,  83  S. 
W.  402,  affirmed  in  98  Tex.  626,  no  op.; 
Ft.  Worth,  etc.,  R.  Co.  v.  Robinson, 
37  Tex.  Civ.  App.  465,  84  S.  W.  410, 
affirmed  in  99  Tex.  110;  Chicago,  etc., 
R.  Co.  v.  Cain,  37  Tex.  Civ.  Apo. 
531,    84    S.    W.     682;     Western    Union 


Tel.  Co.  v.  Waller  (Civ.  App.),  84  S. 
W.  695;  Rice  v.  Dewberry  (Civ.  App.), 
93  S.  W.  415;  Scanlon  v.  Galveston, 
etc.,  R.  Co.,  45  Tex.  Civ.  App.  345, 
100  S.  W.  982;  United  States,  etc.,  Co. 
v.  Shields  (Civ.  App.),  106  S.  W.  724; 
Missouri,  etc.,  R.  Co.  v.  Hendricks,  49 
Tex.  Civ.  App.  314,  108  S.  W.  745; 
Missouri,  etc.,  R.  Co.  v.  Blachley  (Civ. 
App.),  109  S.  W.  995;  Missouri,  etc., 
R.  Co.  v.  McDuffey  (Civ.  App.),  109 
S.  W.  1104;  Wilkins  v.  Clawson  (Civ. 
App.),  110  S.  W.  103;  Kaack  v. 
Stanton  (Civ.  App.),  112  S.  W.  703; 
Broussard  v.  South  Texas  Rice  Co. 
(Civ.  App.),  120  S.  W.  587;  Kruegel 
v.  Cobb  (Civ.  App.),  124  S.  W.  723. 

An  assignment  of  error  complaining 
of  two  or  more  distinct  rulings  of  the 
court,  in  no  wise  related  or  connected 
and  presenting  separate  and  distinct 
questions,  is  not  entitled  to  considera- 
tion on  appeal.  Galveston,  etc.,  R. 
Co.  v.  Fales,  33  Tex.  Civ.  App.  457,  77 
S.  W.  234,  affirmed  in  98  Tex.  617, 
no  op.  And  see  cases  cited  to  pre- 
ceding paragraph. 

An  assignment  of  error  which  at- 
tempts to  complain  of  more  than  one 
ruling  involving  more  than  one  ques- 
tion is  too  general  for  consideration. 
Scott  v.  Farmers',  etc.,  Bank  (Civ. 
App.),  66  S.  W.  485,  following  Union 
Cent.  Life  Ins.  Co.  v.  Chowning,  86 
Tex.   654,   660,   26   S.   W.   982. 

Where  an  assignment  of  error  con- 
sists of  several  paragraphs,  each  sub- 
mitting issues  diverse  from  the  others 
and  presenting  different  propositions 
of  law,  it  is  not  entitled  to  considera- 
tion. Cetti  v.  Dunman,  26  Tex.  Civ. 
App.  433,  434,  64  S.  W.  787,  affirmed  in 
95  Tex.  675,  no  op. 

Where  an  assignment  of  error  seems 
to  be  an  attempt  to  collect  every  point 
upon  which  the  appeal  is  based  into 
one  assignment,  and  it  is  placed  before 
the  appellate  court  as  one  proposition, 
and  refers  the  court  to  the  statements 
made  under  five  other  assignments  of 
error,  held,  such  assignment  was  com- 
plicated and  multifarious  and  could  not 
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be  considered.  Russell  v.  Deutschman 
(Civ.  App.),   100  S.  W.   1164,   1169. 

In  Foy  v.  East  Dallas  Bank  (Civ. 
App.),  28  S.  W.  137,  it  was  held  that 
an  assignment  embracing  nine  separate 
and  distinct  questions  in  one  assign- 
ment could  not  be  considered. 

Assignment  embracing  two  or  more 
distinct  and  inconsistent  propositions 
of  law  not  entitled  to  consideration. 
Stark  Grain  Co.  v.  Harry  Bros.  (Civ. 
App.),   122    S.   W.    947. 

An  assignment  of  error  is  defective 
which  embraces  in  one  assignment  ob- 
jections to  the  remarks  of  two  differ- 
ent attorneys,  as  embraced  in  two  sep- 
arate bills  of  exceptions.  Missouri, 
etc.,  R.  Co.  v.  Reynolds  (Civ.  App.), 
26  S.  W..  879,  affirmed  in  93  Tex.  735, 
no   op. 

In  Devine  v.  United  States  Mortg. 
Co.  (Civ.  App.),  48  S.  W.  585,  it  was 
held  that  an  assignment  of  errors  re- 
lating to  special  demurrers,  which  were 
several  in  number  and  presented  dis- 
tinct questions,  could  not  be  consid- 
ered,  under   Rule  20. 

An  assignment  of  error  complaining 
of  several  different  matters  without 
segregating  the  particular  errors  com- 
plained of,  and  which  is  not  followed 
by  a  proposition  and  statement  from 
the  record  as  required  by  the  rules, 
can  not  be  considered.  Rev.  Stats., 
art.  1018;  Rules  of  Courts  of  Civil  Ap- 
peals, 25,  26,  30,  31.  Cooper  v.  L,ee, 
1  Tex.  Civ.  App.  9,  21  S.  W.  998;  Hol- 
ton  v.  Galveston,  etc.,  R.  Co.,  31  Tex. 
Civ.  App.  128,  71  S.  W.  408,  affirmed 
in  97  Tex.  636,  no  op. 

An  assignment  of  error  which  em- 
braces several  separate  and  distinct 
questions  of  law  will  not  be  consid- 
ered because  too  general.  Southern 
Kansas  Co.  v.  Cox,  43  Tex.  Civ.  App. 
79,  80,  95  S.  W.  1124,  affirmed  in  101 
Tex.    659,    no    op. 

An  assignment  of  error  is  multi- 
farious and  will  not  be  considered, 
where  it  assigns  error  in  .the  court's 
failing  to  submit  all  the  issues,  in  the 


refusal  to  sustain  exceptions  to  the  pe- 
tition, and  in  the  refusal  to  grant  a 
new  trial.  Mitchell  v.  Boyce  (Civ- 
App.),  120  S.  W.  1016,  1018. 

An  assignment  of  error  based  on 
"the  action  of  the  court  in  refusing  to» 
give  special  instructions  number  one 
and  two  asked  by  the  defendant's  coun- 
sel (see  instructions  asked  and  re- 
fused), and  in  overruling  defendant's 
motion  for  a  new  trial,  based  on  the 
same  grounds,"  is  too  general  to  re- 
quire consideration,  as  it  seeks  to  have 
the  action  of  the  court  upon  several 
matters  reviewed  by  the  appellate 
court,  and  does  not  specifically  set  out 
in  what  particular  there  was  error. 
Western  Union  Tel.  Co.  v.  Murray 
(Civ.  App.),  26  S.  W.  996,  affirmed  in 
93  Tex.  743,  no  op.,  citing  Jackson  v. 
Cassidy,  68  Tex.  282,  4  S.  W.  541;  Rob- 
inson v.  Moore,  1  Tex.  Civ.  App.  93,  20 
S.  W.  994;  Lambert  v.  Williams,  Z 
Tex.  Civ.  App.  413,  21  S.  W.  108. 

An  assignment  of  error  as  to  the 
charge  upon  the  measure  of  damages, 
and  that  the  jury  were  allowed  to  con- 
sider elements  of  damages  that  were 
not  sustained  by  the  evidence  are  sub- 
mitted together  as  a  proposition,  can 
not  be  considered,  as,  where  an  assign- 
ment of  error  complains  of  two  sep- 
arate and  distinct  rulings  of  the  court 
below,  it  is  not  in  compliance  with 
the  rule.  Freeman  v.  Puckett  (Crw 
App.),  120  S.   W.   514,  515,  516. 

Defect  Not  Obviated  by  Proposi- 
tions and  Statements  in  Brief. — See 
post,  "Effect  of  Brief  as  Aiding  De- 
fective Assignment,"  V,  B,  8. 

b.    Application  of    Rule    in    Particular 

Instances. 
(1)    Errors  in  Rulings  on  Pleadings, 
(a)     In   Overruling   Exceptions. 

Assignments  Held  Sufficient. — Ar* 
assignment  that  "the  court  erred  in> 
overruling  defendant's  general  de- 
murrer to  plaintiff's  petition,"  should 
be  held  good,  and  should  be  considered 
on  appeal.  Clarendon  Land,  etc.,  Co. 
v.  McClelland  Bros.,  86  Tex.  179,  23  S. 
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W.  576,  1100,  reversing  21  S.  W.  170. 
And  see  Brown  v.  Durham,  3  Tex.  Civ. 
App.  244,  245,  22  S.  W.  868. 

That  the  court  erred  in  overruling 
the  exceptions  to  the  petition  is  suf- 
ficiently specific  as  an  assignment  of 
error.  Hillebrant  v.  Brewer,  5  Tex. 
566. 

"The  first  ground  taken  in  the  as- 
signment seeks  a  revision  of  the  judg- 
ment of  the  court  overruling  the 
exceptions  to  the  petition.  What 
those  exceptions  were  will  be  seen  by 
.the  record.  The  assignment  has  the 
same  degree  of  certainty  as  the  excep- 
tions, and  surely  it  can  not  *  be  re- 
quired of  the  party  to  be  more  specific 
in  taking  his  objections  to  the  petition 
in  this  court  than  by  law  he  is  required 
to  be  in  the  court  below.  While  the 
general  demurrer  is  tolerated  in  our 
practice,  an  equally  general  assign- 
ment of  errors  must  be  held  sufficient 
to  require  a  revision  of  the  judgment 
of  the  court  below  upon  the  sufficiency 
of  the  petition."  Hillebrant  v.  Brewer, 
5  Tex.  566. 

Assignments  Held  Insufficient. — An 
assignment  of  error  that  the  court 
erred  in  overruling  several  demurrers 
or  exceptions  relating  to  different  mat- 
ters is  too  general.  I.  &  G.  N.  R.  Co. 
v.  Leak,  64  Tex.  654;  Keowne  v.  Love, 
65  Tex.  152;  Cannon  v.  Cannon,  66 
Tex.  682,  3  S.  W.  36;  Caldwell  County 
v.  Harbert,  68  Tex.  321,  4  S.  W.  607; 
Yoe  v.  Montgomery,  68  Tex.  338,  4  S. 
W.  622;  Cooper  v.  Langway,  76  Tex. 
121,  13  S.  W.  179;  White  v.  Wadling- 
ton,  78  Tex.  159,  14  S.  W.  296;  Robin- 
son v.  Moore,  1  Tex.  Civ.  App.  93,  20 
S.  W.  994;  Miller  v.  Vernay,  2  Tex. 
Civ.  App.  675,  22  S.  W.  64;  Galbraith 
v.  Townsend,  1  Tex.  Civ.  App.  447,  20 
S.  W.  943;  International,  etc.,  R.  Co. 
v.  Downing,  16  Tex.  Civ.  App.  643,  41 
S.  W.  190,  affirmed  in  93  Tex.  643,  no 
op.;  Smith  v.  Russell,  23  Tex.  Civ.  App. 
554,  56  S.  W.  687,  affirmed  in  94  Tex. 
701,  no  op.;  Cassidy  v.  Scottish- Amer- 
ican Mortg.  Co.,  27  Tex.  Civ.  App.  211, 
2  Tex— 15 


64  S.  W.  1023,  affirmed  in  95  Tex.  675, 
no  op.;  Henry  v.  McNew,  29  Tex.  Civ. 
App.  288,  69  S.  W.  213,  affirmed  in  97 
Tex.  636,  no  op.;  Chimene  v.  Baker,  32 
Tex.  Civ.  App.  520,  75  S.  W.  330;  Ft. 
Worth,  etc.,  R..  Co.  r.  Hagler,  38  Tex. 
Civ.  App.  52,  84  S.  W.  692;  Western 
Union  Tel.  Co.  v.  Carter,  42  Tex.  Civ. 
App.  224,  94  S.  W.  205,  affirmed  in  101 
Tex.  666,  no  op.;  Sanger  Bros.  v.  Crad- 
dock  (Sup.),  2  S.  W.  196;  Dilling- 
ham v.  Teeling  (Civ.  App.),  24  S.  W. 
1094;  Cruse  v.  McQueen  (Civ.  App.), 
25  S.  W.  711;  Cook  v.  Arnold  (Civ. 
App.),  36  S.  W.  343-;  Eustis  v.  Hen- 
rietta (Civ.  App.),  37  S.  W.  632; 
Fontaine  v.  Bohn  (Civ.  App.),  40  S.  W 
637;    Homes  v.   Henrietta   (Civ.   App.), 

41  S.  W.  728;  Earle  v.  Henrietta  (Civ. 
App.),  41  S.  W.  727;  Flewellen  v.  Ft. 
Bend   County,   17   Tex.   Civ.   App.    155, 

42  S.  W.  775;  Traylor  v.  State,  19  Tex. 
Civ.  App.  86,  46  S.  W.  81,  affirmed  in 
93  Tex.  722;  no  op.;  Smith  v.  Russell, 
23  Tex.  Civ.  App.  554,  56  S.  W.  687,  af- 
firmed in  94  Tex.  701,  no  op.;  Galves- 
ton, etc.,  R.  Co.  v.  Sherwood  (Civ. 
App.),  67  S.  W.  776,  affirmed  in  95 
Tex.  678,  no  op.;  Watkins,  etc.,  Mortg. 
Co.  v.  Campbell  (Civ.  App.),  81  S.  W. 
560,  reversed,  on  another  point,  in  98 
Tex.  372;  Ryan  v.  Teague  (Civ.  App.), 
110   S.   W.   117. 

An  assignment  of  error  seeking  to 
reverse  the  action  of  the  court  in  over- 
ruling the  general  demurrer  and  six 
special  exceptions,  upon  different 
grounds,  is  too  general.  Cook  v.  Ar- 
nold (Civ.  App.),  36  S.  W.  34:$,  344. 

Assignments  complaining  of  rulings 
on  special  exceptions  to  plaintiff's  pe- 
tition presenting  various  different  and 
wholly  disconnected  questions,  can  not 
be  grouped  and  presented  as  one  as- 
signment. Munroe  v.  Munroe  (Civ. 
App.),  116  S.  W.  878,  879. 

An  assignment  of  error  which  com- 
plains of  the  action  of  the  court  in 
overruling  "defendant's  demurrer," 
where  the  record  shows  several  de- 
murrers were   overruled,  is  too  indefi- 
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nite  to  require  consideration.  Henry 
v.  Drought,  10  Tex.  Civ.  App.  379,  30 
S.   W.   584. 

An  assignment  of  error  in  overrul- 
ing a  general  demurrer  to  defendant's 
answer,  not  followed  up  by  any  prop- 
osition or  statement  thereunder,  will 
not  be  considered.  Adcock  v.  Creigh- 
ton,  27  Tex.  Civ.  App.  243,  65  S.  W.  42. 

An  assignment  that  the  court  erred 
in  overruling  a  general  demurrer  to 
plaintiffs  petition  is  too  general  to  de- 
mand consideration,  in  the  absence  of 
a  proposition  in  the  brief  making  it 
more  specific.  Missouri,  etc.,  R.  Co.  v. 
Calnon,  20  Tex.  Civ.  App.  697,  50  S. 
W.  422,  affirmed  in  93  Tex.  690,  no  op.; 
Western  Union  Tel.  Co.  v.  Bell,  42 
Tex.  Civ.  App.  462,  92  S.  W.  1036. 

An  assignment  of  error  to  the  over- 
ruling of  "defendant's  special  de- 
murrer" is  too  general  for  considera- 
tion, where  the  defendant's  answer 
contains  eight  special  demurrers,  and 
it  does  not  appear  that  any  one  of 
them  was  presented  to  or  acted  on  by 
the  trial  court.  Traylor  v.  State,  19 
Tex.  Civ.  App.  86,  46  S.  W.  81,  af- 
firmed in  93  Tex.  722,  no  op. 

An  assignment  of  error  that  the 
court  erred  "in  overruling  the  special 
exceptions  two,  three,  four,  five,  six, 
seven,  and  eight,  set  forth  in  plaintiffs 
first  supplemental  petition,  filed  herein 
on  the  16th  of  February,  1894,  for  the 
reasons  set  forth  in  said  exceptions," 
is  not  sufficient.  Alford  v.  Dallas  (Civ. 
App.),  35  S.  W.  816,  817;  Jackson  v. 
Cassidy,  68  Tex.  282,  4  S.  W.  541; 
Keowne  v.  Love,  65  Tex.  152,  155; 
Cooper  v.  Langway,  76  Tex.  121,  124, 
13  S.  W.  179;  Paschal  v.  Owen,  77  Tex. 
583,  14  S.  W.  203. 

An  assignment  that  "the  court  erred 
in  overruling  defendant's  general  ex- 
ceptions and  special  exceptions  one, 
two,  three,  four,  and  five  to  plaintiffs 
petition,"  is  too  general  to  be  con- 
sidered where  the  exceptions  relate  to 
different  matters  and  are  not  such  as 
should  be  embraced     in     one     assign- 


ment. Henry  z/.  McNew,  29  Tex,  Civ. 
App.  288,  69  S.  W.  213,  affirmed  in  97 
Tex.  636,  no  op. 

An  assignment  that  "the  court  erred 
in  overruling  each  and  all  of  plaintiffs 
special  exceptions  to  defendant's  spe- 
cial answer  and  cross  bill,  is  too  gen- 
eral where  there  are  ten  special 
exceptions,  presenting  various  ques- 
tions of  law.  Delaney  v.  Campbell 
(Civ.  App.),  97  S.  W.  519,  affirmed  in 
101  Tex.  633,  no  op. 

Assignments  of  error  alleging 
merely  that  the  trial  court  erred  in 
overruling  defendant's  general  and 
special  exceptions  point  out  no  distinct 
error  and  are  too  general  to  require 
consideration.  Paschal  v.  Owen,  77 
Tex.  583,  14  S.  W.  203;  Dunn  &  Co. 
v.  Smith,  96  Tex.  478,  73  S.  W.  945; 
Brown  v.  Durham,  3  Tex.  Civ.  App. 
244,  245,  22  S.  W.  868;  Wetz  v.  Wetz, 
27  Tex.  Civ.  App.  597,  66  S.  W.  869; 
Western  Union  Tel.  Co.  v.  Griffin,  27 
Tex.  Civ.  App.  306,  65  S.  W.  661,  af- 
firmed in  95  Tex.  690,  no  op. 

An  assignment  of  error  to  the  effect 
that  the  court  erred  in  overruling  a 
general  demurrer  "and  special  excep- 
tions numbers  one,  two,  three  and  four 
of  plaintiff  to  defendant's  amended 
original  answer,  for  the  reasons  set 
forth  in  said  several  exceptions,"  can 
not  be  considered;  and  the  fact  that  the 
supposed  errors  are  specified  in  the 
propositions  submitted  by  counsel  does 
not  cure  the  defect.  Jackson  v.  Cas- 
sidy,  68  Tex.  282,   4   S.   W.   541. 

An  assignment  of  error  that  the 
court  erred  in  overruling  defendant's 
fourth  special  exception  to  plaintiffs 
petition  fails  to  point  out  any  specific 
error,  and  under  the  rules  should  not 
be  considered.  Strauss  &  Co.  v.  Gross, 
2  Tex.  Civ.  App.  432,  436,  21  S.  W. 
305. 

An  assignment  of  error  that  the 
court  erred  in  overruling  defendant's 
second  special  exception  to  plaintiffs 
first  amended  original  petition  fails  to 
point  out  any  specific  error,  and  under 
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the  rules  should  not  be  considered. 
Strauss  &  Co.  v.  Gross,  2  Tex.  Civ. 
App.  432,  436,  21  S.  W.  305. 

Where  an  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to 
sustain  appellant's  second  special  ex- 
ception to  the  defendant's  answer,  and 
a  reference  to  that  exception  as  con- 
tained in  the  record  shows  that  it  is 
•directed  only  against  the  fourth  para- 
graph 0f  the  appellee's  answer,  and  ap- 
pears to  be  an  attack  upon  that  portion 
of  the  pleading  because  of  its  legal 
insufficiency,  but  the  answer  of  the  ap- 
pellee is  not  subdivided  into  numerical 
paragraphs,  nor  is  it  so  arranged  in  the 
transcript  as  to  enable  the  appellate 
court  to  determine  with  any  degree  of 
certainty  just  what  portion  of  the  an- 
swer is  objected  to,  held,  the  assign- 
ment is  not  sufficiently  specific  to 
authorize  its  consideration.  Adams  v. 
Gary  Lumber  Co.  (Civ.  App.),  117  S. 
W.  1017,  1018. 

An  assignment  that  "the  court  erred 
in  not  sustaining  defendant's  first,  sec- 
ond, and  third  special  exceptions 
pleaded  in  his  second  amended  answer, 
for  the  reasons  in  said  exceptions 
stated,"  is  not  sufficient  as  an  assign- 
ment under  the  rules,  and  is  not  en- 
titled to  consideration.  Cotton  v.  Coit 
(Civ.  App.),  30  S.  W.  281,  reversed,  on 
another   point,  in  88  Tex.  414. 

An  assignment  of  error  that  the 
•court  erred  in  not  sustaining  the  excep- 
tions contained  in  paragraphs  2,  3,  4, 
5,  and  6  of  the  amended  answer,  di- 
rected at  paragraphs  20,  21,  22,  23,  24, 
30,  31,  and  32  of  plaintiffs  amended  pe- 
tition, is  too  general  to  be  considered. 
American  Well  Works  v.  De  Aguayo 
(Civ.  App.),  53  S.  W.  350,  352,  affirmed 
in  93  Tex.  724,  no  op. 

An  assignment  of  error  that  thi 
court  erred  in  overruling  defendants' 
third  special  exception  to  plaintiffs 
first  amended  original  petition  fails  to 
point  out  any  specific  error,  and  under 
the  rules  should  not  be  considered. 
Strauss  &  Co.  v.  Gross,  2  Tex.  Civ. 
App.  432,  436,  21  S.  W.  305. 


(b)    In  Sustaining  Exceptions. 
Assignments     Held     Sufficient. — An 

assignment  of  error  that  "the  court 
erred  in  sustaining  plaintiff's  special 
exceptions  to  defendant's  first  amended 
answer,"  held  sufficient  to  point  out  er- 
ror complained  of.  Collins  v.  David- 
son, 6  Tex.  Civ.  App.  73,  24  S.  W.  858. 

An  assignment  of  error  that  "the 
court  below  erred  in  sustaining  appel- 
lees' general  and  special  demurrers  to 
appellant's  third  amended  original  pe- 
tition, and  in  dismissing  appellant's 
cause,  and  in  adjudging  that  appellees 
go  hence  without  day,  and  have  judg- 
ment against  appellant  for  all  costs  of 
suit,  is  not  too  general  for  considera- 
tion. Though  the  court's  action  on 
special  exceptions  has  not  been  as- 
sailed, the  appellate  court  will  con- 
sider the  action  of  the  court  below  on 
the  general  demurrer.  Stark  v.  Guffey 
Petroleum  Co.  (Civ.  App.),  80  S.  W. 
1080,  affirmed  in  98  Tex.  542. 

An  assignment  of  error  that  "The 
court  erred  in  sustaining  defendant's 
general  demurrer  to  plaintiffs  original 
petition  and  accordingly  dismissing  the 
suit  and  rendering  judgment  in  favor 
of  defendant  for  costs,"  followed  by  a 
proposition  stating  merely  that  the  pe- 
tition set  forth  a  good  and  valid  cause 
of  action,  is  not  subject,  it  seems,  to 
the  objection  that  it  Is  too  general. 
First  State  Bank  v.  McGaughey,  38 
Tex.  Civ.  App.  495,  86  S.  W.  55. 

Assignments  Held  Insufficient — An 
assignment  of  error  that  "the  court 
erred  in  sustaining  exceptions  to  the 
two  special  answers  of  defendant,"  is 
too  general  where  there  are  two  spe- 
cial exceptions  as  well  as  two  special 
answers.  Evans  v.  Texas  Printing, 
etc.,  Co.,  4  Tex.  Civ.  App.  326,  23  S. 
W.  476. 

An  assignment  of  error  complaining 
of  the  action  of  the  court,  "sustaining 
the  general  demurrer  and  special  ex- 
ceptions of  defendant  (except  excep- 
tion No.  2)"  is  too  general  where 
besides  the  general  demurrer  there 
were  eight  special  exceptions  and  the 
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court  sustained  them  all  except  spe- 
cial exception  number  2.  San  Antonio 
v.  Talerico  (Civ.  App.),  78  S.  W.  28,29, 
affirmed  in  part  and  reversed  in  part 
in  98  Tex.  151. 

Assignment  of  error  that  the  court 
erred  in  sustaining  the  special  ex- 
ceptions of  the  plaintiff  to  the  plea 
of  non  est  factum  by  the  defendants, 
as  to  the  execution  and  acknowledg- 
ment of  the  bond  sued  on  herein  by 
said  defendants,  as  their  said  plea 
more  fully  appears  in  defendant's  trial 
amendment,  filed  October  27,  1902, 
which  said  plea  is  hereby  referred  to 
and  made  a  part  hereof,  will  not  be 
considered,  as  it  points  out  no  specific 
error,  and  it  is  not  followed  by  a  suit- 
able statement.  McLeod  v.  State,  33 
Tex.  Civ.  App.  170,   171,  76  S.   W.  216. 

An  assignment  of  error  that  "the 
court  below  erred  in  sustaining  the  de- 
murrer of  appellee  to  plaintiffs  pe- 
tition," can  not  be  considered  where 
defendant's  demurrer  consisted  of  a 
general  exception  and  five  special  ex- 
ceptions. Tronnier  v.  Munger,  etc., 
Mfg.  Co.   (Civ.  App.),  31  S.  W.  245. 

An  assignment  of  error  that  "the 
court  errs  in  sustaining  the  exception 
of  the  plaintiff  to  the  defendant's  an- 
swer," when  there  were  three  of  these 
exceptions  asserting  different  and  dis- 
tinct grounds  and  invojving  different 
and  distinct  propositions,  is  insuf- 
ficient. Connellee  v.  Eastland  County 
(Civ.  App.),  31  S.  W.  552,  553. 

Assignments  based  upon  the  action 
of  the  court  in  sustaining  objections  to 
certain  answers  contained  in  the 
deposition  of  a  witness,  where  the  in- 
terrogations are  set  out  in  the  assign- 
ments, but  the  answers  objected  to  are 
not  shown  either  in  the  assignment  or 
the  subjoined  statement,  and  where 
there  is  no  reference  to  bills  of  excep- 
tion taken  to  the  ruling  of  the  trial 
court  in  sustaining  the  objection,  can 
not  be  considered.  Herring  v.  Mason, 
17  Tex.  Civ.  App.  559,  43  S.  W.  797, 
affirmed  in  93  Tex.  686,     no     op.,     and 


authorities  there  cited.  Starkey  r- 
Western  Union  Tel.  Co.  (Civ.  App.V 
115  S.  W.  853,  855. 

An  assignment  of  error  that  "the 
court  erred  in  sustaining  plaintiffs  ex- 
ceptions numbers  2,  3,  6,  7,  8,  and  9  as 
contained  in  plaintiffs  second  sup- 
plemental petition  to  defendant's  sec- 
ond amended  original  answer,"  held 
under  repeated  decisions  not  to  be  en- 
titled to  consideration.  Greshan  v. 
Harcourt  (Civ.  App.),  50  S.  W.  1058, 
following  and  quoting  from  Alford  v. 
Dallas  (Civ.  App.),  35  S.  W.  816,  817. 

In  Gillespie  v.  Brown  (Civ.  App), 
30  S.  W.  448,  the  assignment  of  error 
alleged  that  "the  court  erred  in  sus- 
taining plaintiffs  second  and  third  ex- 
ceptions to  defendant's  answer,  for  the 
reason  that  it  was  a  contradiction  of  a 
written  contract,  or  an  effort  to  vary 
same  as  contended  by  plaintiff,  but, 
so  far  as  Gillespie  was  concerned,  was 
a  subsequent  and  new  contract,  of 
which  plaintiff  had  notice  when  he 
bought  the  notes."  Such  assignment 
was  held  to  be  too  general  under  the 
rules,  though  the  court  consid  red  the 
same. 

In  Marshall  v.  Atascosa  County 
(Civ.  App.),  47  S.  W.  680,  the  only  as- 
signment of  error  was  to  the  effect  that 
"the  'court  erred  in  sustaining  defend- 
ant's general  demurrer  and  four 
special  exceptions,  and  dismissing 
plaintiff's  cause  of  action."  It  was 
held  that  under  rule  26  prescribed  for 
the  government  of  the  court  of  civil 
appeals,  it  could  not  be  considered  in 
reference  to  the  special  exceptions. 
The  assignment  would  probably  be 
sufficient  in  respect  to  the  general  de- 
murrer but  it  would  be  of  no  use  for 
the  appellate  court  to  pass  on  that 
question,  for,  if  the  petition  be  held 
good  as  against  a  general  demurrer, 
still   the  court  may   not  have    erred  in 


sustaining    the    special    demurrers, 


and 


there  would  be,  under  said  rule,  no 
valid  assignment  of  error  in  respect  to 
them. 
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An  assignment  that  "the  court  erred 
an  sustaining  the  general  and  special 
exceptions  of  plaintiff  to  defendant's 
answer  and  in  rendering  judgment  for 
plaintiff/'  is  insufficient  under  Rule 
26,  and  will  not  be  considered  in  ref- 
erence to  special  exceptions.  Hansen 
r.  Yturria  (Civ.  App.),  48  S.  W.  795, 
following  Marshall  v.  Atascosa  County 
(Civ.  App.),  47  S.  W.  680.  To  same 
effect,  and  following  same  case,  see 
Hansen  v.  Yturria  (Civ.  App.),  48  S. 
W.   795. 

A  complaint,  in  one  assignment,  of 
refusing  to  submit  and  of  sustaining 
exceptions  to  issues  presented  by  com- 
plainant as  to  res  judicata,  election  of 
remedies,  waiver  of  lien,  and  estoppel, 
do  not  present  the  questions  in  such 
manner  as  to  require  consideration. 
Baum  v.  Corsicana  Nat.  Bank,  32  Tex. 
Civ.  App.  531,  75  S.  W.  863,  affirmed  in 
97  Tex.  627,  no  op. 

An  assignment  of  error  complaining 
that  there  was  error  in  sustaining  the 
special  exceptions  to  the  defendant's 
answer,  of  which  there  were  several, 
and  some  of  which  at  least,  if  not  all, 
were  well  taken,  is  insufficient.  Texas, 
etc.,  R.  Co.  v.  Donovan  (Civ.  App.), 
23  S.  W.  735,  affirmed  in  86  Tex.  378. 

(c)  In  Overruling  Plea  to  Jurisdiction. 
An    assignment   of  error     that     "the 

court  erred  in  overruling  the  defend- 
ant's plea  to  the  jurisdiction"  is  not  too 
general  where  the  suit  is  for  an  injunc- 
tion and  the  plaintiff  questioned  the 
jurisdiction  of  the  court  on  the  ground 
that  the  sum  involved  does  not 
amount  to  such  sum  as  to  give  the 
court  jurisdiction.  Davis  v.  Burnett 
(Sup.),  7  S.  W.  678. 

(d)  In  Rulings  on  Motions  to  Strike 
Oat  Pleadings. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendant's 
motion  to  strike  out  parts  of  the  an- 
swer of  J.  S.  J.  to  direct  interroga- 
tories numbers  5  and  10,  and  part  of 
answers  to  "cross-interrogatories  num- 
bers 2  and  9,"  is  too  general,  and  will 


not  be  considered.  Bell  v.  Bates,  36 
Tex.   Civ.  App.   233,  81   S.   W.   551. 

(2)    Errors  in  Rulings  on  Evidence, 
(a)    In  Admission  of  Evidence. 
Assignments    Held    Sufficient — 

Where  the  objections  to  evidence  re- 
ceived are  stated  in  the  bill  of  excep- 
tions, it  is  not  necessary  to  repeat 
them  in  the  assignment  of  errors;  but 
it  is  sufficient  to  assign  error  generally 
in  the  admission  of  such  evidence. 
Norwood   v.    Cobb,    20    Tex.    588. 

Assignments  of  error,  based  on  the 
overruling  of  objections  to  evidence 
and  of  a  motion  for  new  trial  and  the 
refusal  of  requested  instructions,  pre- 
senting the  claim  that  a  deed  to  the 
daughter  of  grantor  conveying  certain 
land,  etc.,  as  constituting  "fully  her 
pro  rata  share  of  my  estate,  real  and 
personal,"  embraced,  in  law,  only  her 
share  of  the  interest  of  the  grantor  in 
the  community  property  of  himself  and 
his  deceased  wife,  and  could  not  be 
shown  by  parol  evidence  to  have  been 
intended  as  a  satisfaction  of  her  entire 
interest  in  the  community  property, 
should  be  considered,  though  no  at- 
tack was  made  on  a  special  finding  of 
the  jury,  upon  such  evidence,  that  by 
"my  estate"  the  grantor  meant  "the 
entire  community  estate."  White  v. 
Simonton,  34  Tex.  Civ.  App.  464,  79  S. 
W.  621,  affirmed  in  98  Tex.  637,  no  op. 

Assignments  Held  Insufficient. — An 
assignment  of  error  to  the  admission 
of  a  large  amount  of  evidence  some  of 
which  is  competent,  is  not  tenable. 
Ft.  Worth  Compress  Co.  v.  Chicago, 
etc.,  R.  Co.,  18  Tex.  Civ.  App.  622,  45 
S.  W.  967,  affirmed  in  93  Tex.  660, 
no 'op. 

An  assignment  of  error  can  not  be 
considered  where  it  merely  states  the 
fact  that  certain  testimony  was  ad- 
mitted, without  pointing  out  the  error 
desired  to  be  presented.  Shilling  v. 
Shilling  (Civ.  App.),  35  S.  W.  420. 

Where  an  assignment  of  error  to  the 
admission  of  evidence  does  not  point 
out  the   error,   and  the  bill   of   excep- 
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tipns  on  which  it  is  based  does  not 
point  out  the  question  asked  or  answer 
given  to  which  objection  is  made,  the 
assignment  will  not  be  considered. 
Brady  v.  Georgia  Home  Ins.  Co.,  24 
Tex.  Civ.  App.  464,  59  S.  W.  914,  af- 
firmed in  94  Tex.  703,  no  op. 

Where  neither  the  assignment  nor 
anything  in  the  brief  points  out  the 
particular  objection  that  was  made  to 
the  testimony,  the  appellate  court  is 
not  required  to  pass  upon  such  assign- 
ment. Parrish  v.  Mills  (Civ.  App.)t 
102  S.  W.  184;  Stone  v.  Stitt  (Civ. 
App.),   121   S.  W.   187. 

An  assignment  of  error  that  the 
court  erred  in  permitting  plaintiff  to 
introduce  testimony  to  vary  the  writ- 
ten contract,  the  said  testimony  not 
being  of  an  explanatory  nature,  is  not 
as  explicit  as  it  should  be;  it  fails  to 
designate  the  particular  act  of  the 
court  complained  of.  Strauss  &  Co,  v. 
Gross,  2  Tex.  Civ.  App.  432,  436,  21  S. 
W.  305. 

In  Tynberg  v.  Cohen  (Civ.  App.), 
24  S.  W.  314,  an  assignment  of  error 
was  held  too  general  where  the  first 
subdivision  for  the  evidence  admitted 
referred  to  a  bill  of  exceptions,  which 
mentioned  a  number  of  rulings,  and 
did  not  itself  point  out  the  particular 
part  of  the  testimony  objected  to,  but 
necessitated  an  examination  of  the 
statement  of  facts.  In  view  of  an- 
other trial,  however,  the  court  of  civil 
appeals  passed  upon  the  question 
raised. 

An  assignment  of  error  which 
merely  states  that  the  court  erred  in 
permitting  counsel  to  ask  certain  ques- 
tions, and  not  that  any  objection  was 
urged  to  the  answers,  is  insufficient. 
Altgelt  v.  Elmendorf  (Civ.  App.),  86 
S.   W.  41. 

An  assignment  of  error  in  admitting 
testimony  over  various  objections 
thereto  set  up  in  bills  of  exceptions, 
is  too  general  to  be  considered.  Taf- 
finder  v.  Merrell,  18  Tex.  Civ.  App.  661, 
45  S.  W.  477. 


An  assignment  of  error  which  does- 
not  point  out  the  testimony  to  which 
objection  was  urged,  but  which  refers- 
to  a  bill  of  exceptions  covering  severaL 
•pages  of  transcript,  in  which  the  testi- 
mony of  different  witnesses  on  dif- 
ferent points  is  objected  to,  can  not 
be  considered.  Rosenfield  v.  Rosen- 
thal (Civ.  App.),  39  S.  W.  193. 

An  assignment  of  error  upon  the  ad- 
mission and  exclusion  of  testimony  re~ 
served  in  numbered  bills  of  exceptions 
referred  to  and  made  a  part  of  the  as- 
signment, is  too  general  for  considera- 
tion, when  the  bills  refer  to  different 
and  distinct  phases  of  the  testimony. 
Frost  v.  Mason,  17  Tex.  Civ.  App.  465,. 
44  S.  W.  53,  affirmed  in  93  Tex.  660. 
no  op. 

An  assignment  of  error,  viz,  that 
"the  court  erred  in  its  several  rulings 
adverse  to  defendants  in  the  admission 
and  exclusion  of  evidence,  as  shown 
by  their  bills  of  exceptions  relating 
thereto  reserved  on  the  trial,  whereby 
the  jury  were  misled  and  the  defend- 
ants prejudiced,"  is  too  general  for 
consideration.  Miller  v.  Vernoy,  2 
Tex.    Civ.    App.    675,   22   S.   W.    64. 

An  assignment  that  "the  court  erred 
in  overruling  defendant's  objection  to 
the  admission  of  testimony,  as  noted* 
in  defendant's  bills  of  exception  num- 
bers 1,  2,  3,  4,  5,  and  "6,"  can  not,  under 
the  statute,  rules,  and  repeated  de- 
cisions, be  considered,  as  it  points  out 
no  specific  matter  relied  on  as  error. 
Ft.  Worth,  etc.,  R.  Co.  v.  Downie,  82* 
Tex.    383,    17   S.    W.   620. 

Where  an  assignment  complains 
that  the  court  erred  in  allowing  a  cer- 
tain conveyance  to  be  read  to  the  jury 
over  the  several  objections  made 
thereto  by  the  defendants,  as  shown 
by  their  bill  of  exceptions  number  1," 
and  no  propositions  or  statements  are 
submitted  under  the  assignment,  and 
the  briefs  do  not  state  what  the  objec- 
tions were,  such  assignment  is  bad. 
Burnett  v.  Friedenhaus,  2  Tex.  Civ~ 
App.  596,  21  S.  W.  544. 
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An  assignment  of  error  that  "the 
court  erred  in  its  rulings  upon  the  ad- 
missibility of  evidence,  notwithstand- 
ing the  exception  thereto  taken  by  this 
defendant  as  shown  by  the  statement 
of  facts,"  is  too  general,  and  will  not 
be  noticed.  Mitchell  v.  Mitchell,  84 
Tex.  303,  306,  19  S.  W.  477. 

An  assignment  of  error  that  the 
court  erred  in  admitting  in  evidence 
the  three  deeds,  one  from  P.  to  R., 
dated  March  1,  1877,  and  one  from  B. 
to  T.,  dated  October  27,  1886,  and  one 
from  W.  T.  and  K.  T.  to  M.  dated  Sep- 
tember 21,  1889,  is  too  general.  Sloan 
v.  Thompson,  4  Tex.  Civ.  App.  419,  426, 
23  S.  W.  613. 

An  assignment  of  error  to  the  ad- 
mission of  certain  evidence  which  fails 
to  point  to  any  part  of  the  record 
where  an  offer  to  introduce  such  evi- 
dence was  made,  or  where  bills  of  ex- 
ception were  reserved  to  same,  is 
insufficient.  El  Paso  Elec.  R.  Co.  v. 
Telles   (Civ.  App.),  99  S.  W.  444. 

An  assignment  of  error  to  a  refusal 
to  suppress  a  deposition  because 
memoranda  referred  to  by  witness  was 
not  attached  to  and  returned  with  the 
answers,  as  required  by  Rev.  Stat. 
1895,  art.  2284,  is  not  entitled  to  con- 
sideration; the  statement  subjoined  to 
the  proposition  under  the  assignment 
not  showing  that  they  were  not  so  at- 
tached and  returned.  Young  v.  Pecos 
County,  46  Tex.  Civ.  App.  319,  101  S. 
W.  1055,  affirmed  in  102  Tex.  597, 
no  op. 

An  assignment  of  error  that  a'  dep- 
osition admitted  as  evidence  "was  not 
properly  taken  and  returned  into 
court,"  is  too  vague  and  indefinite  for 
any  purpose  whatever.  Ellis  v.  Mc- 
Kinley,  33  Tex.  675. 

In  Berg  v.  San  Antonio  St.  R.  Co. 
(Civ.  App.),  49  S.  W.  921,  affirmed  in 
93  Tex.  700,  no  op.,  plaintiff  in  error's 
first  assignment  of  error  complained 
of  the  courts  permitting  the  defendant 
to  read  in  evidence,  over  plaintiff's  ob- 
jection,  thirteen   direct   interrogatories, 


and  the  answers  thereto  of  one  B. 
Such  assignment  was  held  too  general 
to  be  considered.  As  interrogatories 
and  answers  were  different,  their  in- 
troduction in  evidence  should  have 
been  complained  of  in  separate  and  dis- 
tinct assignments. 
(b)    In  Exclusion  of  Evidence. 

Assignments  Held  Sufficient. — In 
Stier  v.  Latreyte  (Civ.  App.),  50  S.  W. 
589,  an  assignment  of  error  that  the 
court  erred  in  excluding  certain  title 
deeds  offered  by  defendant  was  held 
not  to  be  too  general  where  the  reason 
for  excluding  the  chain  of  title  offered 
by  defendant  was  that  the  first  deed 
(the  one  from  the  admitted  common 
source),  failed  to  describe  the  land  in 
question,  or  any  particular  land;  this 
being  the  vital  point  throughout  the 
bill  of  exception. 

Assignments  Held  Insufficient. — An 
assignment  of  error  to  the  exclusion 
of  testimony  should  point  out  with 
clearness  and  certainty  the  particular 
testimony  which  was  excluded.  Phoenix 
Ins.  Co.  v.  Padgitt  (Civ.  App.),  42  S. 
W.  800,  affirmed  in  93  Tex.  737,  no  op. 
In  this  case  which  was  an  action  by 
appellees  upon  a  policy  of  insurance, 
the  second  assignment  of  error  was 
as  follows:  "The  court  erred  in  ex- 
cluding evidence  to  show  that  Nichols, 
the  insured  and  one  of  the  plaintiffs,  had, 
by  his  own  strange  conduct  preceding 
the  fire,  impressed  the  community  in 
which  he  lived  with  the  general  belief 
that  he  would  set  fire  to  the  town."  It 
was  held  that  this  assignment  was  not 
sufficiently  specific. 

The  exclusion  of  testimony  when  as- 
signed as  error  must  be  indicated  by 
its  object  and  purpose  in  the  assign- 
ment. Error  assigned  in  excluding 
testimony  to  existence  and  loss  of  a 
land  certificate  will  not  warrant  the 
discussion  of  the  exclusion  of  such 
testimony  to  its  transfer.  East  v.  Du» 
gan,  79  Tex.  329,  15  S.  W.  273. 

An  assignment  of  error  attempting 
to   review   the  action   of  the  court   in 
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excluding  testimony  can  not  be  con- 
sidered,  where  it  does  not  give  tfce 
grounds  of  objection  to  it,  or  the 
ground  of  the  court's  ruling.  Sullivan 
v.  Hartford  Fire  Ins.  Co.  (Civ  App.), 
34  S.  W.  999,  1000;  Jobe  v.  OHre,  80 
Tex.  185,  188,  15  S.  W.  1042;  Franklin 
v.  Tiernan,  62  Tex.  92,  96;  G.  H.  &  S. 
A.  R.  Co.  v.  Gage,  63  Tex.  568,  575. 

An  assignment  of  error  to  the  ex- 
clusion of  evidence  by  the  trial  court 
will  be  ignored  where,  in  the  various 
propositions  it  contains,  the  ground  of 
the  ruling  complained  of  is  not  dis- 
closed. Grinnan  v.  Rousseaux,  20  Tex. 
Civ.  App.  19,  48  S.  W.  58,  781,  affirmed 
in  93  Tex.  661,  no  op. 

An  assignment  of  error  was  to  the 
effect  that,  "The  court  erred  in  refus- 
ing to  permit  defendant  to  prove,  as 
it  offered  to  do,  each  and  every  allega- 
tion made  in  the  fourteenth  paragraph 
of  its  answer,  as  shown  by  bill  of  ex- 
ceptions No.  5."  The  bill  showed 
merely  that  defendant  offered  to  prove 
each  and  every  allegation  in  the  four- 
teenth paragraph  of  its  answer,  with- 
•  out  setting  out  the  allegation  or  the 
specific  testimony  objected  to.  Held, 
that  the  assignment  was  not  in  com- 
pliance with  Rule  59  for  the  district 
court,  and  was  insufficient.  Hereford 
Cattle  Co.  v.  Powell,  13  Tex.  Civ.  App. 
496,  36  S.  W.  1033,  affirmed  in  93  Tex. 
731,  no  op. 

An  assignment  that  the  court  erred 
in  net  admitting  certain  testimony,  fol- 
lowed by  a  proposition  that  the  testi- 
mony was  proper,  but  not  disclosing 
what  particular  principle  is  relied  on 
to  show  error,  can  not  be  considered. 
Yarbrough  v.  De  Martin,  28  Tex.  Civ. 
App.  276,  67  S.  W.  177,  affirmed  in  95 
Tex.  690,  no  op.  And  see  Altgelt  v. 
Elmendorf    (Civ.    App.),   86   S.    W.   41. 

(c)     Error   in    Permitting   Answer   to 
Hypothetical  Question. 

Where  a  hypothetical  case  was  stated 
to  a  witness  before  his  examination 
was  begun,  as  a  basis  upon  which  his 
opinion   was   sought,    and    the     subse- 


quent examination  of  him  was  based 
upon  the  facts  thus  stated,  without 
repeating  them  with  each  question, 
they  constituted  a  part  of  such  ques- 
tions, when  referred  to  by  the  ques- 
tioner as  a  basis  for  the  answer  sought; 
and  hence  an  assignment  of  error  to  a 
question  asked  such  witness,  which 
contained,  in  addition  to  the  question 
objected  to  as  propounded  by  the 
questioner,  an  insertion  at  the  place 
necessarily  understood  of  the  facts 
upon  which  the  question  was  based, 
was  the  proper  and  only  method  for 
presenting  the  error  on  appeal.  Gal- 
veston, etc.,  R.  Co.  v.  Powers,  101 
Tex.   161,  105   S.  W.   491. 

(3)    Errors  in  Respect  to  Instructions. 

(a)  Necessity  for  Assignments  of  Er- 
ror Predicated  on  Court's  Giving 
or  Refusing  Charges. 

Questions  of  law  involved  in  charges 
given  or  refused  can  only  be  raised  by 
assignments  of  error  predicated  upon 
the  action  of  the  court  in  giving  or  re- 
fusing such  charges.  Such  questions 
can  not  be  raised  by  assignments  at- 
tacking the  verdict.  Gulf,  etc.,  R.  Co. 
v.  Cole,  8  Tex.  Civ.  App.  635,  28  S.  W. 
931,  affirmed  in  93  Tex.  684,  no  op. 

If  a  charge  was  erroneous  and  prob- 
ably led  to  the  verdict,  the  proper 
practice  is  to  assign  error  upon  the 
charge.  There  is  no  necessity  of  also 
attacking  the  verdict.  Davis  v.  Texas, 
etc.,  R.  Co.,  91  Tex.  505,  44  S.  W. 
822. 

The  court  of  civil  appeals  can  not 
refuse  to  consider  an  assignment  of 
error  in  a  charge  which  prevented 
plaintiff  from  recovering  nominal  dam-' 
ages  and  costs,  because  the  statement 
of  facts  contained  no  proof  of  actual 
damages  and  there  was  no  assignment 
attacking  the  verdict.  Davis  v.  Texas, 
etc.,  R.  Co.,  91  Tex.  505,  44  S.  W.  S22. 

(b)  Errors  in  Charges  Given. 

aa.   Identification  of  Portion  of  Charge 

Complained  of. 
(aa)    Necessity. 

An  assignment  of  error  complaining 
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of  the  charge  of  the  court  to  the  jury 
should  point  out  the  particular  portion 
-of  the  charge  complained  of,  and  sup- 
posed to  be  erroneous.  Rule  25  of 
rules  for  the  courts  of  Texas.  Coons 
-z>.  Renick,  11  Tex.  134;  Wisson  v. 
Baird,  1  App.   Civ.  Cases,  §  709. 

The  assignment  should  specify  the 
particular  charge  objected  to.  Mc- 
Reynolds  r.  Bowlby,  1  Posey  452. 

An  assignment  of  error  as  to  a 
.charge  without  designating  the  para- 
graphs of  the  charge  of  which  com- 
plaint is  made,  and  where  the  state- 
ment refers  to  the  whole  charge, 
without  pointing  out  the  portions  to 
which  exceptions  are  taken,  can  not  be 
-considered.  Rosenfield  v.  Rosenthal 
(Civ.  App.),  39  S.  W.  193. 

A  charge  complained  of  should  be 
:given  either  in  the  assignment  of  er- 
ror or  the  statement  in  the  brief.  Gray 
i\  Moore,  37  Tex.  Civ.  App.  407,  84  S. 
W.  293.     See  the  title  BRIEFS. 

In  Atchison,  etc.,  R.  Co.  v.  Mills,  49 
Tex.  Civ.  App.  349,  108  S.  W.  480,  it 
was  held  that  the  assignment  of  error 
would  not  be  considered,  because  the 
charge  of  which  complaint  was  made 
was  not  pointed  out  in  the  assignment, 
proposition,  or  the  so-called  state- 
ment. 

An  assignment  of  error  complaining 
of  the  charge  of  the  court  in  telling 
the  jury  to  find  against  B.  for  the  value 
of  any  timber  the  lumber  company  did 
not  cut,  without  undertaking  to  point 
out,  either  in  the  assignment,  the 
proposition,  or  the  statement  follow- 
ing, the  portion  of  the  court's  charge 
to  which  he  has  reference,  is  too  gen- 
eral. Briggs  v.  New  South  Lumber 
Co.    (Civ.  App.),  117  S.  W.  885,  886. 

<bb)    Sufficiency  of  Identification. 

An  assignment  of  error  embracing 
in  general  terms  all  the  charges  and 
instructions  given  by  the  court  is  too 
general,  and  will  not  be  considered. 
Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex. 
641. 

Where    errors  in  the   charges   given 


or  refused  are  relied  upon  and  the 
charges  attacked  contain  more  than 
one  proposition,  the  assignment  must 
designate  which  part  of  the  charge  is 
complained  of.  Dallas,  etc.,  R.  Co.  v. 
Able.  72  Tex.  150,  9  S.  W.  871. 

*It  has  been  repeatedly  decided  that, 
as  a  general  rule,  the  practice  of  group- 
ing together  in  one  assignment  tha 
giving  or  refusal  by  the  court  of 
several  charges,  without  pointing  out 
the  distinct  proposition  of  law  arising 
thereupon,  is  to  be  condemned,  and 
will  not  demand  from  the  court  as  a 
matter  of  right  that  the  assignment  be 
considered.  Byrne  v.  Morris,  53  Tex. 
213,  220;  Pearson  v.  Flanagan,  52  Tex. 
266;  Clements  v.  Hearne,  45  Tex.  415." 
Cameron  v.   Fay,  55  Tex.  58. 

"Where  the  assignment  of  errors  in- 
dicates no  particular  charge  or  ruling 
of  the  court  upon  instructions  which  is 
complained  of,  but  refers  in  general 
terms  to  'the  several  charges  refused/ 
and  'each  several  charge  and  instruc- 
tion given/  and,  on  reference  to  them, 
they  are  found  to  be  numerous  (as 
they  are  in  this  case),  this  court  will 
not  deem  it  necessary  to  revise  them, 
unless  the  right  and  justice  of  the  case 
may  seem  to  demand  it"  Fisk  v.  Wil- 
son, 15  Tex.  430;  McReynolds  v. 
Bowlby,  1  Posey  452,  456;  Hollman  v. 
H.  &  T.  C.  R.  Co.,  2  Posey  557. 

An  assignment  complaining  of  a 
paragraph  of  the  general  charge  of  the 
court  will  not  be  considered  where  this 
portion  of  the  charge  contains  more 
than  one  proposition  of  law,  and  pre- 
sents more  than  one  issue,  and  the 
assignment  fails  to  indicate  which  part 
of  the  paragraph  is  objected  to.  Adams 
v.  Gary  Lumber  Co.  (Civ.  App.),  117 
S.  W.  1017,  1018. 

An  assignment  of  error  relating  to 
one  of  two  special  charges  granted, 
but  not  specifying  which  one,  is  in  vio- 
lation of  the  rules.  Martin-Brown  Co. 
v.  Wainscott,  66  Tex.  131,  1  S.  W.  264. 

Sayles*  Ann.  Civ.  St.  1897,  art.  1320, 
provides    that   when    instructions     are 
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asked,  and  some  of  them  refused,  the 
judge  shall  note  those  given  and  re- 
fused, and  shall  subscribe  his  name 
thereto.  Two  instructions  were  asked 
by  appellee,  and  ten  by  appellant,  but 
the  name  of  the  judge  was  not  sub- 
scribed to  either  of  them;  the  words 
"charges  refused"  being  written  on  the 
margin  of  the  transcript  opposite  the 
first  charge  asked  by  appellee,  and  the 
words  "charges  given"  written  on  the 
margin  opposite  one  of  the  instructions 
requested  by  appellant.  None  of  the 
charges  were  numbered,  and,  although 
those  of  'whose  rejection  appellant 
complained  were  numbered  in  the  as- 
signments, no  reference  was  made  to 
indicate  which  one  of  the  unnumbered 
charges  were  referred  to.  Held,  that 
the  assignments  could  not  be  con- 
sidered. International,  etc.,  R.  Co.  v. 
Hall,  46  Tex.  Civ.  App.  493,  102  S.  W. 
740. 

bb.    Specification  of  Errors, 
(aa)    Necessity. 

In  General. — An  assignment  of  er- 
ror to  a  charge  should  point  out  the 
special  ground  of  objection  to  it.  Holl- 
man  v.  H.  &  T.  C.  R.  Co.,  2  Posey  557; 
Gilleland  v.  Drake,  2  Posey  507;  Kil- 
gore  v.  Jordan,  17  Tex.  341;  Allen  v. 
Stephanes,  18  Tex.  658;  Trammell  v. 
McDade,  29  Tex.  360;  Hughes  «/.  Gal- 
veston, etc.,  R.  Co.,  67  Tex.  595,  4  S. 
W.  219;  Robertson  v.  Coates,  1  Tex. 
Civ.  App.  664,  20  S.  W.  875,  affirmed  in 
93  Tex,  694,  no  op.;  Gulf,  etc.,  R.  Co. 
v.  Warner  (Civ.  App.),  36  S.  W.  118; 
Texas,  etc.,  R.  Co.  i/.  Texas,  etc.,  Lum- 
ber Co.  (Civ.  App.),  110  S.  W.  140. 

If  the  court  erroneously  charged  the 
jury  upon  any  given  point,  the  assign- 
ment should  point  out  that  error. 
Schneider  v.  McCoulsky,  6  Tex.  Civ. 
App.  501,   502,  26   S.  W.  170. 

A  party  complaining  of  an  erro- 
neous charge  by  the  court  below 
should  specify  in  what  particular  the 
charge  was  erroneous;  otherwise  the 
supreme  court  will  not  feel  called  upon 
to  find  the  error.  Cook  v.  Hughes,  37 
Tex.  343. 


An  assignment  of  error  upon  a 
charge  given  should  in  some  manner 
indicate  the  reason  why  the  complain- 
ing party  urges  that  error  was  com- 
mitted in  giving  the  charge.  Lambert 
v.  Williams,  2  Tex.  Civ.  App.  413,  21 
S.  W.   108. 

An  assignment  of  error  to  a  charge 
of  the  court  which  contains  several 
distinct  propositions  of  law  is  bad, 
where  it  does  not  point  out  the  error 
complained  of.  Texas,  etc.,  R.  Co.  v. 
Echols,  17  Tex.  Civ.  App.  677,  41  S.  W. 
488,  affirmed  in  93  Tex.  651,  no  op. 

An  assignment  of  error  which  com- 
plains of  a  paragraph  of  the  charge  of 
court,  without  specifying  or  indicating 
any  error  therein,  will  not  be  con- 
sidered. Mexican  Nat.  R.  Co.  v.  Finch,. 
8  Tex.  Civ.  App.  409,  410,  27  S.  W. 
1028. 

An  assignment  is  too  general  where 
it  complains  of  the  charge  as  an  en- 
tirety. International,  etc.,  R.  Co.  t/. 
Biles  (Civ.  App.),  120  S.  W.  952,  953. 

The  supreme  court  will  not  de- 
termine whether  an  entire  charge  given 
in  a  civil  action  was  correct,  where,  in 
the  only  assignment  of  error  com- 
plaining of  it,  the  entire  charge  was 
alleged  to  be  erroneous,  and  no  specific 
error  was  pointed  out,  and  there  was 
no  proposition  stating  the  particular 
instruction  complained  of.  Ross  v. 
Moskowitz,  100  Tex.  434,  100  S.  W.  768, 
affirming  95  S.  W.  86. 

An  assignment  of  error  which  has 
reference  to  a  supposed  error  of  law  in 
charge  of  the  court,  if  it  is  too  vague 
and  general  in  failing  to  point  out  the 
special  ground  of  objection  to  it,  will 
not  require  a  critical  revision  of  the 
charge,  unless  the  error  is  of  a  con- 
trolling character,  plainly  obvious  on 
an  inspection  of  the  charge.  Norvell 
v.  Phillips,  46  Tex.  161,  176.  See,  also, 
Trammell  v.  McDade,  29  Tex.  360,  362; 
Pearson  v.  Flanagan,  52  Tex.  266; 
Green  v.  Dallahan  &  Co.,  54  Tex.  281; 
Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex. 
641,  647;  Hollman  v.  H.  &  T.  C.  R. 
Co.,  2  Posey  557,  559. 
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Where  an  assignment  oh  error  makes 
a  specific  objection  to  the  charge  as 
a  whole  which  is  not  tenable,  the  ap- 
pellate court  will  not,  uncler  such  as- 
signment, select  portions  of  the  charge 
not  technically  correct  as  grounds  for 
reversal.  Miller  v.  Vernoy,  2  Tex.  Civ. 
App.  675,  22  S.  W.  64. 

A  single  assignment  of  error  com- 
plaining of  several  paragraphs  of  a 
charge,  submitting  as  many  distinct 
phases  of  each  issue,  can  not  be  sus- 
tained where  any  paragraph  is  cor- 
rect and  free  from  objection.  Burkitt 
v.  Twymon  (Civ.  App.),  35  S.  W.  421, 
affirmed  in  93  Tex.  656,  no  op. 

An  assignment  of  error  to  a  charge 
presents  nothing  to  be  considered  by 
the  appellate  court  where  neither  such 
assignment,  nor  the  proposition  there- 
under, points  out  the  error  in  the  charge. 
San  Antonio  Tract.  Co.  v.  Sanchez 
(Civ.  App.),  84  S.  W.  849,  affirmed  in 
101   Tex.  657,  no  op. 

Degree  of  Certainty  Requisite  — 
What  will  be  a  sufficiently  certain  as- 
signment of  error  in  the  charge  can 
never  be  matter  of  general  definition, 
or  general  rules,  which  will  be  ap- 
plicable in  all  cases.  Hollingsworth  v. 
Holshousen,  17  Tex.  41. 

When  General  Assignment  of  Er- 
ror Sufficient. — According  to  the  de- 
cision in  Hollingsworth  v.  Holshousen, 
17  Tex.  41,  it  seems  to  have  been  the 
practice  of  the  supreme  court  to  re- 
vise the  judgment  upon  a  general  as- 
signment of  error  in  the  charge,  where 
there  is  a  material  error  apparent, 
which  there  is  reason  to  believe  in- 
fluenced* the  verdict  of  the  jury  to  the 
prejudice  of  the  party. 

A  charge  to  find  for  plaintiff  if  the 
jury  believed  that  defendant  was  un- 
der the  impression  that  he  was  recon- 
veying  the  property  which  plaintiff  had 
conveyed  to  him  a  short  time  before, 
was  erroneous  in  that  it  ignored  the 
•issue  raised  as  to  whether  defendant 
was  under  obligation  to  reconvey;  and 
defendant  can  complain  of  such  error 
under  a   general    assignment     alleging 


error  in  the  charge.  Metcalfe  v.  Lowen- 
stein,  35  Tex.  Civ.  App.  619,  81  S.  W. 
362. 

(bb)    Assignments  Held  Sufficient 

An  assignment  of  error  that  "the 
court  erred  in  the  fifth  paragraph  of 
his  charge  to  the  jury,  which  is  as  fol- 
lows" (setting  it  out),  is  sufficient, 
without  allegation  wherein  is  the  error 
complained  of.  Clarendon  Land,  etc., 
Co.  v.  McClelland  Bros.,  86  Tex.  179, 
23  S.  W.  576,  1100,  reversing  21  S.  W. 
170. 

Generally,  as  to  the  necessity  for 
statement  of  reasons  why  the  action 
of  the  court  is  alleged  to  be  erroneous, 
see  post,  "Statement  of  Reason  Why 
Action  of  Court  Claimed  to  Be  Erro- 
neous," V,  B,  3. 

In  an  action  of  trespass  to  try  title 
to  land  patented  to  J.  S.  G.,  the  gran- 
tee of  the  certificate,  and  when  the 
plaintiff  claims  under  a  transfer  of  the 
certificate  signed  J.  J.  G.,  there  being 
no  evidence  of  the  identity  of  J.  S.  G. 
and  J.  J.  G.,  it  is  error  for  the  court  to 
assume  that  identity  in  its  charge;  and 
an  assignment  of  error  that  the  court 
erred  in  that  charge,  setting  it  out,  is 
sufficiently  specific.  Golden  v.  Patter- 
son, 56  Tex.  628. 

When  a  designated  portion  of  a 
charge  is  complained  of,  and  that  por- 
tion is  definitely  pointed  out  in  an  ap- 
propriate assignment  of  error,  it  is  the 
duty  of  the  appellate  court  to  consider 
all  the  errors  which  its  consideration 
may  suggest  though  the  specific  ob- 
jection thereto  is  not  valid.  Kansas 
City,  etc.,  R.  Co.  v.  Williams  (Civ. 
App.),  HI  S.  W.  196,  202. 

An  assignment  of  error  that  "the 
court  erred  in  instructing  a  verdict  for 
the  defendant  in  a  fact  case  where 
there  was  ample  evidence  for  the  jury 
to  have  found  for  the  plaintiff,"  is  not 
subject  to  the  objection  that  it  is  too 
general  for  consideration.  McCarthy 
v.  Mutual  Life  Ass'n,  32  Tex.  Civ.  App. 
548,  74  S.  W.  921. 

An  assignment  of    error,     that     the 
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court  erred  in  instructing  the  jury,  at 
request  of  defendant,  as  follows:  "In 
this  case  you  are  instructed  to  return 
a  verdict  for  the  defendant,"  and  in 
receiving  the  verdict,  as  follows,  "We, 
the  jury,  find  for  the  defendant  under 
the  court's  instruction,"  and  in  enter- 
ing judgment  thereon  that  plaintiff 
pay  all  costs,  can  not  mean  anything 
else  than  plaintiff  had  made  a  case  by 
the  evidence,  and  it  was  error  for  the 
court  to  charge  peremptorily  against 
him.  Olivarri  v.  Western  Union  Tel. 
Co.    (Civ.  App.),  116  S.  W.  392. 

In  Long  v.  Red  River,  etc.,  R.  Co. 
<Civ.  App.),  85  S.  W.  1048,  it  was 
claimed  that  the  evidence,  as  a  whole, 
would  support  a  verdict  in  plaintiffs 
favor,  and  error  assigned  was  a  giving 
of  the  peremptory  instruction  in  the 
face  of  such  evidence.  It  was  held  that 
the  assignments  were  sufficient  to  war- 
rant a  consideration  of  them,  without 
having  incorporated  therein  evidence 
to  show  that  it  was  sufficient  to  de- 
mand a  submission  of  the  issues  in- 
volved to  the  jury. 

An  assignment  that  a  charge  sub- 
mitting the  issue  of  liability  in  case 
-defendant  knew  the  work  to  be  dan- 
gerous was  improper,  because  the  un- 
disputed testimony  showed  that  it  was 
not  dangerous,  raises  the  question  of 
the  sufficiency  of  the  evidence  to  au- 
thorize the  submission  of  the  issue  of 
defendant's  duty  to  give  warning  of 
-danger.  San  Antonio  Gas  Co.  v.  Rob- 
ertson, 93  Tex.  503,  56  S.  W.  323,  re- 
versing 55  S.  W.  347. 

<cc)    Assignments  Held  Insufficient. 

Assignment  of  Error  in  General 
Charge. — An  assignment  that  the  court 
-erred  in  its  general  charge  to  the  jury 
is  too  general  to  require  notice.  Coons 
-v.  Renick,  11  Tex.  134;  Johnson  v. 
Alexander,  14  Tex.  382;  Elliot  v. 
Mitchell,  28  Tex.  105;  Pope  v.  Graham 
&  Co.,  44  Tex-  196;  Dunson  v.  Payne, 
44  Tex.  539;  Flanagan  v.  Boggess,  46 
Tex.  330;  Green  v.  Dallaham  &  Co.,  54 
Tex.  281;  Martin-Brown  Co.  v.  Wain- 


scott,  66  Tex.  131,  1  S.  W.  264;  Low  v. 
Tandy,  70  Tex.  745,  8  S.  W.  620; 
Giileland  v.  ,  Drake,  2  Posey  507; 
Brooks,  etc.,  Co.  v.  Price,  2  Posey  118; 
McConneil  v.  Bruggerhoff,  1  App.  Civ. 
Cases,  §  1004. 

A  general  assignment  as  error  that 
the  court  below  erred  in  the  charge  to 
the  jury,  when  the  charge  is  an  elabo- 
rate one,  is  too  vague  and  indefinite 
to  demand  much  consideration.  The 
particular  matter  complained  of  should 
be  specifically  pointed  out  by  .the.  as- 
signment.   Parker  v.  Nolan,  37  Tex.  85. 

An  assignment  of  error  that  the 
charge  of  the  court  is  contrary  to  law 
is  too  indefinite  to  be  considered. 
Sanger  Bros.  v.  Craddock  (Sup.),  2  S. 
W.  196. 

An  assignment  of  error  that  "the 
court  erred  in  its  charge  to  the  jury 
on  the  law  of  the  case,"  is  too  general, 
and  will  not  be  considered.  Dewarev. 
Wichita,  etc.,  Elevator  Co.,  17  Tex. 
Civ.  App.  394,  43  S.  W.  1047. 

An  assignment  of  error  to  the  effect 
"that  the  court  erred  in  his  general 
charge  to  the  jury,  which  failed  to 
state  the  law  applicable  to  the  case  as 
made  by  issues  joined  in  the  pleadings 
and  evidence  adduced  in  support 
thereof,"  is  too  general,  and  can  not 
be  considered.  Schneider  v.  Mc- 
Coulsky,  6  Tex.  Civ.  App.  501,  26  S. 
W.   170. 

An  assignment  of  error  that  "The 
court  erred  in  its  general  charge  to  the 
jury  in  not  properly  setting  forth  the 
defenses  relied  upon  by  defendant,  and 
the  issues  tendered  in  its  pleadings  re- 
quired by  law,"  is  defective  in  not 
pointing  out  any  error  in  the  charge, 
and  is  too  general  for  consideration. 
Alamo  Fire  Ins.  Co.  v.  Lancaster,  7 
Tex.  Civ.  App.  677,  679,  26  S.  W.  126, 
affirmed  in  93  Tex.  699,  no  op. 

An  assignment  of  error  that  "the 
court  erred  in  each  and  every  para- 
graph of  his  charge,  and  said  charge 
was  not  applicable  to  and  warranted 
by  the  evidence,  nor  is  said  charge  au- 
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thorized  by  the  law  when  applied  to 
the  facts  of  this  case,"  is  too  general 
to  require  consideration.  King  v. 
Harter,  70  Tex.  579,  582,  8  S.  W.  308. 

An  assignment  that  the  court  erred 
in  its  general  charge  to  the  jury,  be- 
cause the  same  "charges  the  law  in  the 
abstract,  and  fails  to  apply  the  law  to 
the  facts  proven  on  the  trial,"  is  too 
general.  Holman  v.  Herscher  (Sup.), 
16  S.  W.  984. 

An  assignment  of  error  that  "the 
court  erred  in  its  declaration  of  the 
law  herein,"  fails  to  point  out  any 
specific  error,  and  under  the  rules 
should  not  be  considered.  Strauss  & 
Co.  v.  Gross,  2  Tex.  Civ.  App.  432,  436, 
21  S.  W.  305. 

An  assignment  of  error  that  the 
court  erred  in  the  charge  to  the  jury 
in  instructing  them  (stating  the  charge 
of  the  court),  points  out  no  particular 
error  and  can  not  be  considered. 
Snyder  v.  Baker  (Civ.  App.),  34  S.  W. 
981,  982;  Robertson  v.  Coates,  1  Tex. 
Civ.  App.  673,  20  S.  W.  875,  affirmed 
in  93  Tex.  694,  no  op. 

Assignments  of  error  to  the  charge 
of  the  court  referring  to  the  bills  of 
exception  can  not  be  considered  where 
the  bills  of  exceptions  complain  of  the 
charge  of  the  court  in  all  the  particu- 
lars pointed  out  in  the  first  seven 
grounds  of  the  motion  for  a  new  trial, 
setting  forth  these  grounds,  and,  in 
addition,  specifies  other  objections  to 
the  charge,  because  a  reference  to 
them  in  the  assignments  of  error  is 
not  a  more  distinct  specification  of  the 
matters  to  be  revised  than  would  be  a 
general  reference  to  the  charge  of  the 
court.  Shumard  v.  Johnson,  66  Tex. 
70,  73,  17  S.  W.  398. 

Where  an  assignment  of  error  is  that 
"The  court  erred  in  the  charge  given 
to  the  jury,  as  shown  by  bill  of  excep- 
tions," and  where  on  referring  to  the 
bill  of  exceptions,  the  exception  is  "to 
the  charge  as  given  by  the  court  to  the 
jury,"  it  is  too  general.  Carleton  v. 
Roberts,  1  Posey  587,  595. 
An   assignment  that   the    charge    of 


the  court,  "by  its  generality,  permits 
the  jury  to  find  against  the  defendants 
upon  issues  of  fact  not  presented  by 
the  petition  and  answer,"  is  itself  too 
general;  and  if  appellants  desired  more 
specific  instructions  they  should  have 
requested  them  before  the  case  was 
given  to  the  jury.     Receivers  v.  Still, 

3  Tex.   Civ.   App.   346,  22   S.  W.   525. 
Assignments  of  error    submitted    as 

propositions  that  instructions  objected 
to  were  "erroneous  and  misleading;" 
"that  such  charge  *  *  *  was  further 
erroneous,  misleading,  and  confusing 
to  the  jury,  when  considered  in  con- 
nection" with  other  specified  para- 
graphs of  the  main  charge;  "that  the 
court  erred  in  a  specified  paragraph  of 
its  main  charge,  in  that  said  charge 
was  erroneous,  misleading,  and  con- 
fusing;" and  "that  the  charge  per- 
mitted a  double  recovery" — were  fa- 
tally defective  for  failure  to  allege  the 
specific  error  in  the  charge  of  which 
complaint  was  made.  Galveston,  etc.,. 
R.  Co.  v.  Vollrath,  40  Tex.  Civ.  App. 
46,  89  S.  W.  279,  affirmed  in  101  Tex. 
637,  no  op. 

An  assignment  of  error  that  the 
court  erred  in  the  charge  in  giving  an 
incorrect  measure  of  damages  is  too 
indefinite  to  be  considered.  Sanger 
Bros.  v.  Craddock  (Sup.),  2  S.  W.  196. 

An  objection  to  a  charge  that  it  "is1 
reversible  error"  is  too  general  a 
proposition  to  merit  consideration. 
Central  Texas,  etc.,  R.  Co.  v.  Gibson, 
35  Tex.  Civ.  App.  66,  79  S.  W.  351,  af- 
firmed in  98  Tex.  98. 

Assignments  of  Error  to  Giving  of 
Special  Charges. — An  assignment  of 
error  to  the  effect  that  "the  court 
erred  in  giving  the  special  charges 
asked,"  etc.,  can  not  be  considered  on 
appeal.  The  specific  error  should  be 
set  forth  in  the  assignment.  Hughes 
v.  Galveston,  etc.,  R.  Co.,  67  Tex.  595, 

4  S.  W.  219.  And  see  Laing  v.  Han- 
son  (Civ.  App.),  36  S.  W.#  116. 

A  criticism  in  defendant's  brief  of  a 
special  charge  asked  by  plaintiff  is  not 
pertinent  to  an  assignment    of     error 
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complaining  of  giving  a  special  charge 
"asked  by  defendant."  Missouri,  etc., 
R.  Co.  v.  Henserlang,  38  Tex.  Civ. 
App.  524,  86  S.  W.  948,  affirmed  in  101 
Tex.  649,  no  op. 

An  assignment  should  not  be  con- 
sidered where  it  and  the  propositions 
thereunder  fails  to  point  out  in  what 
respect  the  charge  complained  of  was 
misleading  or  ambiguous  or  inconsist- 
ent with  the  main  charge,  or  not  ap- 
plicable to  the  facts  in  the  case.  Stone 
*'.   Stitt   (Civ.  App.),   121  S.  W.   187. 

Assignments  of  Error  in  Submission 
of  Issues. — An  assignment  that  "the 
court  erred  in  submitting  to  the  jury, 
by  the  sixth  and  seventh  paragraphs 
of  its  charges,  the  question  of  defend- 
ant's liability  upon  a  hypothesis  not 
presented  in  the  pleadings,  and  evi- 
dence in  the  case,"  without  disclosing 
what  "hypothesis"  is  referred  to,  is 
not  in  compliance  with  the  statute. 
Receivers  v.  Still,  3  Tex.  Civ.  App.  346, 
22  S.  W.  525. 

An  assignment  that  the  "court  erred 
in  its  general  charge  in  submitting  a 
single  issue  without  the  necessary 
qualifications  called  for  by  the  evi- 
dence, and  in  failing  to  submit  other 
issues  raised  by  the  pleadings  and 
proof,"  properly  overruled  because  too 
general.  Knowles  v.  Northern  Tex., 
etc.,  Co.  (Civ.  App.),  121  S.  W.  232. 

The  appellate  court  can  not  consider 
whether  the  court  erred  in  instructing 
the  jury  upon  an  issue  submitted, 
upon  an  assignment  of  error  that  the 
court  erred  in  submitting  an  issue  of 
fact  to  tne  jury.  Galveston,  etc.,  R. 
Co.  v.  Burnett  (Civ.  App.),  37  S.  W. 
779,  782,  affirmed  in  93  Tex.  639,  no  op. 

Error  in  Directing  Verdict. — An  as- 
signment that  "the  court  erred  in  di- 
recting the  jury  to  return  a  verdict 
against  appellants,"  will  not  require 
consideration,  by  reason  of  the  failure 
to  specify  or  indicate  any  error.  Ma- 
hon  v.  Kinney  County  (Civ.  App.),  38 
S.  W.  1024,  affirmed  in  93  Tex.  713, 
no  op.  In  this  case  the  court  said: 
"If  there  was  a  conflict  of  evidence,  or 


the  pleadings  were  such  as  to  pre- 
clude the  court  from  directing  a  ver- 
dict, such  conflict  or  state  of  the 
pleadings  should  have  been  mentioned 
in  the  assignment,  and  in  such  a  way 
as  to  point  out  the  error  in  the 
charge." 

An  assignment  that  the  court  erred 
in  instructing  a  verdict  for  plaintiff 
"because  the  evidence  supports  the 
several  defenses  plead  by  defendant," 
is  too  general.  Liner  v.  Watkins  Land 
Mortg.  Co.,  29  Tex.  Civ.  App.  187,  68 
S.  W.  311. 

Reference  to  Charge  by  Number  In- 
sufficient.— An  assignment  of  error 
that  "the  court  erred  in  giving  special 
instructions  1,  2,  3,  4  and  5  asked  by 
plaintiff,"  is  too  general  to  be  con- 
sidered. Harris  v.  Daugherty,  74  Tex. 
1,  11  S.  W.  921. 

An  assignment  of  error  that  the 
court  erred  in  giving  charge  number 
2  as  requested  by  plaintiffs  is  too  gen- 
eral for  consideration.  Lambert  v, 
Williams,  2  Tex.  Civ.  App.  413,  21  S. 
W.   108. 

Assignments  Alleging  Conflict  be- 
tween Charges. — An  assignment  of  er- 
ror charging  in  general  terms  that 
there  is  conflict  between  certain 
charges  of  the  court,  but  not  pointing 
out  the  conflict,  wiLl  not  be  considered. 
Galveston,  etc.,  R.  Co.  v.  Currie  (Civ. 
App.),  91  S.  W.  1100. 

An  assignment  of  error  complaining 
that  one  paragraph  of  a  charge  is  in 
conflict  with  another  is  too  general 
where  it  does  not  point  out  wherein 
the  conflict  exists.  Jones  &  Co.  v. 
Gammel-Statesman  Pub.  Co.  (Civ. 
App.),  94  S.  W.  191,  197,  reversed  in 
100  Tex.  320. 

An  assignment  of  error  based  on  giv- 
ing inconsistent  charges  should  show, 
by  the  assignment  or  propositions  un- 
der it,  wherein  the  inconsistency  lies; 
and  not  leave  the  court  to  study  it  out. 
Galveston,  etc.,  R.  Co.  v.  Butshek,  34 
Tex.  Civ.  App.  194,  78  S.  W.  740,  af- 
firmed in  98  Tex.  617,  no  op. 
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<b)    Errors  in  Refusal  or  Omission  to 

Charge, 
aa.    Necessity,  Manner  and  Sufficiency 
of  Setting  Out  Charges  Requested 
and  Refused. 

Necessity. — An  assignment  of  error 
that  the  trial  court  erred  in  refusing  to 
give  to  the  jury  the  charge  requested 
by  the  defendant,  will  not  be  con- 
sidered where  the  requested  charge  is 
not  set  out,  and  the  record  shows  re- 
quested charges  upon  nearly  every 
issue  in  the  case.  Rork  v.  Shields,  16 
Tex.   Civ.  App.  640,  42  S.  W.   1032. 

In  St.  Louis,  etc.,  R.  Co.  v.  Laws 
(Civ.  App.),  61  S.  W.  498,  affirmed  in 
95  Tex.  685,  no  op.,  the  court  of  civil 
appeals  declined  to  pass  upon  the  ques- 
tion whether  the  court  erred  in  refus- 
ing to  give  special  charges,  because 
there  was  nothing  stated  in  the  as- 
signments of  error  or  in  statements 
thereunder  in  the  brief  of  appellant, 
which  attempt  in  any  manner  to  set 
out  or  state  the  contents  of  these 
charges. 

Statement  of  Substance  of  Charge 
Sufficient. — In  Galveston,  etc.,  R.  Co. 
v.  Lynes  (Civ.  App.),  65  S.  W.  1119, 
it  was  held  sufficient  for  an  assignment 
of  error  in  refusing  a  requested  charge, 
to  state  the  substance  of  such  charge. 

Necessity  for  Separate  Assignment 
Complaining  of  Failure  to  Submit 
Suggested  Issue.-^A  proposition  under 
an  assignment  of  error  stating  that, 
even  if  a  requested  charge  was  not 
correct,  it  was  sufficient  to  call  the 
court's  attention  to  the  issue  involved, 
and  to  require  it  to  give  a  proper 
charge  on  the  subject,  can  not  be  con- 
sidered in  the  absence  of  an  assign- 
ment alleging  that  the  court  should, 
in  view  of  the  request,  have  given  an- 
other and  proper  charge  on  the  sub- 
ject. El  Paso  Elec.  R.  Co.  v.  Harry, 
37  Tex.  Civ.  App.  90,  83  S.  W.  735.  See, 
also,  Equitable  Life  Assur.  Soc.  v. 
Maverick  (Civ.  App.),  78  S.  W.  560; 
First  Nat.  Bank  v.  Moor,  34  Tex.  Civ. 
App.  476,  79  S.  W.    53;     Metcalfe     v. 


Lowenstein,  35  Tex.  Civ.  App.  619,  81 
S.  W.  362. 

bb.    Specification  of  Error  in  Court's 

Action, 
(aa)    Necessity. 

Assignments  of  error  which  merely 
set  out  instructions  objected  to,  but  do 
not  point  out  wherein  they  are  erro- 
neous, will  not  be  considered;  nor  will 
propositions  in  the  brief  be  looked  to 
in  assistance  of  such  assignments. 
Marsalis  v.  Thomas,  13  Tex.  Civ.  App. 
54,  35  S.  W.  795,  affirmed  in  93  Tex. 
713,  no  op. 

An  assignment  that  the  court  erred 
in  refusing  a  charge  requested  is  too 
general,  unless  accompanied  with  a 
proposition  more  specifically  pointing 
out  the  error.  Moore  v.  Waco  Bldg. 
Ass'n,  19  Tex.  Civ.  App.  68,  45  S.  W. 
974,  affirmed  in  93  Tex.  692,  no  op. 

An  assignment  of  error  to  a  charge 
of  the  court  which  contained  several 
distinct  propositions  of  law  is  bad, 
where  it  does  not  point  out  the  error 
complained  of.  Texas,  etc.,  R.  Co.  v. 
Echols,  17  Tex.  Civ.  App.  677,  41  S. 
W.  488,  affirmed  in  93  Tex.  651,  no 
op.,  citing  Clarendon  Land,  etc.,  Co. 
v.  McClelland  Bros.,  86  Tex.  179,  180, 
23  S.  W.  576;  Lemp  v.  Armengoi,  86 
Tex.   690,   694,   26   S.  W.  941. 

Where  the  assignments  of  error*  are 
general,  not  otherwise  indicating  the 
imputed  errors  than  to  refer  in  general 
to  the  court's  entire  charge  and  to  the 
several  instructions  refused,  they  are 
entirely  too  general  for  consideration. 
Hurlock  v.  McLain,  2  Posey  740. 

An  assignment  of  error  which  fails 
to  point  out  wherein  the  court  erred  in 
refusing  to  give  the  fifteen  special 
charges  asked  by  them,  is  not  in  ac- 
cordance with  the  rules,  and  will  not 
be  considered.  Wilson  v.  Simpson,  68 
Tex.  306,  313,  4  S.  W.  839. 

Where  the  assignment  of  error  is  to 
the  refusal  of  the  court  to  give  a  spe- 
cial charge,  it  should  show  how  such 
refusal  was  prejudicial  to  the  appel- 
lant, and  the  statement  accompanying 
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it  in  the  brief  should  show  the  appli- 
cability of  the  charge  to  the  facts  of 
the  case.  Stanus  v.  Smith,  6  Tex.  Civ. 
App.   685,   30   S.   W.   262. 

(bb)    Manner  and  Sufficiency, 
aaa.   In  General. 

The  error  in  refusing  requested 
charges  should  be  alleged  in  respect 
to  the  refusal  of  the  charges  them- 
selves. Galveston,  etc.,  R.  Co.  v.  Word 
(Civ.  App.),  124  S.  W.  478.  In  this 
case  the  court  held  that  one  of  the  as- 
signments of  error  amounted  to  noth- 
ing, for  the  reason  that  it  merely  com- 
plained of  the  failure  of  the  court  to 
submit  in  a  certain  manner  the  issue 
of  contributory  negligence,  although 
defendant  requested  various  charges  of 
that  kind. 

Where  the  refusing  of  a  charge  is  as- 
signed as  error,  the  assignment  should 
state  that  the  charge  refused  was  ap- 
plicable to  a  stated  phase  of  the  case, 
unless  it  be  such  as  applies  to  ail 
cases,  and  not  embraced  in  the  gen- 
eral charge.  Lambert  v.  Williams,  2 
Tex.  Civ.  App.  413,  21  S.  W.  108. 

bbb.    Assignments  Held  Insufficient. 

Mere  Allegations  of  Error  in  Refus- 
ing Requested  Charges. — An  assign- 
ment of  error  which  specifies  no  par- 
ticular charge  given  by  the  court  and 
no  special  error  in  either  of  tfiem,  but 
complaining  in  general  terms  of  the 
refusal  of  the  court  to  give  the  charges 
asked,  is  violative  of  a  rule  of  court 
and  of  repeated  decisions.  Blake  & 
Co.  v.  Hamburg,  etc.,  Ins.  Co.,  67  Tex. 
160,  2  S.  W.  368. 

Assignments  which  merely  complain 
that  the  court  erred  in  refusing  to  give 
the  charges  asked  by  plaintiffs  or  de- 
fendants are  too  general  to  require 
consideration.  Trammell  v.  McDade,  29 
Tex.  360;  Gulf,  etc.,  R.  Co.  v.  Redeker, 
67  Tex.  181,  2  S.  W.  513;  Koepsel  v. 
Allen,  68  Tex.  446,  4  S.  W.  856;  Bel- 
ton  Compress  Co.  v.  Saunders,  70  Tex. 
699,  6  S.  W.  134;  Blackwell  v.  Hunni- 
cutt,  69  Tex.  273,  9  S.  W.  317;  Mitchell 
v.  Mitchell,  84  Tex.  303,  19  S.  W.  477; 


Miller  v.  Vernoy,  2  Tex.  Civ.  App.  675r 
22  S.  W.  64;  Gregory,  etc.,  Co.  v.  Cole- 
man, 3  Tex.  Civ.  App.  166,  22  S.  W. 
181;  Moore  v.  Waco  Bldg.  Ass'n,  lfr 
Tex.  Civ.  App.  68,  45  S.  W.  974,  af- 
firmed in  93  Tex.  692,  no  op.;  Sanger 
Bros.  v.  Craddock  (Sup.),  2  S.  W.  196. 

The  propriety  or  impropriety  of  the 
court's  refusing  to  give  instructions,, 
can  not  be  considered  under  an  assign- 
ment "that  the  court  erred  in  refusing 
to  give  the  special  charges  asked  by 
plaintiffs."  Sanger  Bros.  v.  Craddock 
(Sup.),  2  S.  W.  196. 

An  assignment  of  error  that  "the 
court  erred  in  refusing  defendant's  re- 
quested charges  correcting  alleged  er- 
rors in  the  charge  in  chief,"  is  too- 
general  to  be  considered.  Miller  v. 
Vernoy,  2  Tex.  Civ.  App.  675,  677,  2S 
S.  W.  64. 

Assignment  that  "the  court  erred  to- 
the  prejudice  of  the  rights  of  the 
plaintiffs  in  error  *  *  *  in  refusing  to- 
give  in  charge  the  thirteen  special 
charges  requested  by  her,"  is  too  gen- 
eral and  can  not  be  considered  under 
the  rules.  Halbert  v.  Carroll  (Civ. 
App.),  25  S.  W.  1102. 

Insufficiency  of  Assignments  Merely 
Complaining  That  Certain  Charges 
Referred  to  by  Number  Were  Refused. 
— An  assignment  of  error  complaining 
of  the  refusal  of  certain  special 
charges,  which  are  referred  to  by  num- 
ber only,  will  not  be  considered.  Mc- 
Cown  v.  Terrell,  9  Tex.  Civ.  App.  66r 
29  S.  W.  484.  See,  also,  Howard  v. 
Colquhoun,  28  Tex.  134;  Weis  v.  Dev- 
lin, 67  Tex.  507,  3  S.  W.  726;  Blassin- 
game  v.  Davis,  68  Tex.  595,  5  S.  W- 
402;  Harris  v.  Daugherty,  74  Tex.  1,. 
11  S.  W.  921;  Harrison  Mach.  Works 
v.  Templeton,  82  Tex.  443,  18  S.  W. 
601 ;  Ft.  Worth  v.  Johnson,  84  Tex.  137^ 
19  S.  W.  361;  Sanburn  v.  Deal,  3  Tex. 
Civ.  App.  385,  22  S.  W.  192;  Burnett  v~ 
Friedenhaus,  2  Tex.  Civ.  App.  596,  21 
S.  W.  544;  Missouri  Pac.  R.  Co.  v~ 
James  (Sup.),  10  S.  W.  332;  Holman  v~ 
Herscher    (Sup.),   16   S.   W.   984;     Gal- 
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Test  on,  etc.,  R.  Co.  v.  Matula  (Sup.), 
19  S.  W.  376;  Busk  v.  Lowrie  (Civ. 
App.)f  22  S.  W.  414;  Texas,  etc.,  R.  Co. 
v.  Donovan  (Civ.  App.),  23  S.  W.  735, 
affirmed  in  86  Tex.  378;  Western  Union 
Tel.  Co.  v.  Hill  (Civ.  App.),  26  S.  W. 
252,  affirmed  in  93  Tex.  650,  no  op.; 
Peyton  v.  Cook  (Civ.  App.),  32  S.  W. 
781;  Utley  v.  Smith  (Civ.  App.),  32  S. 
W.  906,  907;  International,  etc.,  R.  Co. 
v.  Branch  (Civ.  App.),  56  S.  W.  542; 
Johnson  v.  Brown  (Civ.  App.),  65  S. 
W.  485;  Hayward  Lumber  Co.  v.  Cox 
(Civ.  App.),  104  S.  W.  403,  affirmed  in 
102  Tex.  584,  no  op.;  McConnell  v. 
Bruggerhoff,  1  App.  Civ.  Cases,  §  1004; 
Carleton  z/.  Roberts,  1  Posey  578; 
Gilleland  v.   Drake,  2  Posey  507. 

An  assignment  of  error  that  "the 
trial  judge  erred  in  refusing  to  give  de- 
fendants' special  charges,  which 
charges  are  numbered  1,  2  and  3,  and 
are  on  file  in  this  cause"  is  too  gen- 
eral. Peyton  v.  Cook  (Civ.  App.),  32 
S.  W.   781,  782. 

An  assignment  of  error  that  "the 
court  erred  in  refusing  to  give,  the  in- 
structions, numbered  from  1  to  7, 
asked  by  defendant,"  is  not  in  compli- 
ance with  the  rule.  Gilleland  v.  Drake, 
2  Posey  507,  509. 

An  assignment  that  "the  court  erred 
in  not  giving  defendant  company's 
second,  third  and  fifth  special  charges 
on  contributory  negligence  and  meas- 
ure of  damages,"  is  too  general.  West- 
ern Union  Tel.  Co.  v.  Hill  (Civ.  App.), 
26  &  W.  252,  affirmed  in  93  Tex.  653, 
no  op. 

An  assignment  of  error  complaining 
of  the  refusal  of  special  charges  num- 
bered from  one  to  four,  inclusive,  is 
insufficient.  Texas,  etc.,  R.  Co.  v. 
Donovan  (Civ.  App.),  23  S.  W.  735, 
affirmed  in  86  Tex.  378. 

In  Harrison  Mach.  Works  v.  Tem- 
pleton,  82  Tex.  443,  18  S.  W.  601,  the 
court  declined  to  investigate  the  ques- 
tions presented  by  the  following  as- 
signment of  error:  "The  court  erred 
in  overruling  the  first,  second,  third, 
and  sixth  special  charges  asked  by  de- 
2  Tex— 16 


fendant.  Reference  is  here  made  to 
each  of  said  special  charges.  Tr., 
p.  45." 

"The  following  alleged  errors:  First, 
the  court  erred  in  its  charge  to  the 
jury;  fourth,  the  court  erred  in  refus- 
ing charges  1  to  7  inclusive,  which 
were  asked  by  defendant;  tenth,  the 
court  erred  in  overruling  defendant's 
motion  for  new  trial — are  assigned  in 
such  general  terms  as  under  the  rules 
of  practice  we  are  not  required,  over 
the  objection  of  appellee,  to  pass  upon 
them.  Johnson  v.  Alexander,  14  Tex. 
382,  386;  Earle  v.  Thomas,  14  Tex.  583, 
593;  Fisk  v.  Wilson,  15  Tex.  430,434; 
Elliott  v.  Mitchell,  28  Tex.  105,  112; 
Dundson  v.  Payne,  44  Tex.  539,  542; 
Pearson  z>.  Flanagan,  52  Tex.  266,  382; 
Byrne,  Ex'r  v.  Morris,  supra."  Carter 
v.  Roland,  53  Tex.  540. 

An  assignment  that  the  court  erred 
in  refusing  the  four  special  charges 
asked  for  by  defendant,  filed  Septem- 
ber 15,  1885,  is  too  general.  Blassin- 
game  v.  Davis,  68  Tex.  595,  596,  5  S. 
W.   402. 

An  assignment  complaining  of  the 
refusal  to  give  several  special  charges 
which  are  not  germane  to  each  other, 
but  present  distinct  and  several  propo- 
sitions of  law,  will  not  be  considered, 
as  only  matters  germane  can  be  so 
grouped.  Missouri,  etc.,  R.  Co.  v. 
Neiser  (Civ.  App.),  118  S.  W.  166. 

"The  third,  fourth,  fifth,  sixth, 
seventh,  and  eighth  assignments  of  er- 
ror are  grouped  and  presented  as  one 
assignment.  Two  of  these  assign- 
ments of  error  complain  generally  of 
the  charge  of  the  court  upon  the  issue 
of  limitation  without  pointing  out  in 
what  particular  any  portion  of  the 
charge  is  erroneous.  The  remaining 
four  assignments  complain  oi  the  re- 
fusal of  the  court  to  give  special  in- 
structions requested  by  appellant. 
These  special  instructions  presented 
separate  and  distinct  issues  to  the  jury, 
and  are  in  no  way  dependant  upon  or 
connected  with  each  other.  It  is  a  vio- 
lation of  the  rules  to  present  several 
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assignments  as  one  when  such  assign- 
ments raise  issues  not  germane  to 
each  other.  The  appellee  objects  to 
our  considering  these  assignments,  and 
the  objection  must  be  sustained." 
Texas,  etc.,  R.  Co.  v.  Texas,  etc.,  Lum- 
ber Co.,  110  S.  W.  140. 

Assignments  of  error  complaining  of 
the  refusal  of  the  court  to  give  dif- 
ferent special  charges  asked  by  appel- 
lant, presenting  separate  and  distinct 
issues,  should  not  be  grouped.  Inter- 
national, etc.,  R.  Co.  v.  Leak,  64  Tex. 
654;  Texas,  etc.,  R.  Co.  v.  Mallon,  65 
Tex.  115;  Cannon  v.  Cannon,  66  Tex. 
©82,  3  S.  W.  36;  Texas,  etc.,  R.  Co.  v. 
Donovan,  86  Tex.  378,  25  S.  W.  10,  af- 
firming 23  S.  W.  735;  Cammack  v.  Rog- 
ers, 96  Tex.  457,  73  S.  W.  795;  Wag- 
goner v.  Daniels,  4  Tex.  Civ.  App.  354, 
23  S.  W.  738;  Campbell  v.  Alston  (Civ. 
App.),  23  $.  W.  33;  Campbell  v.  Cor- 
nelius (Civ.  App.),  23  S.  W.  117; 
Sanger  v.  Noonan  (Civ.  App.),  27  S. 
W.  1056;  Halff  v.  Goldfrank  (Civ. 
App.),  49  S.  W.  1095,  affirmed  in  93 
Tex.  708,  no  op.;  Masterson  v.  Heit- 
mann  &  Co.,  38  Tex.  Civ.  App.  476,  87 
S.  W.  227;  Texas,  etc.,  R.  Co.  v.  Lewis 
(Civ.  App.),  99  S.  W.  577,  affirmed  in 
102  Tex.  595,  no  op.;  Morrow  v.  Camp 
(Civ.  App.),  101  S.  W.  819,  affirmed  in 
101  Tex.  260;  Drewery  v.  El  Paso  Elec. 
R.   Co.   (Civ.  App.),  120  S.  W.  1061. 

In  Halff  v.  Goldfrank  (Civ.  App.), 
49  S.  W.  1095,  affirmed  in  93  Tex.  708, 
no  op.,  certain  of  the  assignments  of 
error  were  grouped,  although  referring 
to  the  refusal  to  give  different  special 
charges  asked  by  appellants  presenting 
different  phases  of  the  case.  The  ap- 
pellate court,  though  considering  these, 
stated  that  a  strict  application  of  the 
rules  would  preclude  a  consideration 
of  such  assignment. 

An  assignment  that  "The  court 
erred  in  refusing  to  give  the  jury  the 
special  charge  No.  2,  asked  by  defend- 
ant" does  not  comply  with  the  rules, 
■where,  under  the  designation  of  a 
single  charge,  it  includes  several  dis- 
tinct instructions,  each  making  a  sepa- 


rate proposition,  and  some  of  them 
having  no  relation  whatever  to  each 
other.  Such  an  assignment  is  actually 
taken  to  the  refusal  of  the  court  to 
give  several  charges.  Byrne  v.  Mor- 
ris, 53  Tex.  213,  221;  I.  &  G.  N.  R.  Co. 
v.  Gilbert,  64  Tex.  536;  Cannon  v.  Can- 
non, 66  Tex.  682,  686,  3  S.  W.  36. 

An  assignment  of  error  that  "the 
court  erred  in  not  presenting  and  read- 
ing to  the  jury  the  first,  third,  and 
fourth  special  instructions  asked  by 
the  defendant,  and  in  not  presenting 
the  issues  called  to  the  attention  of 
the  court  by  said  instructions/'  is  too 
general  to  require  consideration,  where 
the  charges  referred  to  relate  to  sepa- 
rate and  distinct  issues,  and  it  does  not 
appear  from  the  assignment  what  they 
were  nor  wherein  it  was  error  to  re- 
fuse them  or  fail  to  present  the  sup- 
posed issues.  Sanger  v.  Noonan  (Civ. 
App.),  27  S.  W.  1056,  citing  Burnett  v. 
Friedenhaus,  2  Tex.  Civ.  App.  596,  598, 
21  S.  W.  544. 

Where  an  assignment  of  errors  indi- 
cates no  particular  charge  or  ruling  of 
the  lower  court  upon  instructions 
which  are  complained  of,  but  refers  in 
general  terms  to  "the  several  charges" 
refused,  and  "each  several  charge  and 
instruction  given,"  and  on  reference  to 
them  they  are  found  to  be  numerous, 
they  will  not  be  reviewed,  unless  the 
right  and  justice  of  the  case  may  seem 
to  demand  it.  Byrne  v.  Morris,  53  Tex. 
213;  Fisk  v.  Wilson,  15  Tex.  430;  Holl- 
man  v.  H.  &  T.  C.  R.  Co.,  2  Posey  557; 
McReynolds  v.   Bowldy,   1    Posey   452. 

An  assignment  of  error  that  "the 
court  erred  in  refusing  instructions  as 
shown  by  bill  of  exceptions,"  is  too 
general  and  will  not  be  considered,  and 
can  not  be  aided  by  a  bill  of  exception 
which  contains  a  general  exception  to 
the  action  of  the  court  in  refusing  to 
give  the  special  charges  asked.  Mc- 
Clure  v.  Sheek,  68  Tex.  426,  4  S.  W- 
552. 

An  assignment  of  error  that  the  court 
erred  in  not  charging  the  law  of  the 
case  as  developed  by  the  evidence,  is 


Digitized  by 


Google 


Assignments  of  Error 


243 


too  general.  Blassingame  v.  Davis,  68 
Tex.  595,  5  S.  W.  402. 

An  assignment  of  error  that  "the 
•court  erred  in  not  charging  the  law  ap- 
plicable to  die  facts  in  this  case"  is  too 
general  to  authorize  a  revision  of  the 
•charge.  Busby  v.  Bush,  79  Tex.  656, 
15  S.  W.  638. 

Allegations  That  Instructions  Re- 
fused Were  the  Law  of  the  Case.— It 
has  been  often  held  by  the  supreme 
-court  that  an  assignment  of  error  that 
^'the  court  erred  in  refusing  to  give  to 
the  jury  the  charges  asked  by  plain- 
tiffs as  they  were  the  law  of  the  case," 
will  not  be  considered.  Betton  Com- 
press Co.  v.  Saunders,  70  Tex.  699,  6 
S.  W.  134. 

(4)    Errors  in  Rulings  on  Motions. 

(a)     Overruling     Motions     for     New 

Trial 
aa.    In  General. 

Necessity  for  Pointing  Out  Objec- 
tions to  Court's  Action. — Assignments 
of  error  to  the  action  of  the  court  in 
overruling  a  motion  for  a  new  trial  will 
be  insufficient  which  do  not  point  out 
ihe  objection  to  the  action  of  the 
-court,  and  designate  particularly  the 
*xact  parts  of  the  record  in  which  the 
•error  is  supposed  to  exist.  Gulf,  etc., 
R.  Co.  v.  Montier,  61  Tex.  122. 

Assignment  of  error  in  refusing  a 
new  trial  on  account  of  newly-dis- 
•covered  testimony  should  point  out  in 
itself  or  by  proposition  and  statement 
thereunder  the  specific  error  com- 
plained of.  Taylor  v.  San  Antonio, 
etc.,  R.  Co.,  36  Tex.  Civ.  App.  658,  673, 
83  S.  W.  738,  affirmed  in  101  Tex.  662, 
no  op. 

An  assignment  of  error  embracing 
^the  entire  motion  for  a  new  trial,  cov- 
ering about  eight  pages  of  a  typewrit- 
ten record,  including  all  of  the  points 
previously  raised,  is  not  a  distinct 
specification  of  the  errors  separately 
-presented  under  proper  assignment, 
copied  into  the  brief  and  accompanied 
"by  appropriate  >  propositions  and  state- 
ments  as    required   by   the   rules   and 


the  supreme  court  will  decline  to  con- 
sider it  Cooper  v.  Lee,  1  Tex.  Civ, 
App.  9,  18,  21  S.  W.  998. 

Each  Ground  of  Motion  to  Be  Basis 
of  Independent  Assignments. — In  Ford 
v.  Summers  (Civ.  App.),  26  S.  W.  459, 
the  assignment  of  error  complained  of 
the  action  of  the  court  in  overruling 
the  motion  for  new  trial  upon  nine  dif- 
ferent grounds,  consecutively  set  out 
in  the  assignment  It  was  held  that 
such  assignment  did  not  conform  to 
the  rules,  and  was  not  entitled  to  con- 
sideration. Each  different  ground  of 
the  motion  relied  upon  should  be  the 
basis  of  an  independent  assignment  of 
error. 

bb.    Assignments  Held  Insufficient 

An  assignment  of  error  which  com- 
plains generally  that  the  court  below 
erred  in  overruling  a  motion  for  a  new 
trial,  without  pointing  out  any  particu- 
lar error  is  too  general  to  require  con- 
sideration. Hillebrant  v.  Brewer,  5 
Tex.  566;  Fisk  v.  Wilson,  15  Tex. 
430,  435;  Wright  v.  Hays,  34  Tex.  253; 
Clements  v.  Hearne,  45  Tex.  415,  416; 
Dunson  v.  Payne,  44  Tex.  539,  543; 
Austin  v.  Gulf,  etc.,  R.  Co.,  45  Tex. 
234,  260;  Lumpkin  v.  Murrell,  46  Tex, 
51,  56;  Tompkins  v.  Toiand,  46  Tex, 
584,  591;  Pearson  v.  Flanagan,  52  Tex. 
266;  Carter  v.  Roland,  53  Tex.  540,  645; 
Flanagan  v.  Womack,  54  Tex.  45,  52; 
Green  v.  Dallaham  &  Co.,  54  Tex.  281; 
Houston,  etc.,  R.  Co.  v.  Shafer,  54  Tex. 
641;  Welsh  v.  Britton,  55  Tex.  118; 
Houston,  etc.,  R.  Co.  v.  McNamara,  59 
Tex.  255;  Hodde  v.  Susan,  63  Tex.  307; 
Texas,  etc.,  R.  Co.  v.  Mallon,  65  Tex. 
115;  Martin-Brown  Co.  v.  Wainscott, 
66  Tex.  131,  1  S.  W.  264;  Blum  v.  Whit- 
worth,  66  Tex.  350,  1  S.  W.  108;  O'Neil 
v.  Willis  Point  Bank,  67  Tex.  36,  40, 
2S.  W.  754;  Gulf,  etc.,  R.  Co.  v.  Green- 
lee, 70  Tex.  553,  8  S.  W.  129;  Missouri, 
Pac.  R.  Co.  v.  Aiken,  71  Tex.  373,  9  S. 
W.  437;  Falls  Land,  etc.,  Co.  v. 
Chisholm,  71  Tex.  523,  528,  9  S.  W. 
479;  Veck  v.  Holt,  71  Tex.  715,  9  S.  W. 
743;  Mayer  v.  Duke,  72  Tex.  445,  449r 
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10  S.  W.  565;  Ruby  v.  Von  Valken- 
berg,  72  Tex.  459,  10  S.  W.  514;  Har- 
rell  v.  Mexico  Cattle  Co.,  73  Tex.  612, 

11  S.  W.  863;  Harris  v.  Daugherty,  74 
Tex.  1,  11  S.  W.  921;  Woodward  v. 
McNeill,  75  Tex.  146,  13  S.  W.  222; 
Traders  Nat.  Bank  v.  Clare,  76  Tex. 
47,  13  S.  W.  183;  Stevens  v.  Wolf,  77 
Tex.  215,  14  S.  W.  29;  Wilson  v.  Lucas, 
78  Tex.  292,  294,  14  S.  W.  690;  Kuechler 
V.  Wilson,  82  Tex.  638,  18  S.  W.  317; 
Driscoll  v.  Morris,  2  Tex.  Civ.  App. 
603,  608,  21  S.  W.  629;  Sloan  V.Thomp- 
son, 4  Tex.  Civ.  App.  419,  23  S.  W. 
613;  Leach  v.  Wilson  County  (Sup.), 
13  S.  W.  613;  McCown  v.  Terrell,  9 
Tex.  Civ.  App.  66,  29  S.  W.  484;  Tron- 
nier  v.  Munger,  etc.,  Mfg.  Co.  (Civ. 
App.),  31  S.  W.  245;  Austin  v.  Walsh 
(Civ.  App.),  34  S.  W.  324;  Laing  v. 
Hanson  (Civ.  App.),  36  S.  W.  116,  117; 
Stephenville  v.  Bower,  29  Tex.  Civ. 
App.  384,  68  S.  W.  833;  Hughey  v. 
Mosby,  31  Tex.  Civ.  App.  76,  71  S.  W. 
395;  Palestine  v.  Addington  (Civ. 
App.),  75  S.  W.  322;  St.  Louis,  etc.,  R. 
Co.  v.  Dobie  (Civ.  App.),  75  S.  W.  340; 
Ryan  v.  Teague  (Civ.  App.),  110  S.  W. 
117;  Brooks,  etc.,  Co.  v.  Price,  2  Posey 
118,  119;  Gilleland  v.  Drake,  2  Posey 
507,  509;  Spiers  v.  Purcell,  2  Posey  624, 
625. 

Where  plaintiffs  motion  for  new  trial 
in  the  lower  court  embraced  a  number 
of  distinct  grounds,  an  assignment  of 
error  specifying  only  that  "the  court 
erred  in  not  giving  plaintiff  a  new  trial/' 
is  too  general,  and  will  not  be  con- 
sidered. Driscoll  v.  Morris,  2  Tex. 
Civ.  App.  603,  21  S.  W.  629. 

The  common  practice  of  assigning  as 
error  that  "the  court  erred  in  over- 
ruling the  motion  for  a  new  trial,"  is 
open  to  the  objection  that  no  error  is 
thereby  specifically  pointed  out. 
Wright  v.  Hays,  34  Tex.  253. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  plaintiffs' 
motion  and  amended  motion  for  a  new 
trial"  is  too  general.  Sloan  v.  Thomp- 
son, 4  Tex.  Civ.  App.  419,  427,  23  S.  W. 
613. 


An  assignment  of  errors  as  follows  a 
"The  court  erred  in  not  granting  a  new 
trial;  the  evidence  did  not  warrant  a 
finding  in  excess  of  $7,500,"  is  too  gen- 
eral to  entitle  the  appellant  to  an  ex- 
amination in  the  supreme  court  of 
complicated  and  contested  accounts. 
Houston,  etc.,  R.  Co.  v.  Snelling,  59 
Tex.  116. 

Assignment  That  Court's  Action 
Was  Erroneous  for  Reasons  Stated  in 
Motion  for  New  Trial. — An  assignment 
of  error  that  the  cOurt  erred  in  over* 
ruling  the  motion  for  new  trial  on  the 
grounds  stated  in  such  motion,  there 
being  more  than  one  ground,  is  too 
general  to  be  considered.  Pearson  v. 
Flanagan,  52  Tex.  266;  Houston,  etc., 
Co.  v.  McNamara,  59  Tex.  255;  Blum 
v.  Whit  worth,  66  Tex.  350,  1  S.  W.  108; 
Cannon  v.  Cannon,  66  Tex.  682,  3  S. 
W.  36;  O'Neal  v.  Wills  Point  Bank,  67 
Tex.  36,  2  S.  W.  754;  Bumpass  v.  Mor- 
rison, 70  Tex.  756,  8  S.  W.  596;  Guad- 
alupe, etc.,  Stock  Ass'n  v.  West,  76 
Tex.  461,  13  S.  W.  307;  Herman  v.  Gun- 
ter,  83  Tex.  66,  18  S.  W.  428;  St.  Louis, 
etc.,  R.  Co.  v.  Woolum,  84  Tex.  570, 
19  S.  W.  782;  Harris  v.  Matthews,  3* 
Tex.  Civ.  App.  424,  81  S.  W.  1198,  af- 
firmed in  84  Tex.  619,  no  op.;  Baker  v. 
State  (Civ.  App.),  5  S.  W.  130;  Mack 
v.  Block  (Sup.),  8  S.  W.  495;  Cullen  v. 
Drane  (Sup.),  10  S.  W.  720;  Laing  v. 
Hanson  (Civ.  App.),  36  S.  W.  116; 
Kansas  City,  etc.,  R.  Co.  v.  Young 
(Civ.  App.),  Ill  S.  W.  764. 

As  assignment  of  error  that  "the 
court  erred  in  overruling  appellant's 
motion  for  a  new  trial  on  the  ground* 
therein  stated,"  when  a  reference  to- 
the  motion  shows  that  a  new  trial  was 
applied  for  on  many  grounds,  is  so- 
general  that  it  will  be  disregarded  on 
appeal.  Bumpass  v.  Morrison,  70  Tex. 
756,  8   S.  W.  596. 

An  assignment  that:-  "The  court 
erred  in  overruling  ahd  not  sustaining 
defendant's  amended  motion  for  a  new 
trial  herein,  and  in  not  granting  de- 
fendant a  new  trial  in  said  cause  for 
all  the  reasons  and  grounds  set  up  in 
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:said  motion,"  is  too  general  when  con- 
sidered in  the  light  of  the  fact  that  ap- 
pellant's amended  motion  for  a  new 
trial  sets  up  some  eight  special  grounds 
why  it  should  be  granted,  each  ground 
presenting  a  separate  reason  therefor. 
Kansas  City,  etc..  R.  Co.  v.  Young 
(Civ.  App.),   Ill   S.   W.   764,  765. 

To  say  that  "the  court  erred  in  over- 
ruling defendant's  motion  for  a  new 
trial  for  all  the  reasons  stated  in  the 
motion"  does  not  render  the  assign- 
ment more  specific  than  if  the  latter 
clause  had  been  omitted.  Harrell  v. 
Mexico  Cattle  Co.,  73  Tex.  612,  11  S. 
W.  863. 

An  assignment  of  errors,  which  al- 
leges error  "in  overruling  plaintiffs 
motion  for  a  new  trial  for  the  eleven 
reasons  therein  contained,"  is  too  gen- 
eral to  require  the  court  to  pass  upon 
it.     Flanagan  v.  Womack,  54  Tex.  45. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendant's 
motion  for  a  new  trial.  The  motion 
for  a  new  trial  raised  all  the  questions 
above  assigned  as  error,  and  brought 
them  pointedly  to  the  attention  of  the 
court,  and  the  same  should  have  been 
granted,  and  the  overruling  of  the  same 
was  error,"  is  too  general.  Comanche 
v.  Zettlemoyer  (Civ.  App.),  40  S.  W. 
641,    642. 

An  assignment  of  error  complaining 
of  error  in  overruling  a  motion  for  new 
trial,  "for  each,  all,  and  every  one  of 
the  grounds  therein  fully  set  out," 
there  being  thirty  different  grounds 
embraced  in  the  motion,  is  too  general 
to  be  considered.  McCown  v.  Terrell, 
9  Tex.   Civ.  App.  66,  29  S.  W.  484. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendants' 
motion  for  a  new  trial,  in  that  the  mo- 
tion set  out  good  cause  for  a  new  trial," 
is  too  general.  Hughey  v.  Mosby,  31 
Tex.   Civ.   App.   76,  71   S.   W.   395. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  for  the  reason 
-therein  set  forth  and  for  other  reasons 
•set   forth    in    defendants   other   assign- 


ments of  error,"  is  too  general  lo  be 
considered.  Brown  v.  Vizcaya  (Civ. 
App.),   55   S.   W.   191. 

An  assignment  complaining  of  the 
overruling  of  a  motion  for  new  trial 
based  upon  the  various  points  herein 
before  considered,  is  too  general  to  be 
considered  as  an  assignment.  Hous- 
ton, etc.,  R.  Co.  v.  Gaither  (Civ.  App.), 
43  S.  W.  266,  affirmed  in  93  Tex.  731, 
no   op. 

Assignment  of  Error  in  That  Ver- 
dict Was  Contrary  to  Law,  Instructions 
or  Evidence. — An  assignment  of  error 
that  the  court  erred  in  overruling  the 
motion  of  defendant  for  a  new  trial 
because  the  verdict  was  contrary  to 
law,  contrary  to  the  instructions  of  the 
court,  and  contrary  to  the  evidence  is 
too  general  and  does  not  point  out  the 
objection  to  the  action  of  the  court, 
and  designate  particularly  the  exact 
parts  of  the  record  in  which  the  error 
is  supposed  to  exist.  Gulf,  etc.,  R.  Co. 
v.  Montier,  61  Tex.  122.  See,  also, 
Noell  v.  Bonner  (Civ.  App.),  21  S.  W. 
553;  Williams  v.  Yoe,  22  Tex.  Civ.  App." 
446,  54  S.  W.  614;  Brewster  v.  State, 
40  Tex.  Civ.  App.  1,  88  S.  W.  858,  af- 
firmed in  101  Tex.  629,  no  op.;  Utley 
v.  Smith  (Civ.  App.),  32  S.  W.  906; 
Blain  v.  Blain  (Civ.  App.),  43  S.  W.  66. 

That  the  court  erred  in  overruling 
the  motion  for  a  new  trial  is  sufficiently 
specific  as  an  assignment  of  error;  but 
where  the  ground  of  the  motion  for  a 
new  trial  is  simply  that  the  verdict  was 
contrary  to  law  and  evidence,  the  only 
question  is  whether  the  evidence,  taken 
and  considered  as  a  whole,  sustains  the 
verdict.  No  particular  defect  or  omis- 
sion can  be  insisted  upon,  nor  can  any 
objection  be  urged  which  was  suscepti- 
ble of  being  particularly  designated  in 
the  assignment.  Hillebrant  v.  Brewer, 
5   Tex.    566. 

Assignments  of  error  complaining  of 
the  action  of  the  trial  court  in  over- 
ruling a  motion  for  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to 
the  law  and  evidence  as  to  defendants' 
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plea  to  the  jurisdiction;  that  the  ver- 
dict is  excessive,  and  is  contrary  to 
the  evidence  as  to  acts  of  negligence, 
are  too  general,  under  Rules  67  and  68 
for  the  district  courts,  to  be  consid- 
ered, where  the  matters  sought  to  be 
covered  by  them  are  set  out  in  the 
motion  for  new  trial  in  substantially 
the  same  general  terms.  Connor  v. 
Saunders,  9  Tex.  Civ.  App.  56,  57,  27 
S.  W.  1140,  affirmed  in  93  Tex.  727, 
no  op. 

.  An  assignment  of  error  that  the 
court  erred  in  overruling  the  motion 
for  a  new  trial,  because  under  the  law 
and  instructions  of  the  court  the  ver- 
dict was  not  supported  by  the  evidence, 
is  too  general  and  does  not  point  out 
the  objection  to  the  action  of  the 
court,  and  designate  particularly  the 
exact  parts  of  the  record  in  which  the 
error  is  supposed  to  exist.  Gulf,  etc., 
R.  Co.  v.  Montier,  61  Tex.  122,  123. 

An  assignment  of  error,  that  "the 
court  should  have  granted  a  new  trial, 
because  the  verdict  of  the  jury  is  con- 
trary to  the  preponderance  of  the  evi- 
dence upon  every  issue  submitted  to 
the  court,  and  to  the  law  as  applied 
to  the  issues  by  the  court,"  is  too  gen- 
eral. Galveston,  etc.,  R.  Co.  v.  Cooper, 
2  Tex.  Civ.  App.  42,  52,  20  S.  W.  990, 
affirmed  in  85  Tex.  431. 

An  assignment  of  error  that  "the 
court  erred  in  not  granting  defendant 
a  new  trial  because  there  is  no  evi- 
dence to  support  the  verdict,  and  it 
could  not  have  been  rendered  by  an 
impartial  jury,  which  is  one  of  the 
grounds  for  a  new  trial  in  defendant's 
motion  therefor,"  is  too  general  to 
merit  consideration.  Texas,  etc.,  R. 
Co.  v.  Raney  (Civ.  App.),  23  S.  W. 
340,  affirmed  in  86  Tex.  373. 

An  assignment  that  "the  court  erred 
in  overruling  defendant's  motion  for  a 
new  trial,  because  the  great  weight  of 
the  evidence  was  against  the  verdict" 
is  too  general.  Campbell  v.  Reagan 
(Civ.  App.),  22   S.  W.   824. 

Assignment  of  Error  in  That  Judg- 


ment Is  Contrary  to  Law  and  Evi- 
dence.— An  assignment  of  error  that 
"the  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial,"  the  only 
ground  of  the  motion  stated  being  in 
these  words:  "Because  the  judgment 
of  the  court  is  contrary  to  the  law  and 
contrary  to  the  evidence,"  is  not  good,, 
under  the  rules  of  practice  established 
by  the  supreme  court  of  Texas.  Jen- 
kins v.  American,  etc.,  Co.  (Supp.),  2  S. 
W.  726.  See,  also,  Baxter  v.  Baker 
(Civ.  App.),  22  S.  W.  258. 

An  assignment  that  "the  court  erred 
in  not  granting  a  new  trial,  because 
the  verdict  and  judgment  were  con- 
trary to  and  against  the  law  and  was 
not  supported  by  the  evidence,"  is  too 
general.  Koepsel  v.  Allen,  68  Tex. 
446,    447,    4    S.    W.    856. 

"Appellant  presents  only  two  assign- 
ments of  error,  to  wit:  'First.  The 
court  erred  in  overruling  defendant's 
motion  for  a  new  trial  because  the 
judgment  of  the  court  is  contrary  to 
the  law.  Under  the  law  the  title  of 
the  defendant  was  good  and  superior 
to  the  plaintiffs  title.  Second.  The 
court  erred  in  overruling  defendant's 
motion  for  a  new  trial  because  the 
judgment  of  the  court  is  contrary  to 
the  evidence.  The  plaintiffs  failed  to 
make  out  a  case  and  failed  to  prove 
their  title  by  a  preponderance  of  the 
evidence.'  These  assignments  are  too 
general.  They  are  not  sufficiently 
specific  to  require  consideration  by 
this  court.  Rev.  St.  1895,  art.  1018: 
Rules  of  Court  of  Civil  Appeals  25,  26- 
(67  S.  W.  xv);  Cartmell  v.  Gammage 
(Civ.  App.),  64  S.  W.  315."  Musick  v. 
O'Brien  (Civ.  App.),  102  S.  W.  458. 

An  assignment  that  the  court  erred 
in  overruling  plaintiff's  motion  to  set 
aside  the  judgment  rendered,  for  the 
reason  that  the  judgment  was  against 
the  law  and  the  evidence  as  set  out 
in  §  1  of  said  motion,  and  §  1  of  the 
motion  being  that  the  "judgment  of 
the  court  is  against  the  law  and  the 
evidence,"     is     too    general    to    require 
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consideration.  Texas  Land,  etc.,  Co. 
v.  Sanders  (Civ.  App.),  113  S.  W.  558, 
559. 

Insufficiency  of  Reference  to  Bill  of 
Exceptions. — An  assignment  of  error 
that  "the  court  erred  in  overruling  de- 
fendant's motion  for  new  trial,  as 
shown  by  bill  of  exceptions  No.  11/' 
is  not  in  compliance  with  the  rules, 
where  the  bill  of  exceptions  "No.  11" 
is  no  more  specific  than  is  the  assign- 
ment, and  an  inspection  of  the  motion 
for  new  trial  shows  that  it  was  asked 
on  eight  separate  grounds.  O'Neil  v. 
Wills  Point  Bank,  67  Tex.  36,  2  S. 
W.    754. 

(b)  Rulings   on   Motions    for   Contin- 
uance. 

An  assignment  of  error  that  "the 
court  erred  in  overruling  defendant's 
application  for  a  continuance,"  is  suffi- 
cient, since  it  complains  of  a  specific 
ruling  of  the  trial  court.  Missouri, 
etc.,  R.  Co.  v.  Howell,  87  Tex.  429,  30 
S.  W.  102,  affirming  30  S.  W.  98. 

In  Missouri,  etc.,  R.  Co.  v.  Rey- 
nolds (Civ.  App.),  26  S.  W.  879,  af- 
firmed in  93  Tex.  735,  no  op.,  the  first 
assignment  of  error  was  that  "the 
court  erred  in  refusing  to  grant  de- 
fendant's application  for  a  contin- 
uance." The  application  contained 
four  distinct  grounds,  for  different 
witnesses.  It  was  held  that  such  as- 
signment was  too  general  and  could 
not  be  considered. 

(c)  Rulings  on   Motions     to     Quash 
Garnishment  Proceedings. 

Where  a  motion  to  quash  garnish- 
ment proceedings  sets  out  eight 
grounds,  on  appeal  the  court  of  civil 
appeals  will  not  consider  all  the 
grounds  under  a  general  assignment 
that  the  trial  court  erred  in  refusing 
to  quash.  Burge  v.  Beaumont  Car- 
riage Co.,  47  Tex.  Civ.  App.  223,  105 
S.  W.  232,  affirmed  in  102  Tex.  579, 
no  op. 

(d)  Rulings  on  Motions  to    Set   Aside 
Judgment  by  Confession. 

An  assignment  of    error    that    "the 


court  erred  in  overruling  defendant's 
motion  to  set  aside  the  judgment  by 
confession  herein,"  is  not  in  compliance 
with  the  rule  where  the  motion  is 
based  upon  six  different  grounds,  each 
of  which  involves  a  question  dif- 
ferent from  the  other.  Williams  v. 
Merchants'  Nat.  Bank,  67  Tex.  606, 
4   S.   W.  163. 

(e)    Error  in  Allowing     or     Refusing 
Nonsuit. 

An  assignment  that  the  court  erred 
in  giving  plaintiff  a  nonsuit  and  then 
entering  judgment  against  plaintiff,  is 
too  general  to  be  considered.  Logan 
v.  Lennix,  40  Tex.  Civ.  App.  62,  88  S. 
W.   364. 

An  assignment  that  the  court  erred 
in  refusing  to  allow  plaintiff  to  take  a 
nonsuit  is  too  general  to  be  considered. 
Logan  v.  Lennix,  40  Tex.  Civ.  App. 
62,  66,  88  S.  W.  364. 
(5)    Errors  in  Verdict. 

(a)  In  general. 

Must  Point  Out  Specific  Error. — An 
assignment  of  error  which  points  out 
no  specific  error  in  the  verdict  will  not 
be  considered.  Reed  v.  Hardeman 
(Sup.),  5  S.  W.  505;  Fant  v.  Andrews 
(Civ.  App.),  46  S.  W.  909;  Engleman 
v.  Deal,  14  Tex.  Civ.  App.  1,  37  S.  W. 
652,  affirmed  in  93  Tex.  729,  no  op. 

Assignment  Objectionable  as  Rais- 
ing More  than  One  Question. — An  as- 
signment of  error  to  the  effect  that  the 
verdict  of  the  jury  is  excessive,  out- 
rageous, unconscionable,  and  man- 
ifested an  absolute  disregard  of  both 
the  law  and  the  evidence,  is  objection- 
able, because  it  raises  more  than  one 
question,  each  in  itself  separate  ob- 
jections to  the  verdict  of  the  jury.  In- 
ternational, etc.,  R.  Co.  v.  McVey  (Civ. 
App.),  81  S.  W.  991. 

(b)  Assignments  Held  Sufficient 

An  assignment  that  the  verdict  is 
contrary  to  the  evidence  in  specific 
particulars  pointed  out  is  sufficient  to 
require  the  appellate  court  to  review 
that  question,  though  not,  in  form,  an 
assertion  that  the  trial  court  erred  in 
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overruling  the  motion  for  new  trial 
upon  such  ground.  St.  Louis,  etc.,  R. 
Co.  v.  McArthur,  96  Tex.  65,  70  S.  W. 
317. 

An  assignment  of  error  that  the  ver- 
dict of  the  jury  should  have  been  for 
the  defendant,  and  the  court  erred  in 
rendering  judgment  against  the  de- 
fendant and  refusing  a  new  trial,  be- 
cause the  evidence  shows  that  the  said 
H.  was  guilty  of  contributory  negli- 
gence; and  said  contributory  negli- 
gence was  the  immediate,  direct,  and 
proxima'te  cause  of  the  injuries  re- 
ceived by  him  is  specific  enough  to 
require  the  appellate  court  to  consider 
it,  where  the  evidence  going  to  show 
contributory  negligence  was  perti- 
nently directed  to  one  act.  Texas,  etc., 
R.  Co.  v.  Hare,  4  Tex.  Civ.  App.  18,  21, 
23  S.  W.  42,  affirmed  in  93  Tex.  651, 
no  op. 

An  assignment  of  error  that  the  evi- 
dence in  this  case  shows  that  de- 
fendants did  not  violate  either  the  con- 
tract of  1887  or  the  contract  of  1888, 
and  that  plaintiff"  did  violate  the  said 
contract  of  January  14,  1888,  and  by  a 
subsequent  contract  made  by  him  with 
M.,  did  put  himself  in  a  position  di- 
rectly antagonistic  to  defendants'  in- 
terest, and  did  thereby  forfeit  and 
violate  the  said  contract  of  1888  is 
specific  enough,  and  presents  the  ques- 
tion whether  or  not  the  subsequent 
contract  of  partnership  entered  into 
between  the  plaintiff  and  M.  was  ipso 
facto  a  violation  of  his  contract  with 
the  defendants.  Bender  &  Son  v.  Pey- 
ton, 4  Tex.  Civ.  App.  57,  64,  23  S.  W. 
222,  affirmed  in  93  Tex.  635,  no  op. 

An  assignment  of  error,  on  appeal, 
that  the  verdict  is  contrary  to  the  evi- 
dence in  specific  particulars,  which 
have  been  made  the  ground  of  a  mo- 
tion for  new  trial,  implies  that  the 
court  erred  in  overruling  such  motion; 
it  is  practically  equivalent  to  an  as- 
signment of  such  error  by  the  court, 
and  is  apparently  recognized  as  a 
proper  form  by  rules  25  and  26  for  the 


court  of  civil  appeals.     St.  Louis,  etc., 
R.  Co.  v.  McArthur,  96  Tex.  65,  70  S. 
W.  317. 
(c)     Assignments   Held   Insufficient 

An  assignment  merely  alleging  that 
verdict  was  erroneous,  without  any 
proposition  thereunder  showing  in 
what  respect  it  was  erroneous,  will 
not  be  considered.  Engleman  v.  Deal, 
14  Tex.  Civ.  App.  1,  37  S.  W.  652,  af- 
firmed in  93  Tex.  729,  no  op. 

An  assignment  of  error  that  the  ver- 
dict of  the  jury  is  contrary  to  the  law 
is  too  indefinite  to  be  considered. 
Sanger  Bros.  v.  Craddock  (Sup.),  2  S. 
W.  196. 

An  assignment  of  error  that  the  ver- 
dict of  the  jury  is  contrary  to  the  evi- 
dence is  too  indefinite  to  be  considered. 
Sanger  Bros  v.  Craddock  (Sup.),  2  S. 
W.  196;  Goodwin  v.  Burton  (Civ. 
App.),  118  S.  W.  587;  St.  Louis,  etc., 
R.  Co.  v.  Frazier  (Civ.  App.),  87  S.  W. 
400,  affirmed  in  101  Tex.  655,  no  op. 

An  assignment  that  "the  verdict  of 
the  jury  is  contrary  to  the  evidence  and 
against  the  evidence,"  is  too  general  to 
be  entitled  to  consideration.  Gross  v. 
Hays,  73  Tex.  515,  11  S.  W.  523;  Pay- 
ton  v.  Love,  20  Tex.  Civ.  App.  613,  49 
S.  W.  1109,  affirmed  in  93  Tex.  669. 
no  op.;  Suggs  v.  Terry  (Civ.  App.),  34 
S.  W.  354. 

An  assignment  of  error  that  "the 
verdict  of  the  jury  is  contrary  to  and 
against  the  weight  of  the  evidence"  is 
too  general.  Suggs  v.  Terry  (Civ. 
App.),   34   S.    W.   354. 

An  assignment  of  error  in  a  motion 
for  a  new  trial  that  the  verdict  was 
against  the  weight  of  the  evidence  is 
too  general.  St.  Louis,  etc.,  R.  Co.  v. 
Bland  (Civ.  App.),  34  S.  W.  768. 

Assignments  of  error  in  the  motion 
for  new  trial  stating  "the  verdict  is 
contrary  to  the  preponderance  of  the 
evidence,  and  contrary  to  the  evidence, 
and  contrary  to  the  charge  of  the 
court,"  not  specifically  pointing  out 
where  the  verdict  is  contrary  to  the 
evidence  or  charge  of  the  court,  are  too 
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general  and  can  not  be  considered. 
Texas,  etc.,  R.  Co.  v.  Norman  (Civ. 
App.),  91  S.  W.  594. 

An  assignment  of  error  to  the  suffi- 
ciency of  the  evidence  to  support 
the  verdict  may  be  denied  considera- 
tion on  account  of  the  too  general 
statement  in  the  motion  for  new  trial, 
that  the  finding  complained  of  "was 
-contrary  to  the  evidence  and  unsup- 
ported by  the  evidence.',  Moody  v. 
Hahn,  25  Tex.  Civ.  App.  474,  62  S.  W. 
-940. 

An  assignment  that  "the  verdict  of 
the  jury  in  finding  that  Cullen  was  not 
the  owner  of  the  judgment  at  the  date 
of  sale,  is  contrary  to  the  great  pre- 
ponderance of  the  evidence,  and  is 
without  any  evidence  to  support  it," 
is  too  general  to  be  considered.  Cul- 
len v.  Emgard  (Civ.  App.),  44  S.  W. 
538,  citing  Texas,  etc.,  R.  Co.  v.  Raney, 
36  Tex.  363,  25  S.  W.  11,  affirming  23 
S.  W.   340. 

In  Maricle  v.  McAlister  Fuel  Co. 
{Civ.  App.),  121  S.  W.  221,  the  as- 
signment of  error  was  to  the  effect 
that  the  verdict  of  the  jury  was 
"wholly  unsupported  by  and  is  against 
the  great  weight  of  the  evidence,"  in 
that,  "first,  there  was  not  proper  or 
sufficient  evidence  introduced  upon 
which  the  jury  could  ascertain  the 
quantity  of  coal  shipped  by  plaintiff 
to  defendant;  second,  the  weight  of 
the  testimony  supported  the  conten- 
tion of  the  defendant  that  the  coal  was 
not  shipped  to  him  by  plaintiff  within 
a  reasonable  time  after  the  plaintiff  had 
received  his  orders."  It  was  held  that 
such  assignment  would  not  be  con- 
sidered where  the  evidence  relating  to 
the  objections  above  quoted  was  not 
pointed  out. 

An  assignment  of  error  in.  an  ac- 
tion in  which  the  jury  found,  on  special 
issues,  that  the  court  erred  in  overrul- 
ing the  motion  for  new  trial  on  the 
ground  that  the  verdict  was  contrary 
to  the  evidence,  "in  this,"  following 
which  are  13  specifications,  relating  to 


dissimilar  issues  submitted  to  the  jury, 
and  after  this  a  long  statement  of  evi- 
dence, without  any  clear  showing  as  to 
the  parts  thereof  cited  in  support  of 
the  several  particulars  in  which  the 
verdict  is  unsupported,  will  be  disre- 
garded, as  not  being  a  clear  and  dis- 
tinct specification  of  error.  Bourland 
v.  Schulz,  39  Tex.  Civ.  App.  572,  87  S 
W.  1167. 

An  assignment  that  the  verdict  is  not 
supported  by  the  evidence,  and  not 
pointing  out  in  what  particular,  is  too 
general  to  require  consideration. 
Cooper  v.  Lee,  1  Tex.  Civ.  App.  9,  21 
S.  W.  998;  King  v.  Henderson^  29  Tex. 
Civ.  App.  601,  69  S.  W.  487;  Leach  v. 
Wilson  County  (Sup.),  13  S.  W.  613; 
Winkler  v.  Winkler  (Civ.  App.),  26  S. 
W\  893;  Stewart  v.  International,  etc., 
R.  Co.  (Civ.  App.),  85  S.  W.  310;  Fant 
v.  Andrews  (Civ.  App.),  46  S.  W.  909. 

Under  the  Texas  appellate  practice 
the  higher  court  has  uniformly  refused 
to  enter  into  the  investigation  of  testi- 
mony upon  an  assignment  of  error 
which  goes  no  further  than  to  state 
that  the  verdict  is  not  supported  by 
sufficient  evidence.  The  assignment 
should  state  in  what  respect  the  evi- 
dence does  not  support  the  verdict — 
the  particulars  in  which  it  is  insufficient 
— and  not  require  the  court  to  ex- 
amine the  whole  statement  of  facts  to 
see  if  it  can  not  discover  some  defect 
which  the  party  complaining  has  not 
thought  proper  to  call  to  its  attention. 
Yoe  v.  Montgomery,  68  Tex.  338,  4  S. 
W.  622;  Randall  v.  Carlisle,  59  Tex.  69, 
70;  Houston,  etc.,  R.  Co.  v.  Shafer,  54 
Tex.  641;  Houston,  etc.,  R.  Co.  v.  Mc- 
Namra,  59  Tex.  255;  Galveston  v.  Dev- 
lin, 84  Tex.  319,  326,  19  S.  W.  395; 
Texas,  etc.,  R.  Co.  v.  Raney  (Civ. 
App.),  23  S.  W.  340,  affirmed  in  86  Tex. 
373. 

An  assignment  asserting  that  a  ver- 
dict or  a  finding  should  have  been  set 
aside  because  there  was  no  evidence  to 
support  it,  raises  merely  a  question  of 
law,    and    not    the     question     of     fact 
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whether  or  not  there  was  sufficient  evi- 
dence to  support  the  verdict  or  finding. 
Von  Carlowitz  v.  Bernstein,  28  Tex. 
Civ.  App.  8,  66  S.  W.  464. 

An  assignment  of  error  that  "the 
verdict  is  not  supported  by  the  evi- 
dence, and  contrary  to  the  evidence, 
and  was  produced  by  the  allowance  of 
prejudicial  evidence  hereinbefore  com- 
plained of,"  not  followed  by  any  prop- 
osition, is  too  general  and  indefinite 
to  be  considered.  Cline  v.  Hackbarth, 
30  Tex.   Civ.  App.   591,  71   S.   W.  48. 

An  assignment  of  error  "because  the 
evidence  is  insufficient  to  support  the 
verdict  and  judgment  of  the  court," 
is  too  general.  Stacy  'v.  Delery  (Civ. 
App.),  122  S.  W.  300. 

An  assignment  of  error  in.  that  the 
verdict  was  not  supported  by  the  evi- 
dence, not  followed  by  a  proposition 
showing  in  what  respect  it  was  de- 
ficient, will  not  be  considered.  King 
v.  Henderson*  29  Tex.  Civ.  App.  601,  69 
S.  W.  487. 

An  assignment  of  error  that  the  ver- 
dict is  not  supported  by  the  evidence, 
and  the  judgment  does  not  dispose  of 
the  questions  involved  in  this  case, 
there  being  no  judgment  divesting  title 
out  of  Lee  to  the  lands  which  Pierce 
exchanged  to  Lee,  is  too  general  to  re- 
quire the  appellate  court  to  review  the 
evidence  in  order  to  determine 
whether  or  not  it  is  sufficient  to  sup- 
port the  verdict.  Cooper  v.  Lee,  1 
Tex.  Civ.  App.  9,  18,  21  S.  W.  998. 

An  assignment  of  error  that  "the 
verdict  of  the  jury  was  not  supported 
by  any  evidence  and  a  new  trial  should 
have  been  granted,"  is  too  general  and 
indefinite  to  demand  consideration. 
Norton  v.  Galveston,  etc.,  Co.  (Civ. 
App.),  108  S.  W.  1044. 

The  grounds  in  a  motion  for  a  new 
trial,  that  "there  is  no  evidence  to  sus- 
tain the  verdict,"  is  insufficient  to  chal- 
lenge the  verdict  in  the  trial  court  or 
on  appeal.  Payton  v.  Love,  20  Tex. 
Civ.  App.  613,  49  S.  W.  1109,  affirmed 
in  93  Tex.  669,  no  op. 


An  assignment  of  error  complaining 
of  the  insufficiency  of  the  evidence  to 
support  the  verdict,  can  not  be  consid- 
ered when  in  the  motion  for  new  trial 
such  ground  was  alleged  generally 
Chicago,  etc.,  R.  Co.  v.  Stillwell,  46 
Tex.  Civ.  App.  647,  104  S.  W.  1071,  af- 
firmed in  102  Tex.  580,  no  op. 

Where  an  assignment  of  error  assails 
the  verdict  as  being  unsupported  by 
the  evidence,  and  in  support  thereof 
appellant  merely  refers  the  court  to  the 
"statement  of  facts"  for  the  evidence,, 
the  assignment  will  not  be  considered 
over  objection  that  it  does  not  comply 
with  the  rules.  Smith  v.  Coble,  39  Tex. 
Civ.  App.  243,  87  S.  W.  170.  And  see 
Adams  v.  Hamilton  (Civ.  App.),  116 
S.   W.   1169. 

Where,  on  appeal,  appellant  assigned 
as  error  the  act  of  the  court  in  ren- 
dering judgment  for  plaintiff  as  con- 
trary to  the  law  and  evidence,  but 
neither  the  assignment  nor  the  proposi- 
tions thereunder  specified  the  fact  or 
facts  in  issue  which  the  evidence  was 
insufficient  to  prove,  as  required  by 
the  statute  and  rules,  they  could  not  be 
considered.  Cain  v.  State,  47  Tex. 
Civ.  App.  382,  106  S.  W.  770. 

An  assignment  that  "the  verdict  of 
the  jury  is  contrary  to  the  law  and  the 
evidence,"  is  too  general  to  be  con- 
sidered, as  it  points  out  no  specific  er- 
ror. Miller  v.  Schmullen,  37  Tex.  233; 
Talbert  v.  Dull,  70  Tex.  675,  8  S.  W. 
530;  Veck  v.  Holt,  71  Tex.  715,  9  S. 
W.  743;  Wilson  v.  Lucas,  78  Tex.  292, 
14  S.  W.  690;  Erie  Tel.,  etc.,  Co.  v. 
Grimes,  82  Tex.  89,  17  S.  W.  831;  Inter- 
national, etc.,  R.  Co.  v.  Hinzie,  82  Tex* 
623,  18  S.  W.  681;  Kuechler  v.  Wilson, 
82  Tex.  638,  18  S.  W.  317;  Weather- 
ford  v.  McFadden,  21  Tex.  Civ.  App. 
260,  51  S.  W.  548;  Reed  v.  Hardeman 
(Sup.),  5  S.  W.  505;  Mack  v.  Block 
(Sup.),  8  S.  W.  495;  Leach  v.  Wilson 
County  (Sup.),  13  S.  W.  613;  Robinson 
v.  Mclver  (Civ.  App.),  23  S.  W.  915; 
Suggs  v.  Terry  (Civ.  App.),  34  S.  W. 
354;  Estes  v.  Estes  (Civ.  App.),  122 
S.  W.  304. 
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An  assignment  of  error  that  "the 
verdict  is  against  the  law  and  evi- 
dence," is  too  indefinite  and  can  not 
be  considered  unless  the  error  is  fun- 
damental or  imperatively  demands  a 
revision  to  prevent  manifest  injustice. 
Bonner  v.  Whitcomb,  80  Tex.  178,  15 
S.  W.  899. 

An  assignment  that  "the  verdict  of 
the  jury  is  contrary  to  the  law,  and  un- 
supported by  the  evidence,"  is  too 
general.  Gilleland  v.  Drake,  2  Posey 
507,  509. 

An  assignment  that  the  court  below 
should  have  granted  a  new  trial  "be- 
cause the  claimant  failed  to  establish 
his  right  to  property  by  a  preponder- 
ance of  the  evidence,  and  because  the 
verdict  and  judgment  are  contrary  to 
the  law  and  the  evidence."  Wilson 
v.  Lucas,  78  Tex.  292,  14  S.  W.  690,  in 
which  it  was  held  that  such  an  assign- 
ment amounts  to  more  than  saying 
that  "the  verdict  and  judgment  are 
contrary  to  the  law  and  the  evidence." 

Under  an  assignment  of  error  that 
the  finding  of  the  jury  was  contrary  to 
law  and  evidence,  the  appellant  or 
plaintiff  in  error  can  not  claim  a  re- 
versal on  the  ground  of  misdirection 
in  the  charge  of  the  court.  But  it 
would  seem  that  the  court  would  look 
to  the  charge,  although  not  assigned 
as  error,  in  a  doubtful  case  on  the  facts, 
to  see  whether  the  verdict  was  entitled 
to  the  full  weight  to  whfch  the  verdict 
of  a  jury  is  entitled  where  the  law  has 
been  properly  given  in  charge.  Kil- 
gore  v,  Jordan,  17  Tex.  341. 

An  assignment  of  error  that  "the 
verdict  is  contrary  to  the  charge"  not 
followed  by  any  proposition,  is  too 
general  and  indefinite  to  be  considered. 
Cline  v.  Hackbarth,  30  Tex.  Civ.  App. 
591,  71  S.  W.  48. 

An  assignment  of  error  that  "the 
finding  of  the  jury  is  contrary  to  the 
law  as  given  them  in  the  instructions 
of  the  court,"  without  discriminating 
as  to  what  particular  branch  of  the 
charge  was  disregarded  by     the     jury, 


will  not  be  considered.  H.  &  T.  C.  R. 
Co.  v.  Marcelles,  59  Tex.  334. 

An  assignment  of  error,  questioning 
the  sufficiency  of  a  verdict  because  it 
contained  no  rinding  upon  a  given  is- 
sue, supported  by  no  fuller  statement 
than  that  "evidence  was  introduced 
thereon,"  does  not  conform  to  the 
rules.  Stroud  v.  Palmer,  66  Tex.  129, 
18  S.  W.  344. 

Assignments  That  Verdict  Was  Ex- 
cessive.— An  assignment  of  error  which 
merely  alleges  that  the  verdict  was  ex- 
cessive is  too  general  to  require 
consideration.  International,  etc.,  R. 
Co.  v.  Hinzie,  82  Tex.  623,  18  S.  W. 
681;  International,  etc.,  R.  Co.  v.  Mil- 
ler (Civ.  App.),  124  S.  W.  109;  Inter- 
national, etc.,  R.  Co.  v.  McVey  (Civ. 
App.),  81  S.  W.  991. 

An  assignment  that  "the  verdict  of 
the  jury  is  excessive,"  is  too  general 
where  numerous  items  make  up  the 
verdict,  as  the  verdict  would  only  be 
tested  by  a  tedious  examination  and 
calculation  of  the  accuracy  of  the  jury's 
finding.  Galveston  v.  Devlin,  84  Tex. 
319,  19  S.  W.  395;  International,  etc., 
R.  Co.  v.  Hinzie,  82  Tex.  623,  625,  18 
S.  W.  681;  Texas,  etc.,  R.  Co.  v. 
Scharbauer  (Civ.  App.),  52  S.  W.  589, 
590,  affirmed  in  93  Tex.  675,  no  op. 

An  assignment  of  error  that  the  ver- 
dict is  excessive,  and  contrary  to  the 
evidence  relating  to  contributory  neg- 
ligence, does  not  touch  the  question 
of  the  excessiveness  of  the  verdict  in 
amount.  Dillingham  v.  Fields,  9  Tex. 
Civ.  App.  1,  29  S.  W.  214,  affirmed  in 
93  Tex.   728,  no  op. 

An  assignment  of  error  that  "the 
verdict  of  the  jury  under  the  law  and 
the  facts  in  the  case  is  grossly  excess- 
ive," is  too  general  to  require  notice 
from  the  appellate  court.  It  does  not 
inform  the  court  in  what  respect,  under 
the  facts,  the  verdict  is  grossly  ex- 
cessive; and,  without  aid  from  the  as- 
signment, the  court  would  be  required 
to  engage  in  an  exhaustive  inspection 
of  all  the  testimony  in  the  record    to 


Digitized  by 


Google 


252 


Assignments  of  Error 


determine  what,  if  any,  facts  sustain 
it.  Galveston  v.  Devlin,  84  Tex.  319, 
19  S.  W.  395,  citing  Cannon  v.  Cannon, 
66  Tex.  682,  685,  3  S.  W.  36;  Interna- 
tional, etc.,  R.  Co.  v.  Hinzie,  82  Tex. 
623,   18   S.  W.   681. 

An  assignment  of  error  that  the  ver- 
dict of  the  jury  is  excessive  and  con- 
trary to  the  charge  of  the  court  is  too 
indefinite  to  be  considered.  Sanger 
Bros.  v.  Craddock  (Sup.),  2  S.  W.  196. 

Upon  a  general  assignment  merely, 
that  "if  the  plaintiff  is  entitled  to  re- 
cover anything,  the  verdict  and  judg- 
ment are  for  a  much  greater  sum  than 
the  pleading  and  evidence  authorize," 
where  the  matters  litigated  and  decided 
embrace  such  a  number  and  variety  of 
particulars,  amounting  in  the  aggre- 
gate to  so  considerable  a  sum,  the  su- 
preme court  can  not  be  required  to  in- 
spect all  the  various  instruments  of 
evidence,  and  an  account  consisting  of 
small  items,  amounting  in  all  to  sev- 
eral hundred  dollars,  to  see  if  the  ver- 
dict may  not  include  some  trifling 
items  or  amount  to  which  there  was  a 
legal  defense,  and  which  was  there- 
fore improperly  allowed;  especially 
when  the  attention  of  the  court  below 
does  not  appear  to  have  been  called  to 
the  point;  and  there  is  no  cause  to  ap- 
prehend that  any  injustice  was,  in 
fact,  done  by  the  verdict  to  the  party 
complaining.  To  authorize  a  reversal 
of  the  judgment  for  such  an  error,  it 
should  at  least  have  been  pointed  out 
in  the  assignment  of  errors.  Hicks  v. 
Bailey,   16  Tex.  229. 

<G)    Errors  in  Findings  of  Court. 
<a)    Necessity  for  Specifically  Pointing 
Out  Error. 

The  proper  practice  is  to  have  the 
court  reduce  to  writing  its  conclusions 
of  fact  and  law.  When  this  is  not 
done,  no  assignment  of  error  will  be 
considered  which  does  not  point  out 
specifically  the  error  complained  of. 
Douglass  v.  Duncan,  66  Tex.  122,  18 
S.  W.  343;  Hardin  v.  Abbey,  57  Tex. 
582. 


An  assignment  of  error,  that  the 
trial  court  erred  in  concluding  under 
the  facts  found  that  the  defendant  was 
guilty  of  negligence  and  the  plaintiff 
was  not  guilty  of  contributory  negli- 
gence and  in  entering  judgment  for  the 
plaintiffs  is  too  general.  It  presents 
more  than  one  distinct  proposition,  and 
does  not  under  either  of  them  sep- 
arately present  any  ground  of  error. 
Pecos,  etc.,  R.  Co.  v.  Ball  (Civ.  App.), 
114  S.  W.  403. 

The  findings  of  fact  by  the  court 
have  the  same  force,  and  are  entitled 
to  the  same  weight,  as  the  verdict  of 
the  jury.  The  appellate  court  is 
authorized  to  overrule  them  only  when 
they  are  without  any  evidence  to  sup- 
port them,  or  when  they  are  so 
against  the  great  weight  and  prepon- 
derance of  the  evidence  as  to  be  man- 
ifestly wrong.  When,  therefore,  an 
assignment  of  error  does  not  claim  that 
the  finding  of  fact  of  the  court  referred 
to  is  subject  to  either  of  these  objec- 
tions, and  does-  not  present  any  such 
question,  it  will  not  be  considered. 
Best  v.  Kirkendall  (Civ.  App.),  107  S. 
W.   932. 

(b)    Assignments  Held  Sufficient 

Where  the  issue  involved  was  that 
of  priority  as  between  a  mortgage  and 
an  unrecorded  deed,  an  assignment  as- 
serting that  certain  lease  contracts 
exhibited  to  the  mortgagee  did  not  on 
their  face  put  him  on  inquiry  as  to 
such  deed,  and  that  the  trial  court  erred 
in  holding  that  they  did,  was  sufficient 
in  form  to  present  such  question. 
Belcher  Land  Mortg.  Co.  v.  Norris,  29 
Tex.  Civ.  App.  361,  68  S.  W.  548,  af- 
firmed in  95  Tex.  683,  no  op. 

The  failure  of  appellant's  assignment 
of  error  to  specify  wherein  the  evi- 
dence is  insufficient  to  support  the 
finding  of  the  trial  court  is  a  defect 
which  justice  demands  to  be  over- 
looked in  a  case,  where  an  officer  of  a 
Texas  court  of  justice  has  misappro- 
priated trust  funds  and  seeks  to  swear 
away     the     rights      of      nonresidents 
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thereto.      Dodson   v.    Ford,     29     Tex. 
Civ.  App.  115,  68  S.  W.  194. 

(c)    Assignments  Held  Insufficient. 

An  assignment  of  error  that  the 
court  erred  in  its  findings  of  the  facts 
therein,  fails  to  point  out  any  specific 
error,  and  under  the  rules  should  not 
be  considered.  Strauss  &  Co.  v.  Gross, 
2  Tex.   Civ.   App.   432,   21   S.   W.   305. 

An  assignment  of  error  that  "the 
findings  and  judgment  of  the  court  are 
not  supported  by  the  pleadings,  evi- 
dence and  law  of  the  case,"  is  too  gen- 
eral to  justify  consideration.  Hanover 
Fire  Ins.  Co.  v.  Shrader,  11  Tex.  Civ. 
App.  255,  31  S.  W.  1100,  32  S.  W.  344, 
affirmed  in  89  Tex.  35. 

An  allegation  in  an  assignment  of  er- 
ror that  the  finding  of  the  trial  court 
is  against  "practically  the  undisputed 
evidence"  is  too  uncertain  and  indefi- 
nite to  require  consideration  of  the  as- 
signment by  the  appellate  court.  Mor- 
ris v.  Morris,  47  Tex.  Civ.  App.  244, 
105  S.  W.  242,  affirmed  in  102  Tex.  588, 
no  op. 

A  general  assignment  of  errors  that 
"the  court  erred  in  each  and  every  find- 
ing of  fact,  from  fourth  to  tenth,  in- 
clusive, because  said  findings  are  not 
just  and  fair  deductions  or  conclusions 
from  any  evidence  in  the  case,"  sug- 
gests no  specific  error  under  any  rule 
of  practice.  Richardson  v.  Levi,  67 
Tex.  359,  3  S.  W.  359. 

An  assignment  of  error  that  "the 
purported  conclusions  of  facts  stated 
by  the  court  are  not  supported  by  the 
evidence,  and  can  not  be  sustained  by 
the  facts  displayed  in  the  record,"  is 
too  general  to  require  the  supreme 
court  to  go  through  the  entire  state- 
ment of  facts,  as  has  been  repeatedly 
decided.  Green  v.  Gibson  (Sup.),  18  S. 
W.  494. 

An  assignment  of  error  that  "the 
court  erred  in  its  conclusions  of  law, 
in  refusing  to  foreclose  appellants' 
mechanic's  lien,"  is  too  general.  Amer- 
ican Legion  of  Honor  v.  Rowell,  78 
Tex.  677,  15  S.  W.  217;  Gunter  v.  Lil- 


lard  &  Co.,  1  Tex.  Civ.  App.  325,  21  S* 
W.  118;  Smith  z/.  Huckaby,  4  Tex.  Civ. 
App.  80,  23  S.  W.  397. 

That  "the  court  erred  in  holding  that 
the  notes  sued  on  are  secured  by  a 
vendor's  lien  upon  the  land  in  con- 
troversy," is  an  assignment  of  error 
too  general  to  be  entitled  to  consid- 
eration. Gunter  v.  Lillard  &  Co.,  1 
Tex.  Civ.  App.  325,  21  S.  W.  118. 

In  Masterson  v.  Glaze  (Civ.  App.), 
46  S.  W.  1048,  the  assignment  of  er- 
rors was  as  follows:  "The  defendants 
herein  objected  and  excepted  in  open 
court  to  the  findings  of  the  court  both 
as  to  the  facts  and  to  the  law  in  this 
cause,  because  the  findings  of  fact  did 
not  contain  all  the  facts  adduced  on 
the  trial,  and  because  the  finding  of 
law  is  not  supported  by  the  facts." 
Such  an  assignment  is  not  such  as  is 
contemplated  by  the  rules  of  the  court 
of  civil  appeals,  and  is  too  general  for 
consideration. 

An  assignment  of  error  called  upon 
the  supreme  court  to  determine 
whether  the  undisputed  testimony  in 
the  case  establishes  the  plea  of  fellow 
servant.  The  court  of  civil  appeals 
had  found  that  there  was  evidence 
which  tended  to  prove  that  "the  engi- 
neer exercised  authority  and  controt 
over  the  Brakeman  Bowles"  (the  de- 
ceased). The  correctness  of  this  find- 
ing not  being  challenged,  the  supreme 
court  was  not  called  upon  by  the  as- 
signment to  examine  into  the  facts 
upon  that  question.  San  Antonio,  etc.„ 
R.  Co.  v.  Bowles,  88  Tex.  634,  32  S.  W. 
880,  affirming  30  S.  W.  89,  727. 

(7)    Errors  in  Judgments  or  Decrees, 
(a)    In  General. 

An  assignment  of  error  to  the  judg- 
ment or  decree  of  the  court  below 
should  specify  wherein  the  same  was 
erroneous.  Harvey  v.  Ogilvie,  66  Tex. 
185,  18  S.  W.  448;  Strauss  &  Co.  v. 
Gross,  2  Tex.  Civ.  App.  432,  21  S.  W. 
305;  San  Antonio  v.  Alamo  Nat.  Bank 
(Civ.  App.),  114  S.  W.  909;  Stephen- 
ville  Oil  Mill  v.  McNeill   (Civ.  App.), 
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122  S.  W.  911;  Garrison  v.  Ochiltree 
County  (Civ.  App.),  Ill  S.  W.  445; 
Jennings  v.  Wilier  (Civ.  App.),  32  S. 
W.  24,  affirmed  in  93  Tex.  664,  no  op. 

An  assignment  "that  the  court  erred 
in  not  rendering  judgment  in  favor  of 
the  city  against  plaintiff  for  the  sum 
of  $17,626.85,  amount  of  warrants 
claimed  to  have  been  issued,  and  fraud- 
ulently repaid  to  plaintiff  by  Otto 
Meerscheidt,  city  treasurer,  at  plain- 
tiffs solicitation  and  request  in  viola- 
tion of  the  charter  and  ordinances  of 
said  city,  as  prayed  for  in  paragraph  2 
of  defendant's  answer,"  does  not  point 
out  the  specific  error  and  is  insufficient. 
Art.  1018,  Rev.  Stat.  1895.  San  An- 
tonio v.  Alamo  Nat.  Bank  (Civ.  App.), 
114   S.   W.   909,   910. 

An  assignment  of  error  which  al- 
leges, in  substance,  that  the  final  judg- 
ment in  favor  of  several  parties 
recovering  in  different  rights  was  er- 
roneous in  the  foreclosure  of  their 
several  pretended  mechanics'  liens, 
because  no  one  of  said  parties  had 
complied  with  the  law  so  as  to  entitle 
him  to  a  foreclosure,  is  too  general. 
Jennings  v.  Wilier  (Civ.  App.),  32  S. 
W.  24,  26,  affirmed  in  93  Tex.  664, 
no  op. 

<b)    Assignments  Held  Sufficient. 

An  assignment  of  error  that  "the 
court  erred  in  rendering  judgment  for 
plaintiff  on  such  questions  and  an- 
swers as  noted  above,"  held  sufficient 
to  question  the  sufficiency  of  the  spe- 
cial verdict  to  support  the  judgment. 
Newbolt  v.  Lancaster,  83  Tex.  271,  18 
S.  W.  740. 

An  assignment  complaining  of  a 
judgment  because  not  authorized  by 
the  pleadings  is  sufficient  to  raise  the 
question  of  the  right  of  the  trial  court 
to  add  an  amount  for  interest  to  the 
damages  as  found  by  the  jury.  San 
Antonio,  etc.,  R.  Co.  v.  Addison,  96 
Tex.  61,  64,  70  S.  W.  200. 

An  assignment  of  error  professing 
to  point  out  wherein  the  judgment  is 
contrary  to  the  evidence,  setting  forth. 


the  several  matters  of  which  appellant 
complains  in  this  respect,  is  held  prob- 
ably sufficient  as  against  objection  that 
it  embraced  more  than  one  subject. 
Ostrom  v.  Arnold,  24  Tex.  Civ.  App. 
192,  58  S.  W.  -630,  affirmed  in  94  Tex. 
706,  no  op. 

Although  assignments  attack  the 
judgment  as  being  contrary  to  the 
evidence,  and  not  specifically  that  it 
is  not  supported  by  the  findings  of 
fact,  yet  the  appellate  court  is  unable, 
for  this  reason,  to  refuse  to  consider 
the  assignments,  because  it  may  be  of 
the  opinion  that  the  findings  of  fact 
did  not  support  the  judgment.  Belt 
v.  Cetti  (Civ.  App.),  118  S.  W.  241, 
244. 

(c)    Assignments  Held  Insufficient. 

General  Assignment  That  Court  be- 
low Erred   in   Rendering   Judgment. — 

The  general  assignment  of  error  that 
the  court  below  erred  in-  rendering  its 
judgment  or  decree  for  the  plaintiff  or 
defendant,  as  the  case  may  be,  is  too 
general  to  be  entitled  to  consideration. 
Hardin  v.  Abbey,  57  Tex.  582;  Doug- 
lass v.  Duncan,  66  Tex.  122,  18  S.  W. 
343;  Strauss  &  Co.  v.  Gross,  2  Tex. 
Civ.  App.  432,  21  S.  W.  305;  Engleman 
v.  Deal,  14  Tex.  Civ.  App.  1,  37  S.  W. 
652,  affirmed  in.  93  Tex.  729,  no  op.; 
Wright  v.  Wren  (Sup.),  16  S.  W.  996; 
Bryant  v.  Galbraith  (Civ.  App.),  43 
S.  W.  833;  Cartmell  v.  Gammage  (Civ. 
App.),  64  S.  W.  315;  Yeakley  v.  Gaston 
(Civ.  App.),  Ill  S.  W.  768;  San  An- 
tonio v.  Alamo  Nat.  Bank  (Civ.  App.), 
114  S.  W.  909;  Stephenville  Oil  Mill 
v.  McNeill  (Civ.  App.),  122  S.  W.  911; 
Kidd  v.  Dugan,  2  App.  Civ.  Cases, 
§  50. 

Assignments  of  error  that  the  judg- 
ment was  erroneous,  without  any 
proposition  thereunder  showing  in 
what  respect  it  was  erroneous,  will  not 
be  considered.  Engleman  v.  Deal,  14 
Tex.  Civ.  App.  1,  37  S.  W.  652,  affirmed 
in  93  Tex.  729,  no  op. 

An  assignment  of  error  that  "the 
court  erred  in  giving  judgment  for  the 
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plaintiff,  and  in  not  giving  judgment 
for  the  defendant,  on  the  facts  proved 
and  the  law  arising  therefrom"  is  too 
general.  Mason  v.  Stapper  (Sup.),  8 
S.  W.  598,  599. 

An  assignment  of  error  that  "the 
court  erred  in  dismissing  plaintiffs 
suit  and  in  rendering  judgment  against 
liitn  for  costs,"  is  too  general  to  be 
■considered.  Tronnier  v.  Munger,  etc., 
Mfg.  Co.  (Civ.  App.),  31  S.  W.  245. 

An  assignment  of  error  that  the 
court  erred  in  not  rendering  a  judg- 
ment for  the  plaintiff  for  the  land  sued 
for,  costs  of  this  suit,  the  damage 
proved,  and  in  not  ordering  a  writ  of 
possession  to  put  defendant  out  of,  and 
put  plaintiff  in  possession  of,  said  land 
tinder  the  pleadings  of  the  parties  filed 
in  this  case,  and  the  evidence  given  on 
the  trial  of  the  case  is  too  general  and 
can  not  be  considered.  It  does  not 
point  out  in  what  respect  the  court 
committed  error  in  not  rendering  a 
judgment  for  the  plaintiff  for  the  land 
ana  damages,  and  not  ordering  a  writ 
of  possession.  Mynders  v.  Ralston,  68 
Tex.  498,  499,  4  S.   W.   854. 

Under  rules  24  and  25  for  Courts  of 
Civil  Appeals,  assignments  of  error  ob- 
jecting that  the  judgment  allowed  a 
recovery  in  favor  of  an  intervener,  in 
an  action  on  a  note,  for  the  amount  of 
"his  claim,  and  refused  a  recovery  in 
favor  of  the  maker  against  the  payee, 
who  endorsed  it  to  plaintiffs,  without 
more  specifically  showing  wherein 
there  was  error,  are  too  general  to  be 
considered.  Watzlavzick  v.  Oppen- 
Tieimer,  38  Tex.  Civ.  App.  306,  85  S. 
AV.  855,  affirmed  in  101  Tex.  665,  no  op. 

A  decree  in  the  district  court  ad- 
judged to  one  of  the  parties  a  parcel 
of  land  and  against  said  party  a  judg- 
ment for  $250.  The  decree  further  or- 
dered that  in  default  of  payment 
within  20  days  the  land  should  pass, 
from  the  party  to  whom  decreed,  to 
the  party  to  whom  the  money  was  ad- 
judged. An  assignment  of  error  com- 
plained  that   "the   court   erred   in   ren- 


dering judgment  against  the  defend- 
ant Branch  for  the  sum  of  $250  *  *  * 
in  favor  of  Hardin,"  etc.  This  did  not 
call  the  attention  of  the  court  of  civil 
appeals  to  the  fact  that  the  judgment 
below  provided  for  a  forfeiture  of  a 
portion  of  the  land  adjudged  to  Branch 
upon  his  failure  to  pay  Hardin  the 
money  within  the  time  specified.  The 
omission  can  not  be  supplied  in  an  ap- 
plication for  writ  of  error,  and  the 
question  of  the  forfeiture  can  not  be 
considered  by  the  supreme  court.  Des- 
muke  v.  Houston,  89  Tex.  10,  32  S. 
W.  1025,  affirming  31  S.  W.  198. 

When  Such  General  Assignment 
Sufficient. — The  general  assignment  of 
error  that  "the  court  erred  in  giving 
judgment  for  the  defendants  instead  of 
for  the  plaintiff,"  might  be  sufficient  as 
an  assignment  if  the  error  complained 
of  involved  a  single  question  of  law  or 
one  issue  of  fact  to  be  determined  by 
the  weight  and  preponderance  of  the 
evidence  in  favor  of  one  or  the  other 
party,  or  merely  the  sufficiency  of  the 
evidence  as  a  whole  to  support  the 
judgment.  Austin  v.  Gulf,  etc.,  R.  Co., 
45   Tex.   234. 

An  assignment  of  error  that  the 
judgment  of  the  court  was  contrary  to 
law  is  too  general  and  indefinite. 
Gilleland  v.  Drake,  2  Posey  507; 
Waxahatchie,  etc.,  R.  Co.  v.  Alexander, 
1  App.  Civ.  Cases,  §  1202. 

An  assignment  of  error  that  the 
judgment  of  the  court  is  contrary  to 
the  law  of  the  action,  and  not  sup- 
ported or  warranted  by  the  law  arising 
from  the  facts  proved,  is  too  general. 
Mason  v.  Stapper  (Sup.),  8  S.  W.  598, 
599. 

An  assignment  that  "the  judgment 
entered  was  contrary  to  the  law  for  the 
reason  that  the  plaintiff  was  entitled  to 
the  judgment  against  all  the  defend- 
ants, and  the  judgment  should  have 
apportioned  the  damages  between  the 
defendants,"  can  not  be  considered,  be- 
cause too  general.  Missouri,  etc.,  R. 
Co.  v.   Gober   (Civ.  App.),   125  S.  W- 
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383,  citing  Garrison  v.  Ochiltree 
County  (Civ.  App.),  Ill  S.  W.  445. 

That  Judgment  Was  Contrary  to  or 
Not  Supported  by  the  Evidence. — An 
assignment  of  error  that  the  court 
erred  in  rendering  its  judgment  or  de- 
cree because  such  judgment  or  decree 
was  contrary  to,  or  not  supported  by 
)he  evidence  is  too  general.  Macey  v. 
Wilson  (Sup.),  12  S.  W.  282;  Acker- 
man  v.  Huff,  71  Tex.  317,  9  S.  W.  236; 
Harvey  v.  Ogilvie,  66  Tex.  185,  18  S. 
W.  448. 

An  assignment  of  error  that  "the 
court  erred  in  rendering  judgment  for 
the  plaintiff,  because  the  evidence  in 
this  case  is  not  sufficient  to  sustain  a 
judgment  for  plaintiff,"  is  too  general. 
St.  Louis,  etc.,  R.  Co.  v.  Martin  (Civ. 
App.),  35   S.   W.  28,  29. 

An  assignment  of  error  that  "the 
judgment  of  the  court  is  contrary  to 
the  evidence,  the  burden  of  proof  be- 
ing upon  appellee,  she  having  failed  to 
establish  her  claim  in  law  and  in  fact," 
is  too  general  to  be  considered.  Macey 
v.  Wilson  (Sup.),  12  S.  W.  282. 

An  assignment  of  error  that  "upon 
the  evidence  adduced  on  the  trial  of  this 
case,  and  on  the  weight  of  the  testi- 
mony, judgment  should  have  been  ren- 
dered in  favor  of  the  plaintiff,"  is  too 
general  for  consideration.  Boehm  v. 
Calisch    (Sup.),  3   S.   W.  293. 

An  assignment  of  error  to  a  judg- 
ment upon  a  defendant's  claim  in  re- 
convention, on  the  ground  that  it  is 
not  supported  by  the  evidence,  and  is 
not  in  accordance  with  the  allegations 
of  the  plea  in  reconvention,  where  the 
assignment  does  not  state  in  what  re- 
spect the  evidence  is  insufficient  to 
support  the  plea,  nor  point  out  the 
variance  between  the  allegation  of  the 
plea  and  the  evidence  introduced  in 
support  of  it,  is  too  general.  Rules  24 
and  26.  Garcia  v.  Gray,  67  Tex.  282, 
283,  3  S.  W.  42. 

An  assignment  that  the  judgment  is 
contrary  to  the  law  and  the  evidence, 
is  too  general  to  be  considered.     Sid- 1 


dall  v.  Goggan  &  Bro.,  68  Tex.  708,  5- 
S.  W.  668;  Gulf,  etc.,  R.  Co.  v.  Ellisonr 
70  Tex.  491,  7  S.  W.  785;  Houston  v. 
Blythe,  71  Tex.  719,  10  S.  W.  520; 
American  Legon  of  Honor  v.  Rowell, 
78  Tex.  677,  15  S.  W.  217;  Thompson 
v.  Chaffee,  39  Tex.  Civ.  App.  567,  89  S. 
W.  285;  Leach  v.  Wilson  County 
(Sup.),  13  S.  W.  613;  Fuller  v.  Follis 
(Civ.  App.),  24  S.  W.  368;  Day  v.  Dal- 
ziel  (Civ.  App.),  32  S.  W.  377; 
Florsheim  Bros.,  etc.,  Co.  v.  Todd  (Civ. 
App.),  35  S.  W.  51;  Cain  v.  State,  47 
Tex.  Civ.  App.  382,  106  S.  W.  770; 
Wintz  v.  Gordon,  2  Posey  212. 

An  assignment  of  error  that  "the 
court  erred  in  rendering  judgment 
against  proponent  and  in  refusing  to 
probate  said  will,  because  said  judg- 
ment is  contrary  to  the  evidence  and 
the  law,  and  because  said  will  was 
fully  established  and  proven  according 
to  law,  and  by  sufficient  evidence," 
simply  means  that  the  judgment  is 
contrary  to  the  law  and  the  evidence, 
and  is  too  general  to  be  considered. 
Fuller  v.  Follis  (Civ.  App.),  24  S.  W. 
368. 

An  assignment  of  error  that  the  de- 
cree is  contrary  to  the  law  and  the  evi- 
dence, and  should  have  been  in  favor 
of  the  plaintiff  for  title  to  and  posses- 
sion  of  the  land  in  controversy,  and 
for  rents  and  damages  as  prayed  in 
plaintiffs  petition,  does  not  comply 
with  the  statute  requiring  all  errors, 
relied  upon  for  the  reversal  of  a  judg- 
ment, to  be  distinctly  specified,  and  de- 
claring that  "all  errors  not  so- 
distinctly  specified  shall  be  considered 
by  the  supreme  court  or  court  of  ap- 
peals as  waived."  Rev.  Stat,  art  1037. 
Harvey  v.  Ogilvie,  66  Tex.  185,  186,  1* 
S.  W.  448. 

An  assignment  of  error  that  "the 
court  erred  in  its  judgment  in  confirm- 
ing the  report  of  commissioners  herein 
because  said  judgment  is  contrary  to 
the  law  of  the  case  and  against  evi- 
dence heard  upon  the  trial  hereof,"' 
is  too  general  to  receive  consideration. 
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Houston  v.  Blythe,  71  Tex.  719,  10  S. 
W.   520. 

An  assignment  of  error  that  "the 
court  erred  in  rendering  judgment  for 
appellee,  Elizabeth  Wilson,  under  the 
law  and  evidence  in  this  case,"  is  too 
general  to  be  considered.  Macey  v. 
Wilson   (Sup.),  12  S.  W.  282. 

An  assignment  of  error  that  "the 
court  erred  in  refusing  to  probate  the 
will  of  Amelia  Fuller,  deceased,  upon 
the  facts  and  evidence  adduced  in  sup- 
port thereof,"  is  too  general,  amount- 
ing only  to  the  assignment  that  the 
judgment  is  contrary  to  the  law  and 
the  evidence.  Fuller  v.  Follis  (Civ. 
App.),  24   S.  W.  368. 

An  assignment  of  error  that  the 
judgment  is  contrary  to  law  and  jus- 
tice, and  is  without  any  evidence  to 
support  it  is.  too  general.  Rule  26. 
Siddall  v.  Goggan  &  Bro.,  68  Tex.  708, 
710,  5  S.  W.  668. 

That  Judgment  Is  Contrary  to 
Charge  and  Evidence. — An  assignment 
of  error  that  "the  judgment  is  without 
authority  of  law  or  evidence,  and  con- 
trary to  the  charge  and  the  evidence," 
not  followed  by  any  proposition,  is  too 
general  and  indefinite  to  be  considered. 
Cline  v.  Hackbarth,  30  Tex.  Civ.  App. 
591,  71  S.  W.  48. 

That  the  Judgment  Is  Excessive. — 
An  assignment  of  error  that  "the 
judgment  is  excessive  under  the  evi- 
dence," is  too  general.  Consolidated, 
etc.,  Ref.  Co.  v.  Conring .  (Civ.  App.), 
.33  S.  W.  547,  affirmed  in  93  Tex.  703, 
no  op. 

In  an  action  to  recover  damages  for 
the  detention  and  conversion  of  goods 
belonging  to  plaintiffs,  an  assignment 
of  error  that  the  damage  sustained  by 
plaintiffs  does  not  equal  the  amount 
of  the  judgment,  is  too  general  for 
consideration  on  appeal,  where  the 
amount  allowed  was  considerably  less 
than  that  sued  for,  and  it  does  not  ap- 
pear what  items  were  allowed  and  what 
were  disallowed.  Southern  Pac.  Co. 
v.  Redding  &  Son,  17  Tex.  Civ.  App. 
2  Tex— 17 


440,   441,   43   S.   W.   106,  affirmed  in   93 
Tex.  650,  no  op. 

(8)    Error     in     Approval     of     Claims 
against  Estates. 

On  appeal  from  an  order  of  the  dis- 
trict court  approving  a  claim  against 
an  estate,  it  is  a  sufficient  assignment  to 
allege  that  the  court  erred  in  approv- 
ing the  claim.  Harper  v.  Stroud,  41 
Tex.   367. 

3.    Statement  of   Reason  Why  Action 
of  Court  Claimed  to  Be  Erroneous. 

Some  decisions  lay  down  the  rule 
that  each  error  assigned  should  contain 
a  distinct  ground  for  the  reversal  of 
the  judgment,  with  a  specification  of 
the  reason  why  it  should  be  reversed. 
Pearson  v.  Flanagan,  52  Tex.  266,  278: 
Robertson  v.  Coates,  1  Tex.  Civ.  App. 
664,  20  S.  W.  875,  affirmed  in  93  Tex. 
694,   no   op. 

In  Cobb  v.  Johnson  (Civ.  App.),  105 
S.  W.  847,  the  court  said:  "There  are 
cases  holding  that  the  reason  given  in 
an  assignment  is  not  necessarily  a  part 
thereof  and  may  be  ignored  and  a  new 
reason  substituted  in  the  brief.  But 
it  is  believed  that  that  rule  is  only  ap- 
plicable where  error  is  assigned  to 
some  particular  ruling  of  the  trial 
court,  as,  for  instance,  to  a  paragraph 
of  the  charge,  or  to  the  admission  or 
exclusion  of  testimony,  and  not,  as 
here,  where  the  assignment  refers  to 
no  particular  ruling,  but  assails  the 
final  judgment  as  a  whole,  and  would, 
therefore,  be  too  general  to  be  con- 
sidered, but  for  the  fact  that  it  states 
what  the  error  consists  in,  which  in 
this  instance  was  that  the  contract  was 
not  in  writing." 

The  weight  of  authority  according  to 
the  more  modern  decision,  is,  however, 
to  the  effect  that  when  an  assignment 
of  error  is  sufficiently  specific  to  enable 
the  court  to  see  that  a  particular  ruling 
is  complained  of,  it  should  be  held 
good,  though  it  should  fail  to  state  the 
reason  why  such  ruling  is  claimed  to 
be  erroneous.  Clarendon  Land,  etc., 
Co.  v.  McClelland  Bros.,  86  Tex.   179, 
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23  S.  W.  576;  Bonham  Cotton  Press 
Co.  v.  McKellar,  86  Tex.  694,  26  S.  W. 
1056;  Scott  v.  Farmers',  etc.,  Bank 
(Civ.  App.),  66  S.  W.  485;  Gulf,  etc.,  R. 
Co.  v.  Williams  (Civ.  App.),  39  S.  W. 
967;  Gulf,  etc.,  R.  Co.  v.  Ramey  (Civ. 
App.),  24  S.  W.  654.  And  see  Davis  v. 
Missouri,  etc.,  R.  Co.,  17  Tex.  Civ.  App. 
199,  43  S.  W.  44;  Haight  &'  Co.  v. 
Turner,  44  Tex.  Civ.  App.  595,  99  S. 
W.  196;  Gulf,  etc.,  R.  Co.  v.  Walters, 
49  Tex.  Civ.  App.  71,  107  S.  W.  369; 
Brackenridge  v.  Claridge,  91  Tex.  527, 
44  S.  W.  819;  Missouri,  etc.,  R.  Co.  v. 
James  (Civ.  App.),  120  S.  W.  269. 

"The  reasons  by  which  allegations  of 
error  are  sought  to  be  sustained  find 
their  proper  place  in  the  propositions, 
statements,  and  authorities  required  to 
be  set  forth  in  the  brief,  under  and  in 
support  of  the  respective  assignments." 
Clarendon  Land,  etc.,  Co.  v.  McClel- 
land Bros.,  86  Tex.  179,  23  S.  W.  576. 
To  the  same  effect,  see  Davis  v.  Mis- 
souri, etc.,  R.  Co.,  17  Tex.  Civ.  App. 
199,  43  S.  W.  44;  Haight  &  Co.  v. 
Turner,  44  Tex.  Civ.  App.  595,  99  S.  W. 
196;  Abilene  Live-Stock  Co.  v.  Guinn 
(Civ.  App.),  51  S.  W.  885;  Kansas  City, 
etc.,  R.  Co.  v.  Williams  (Civ.  App.), 
Ill  S.  W.  196. 

It  would  seem  to  be  the  settled  prac- 
tice to  disregard  the  reasons  in  an  as- 
signment of  error,  and  to  9  treat  the 
same  as  if  such  reasons  had  been 
omitted.  Fuqua  v.  Pabst  Brewing  Co., 
90  Tex.  298,  38  S.  W.  29,  750,  reversing 
36  S.  W.  479;  Wright  v.  United  States 
Mortg.  Co.  (Civ.  App.),  54  S.  W.  568; 
Gulf,  etc,  R.  Co.  v.  Smith,  87  Tex.  348, 
28  S.  W.   520. 

And  though  the  reason  given  under 
an  assignment  of  error  is  not  the 
proper  one,  other  reasons  may  be  con- 
sidered on  appeal.  Wright  v.  United 
States  Mortg.  Co.  (Civ.  App.),  54  S. 
W.  568;  Gulf,  etc.,  R.  Co.  v.  Williams 
(Civ.   App.),  39  S.  W.  967. 

An  argumentative  assignment  of  er- 
ror   will   reach    the   act   complained   of 


although  the  argument  be  bad.  If  the 
act  be  illegal  and  for  other  reasons 
than  assigned,  the  court  on  appeal 
should  remedy  the  wrong.  Gulf,  etc., 
R.  Co.  v.  King,  80  Tex.  681,  16  S.  W. 
641. 

An  assignment  of  error  may  be  good 
though  the  reasons  urged  in  its  support 
may  be  untenable.  Kansas  City,  etc., 
Co.  v.  Williams  (Civ.  App.),  Ill  S.  W. 
196;  Brackenridge  v.  Claridge,  91  Tex. 
527,  44  S.  W.  819;  Clarendon  Land,  etc., 
Co.  v.  McClelland  Bros.,  86  Tex.  179, 
23  S.  W.  576,  1100,  reversing  21  S.  W. 
170. 

An  appellant  will  not  be  confined  on 
appeal  to  the  reasons  stated  by  him  in 
an  assignment  of  error  to  the  giving 
of  a  particular  instruction,  as  the  only 
thing  required  .in  such  assignment  is  to 
specify  the  particular  instruction  com- 
plained of.  Davis  v.  Missouri,  etc.,  R. 
Co.,  17  Tex.  Civ.  App.  199,  43  S.  W.  44. 
See,  also,  Gulf,  etc.,  R.  Co.  v.  Smith, 
87  Tex.  348,  28  S.  W.  520,  reversing 
26  S.  W.  644;  Gulf,  etc.,  R.  Co.  v.  King, 
80  Tex.  681,  683,  16  S.  W.  641. 

Where  error  is  assigned  to  the 
charge  of  the  court,  the  charge  will  be 
reviewed,  although  a  wrong  reason  be 
given  in  the  assignment,  if  the  issue 
be  raised  by  the  pleading  and  proof. 
Cleveland  v.  Butts  Bros.,  13  Tex.  Civ. 
App.  272,  35  S.  W.  804. 

Where  the  assignment  clearly 
charges  error  in  the  giving  of  an  in- 
struction, it  is  now  settled  practice  that 
in  such  case  the  appellate  court  may  I 
show  a  reason  for  the  error  not  relied 
on  by  the  appellant.  Abilene  Live- 
stock Co.  v.  Guinn  (Civ.  App.),  51  S. 
W.  885,  886. 

4.    Showing  of  Injury  to  Appellant. 

An  assignment  which  contains  noth- 
ing directly  or  remotely  to  show  that 
it  refers  to  any  ruling  affecting  any 
party  to  the  appeal  will  not  be  con- 
sidered. Cole  v.  Grigsby  (Civ.  App.), 
35  S.  W.  680,  affirmed  in  89  Tex.  223. 
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5.  Mere  Statement  of  Facts,  or  Ab- 
stract Proposition  of  Law  without 
Complaint  of  Court's  Ruling,  In- 
sufficient. 

An  assignment  of  error,  merely 
stating  the  fact  without  complaining  of 
it  in  any  way,  can  not  be  entertained  by 
the  appellate  court.  Mullaly  v.  Noyes 
(Civ.  App.),  26  S.  W.  145,  affirmed  in 
■93   Tex.  715,  no  op. 

Assignments  which  do  not  complain 
of  any  ruling  of  the  court  but  are  mere 
statements  of  abstract  propositions  of 
law,  could  not  be  considered.  Mis- 
souri, etc.,  R.  Co.  v.  Gober  (Civ.  App.), 
125    S.   W.   383. 

A  statement  of  an  abstract  proposi- 
tion of  law,  apparently  made  without 
any  reference  to  any  action  or  ruling 
of  the  court  upon  the  trial  of  the  case, 
is  not  a  sufficient  assignment  of  errors. 
Goldstein  p.  Susholtz,  46  Tex.  Civ. 
App.  582,  105  S.  W.  219,  affirmed  in 
102  Tex.  583,  no  op.  And  see  Texas 
Cent.  R.  Co.  v.  Powell,  38  Tex.  Civ. 
App.  157,  86  S.  AY.  21,  affirmed  in  101 
Tex.    662,   no  op. 

In  McCormick  v.  Kampmann  (Civ. 
App.),  109  S.  W.  492,  it  was  held  that 
as  what  was  termed  the  "first  assign- 
ment" in  appellant's  brief  did  not  com- 
plain of  any  error  of  the  trial  court; 
it  therefore  presented  nothing  for  the 
consideration  of  the  appellate  court. 

In  Spencer  v.  Jones  (Civ.  App.),  47 
S.  W.  29,  the  fifth  assignment  of  error 
was  as  follows:  "Plaintiff  could  ac- 
quire no  higher  interest  in  the  land 
than  Chapman,  and  Chapman  could  not 
ask  that  this  defendant  should  pay  the 
notes  due  to  Z.  Bartlett."  This  assign- 
ment was  held  not  to  require  consid- 
eration, as  it  complained  of  no  proceed- 
ing in  the  court  below,  and  was  but  an 
argument. 

€.     Statement    of   Facts   or  Appellant's 
Version  Improper. 

It  is  not  a  correct  practice  for  the  as- 
signments of  error  to  contain  a  state- 
ment     of      facts,    nor      of     appellant's 


version  of  them.     Wilson  v.  Alexander 
(Sup.),  18  S.  W.  1057. 

7.  Inconsistent    Assignments   as   Neu- 

tralizing Each  Other. 
Where  the  appellant  assigned  as  er- 
ror that  the  court  made  a  certain  order 
and  also  that  the  court  set  said  order 
aside,  the  supreme  court  held  that 
while  the  appellant  may  select  his 
ground,  he  can  not  assume  opposite 
positions,  and  ensure  success  whatever 
may  be  the  decision  on  the  contro- 
verted point,  and  that  the  assignments 
in  question  neutralize  each  other  and 
the  court  would  leave  them  without 
further  comment.  Emmons  v.  Old- 
ham, 12  Tex.  18,  19. 

8.  Effect  of  Brief  as  Aiding  Defective 

Assignment. 

Assignments  of  error  though  general 
in  their  nature,  being  followed 
by  propositions,  statements,  citations, 
authorities,  and  arguments,  are  suf- 
ficient. Frontroy  v.  Atkinson,  45  Tex. 
Civ.   App.  324,   100   S.   W.   1023. 

Propositions  will  not  be  looked  to  to 
assist  assignments  when  too  general. 
Marsalis  v.  Thomas,  13  Tex.  54,  35  S. 
W.  795,  affirmed  in  93  Tex.  713,  no  op., 
citing  Cannon  v.  Cannon,  66  Tex.  682, 
3  S.  W.  36;  Jackson  v.  Cassidy,  68  Tex. 
282,  4  S.  W.  541;  International,  etc.,  R. 
Co.  v.  Hinzie,  82  Tex.  623,  629,  18  S. 
W.  681. 

Assignments  of  error  can  not  be  en- 
larged by  propositions  made  under 
them  so  as  to  include  a  different 
ground  of  attack  from  that  specified  in 
the  assignments.  Faubion  v.  Western 
Union  Tel.  Co.,  36  Tex.  Civ.  App.  98, 
81   S.   W.  56. 

An  assignment  of  error  insufficient 
because  it  complains  of  two  distinct 
rulings  of  the  court  below  is  not  aided 
by  propositions  and  statements  in  the 
brief  explaining  each  of  the  rulings 
complained  of.  Cammack  v.  Rogers,  96 
Tex.  457,  73  S.  W.  795;  O'Farrell  v. 
O'Farrell  (Civ.  App.),  119  S.  W.  899; 
Masterson  v.  Heitmann,  38  Tex.  Civ. 
App.    476,    187    S.    W.   227;   Texas,   etc., 
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£.  Co.  v.  Lewis  (Giv.  App.),  99  S.  W. 
577,  affirmed  in  102  Tex.  595,  no  op.; 
Kaack  v.  Stanton  (Civ.  App.),  112  S. 
W.  702,  706.     See  the  title  BRIEFS. 

C.    SIGNATURE. 

.  Under  the  former  practice  an  assign- 
ment of  error  which  was  neither  signed 
by  the  complaining  party  nor  by  his 
counsel  could  not  be  considered.  When 
signed  by  neither,  only  such  fun- 
damental errors  as  are  apparent  on 
the  face  of  the  record  could  be  con- 
sidered. Rule  97  of  rules  for  district 
and  county  courts.  Fordyce  v.  Dixon, 
70  Tex.  694,  8  S.  W.  504;  Dwyer  v. 
Testard,  1  App.  Civ.  Cases,  §  1228. 
And  see  Bexar  Bldg.,  etc.,  Ass'n  v. 
Newman,  86  Tex.  380,  25  S.  W.  11. 

Neither  by  statute  (art.  1037,  Rev. 
Stat.)  nor  by  the  existing  rule  on  the 
subject  is  it  prescribed  that  assign- 
ments of  error  must  be  signed.  Rule 
101  of  Rules  for  District  Courts  is  as 
follows:  "Appellant  or  plaintiff  in  er- 
ror shall  file  his  assignment  of  errors 
in  the  trial  court  as  prescribed  by  stat- 
ute." This  abolishes  the  former  rule 
number  97  of  rules  adopted  in  1877. 
Bexar  Bldg.,  etc.,  Ass'n  v.  Newman,  86 
Tex.  380,  25  S.  W.  11. 

Assignment  of  errors  was  not  signed. 
The  brief  of  appellant  copied  the  as- 
signments and  made  them  the  basis  of 
propositions,  etc.  Appellees'  briefs  dis- 
cussed the  propositions,  but  suggested 
the  absence  of  signature  to  the  assign- 
ment.'Held,  that  while  assignments  of 
error  should  be  signed,  yet  under  the 
statute  and  rules  an  assignment  identi- 
fied as  in  this  case  should  be  consid- 
ered on  appeal.  Bexar  Bldg.,  etc., 
Ass'n  v.  Newman,  86  Tex.  380,  25  S. 
W.  11. 

VI.  Scope  of  Assignment. 
A.    IN  GENERAL. 

Where  a  particular  ground  of  error 
has  been  assigned,  the  assignment  must 
be  considered  as  having  reference  to 
that  and  none  other.  Oliver  v.  Chap- 
man, 15  Tex.  400. 


An  assignment  of  error  will  be  con- 
fined to  the  error  of  which  complaint 
was  made.  It  can  not  be  extended  by 
a  statement  made  in  the  brief  to  in- 
clude another  bill  of  exceptions.  Word 
v.   Kennon   (Civ.  App.),  75   S.   W.  334. 

In  considering  assignments  of  error 
the  appellate  court  is  confined  to  the 
proposition  stated  thereunder.  Hous- 
ton, etc.,  R.  Co.  v.  Hanks  (Civ.  App.), 
124  S.  W.  136.  And  see  San  Antonio, 
etc.,  R.  Co.  v.  Wood,  41  Tex.  Civ.  App. 
226,  92  S.  W.  259,  affirmed  in  101  Tex. 
657,    no   op. 

The  object  in  requiring  assignments 
to  be  made  accompanied  by  proposi- 
tions of  law  is  to  direct  the  mind  of 
the  appellate  court  to  the  very  point 
upon  which  it  is  claimed  the  trial  court 
committed  the  error,  and  when  a  party 
has  thus  presented  his  case  and  speci- 
fied his  objections  to  the  ruling  of  the 
trial  court,  he  thereby  waives  any  other 
objection  which  might  have  been  pre- 
sented under  that  assignment  of  error. 
Houston,  etc.,  R.  Co.  v.  Rutherford,. 
94  Tex.  518,  62  S.  W.  1056,  affirmed  in 
62  S.  W.  1069;  Gulf,  etc.,  R.  Co.  v. 
Shelton,  96  Tex.  301,  316,  72  S.  W.  165, 
affirming  30  Tex.  Civ.  App.  72.  And 
see  the  title  BRIEFS. 

B.    ILLUSTRATIONS. 

Assignment  of  Error  in  Sustaining 
Exceptions. — Assignments  of  error  com- 
plaining of  the  court's  action  in  sustain- 
ing exceptions  to  the  petition,  and  in 
sustaining  a  motion  to  quash  sequestra- 
tion proceedings,  do  not  present  for  re- 
view the  ruling  of  the  court  adjudging 
the  costs  of  the  sequestration  against 
the  complaining  party.  Hunter  v. 
Adoue,  38  Tex.  Civ.  App.  542,  86  S. 
W.  622,  affirming  101  Tex.  643,  no  op. 

Assignment  of  Error  in  Overruling  ' 
Exceptions. — An  objection  to  a  plea  of 
failure  of  consideration  because  not 
verified,  can  not  be  raised  under  an 
assignment  of  error  in  overruling  a 
special  except'on  to  such  pleading  for 
insufficiency  in  its  allegation  of  fraud- 
ulent      representations.       Adcock     v. 
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Creighton,  27  Tex.  Civ.  App.  243,  65 
S,    W.    42. 

An  assignment  of  error  to  the  court's 
action  in  overruling  a  general  demurrer 
to  plaintiff's  petition  because  it  does  not 
allege  that  there  was  no  administration 
on  the  estate  of  plaintiff's  ancestress 
and  no  necessity  therefor,  and  because 
there  is  no  evidence  in  the  record  to 
show  such  facts,  will  not  support  a 
proposition  that  it  was  necessary  to 
prove  such  facts,  and  does  not  raise 
the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  judgment  on 
that  issue.  Hughey  r,  Mosby,  31  Tex. 
Civ.  App.  76,  71  S.   VV.  395. 

The  sufficiency  of  the  evidence  to 
sustain  the  allegation  of  the  answer, 
and  that  appellee's  promise  to  pay  a 
debt  due  T.  by  appellant  was  within  the 
contemplation  of  the  statute  of  frauds, 
can  not  arise  under  an  assignment  of 
error  aimed  at  the  action  of  the  court 
in  overruling  exceptions  to  an  answer 
that  alleged  that  appellee  had  paid  cer- 
tain sums  to  T.  at  the  instance  and  re- 
quest of  appellant,  and  with  a  promise 
on  its  part  to  repay  it.  Louisiana,  etc., 
Lumber  Co.  v.  Carter  (Civ.  App.),  93 
S.  W.  714,  715. 

Assignment  of  Error  to  Admission 
of  Evidence. — Where  an  action  for  per- 
sonal injury  was  brought,  and  there 
was  an  effort  made  to  prove  that  the 
injured  party  was  simulating,  certain 
evidence  of  another  injury  not  pleaded 
as  a  ground  of  recovery  was  admitted 
in  rebuttal  of  their  testimony,  error  in 
giving  instructions  authorizing  con- 
sideration of  this  evidence  by  the  jury 
could  not  be  reviewed  under  an  assign- 
ment of  error  to  the  admission  of  the 
evidence,  as  the  error  would  be  in  the 
charge  of  the  court  and  not  in  the  ad- 
mission of  the  testimony.  Southern 
Tel.,  etc.,  Co.  V.  Evans  (Civ.  App.),  116 
S.  W.  418,  421. 

Assignment  That  Charge  Was  Erro- 
neous.— An  assignment  of  error  in  a 
charge  as  being  an  incorrect  statement 
of  the   law   upon    the   subject,   will   not 


raise  the  question  of  its  error  in  sub- 
mitting the  issue  because  the  evidence 
supporting  it  varied  from  the  allega- 
tions. Clark  v.  Reese,  26  Tex.  Civ. 
App.  619,  64  S.  W.  783. 

An  assignment  of  error  that  the 
court  erred  in  submitting  to  the  jury  as 
a  basis  of  recovery  the  failure  of  de*- 
fendant  to  deliver  the  second  message 
does  not  raise  the  question  of  whether 
or  not  the  court  erred  in  not  restrict- 
ing the  extent  of  recovery  sought  on 
that  basis  to  the  injury  sustained  by 
plaintiff's  wife  in  being  deprived  of  be- 
ing present  at  her  sister's  funeral — the 
evidence  establishing  clearly  that  she 
could  not  have  reached  there  prior  to 
the  sister's  death.  Western  Union  Tel. 
Co.  v.  Ridenour,  35  Tex.  Civ.  App.  574, 
80  S.  W.  1030,  affirmed  in  98  Tex.  637, 
no  op. 

Error  was  assigned  on  appeal  upon 
the  giving  a  charge  that  the  burden  of 
proving  plaintiff's  contributory  negli- 
gence was  on  defendant  and  upon  re- 
fusal of  a  requested  instruction,  that, 
while  this  was  so,  the  jury  should  find 
for  defendant  if  from  plaintiffs  own 
evidence  it  appeared  that  he  did  not 
exercise  reasonable  care.  An  assign- 
ment of  error  in  the  supreme  court 
upon  the  overruling  of  these  assign- 
ments, because  the  refusal  of  such  re- 
quested charge  was  calculated  to  make 
the  jury  believe  that  upon  this  issue 
they  were  not  entitled  to  consider  the 
evidence  offered  by  plaintiff,  raised  a 
question  not  presented  on  appeal,  and 
did  not  raise  the  question  of  error  in 
giving  the  charge  upon  burden  of 
proof  under  the  state  of  the  evidence, 
and  the  supreme  court  under  this  as- 
signment could  not  review  the  action 
of  the  court  of  civil  appeals.  Gulf,  etc., 
R.  Co.  v.  Shelton,  96  Tex.  301,  72  S. 
W.  165,  affirming  30  Tex.  Civ.  App.  72. 

Error  in  the  charge  in  giving  to  the 
jury  as  the  measure  of  damages  in  such 
case  the  value  of  the  land  at  the  time 
suit  was  instituted  could  not  be  con- 
sidered  under  an  assignment  of  error 
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m  refusing  a  requested  charge  giving 
another  measure  of  damages,  also  in- 
correct. Mixon  v.  Miles,  92  Tex.  318, 
47  S.  W.  966,  affirming  46  S.  W.  105. 

An  assignment  of  error  that  the  court 
erred  in  refusing  a  charge  asked  does 
not  allow  consideration  of  the  question 
whether  the  instructions  being  erro- 
neous the  court  erred  in  not  submitting 
the  issue  in  some  form.  Parlin,  etc., 
Co.  v.  Miller,  25  Tex.  Civ.  App.  190, 191, 
60  S.  W.  681,  affirmed  in  94  Tex.  707, 
no  op.;  Clevenger  v.  Blount  (Civ. 
App.),  114  S.  W.  868,  870.  And  see  El 
Paso,  Elec.  R.  Co.  v.  Kendall,  38  Tex. 
Civ.  App.  221,  85  S.  W.  61. 

The  appellate  court  can  not  consider 
the  correctness  of  a  charge  given,  upon 
the  assignment  of  error  that  the  court 
erred  in  refusing  an  instruction,  because 
the  charge  was  embraced  in  another 
charge  that  was  given.  Galveston,  etc., 
R.  Co.  v.  Burnett  (Civ.  App.),  37  S.  W. 
779,  782,  affirmed  in  93  Tex.  639,  no  op. 

An  assignment  of  error  that  there 
was  no  evidence  to  support  the  verdict 
does  not  question  the  sufficiency  of  the 
ev'dence,  but  only  whether  there  is  any 
such  testimony.  That  the  court  on  ap- 
peal would  reach  another  conclusion  is 
not  ground  for  setting  the  verdict  aside. 
Texas,  etc.,  R.  Co.  v.  Raney,  86  Tex. 
363,  25  S.  W.  11,  affirming  23  S.  W. 
340. 

An  assignment  of  error  complaining 
of  the  failure  of  the  court  to  charge 
more  specifically  as  to  the  facts  and 
circumstances  that  would  justify  a  ver- 
dict; and  stating  that  these  matters 
were  called  to  the  attention  of  the 
court  by  special  charges  specifically  re- 
ferred to,  is  not  am  assignment  com- 
plaining of  the  refusal  to  submit  those 
charges.  Houston,  etc.,  R.  Co.  v.  Fan- 
ning 40  Tex.  Civ.  App.  422,  91  S.  W. 
344,  affirmed  in  101  Tex.  642,  no  op. 

Assignments  of  Error  in  Verdict  or 
Findings. — An  assignment  asserting 
that  a  verdict  or  a  finding  should  have 
been  set  aside  because  there  was  no 
evidence  to  support  it,  raises  merely  a 


question  of  law,  and  not  the  question 
of  fact  whether  or  not  there  was  suffi- 
cient evidence  to  support  the  verdict 
or  finding.  Von  Carlowitz  v.  Bern- 
stein, 28  Tex.  Civ.  App.  8,  66  S.  W.  464. 
"That  there  is  a  difference  between 
an  assignment  complaining  of  the  suffi- 
ciency of  the  evidence  and  one  com- 
plaining that  there  is  no  evidence,  see 
Texas,  etc.,  R.  Co.  v.  Raney,    86    Tex. 

363,  25  S.  W.  11,  affirming  23  S.  W\ 
340."  Texas,  etc.,  R.  Co.  z/.  Corn  (Civ. 
App.),  110  S,  W.  485. 

Under  an  assignment  of  error  which 
complains  that  a  verdict  was  not  sup- 
ported by  the  pleadings,  the  court  can 
not  consider  a  question  as  to  the  fail- 
ure of  the  jury  to  find  in  response  to 
the  charge.  Tomson  &  Co.  v.  Heid- 
enheimer,  16  Tex.  Civ.  App.  114,  40 
S.   W.   425. 

An  assignment  of  error  attacking  the 
general  verdict  of  the  jury  in  appellee's 
favor  on  the  ground  that  the  evidence 
shows  that  the  bridge  mentioned  was 
not  a  public  one,  and  that  hence  the 
child  was  a  trespasser  thereon,  and  no 
duty  of  lookout  rested  upon  the  opera- 
tives of  the  train  is  insufficient  to  raise 
the  question  of  the  sufficiency  of  the 
evidence  to  support  a  verdict  because 
of  defendant's  negligence.  Texas,  etcr 
R.  Co.  v.  Harby,  28  Tex.  Civ.  App.  24r 
25,  67  S.  W.  541,  affirmed  in  95  Tex. 
688,  no  op. 

An  assignment  of  error  that  "the 
evidence  shows  by  a  great  preponder- 
ance thereof  that  *  *  *  the  air 
brakes  were  not  defective,"  is  insuf- 
ficient to  raise  the  question  that  there 
was  no  evidence  that  the  air  brakes  in 
question  were  defective.  Gulf,  etc.,  R. 
Co.  v.  Kizziah,  4  Tex.  Civ.  App.  356r 

364,  22  S.  W.  110,  26  S.  W.  242. 
Where  the  trial  court  required  a  re- 
mittitur, which  was  made,  an  assign- 
ment of  error  complaining  of  the  ver- 
dict only  as  being  excessive,  does  not 
complain  that  the  judgment  as  affected 
by  the  remittitur  is  excessive.  Gulf, 
etc.,  R.  Co.  v.  O'Neill,  32  Tex.  Civ.  App. 


Digitized  by 


Google 


Assignments  of  Error 


263 


411,  74  S.  W.  960,  affirmed  in  97  Tex. 
634,  no  op. 

Assignments  of  error  in  that  the 
facts  found  by  the  judge  do  not  sup- 
port his  conclusions  based  thereon  do 
not  raise  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  findings 
of  fact.  Eckert  v.  McDermott,  45  Tex. 
Civ.    App.   80,  99   S.   W.   572. 

In  Altgelt  v.  Oliver  Bros.  (Civ.  App.), 
86  S.  W.  28,  a  trial  amendment  filed 
by  appellees  alleged  that  the  contract 
with  them  was  in  writing.  The  third 
assignment  of  error  claimed  that  the 
court  erred  in  holding  that  the  plead- 
ings set  up  an  executed"  contract  in 
writing,  "and  that  the  same  was  prima 
facie  evidence  against  said  estate." 
Under  that  assignment  it  was  sought 
to  have  the  appellate  court  review  the 
action    of   the    court    in    admitting    the 

^  contract  in  evidence.     It  was  held  that 

no  such  point  was  raised  by  the  as- 
signment of  error,  and  it  would  not  be 
considered. 

An  assignment  of  error  in  appeal 
from  a  judgment  recovered  by  a  build- 
ing and  loan  association  that  the  court 
erred  in  holding  that  the  contract  be- 
tween plaintiff  and  defendant  was  not 
usurious  because  recovery  was  allowed 
on  a  note  of  appellant's  for  $1,800  given 
for  only  $1,120  in  value,  does  not  raise 
the  question  whether  the  real  consider- 
ation was  a  contract  to  build  a  house, 
or  a  loan  of  money;  and  since,  if  it 
were  the  former,  the  value  of  the  con- 
sideration was  immaterial,  such  assign- 
ment does  not  show  the  contract  to 
have  been  usurious.  Hathaway  v. 
Texas  Bldg.,  etc.,  Ass'n,  19  Tex.  Civ. 
App.  240,  45  S.  W.  1023,  affirmed  in  93 
Tex.  686,  no  op. 

Assignment  of  Error  in  Rulings  on 
Motion  for  New  Trial. — An  assignment 
of  error  "that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  new 
trial"  does  not  raise  the  question  as  to 
the  excessiveness  of  the  verdict,  Evans 
v.  Delk  (Sup.),  9  S.  W.  550,  551. 


a  motion  for  new  trial,  because  the  ver- 
dict was  unsupported  by  the  evidence, 
does  not  raise  the  question  whether 
plaintiff  was  precluded  from  recover- 
ing the  damages  allowed  by  his  failure 
to  give  notice  thereof,  as  required  by 
contract,  where  there  was  evidence  of 
damages  not  within  the  operation  of 
the  provision  for  notice  sufficient  to 
support  a  recovery.  Pecos,  etc.,  R.  Co. 
v.  Evans-Snyder-Buel  Co.,  100  Tex. 
190,  97  S.  W.  466,  affirming  42  Tex. 
Civ.  App.  60. 

An  assignment  of  error  in  the  refusal 
to  grant  a  new  trial  for  newly-dis- 
covered evidence  on  an  issue  of  fact, 
does  not  raise  the  question  of  the  suf- 
ficiency of  the  evidence  introduced  on 
the  same  issue  to  sustain  the  verdict. 
El  Paso  v.  Ft.  Dearborn  Nat  Bank, 
96  Tex.  496,  74  S.  W.  21,  reversing  71 
S.  W.  799. 

An  assignment  of  error  in  holding 
that  a  party  was  a  purchaser  for  value, 
will  not  raise  the  question  whether  he 
was  properly  adjudged  a  purchaser 
without  notice.  Sullivan  &  Co.  v.  Mc- 
Lane,  96  Tex.  144,  70  S.  W.  949,  affirm- 
ing 29  Tex.  Civ.  App.  247. 

Under  an  assignment  of  error  as  to 
liability  of  a  railroad  in  case  deceased 
was  a  trespasser,  defendant's  reckless 
and  wanton  negligence  can  not  be  con- 
sidered. Southerland  v,  Texas,  etc.,  R. 
Co.  (Civ.  App.),  40  S.  W.  193,  197,  af- 
firmed in  93  Tex.  739,  no  op. 

Under  an  assignment  of  error  that 
the  court  erred  in  refusing  to  suppress 
and  strike  out  the  entire  report  of  a 
surveyor  appointed  to  establish  a 
boundary  line,  the  appellant  is  not  en- 
titled to  have  considered  the  overruling 
of  his  motion  by  the  trial  court  to  sup- 
press certain  portions  of  said  report, 
though  such  portions  were  Subject  to 
the  objections  urged  to  them.  Mc- 
Donald v.  McCrabb,  47  Tex.  Civ.  App. 
359,  105  S.  W.  238. 

VII.   Filing. 
A.    WHERE  FILED. 

In  General. — The  assignment   of  er- 
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rors  is  to  be  filed  with  the  clerk  of  the 
court  below.  Rev.  Stats.,  art.  1013. 
Flanagan  v.  McClarty,  10  Tex.  286; 
Anderson  v.  Wallace,  10  Tex.  297; 
Legon  v.  Withee,  25  Tex.  350;  Geisel- 
man  v.  Brown,  30  Tex.  760;  Cameron 
v.  Roemele,  59  Tex.  238;  Booth  v. 
Strippleman,  61  Tex.  378;  Tudor  v. 
Hodges,  71  Tex.  392,  9  S.  W.  443; 
American  Legion  of  Honor  v.  Rowell, 
78  Tex.  677,  15  S.  W.  217;  Ennis  Mer- 
cantile Co.  v.  Wathen,  93  Tex.  622,  57 
S.  W.  946;  Keyser  v.  Willman  (Civ. 
App.),  29  S.  W.  832;  Phillips  v.  Webb 
(Civ.  App.),  40  S.  W.  1011;  Gidcumbf. 
Gidcumb  (Civ.  App.),  73  S.  W.  827; 
Norton  v.  Galveston,  etc.,  R.  Co.  (Civ. 
App.),  108  S.  W.  J 044;  Newman  v.  Sat- 
terwhite  (Civ.  App.),  118  S.  W.  1145; 
Durham  v.  Garrett  (Civ.  App.),  121  S. 
W.  1141;  Peacock  v.  Moore  (Civ.  App.), 
125  S.  W.  943. 

Filing  in  Appellate  Court  by  Agree- 
ment.— The  omission  to  file  an  assign- 
ment of  errors  in  the  court  below  may, 
it  seems,  be  supplied  by  the  parties 
agreeing  to  an  assignment  of  errors  in 
the  supreme  court.  Rule  28  of  Rules 
for  the  Courts  of  Texas. 

Errors  can  not  be  assigned  in  the  su- 
preme court  except  by  consent  of 
parties.     Carter  v.  Eames,  44  Tex.  544. 

B.   TIME  OF  FILING. 

In  General. — The  assignment  of  er- 
rors is  to  be  filed  by  the  appellant  or 
plaintiff  in  error  before  he  takes  the 
transcript  of  the  record  from  the 
clerk's  office.  Rev.  Stats.,  art.  1018. 
Flanagan  v.  McClarty,  10  Tex.  285; 
Anderson  v.  Wallace,  10  Tex.  297;  Geis- 
elman  v.  Brown,  30  Tex.  760;  Cam- 
eron v.  Roemele,  59  Tex.  238; 
Booth  v.  Strippleman,  61  Tex.  378; 
Tudor  v.  Hodges,  71  Tex.  392,  9  S.  W. 
443;  American  Legion  of  Honor  v. 
Rowell,  78  Tex.  677,  15  S.  W.  217; 
Ennis  Mercantile  Co.  v.  Wathen,  93 
Tex.  622,  57  S.  W.  946;  Bopp  v.  Ganzer 
(Civ.  App.),  26  S.  W.  444;  Keyser  v. 
Willman  (Civ.  App.),  29  S.  W.  832; 
Phillips  v.  Webb  (Civ.  App.),  40  S.  W. 


1011;  Norton  v.  Galveston,  etc.,  R.  Co. 
(Civ.  App.),  108  S.  W.  1044;  Newman 
v.  Satterwhite  (Civ.  App.),  118  S.  W. 
1145;  Durham  v.  Garrett  (Civ.  App.), 
121  S.  W.  1141;  Peacock  v.  Moore 
(Civ.  App.),  125  S.  W.  943;  Missouri 
Pac.  R.  Co.  v.  Rabb,  3  App.  Civ.  Cases, 
§  37. 

Statutory  Requirement  Mandatory. 
— A  statute  requiring  assignments  of 
error  to  be  filed  in  the  court  below  be- 
fore the  record  is  taken  from  the 
clerk's  office  is  mandatory  and  it  was 
never  contemplated  that  motions  for 
new  trial  and  bills  of  exception  could 
take  the  place  of  assignments  of  error. 
Phillips  v.  Webb  (Civ.  App.),  40  S.  W. 
1011;  Newman  v.  Satterwhite  (Civ. 
App.),  118  S.  W.  1145. 

Provisions  of  Rules  of  Court  as  to 
Time  of  Filing. — In  the  year  1877  the 
supreme  court  made  and  published 
"rules  and  regulations,"  for  the  govern- 
ment of  the  courts  of  the  state.  Num- 
ber 97  of  the  "rules  for  the  district 
courts,"  provided  that  "the  appellant  or 
plaintiff  in  error  shall  file  in  the  dis- 
trict court,  at  the  time  of  filing  a  bond 
or  affidavit  for  appeal  or  bond  for  writ 
of  error,  an  assignment  of  errors,"  etc. 
Bexar  Bldg.,  etc.,  Ass'n  v.  Newman,  86 
Tex.  380,  25  S.  W.  11;  Cameron  r/. 
Roemele,  59  Tex.  238.  And  see  Shanks 
v.  Carroll,  50  Tex.  17. 

Rule  98  of  the  former  rules  for  the 
government  of  the  district  courts  pro- 
vided that  if  the  assignment  of  errors 
was  filed  after  the  transcript  was  de- 
livered, the  clerk  might  deliver  to  any 
party  to  the  cause  a  certified  copy  of 
it,  with  date  of  filing;  but  there  was  no 
requirement  which  entitled  it,  in  the 
absence  of  consent  of  parties  or  rule 
of  the  court,  to  be  regarded  as  a  part 
of  the  transcript.  Cameron  v.  Roemele, 
59  Tex.  238. 

After  the  courts  were  organized 
under  the  amendment  to  the  constitu- 
tion adopted  in  1891,  the  supreme  court 
made  and  published  new  rules  and  reg- 
ulations, or  rather  a  revision  and  amend- 
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ment  of  those  before  published,  in 
which  number  101  of  the  rules  for  dis- 
trict courts  prescribes  what  shall  be 
done  in  preparing  an  assignment  of 
errors,  in  these  words:  "Appellant  or 
plaintiff  in  error  shall  file  his  assign- 
ment of  errors  in  the  trial  court,  as 
prescribed  by  statute."  This  abolished 
the  former  rule,  and  left  the  matter  to 
be  governed  by  the  statute.  Bexar 
Bldg.,  etc.,  Ass'n  v.  Newman,  86  Tex. 
380,  25  S.  W.  11. 

Right  to  File  at  Any  Time  Before 
Transcript  Received  from  Clerk. — The 
statute  permits  assignments  of  error  to 
be  filed  at  any  time  before  the  tran- 
script is  received  from  the  clerk.  Pat- 
rick v.  Laprelle  (Civ.  App.),  37  S. 
W.  872. 

It  was  frequently  held  by  the  su- 
preme court  upon  motions  to  strike  out 
assignments  of  error  for  the  failure  to 
file  the  same  at  the  same  time  with 
the  appeal  bond,  that  it  would  not  en- 
force so  severe  a  penalty  when  the  as- 
signment had  been  filed  in  accordance 
with  the  statute,  before  the  appellant 
had  taken  the  transcript  from  the 
clerk's  office,  and  especially  when  no 
injury  to  the  appellee  had  accrued  from 
a  failure  to  file  the  assignment  within 
the  time  prescribed  by  the  rules. 
Buchanan  v.  Wagnon,  62  Tex.  375; 
Texas,  etc.,  R.  Co.  v.  Gentry,  69  Tex. 
625,  8  S.  W.  98. 

Effect  of  Failure  to  File  in  Time.— 
A  motion  to  strike  out  an  assignment 
of  error  filed  subsequently  to  the  time 
provided  by  statute  and  rules  of  court 
should  be  granted.  American  Legion 
of  Honor  v.  Rowell,  78  Tex.  677,  15  S. 
W.  217;  Keyser  v.  Willman  (Civ.  App.), 
29  S.  W.  832. 

An  assignment  stricken  out  is  no 
basis  for  briefs  based  thereon.  Amer- 
ican Legion  of  Honor  v.  Rowell,  78 
Tex.  677,  15  S.  W.  217. 

"It  has  been  uniformly  held  that  an 
assignment  of  error  filed  after  the  tran- 
script was  taken  out  will  be  disre- 
garded." Norton  v.  Galveston,  etc.,  R. 


Co.  (Civ.  App.),  108  S.  W.  1044,  citing 
American  Legion  of  Honor  v.  Rowell, 
78  Tex.  677,  15  S.  W.  217;  Bopp  v. 
Ganzer  (Civ.  App.),  26  S.  W.  444. 

An  assignment  of  errors  filed  four 
months  after  the  transcript  is  taken 
will  not  be  considered  where  there  is 
no  explanation  by  the  appellant  as  to 
the  condition  of  such  assignment  of 
errors.  Bopp  v.  Ganzer  (Civ.  App.), 
26  S.  W.  444. 

Where  no  reason  is  given  for  the 
failure  to  file  the  assignment  of  errors 
until  February,  the  appeal  having  been 
perfected  in  November  of  the  preced- 
ing year,  and  no  valid  reason  having 
been  given  for  the  long  delay  in  filing 
the  transcript  on  a  still  later  day,  the 
appeal  will  be  dismissed.  Malone  v. 
Medford  (Civ.  App.),  31  S.  W.  685. 

Rule  39  of  the  former  rules  to  regu- 
late procedure  in  the  supreme  court, 
provided  that  for  want  of  compliance 
with  the  rules  regulating  the  filing  of 
assignments  of  error,  the  cause  might 
be  dismissed  upon  motion  under  Rule 
8,  unless  good  cause  were  shown  why 
the  same  was  not  done,  and  that  it 
was  filed  in  such  time  and  under  such 
circumstances  that  the  defendant  in 
error  had  nominally  not  suffered  any 
injury  in  the  defense  of  the  case  in 
the  supreme  court.  Cameron  v.  Roe- 
mele,  59  Tex.  238. 

Where  a  transcript  was  filed  on  the 
8th  of  April,  and  the  errors  appeared 
to  have  been  assigned  on  the  12th  of 
the  same  month,  and  there  was  an  in- 
dorsement as  follows:  "Recommitted 
to  my  custody,  and  a  copy  of  the  as- 
signment of  errors  attached  and  rede- 
livered to  appellant's  counsel,  this  12th 
day  of  April,  A.  D.  1851,"  signed  by 
the  clerk  of  the  court  below,  and  it  did 
not  appear  that  the  appellant  had  leave 
to  withdraw  the  transcript  nor  when 
it  was  returned,  held,  that  the  appeal 
be  dismissed  for  want  of  an  assign- 
ment of  errors.  Flanagan  v.  McClarty, 
10  Tex.  286. 

Effect  cf  Agreement  of  Parties  as  to 
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Assignment  Filed  after  Transcript  De- 
livered.— By  the  indorsements  on  the 
transcript  in  a  cause,  removed  by  writ 
of  error  to  the  supreme  court,  it  ap- 
peared to  have  been  delivered  to  the 
attorney  for  the  plaintiff  in  error  one 
day  before  the  date  of  the  copy  of 
the  assignment  of  errors,  which  was 
attached  to  and  by  agreement  of  parties 
made  a  part  of  the  transcript.  Held, 
that  the  assignment  of  errors  should 
be  considered  as  filed  in  due  time. 
Booth  v.  Strippleman,  61  Tex.  378. 

Vm.     Assignment    as    Part    of 
Record. 

Assignments  of  error  are  to  be  in- 
corporated in  and  made  a  part  of  the 
record.  Geiselman  v.  Brown,  30  Tex. 
760;  Carter  v.  Eames,  44  Tex.  544;  New- 
man v.  Satterwhite  (Civ.  App.),  118  S. 
W.  1145;  Crawford  v.  Murphy  (Civ. 
App.),  84  S.  W.  1073. 

By  article  1018,  Sayles'  Ann.  Civ.  St., 
1897,  it  is  provided  that  the  transcript 
on  appeal  shall  in  all  cases  contain  the 
assignment  of  errors  or  such  of  them 
as  there  may  be.  Peacock  v.  Moore 
(Civ.  App.),  125  S.  W.  943;  Durham 
v.  Garrett  (Civ.  App.),  121  S.  W.  1141. 

Assignments  of  error  which  do  not 
appear  in  the  record  and  which  are 
not  copied  into  the  brief  of  plaintiff  in 
error  can  not  be  considered.  El  Paso 
Elec,  R.  Co.  v.  Harry,  37  Tex.  Civ. 
App.  90,  83  S.  W.  735.  See  the  title 
BRIEF9. 

Assignments  of  error  filed  in  the 
court  below,  will  not  be  considered 
when  contained  in  detached  papers  filed 
with  the  papers  in  the  cause.  Barnes 
v.  Miller,  3  Tex.  Civ.  App.  468,  22  S. 
W.  659. 

While  it  is  usual  and  proper  to  in- 
corporate the  assignments  in  and  make 
them  a  part  of  the  record,  still,  in  the 
absence  of  objections,  assignments  of 
error  properly  filed  in  the  lower  court, 
and  accompanied  by  the  proper  certifi- 
cate, might  be  considered  on  appeal. 
McAfee  v.  Wheelis,  1  Posey  65;  New- 


man v.  Satterwhite  (Civ.  App.),  118  S. 
W.  1145. 

Where  no  assignments  of  error  are 
copied  in  the  transcript,  the  appellate 
court  can  not  consider  assignments  pre- 
sented in  the  brief,  unless  shown  by 
the  record.  Engleman  v.  Missouri,  etc., 
R.  Co.  (Civ.  App.),  118  S.  W.  1089. 

IX.  Waiver  or  Abandonment  of 

Assignment. 

As  to  waiver  of  assignments  of  error 
by  failure  to  copy  same  into  brief,  see 
the  title  BRIEFS. 

Express  Waiver  in  Written  Argu- 
ment.— Where  assignments  of  error 
have  been  expressly  waived  by  plaintiff 
in  error,  in  the  written  argument  filed, 
they  will  not  be  considered.  Gonzales 
v.  Galveston,  etc.,  R.  Co.  (Civ.  App.), 
107  S.  W.  896.  And  see  De  la  Garza 
v.  Booth,  28  Tex.  478. 

X.  Gross  Assignments  of  Error. 

A.   RIGHT  TO  FILE. 
1.   General  Rule. 

Whenever  one  party  sues  out  a  writ 
of  error  or  perfects  an  appeal,  the  other 
may  file  cross  assignments  of  error, 
and  procure  a  revision  of  the  judgment 
on  the  matters  complained  of  by  him. 
Caper  ton  v.  Wan  slow,  18  Tex.  125; 
Carroll  v.  Carroll,  20  Tex.  731,  732; 
Duren  v.  Houston,  etc.,  R.  Co.,  86  Tex. 
287,  24  S.  W.  258;  Woeltz  v.  Woeltz,  93 
Tex.  548,  57  S.  W.  35;  Brown  v.  Hud- 
son, 14  Tex.  Civ.  App.  605,  38  S.  W. 
653,  affirmed  in  93  Tex.  656,  no  op.; 
Hoover  v.  Kearbey,  25  Tex.  Civ.  App. 
71,  60  S.  W.  782;  First  Nat  Bank  v. 
East,  17  Tex.  Civ.  App.  176,  43  S.  W. 
558,  affirmed  in  93  Tex.  639,  no  op.; 
Blum  v.  Johnson,  28  Tex.  Civ.  App.  10, 
66  S.  W.  461;  Meyers  v.  Maverick  (Civ. 
App.),  28  S.  W.  716;  Houston,  etc.,  R. 
Co.  v.  Campbell  (Civ.  App.),  40  S.  W. 
431,  reversed  on  another  point  in  91 
Tex.  551.  See,  also,  St  Louis,  etc.,  R. 
Co.  v.  Prather,  75  Tex.  55,  12  S.  W. 
969;  Schwartz  v.  Jones  (Civ.  App.),  122 
S.  W.  956. 
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The  taking  of  the  appellate  proceed- 
ing by  one  party  relieves  his  adversary 
of  the  necessity  of  taking  like  action 
and  brings  the  judgment  before  the  ap- 
pellate court  for  revision  upon  the  com- 
plaints of  both,  and  either  has  the  right 
to  point  out  errors  in  it  prejudicial  to 
him.  Woeltz  v.  Woeltz,  93  Tex.  548, 
57  S.  W.  35;  Duren  v.  Houston,  etc.,  R. 
Co.,  86  Tex.  287,  291,  24  S.  W.  258.  And 
see  cases  cited  to  preceding  paragraph. 
The  privilege  of  making  cross  as- 
signments is  given  to  appellees  and  de- 
fendants in  error,  and  there  would 
seem  to  be  no  other  way  in  which  they 
could  obtain  an  affirmative  decision  on 
any  point  about  which  they  may  feel 
aggrieved.  Meyers  v.  Maverick  (Civ. 
App.),  28  S.  W.  716. 

Under  the  decisions  and  the  rule  pre- 
scribed by  the  supreme  court,  the  ap- 
pellee or  defendant  is  error  may  have 
the  errors  against  him  reviewed  by  fil- 
ing a  cross  assignment  of  errors.  Hous- 
ton, etc.,  R.  Co.  v.  Campbell  (Civ. 
App.),  40  S.  W.  431,  reversed  on  an- 
other point  in  91  Tex.  551. 

"The  statutes  do  not  provide  for  a 
cross  appeal  in  terms,  for  the  reason, 
no  doubt,  that  any  party  dissatisfied 
with  the  judgment  of  the  court  against 
him  may  appeal  therefrom  by  perfect- 
ing it  in  the  ordinary  way;  but  the  de- 
cisions of  our  supreme  court  have  long 
since  established  the  rule  that  the  ap- 
pellee or  defendant  in  error  may  have 
a  cross  appeal  from  such  portion  of 
the  judgment  as  may  be  against  him  by 
filing  cross  assignments  of  error.  2 
Sayles'  Civ.  Prac,  §  1155,  and  authori- 
ties cited.*'  Houston,  etc.,  R.  Co.  v. 
Campbell  (Civ.  App.),  40  S.  W.  431, 
reversed  on  another  point  in  91  Tex. 
551. 

"The  right  of  an  appellee  or  defend- 
ant in  error  to  assign  cross  errors,  it 
seems  to  us,  necessarily  attaches  upon 
the  perfecting  of  the  appeal  or  writ  of 
error,  and  is  not  dependent  upon  the 
character  of  the  objections  made  by 
the  other  party,  since  the  assignments 


of  error  of  the  latter  are  not  required 
to      be     presented     contemporaneously 
with    the   perfecting   of   the    appeal    or 
writ,  but  may  be  filed  at  a  much  later 
time  when  the  right  of  the  other  party 
to  take  revisory  proceedings  may  have 
expired.     The   taking  of  the   appellate 
proceeding   by    one    party   relieves    his 
adversary  of  the  necessity  of  taking  like 
action  and  brings  the  judgment  before 
the   appellate    court   for   revision    upon 
the  complaints  of  both,  and  either  has 
the    right     to    point     out     errors    in    it 
prejudicial  to  him.     Duren  v.  Houston, 
etc.,   R.  Co.,  86  Tex.  287,  291,  24  S.  W. 
258;  St.  Louis,  etc.,  R.  Co.  v.  Prather, 
75  Tex.   53,   12  S.   W.  969.  The  objec- 
tions which  may  be  urged  by  the  ap- 
pellee or  defendant  in  error  are  not  re- 
stricted   by     those     presented    by   the 
other  party.    This  rule  does  not  permit 
assignment    of   errors    as    between    co- 
appellees.      Anderson    v.    Silliman,    92 
Tex.    560,    50    S.    W.    576."    Woeltz    v. 
Woeltz,  93  Tex.  548,  57  S.  W.  35. 

The  objections  which  may  be  urged 
by  the  appellee  or  defendant  in  error 
are  not  restricted  by  those  presented 
by  the  other  party.  Woeltz  v.  Woeltz, 
93  Tex.  548,  57  S.  W.  35. 

Where  the  plaintiff  in  an  action  is 
successful  as  to  some  of  his  adversaries 
and  unsuccessful  as  to  others,  and  on 
appealing  from  the  judgment  makes  all 
of  them  obligees  in  his  bond,  one 
against  whom  he  was  successful  is  en- 
titled to  urge  cross  assignments  of  er- 
ror to  the  judgment,  though  he  has  not 
himself  appealed.  Brown  v.  Hudson, 
14  Tex.  Civ.  App.  605,  38  S.  W.  653,  af- 
firmed in  93  Tex.  656,  no  op. 

Though  a  judgment  appealed  from 
consisted  of  distinct  parts  (divorce  and 
alimony  and  the  cancellation  of  a  deed), 
on  appeal  by  plaintiff  from  the  whole 
judgment,  but  with  assignment  of  error 
only  as  to  the  issue  as  to  cancellation  of 
the  deed,  appellee  could,  without  him- 
self appealing,  make  cross  assignment 
of  errors  as  to  the  part  of  the  judgment 
relating  to  divorce  and  alimony.  Woeltz 
v.  Woeltz,  93  Tex.  548,  57  S.  W.  35. 
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Taxation  of  Costs  against  Appellee 
Prosecuting     Unnecessary     Appeal. — 

Where  one  party  appeals  the  other 
party  may  assign  errors  and  have  the 
assignment  incorporated  with  the 
record  to  be  brought  up  on  the  appeal; 
and  therefore  if  the  appellee,  where  the 
appeal  has  been  perfected,  prosecutes  a 
writ  of  error,  it  is  an  unnecessary  pro- 
ceeding, the  costs  of  which  will  be 
taxed  against  himself.  Caperton  v. 
Wanslow,  18  Tex.  125. 

Bond  Unnecessary. — Appellee  may 
file  and  insist  upon  cross  assignments 
of  error  without  giving  appeal  bond. 
Riggs  v.  Nape  (Civ.  App.),  30  S.  W. 
706.  See  the  title  APPEAL  AND 
ERROR,  vol.   1,  p.  548. 

2.  Limitations  of  and  Exceptions  to 
Rule. 

Errors  as  between  Coappellees  or 
Codefendants  in  Error. — The  forego- 
ing rule  as  to  cross  assignments  is 
not  extended  to  errors  as  between  co- 
appellees.  Woeltz  v.  Woeltz,  93  Tex. 
548,   57  S.   W.  35. 

A  defendant  in  a  writ  of  error  can 
not  assign  errors  as  against  his  co- 
defendant,  unless  he  has  himself  sued 
out  a  writ  of  error  and  given  the  statu- 
tory bond.  And  the  same  rule  applies 
in  case  of  an  appeal.  Jones  v. 
Burgett,  46  Tex.  284;  Patterson  v. 
Rogers,  53  Tex.  484;  Anderson  v.  Sil- 
liman,  92  Tex.  560,  50  S.  W.  576; 
Woeltz  v.  Woeltz,  93  Tex.  548,  57  S. 
W.  35;  Blackwell  v.  Farmers',  etc., 
Nat.  Bank,  97  Tex.  445,  79  S.  W.  518, 
affirming  76  S.  W.  454;  De  la  Vega  v. 
League,  2  Tex.  Civ.  App.  252,  21  S. 
W.  565;  Horter  v.  Herndon,  12  Tex. 
Civ.  App.  637,  35  S.  W.  80;  Halsell  v. 
Neal,  23  Tex.  Civ.  App.  26,  56  S.  W. 
137;  Blum  v.  Johnson,  28  Tex.  Civ. 
App.  10,  66  S.  W.  461;  National  Bank 
v.  Carper,  28  Tex.  Civ.  App.  334,  67 
S.  W.  188;  Southwestern  Tel.,  etc., 
Co.  v.  Priest,  31  Tex.  Civ.  App.  345, 
72  S.  W.  241;  Smith  v.  Bunch,  31  Tex. 
Civ.  App.  541,  73  S.  W.  559,  affirmed 
in    97    Tex.    647,    no    op.;    Gillespie    v. 


Crawford  (Civ.  App.),  42  S.  W.  621, 
affirmed  in  93  Tex.  729,  no  op.;  Jami- 
son v.  New  York,  etc.,  Land  Co.  (Civ. 
App.),  77  S.  W.  969;  Houston  Ice,  etc., 
Co.  v.  Nicolini  (Civ.  App.),  96  S.  W. 
84,  affirmed  in  101  Tex.  642,  no  op.; 
Yarborough  v.  Whitman  (Civ.  App.), 
110  S.  W.  471;  Ft.  Worth  Light,  etc., 
Co.  v.  Moore  (Civ.  App.),  118  S.  W. 
831;  Schwartz  v.  Jones  (Civ.  App.), 
122    S.   W.   956. 

An  appellee  or  defendant  in  error 
may  assign  as  against  the  appellant  or 
plaintiff  in  error,  but  he  can  not  re- 
quire a  revision  of  any  alleged  error 
committed  in  adjudicating  upon  the 
rights  of  himself  and  his  codefendants 
unless  he  appeals.  De  la  Vega  v. 
League,  2  Tex.  Civ.  App.  252,  260,  21 
S.   W.    565. 

"Where  a  defendant  fails  to  perfect 
an  appeal  from  a  judgment  rendered 
against  him  in  favor  of  a  codefendant, 
he  can  not  assign  errors  as  against  his 
codefendant."  National  Bank  v. 
Carper,  28  Tex.  Civ.  App.  334,  67  S. 
W.  188,  citing  Anderson  v.  Silliman, 
92  Tex.  560,  50  S.  W.  576;  Woeltz  v. 
Woeltz,  93  Tex.  548,  549,  57  S.  W.  35. 

In  Yarborough  v.  Whitman  (Civ. 
App.),  110  S.  W.  471,  the  plaintiffs 
brought  error,  and  certain  of  defend- 
ants assigned  cross  errors.  It  was 
held  that,  if  the  judgment  as  between 
the  defendants  was  in  any  respect  er- 
roneous, the  appellate  court  would 
have  no  jurisdiction  to  correct  it  on 
such  writ  of  error. 

Where  only  one  of  the  defendants 
appealed,  making  bond  to  plaintiff  and 
his  codefendants  as  appellees,  the  lat- 
ter can  not  assign  errors  as  against 
plaintiff,  their  coappellee.  Anderson 
v.  Silliman,  92  Tex.  560,  50  S.  W.  576; 
Ft.  Worth  Light,  etc.,  Co.  v.  Moore 
(Civ.  App.),  118  S.  W.  831. 

Where  plaintiffs  recovered  judg- 
ment against  defendant  on  a  warranty 
of  title,  and  the  latter  appealed,  plain- 
tiffs as  appellees  could  not  complain 
that      they      were      denied     judgment 
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against  certain  other  parties  impleaded 
by  the  defendant  where  they  had  not 
appealed  from  the  judgment  in  favor 
of  such  parties.  Blum  v.  Johnson,  28 
Tex.  Civ.  App.  10,  66  S.  W.  461,  cit- 
ing Anderson  v.  Silliman,  92  Tex.  560, 
50  S.  W.  576;  Horter  v.  Herndon,  12 
Tex.  Civ.  App.  637,  35  S.  W.  80; 
Stevens  v.  Germania  Life  Ins.  Co.,  26 
Tex.  Civ.   App.  156,  62  S.  W.  824. 

Where  one  of  two  codefendants 
f.iled  to  perfect  an  appeal  from  a  judg- 
ment against  him  and  in  favor  of  his 
codefendant  whom  he  had  impleaded, 
held  that  on  appeal  by  the  plaint;ff 
where  both  defendants  were  made 
parties  the  court  of  civil  appeals 
would  not  consider  cross  assignments 
of  errors  by  the  one  defendant  against 
his  codefendant.  National  Bank  v. 
Carper,  28  Tex.  Civ.  App.  334,  340, 
67  S.  W.  188. 

Where  the  plaintiff  recovers  against 
several  defendants  and  only  one  of 
them  appeals,  the  appellate  court  has 
not  jurisdiction  to  consider  a  cross 
assignment  by  the  other  defendants 
seeking  a  reversal  of  plaintiff's  judg- 
ment as  against  them.  Smith  v. 
Bunch,  31  Tex.  Civ.  App.  541,  73  S. 
W.  559,  affirmed  in  97  Tex.  647,  no 
op.,  citing  Halsell  v.  Neal,  23  Tex. 
Civ.  App.  26,  56  S.  W.  137. 

Where  judgment  was  rendered 
against  several  defendants,  only  one 
of  whom  appeals,  and  he  does  not 
complain  of  a  judgment  for  costs, 
the  appellate  court  can  not  review  the 
judgment  as  to  costs  without  a  cross 
appeal,  where  such  judgment  will  nec- 
essarily affect  all  the  appellees.  Jami- 
son v.  New  York,  etc.,  Land  Co. 
(Civ.  App.),  77  S.  W.  969,  971.  (See 
98  Tex.  622,  no  op.) 

Where  there  was  no  controversy  be- 
tween the  appellant  on  the  one  hand 
and  the  trustee  of  the  dissolved  cor- 
poration on  the  other,  and  no  appeal 
bond  was  filed  by  the  appellee  nor 
such  trustees,  they  were  not  before 
the   appellate   court,   and   a    cross   as- 


signment by  appellee  complaining  that 
the  court  erred  in  sustaining  the  plea 
of  privilege  of  the  trustees  of  the  dis- 
solved corporation,  can  not  be  con- 
sidered. Houston  Ice,  etc.,  Co.  v. 
Nicolini  (Civ.  App.),  96  S.  W.  84,  92, 
affirmed  in  101  Tex.  642;  no  op.,  citing 
Blackwell  #.  Farmers',  etc.,  Nat.  Bank, 
97  Tex.  445,  79  S.  W.  518;  Anderson 
v.  Silliman,  92  Tex.  560,  50  S.  W.  576. 

The  judgment  below  was  for  plain- 
tiff against  several  defendants,  and  in 
favor  of  the  defendant  H.  over  against 
two  of  his  codefendants.  The  defend- 
ants appealed  from  the  judgment  in 
favor  of  plaintiff,  but  the  two  code- 
fendants did  not  specially  except  to 
the  judgment  in  favor  of  H.  over 
against  them,  and  grave  no  notice  of 
appeal  therefrom,  and  executed  no 
bond  to  H.  It  was  held  that  their 
cross  assignments  attacking  the  judg- 
ment in  favor  of  H.  over  against  them 
could  not  be  considered.  Halsell  v. 
Neal,  23  Tex.  Civ.  App.  26,  56  S.  W. 
137,  citing  Texas,  etc.,  R.  Co.  v.  Skin- 
ner, 4  Tex.  Civ.  App.  661,  23  S.  W. 
1001;  De  la  Vega  v.  League,  2  Tex.  Civ. 
App.  252,  21   S.   W.   565. 

Role  Inapplicable  Where  Appellate 
Proceedings  Does  Not  Embrace  Dis- 
tinct Part  of  Severable  Judgment — 
The  general  rule  as  to  cross  assign- 
ments of  error  is  not  extended  to 
cases  where  the  appellate  proceeding 
does  not  embrace  a  distinct  part  of  a 
severable  judgment  of  which  the  ap- 
pellee or  defendant  in  error  seeks  to 
complain.  Woeltz  v.  Woeltz,  93  Tex. 
548,  57  S.  W.  35. 

Cross  Assignments  as  to  Parties 
Not  Appealing. — In  Horter  z>.  Hern- 
don, 12  Tex.  Civ.  App.  637,  35  S.  W. 
80,  it  was  held  that  the  cross  appeal 
provided  for  by  Rule  101  for  district 
and  county  courts  is  upon  a  judgment 
already  appealed  from  by  the  adverse 
party. 

Cross  assignments  of  errors  as  to 
D.  will  not  be  considered  where 
neither  the  party  urging  the  cross  as- 


Digitized  by 


Google 


270 


Assignments  of  Error 


signments  nor  D.  appealed  from  the 
judgment.  Blackwell  v.  Farmers',  etc., 
Bank  (C?v.  App.),  76  S.  W.  454,  af- 
firmed in  97  Tex.  445. 

Where  only  one  of  several  coplain- 
tiffs  perfected  an  appeal,  defendant 
not  having  perfected  an  appeal,  nor 
any  of  appellant's  coplaintiffs,  cross 
assignments  of  error  which  have  no 
reference  to  appellant,  or  that  portion 
cf  the  judgment  appealed  from,  are 
not  entitled  to  consideration.  Veatch 
v  Gilmer  (Civ.  App.),  Ill  S.  W.  746, 
reformed  and  affirmed  in  Gilmer  v. 
Veatch,  102  Tex.  384,  117  S.  W. 
430. 

Where,  in  an  action  for  land  brought 
by  severa1  plaintiffs  among  whom 
tbere  is  no  conflict  of  interest,  some  of 
the  plaintiffs  recover  a  part  of  the 
land,  and  defendant  has  judgment 
against  the  other,  and  these  alone  ap- 
peal, cross  assignments  by  defendant 
against  the  plaintiffs  who  recovered, 
defendant  not  having  perfected  a 
cross  appeal,  will  not  be  considered. 
Hoover  v.  Kearbey,  25  Tex.  Civ.  App. 
71,  60  S.  W.  782,  cited  in  Munoz  v. 
Brassel  (Civ.  App.),  108  S.  W.  417. 

Where  an  assignee  of  an  insurance 
policy  was  the  only  appellant  from  a 
judgment  in  an  interpleader  by  the  in- 
surance company,  cross  assignments 
of  error  by  other  parties  which  do  not 
appear  to  have  been  filed  in  the  trial 
court,  and  which  involve  questions  be- 
tween such  other  parties  alone,  will 
not  be  considered.  Stevens  v.  Ger- 
mania  Life  Ins.  Co.,  26  Tex.  Civ.  App. 
156,  62  S.  W.  824,  affirmed  in  94  Tex. 
707,  no  op. 

And  where  such  appellant  has  ap- 
pealed from  part  of  the  judgment  only, 
the  other  interpleaded  parties  can  not 
by  cross  assignments  present  errors 
that  are  not  within  the  scope  of  the 
appeal  taken.  Stevens  v.  Germania 
Life  Ins.  Co.,  26  Tex.  Civ.  App.  156, 
62  S.  W.  824,  affirmed  in  94  Tex.  707, 
no  op. 

Where   two   cases  are  consolidated, 


but  on  the  trial  two  distinct  judgments 
are  rendered,  an  appeal  from  one  of 
the  judgments  does  not  give  the  op- 
posing party  a  right  to  bring  the  other 
judgment  under  review  by  a  cross  as- 
signment of  error.  Foster  v.  Ross, 
33  Tex.  Civ.  App.  615,  619,  77  S.  W. 
990,  affirmed  in  98  Tex.  616,  no  op. 

Where  Causes  of  Action  Different. 
—In  First  Nat.  Bank  v.  East,  17  Tex. 
Civ.  App.  176,  43  S.  W.  558,  affirmed 
in  93  Tex.  639,  no  op.,  it  was  held  that 
defendants  could  not  have  a  judgment 
for  plaintiff  upon  his  first  cause  of  ac- 
tion reviewed  by  filing  cross  assign- 
ments upon  plaintiffs  appeal  from  a 
judgment  dismissing  his  second  cause 
of  action  on  defendant's  plea  of 
privilege  of  being  sued  in  another 
county. 

Where  Suit  below  Was  in  Two  Ca- 
pacities.— When  in  a  suit  by  a  mother, 
who  sues  as  next  friend  of  a  minor 
child,  as  well  as  in  her  own  right, 
there  is  verdict  and  judgment  against 
her  as  next  friend  and  her  minor 
child,  and  she  does  not  except  to  the 
judgment  and  gives  no  notice  of  ap- 
peal, and  files  no  bond,  and  upon  ap- 
peal by  the  defendant  company  the 
bond  is  made  payable  to  her  alone, 
her  cross  assignment  of  error  seeking 
to  revise  the  judgment  against  her  as 
next  friend  will  not  be  considered. 
There  is  no  appeal  from  the  judgment 
against  her  as  next  friend.  Texas,  etc., 
R.  Co.  v.  Skinner,  4  Tex.  Civ.  App. 
661,  23  S.  W.  1001,  cited  in  First  Nat 
Bank  v.  East,  17  Tex.  Civ.  App.  176, 
43  S.  W.  558,  affirmed  in  93  Tex.  639, 
no  op. 

Cross  Assignment  Questioning  Ad- 
missibility of  Evidence  Unavailing  to 
Obtain   Affirmance    of   Judgment — In 

trespass  to  try  title,  appellee  can  not 
by  filing  cross  assignments  of  error 
questioning  the  admissibility  in  evi- 
dence of  papers  admitted  in  appel- 
lant's chain  of  title,  obtain  an  af- 
firmance of  the  judgment.  Udell  v. 
Peak,  70  Tex.  547,  7  S.  W.  786. 
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B.  FILING  AS  ESSENTIAL  TO 
CONSIDERATION  OF  ERRORS 
AGAINST  APPELLEE  OR  DE- 
FENDANT IN   BRROR 

1.    General  Rule  Stated  and  Applied. 

General  Rule. — Appellee  can  not 
take  advantage  of  errors  prejudicial  to 
him  unless  raised  by  cross  assignments 
of  error.  Phoenix  Ins.  Co.  v.  Ward, 
7  Tex.  Civ.  App.  13,  26  S.  W.  763,  af- 
firmed in  93  Tex.  648,  no  op.;  I.  & 
G.  N.  R.  Co.  v.  Johnson,  1  App.  Civ. 
Cases,  §  354. 

An  appellee  not  having  given  notice 
of  appeal  nor  assigning  error  can  not 
have  a  revision  of  orders  made  against 
him  in  the  trial  court.  Traders'  Nat. 
Bank  v.  Clare,  76  Tex.  47,  13  S.  W. 
183. 

The  appellate  court  will  not  consider 
errors  claimed  to  be  prejudicial  to  de- 
fendant in  error  where  he  has  filed  no 
cross  assignment.  Wilkerson  v.  Jones 
<Civ.   App.),   40   S.   W.    1046. 

Illustrations. — In  the  absence  of  a 
cross  assignment  of  error  an  appellee 
can  not  urge  error  of  the  trial  court 
in  overruling  its  motion  for  change 
of  venue  as  an  answer  to  appellant's 
assignments  of  error.  Stevens  v. 
Wichita  Val.  R.  Co.,  45  Tex.  Civ.  App. 
19«,  100  S.  W.  807. 

Where  an  action  against  a  railway 
company  for  killing  live  stock  was 
tried  before  the  court  alone,  and  the 
court  erroneously  rejected  evidence 
showing  diligence  on  defendant's  part 
in  maintaining  the  fence  along  its 
right  of  way,  and  found  as  a  fact  that 
there  was  no  negligence  in  the  opera- 
tion of  defendant's  train,  and  such 
finding  was  not  excepted  to  by  plain- 
tiff, and  he  filed  no  cross  assignment 
of  error  attacking  such  findings  as  un- 
supported by  the  evidence,  he  was  not 
entitled  on  appeal  to  urge  that  such 
ruling  was  harmless  on  the  ground 
that  the  uncontradicted  evidence 
showed  that  defendant  was  negligent 
in  operating  the  train.  Galveston,  etc., , 


R.  Co.  v.  Reitz,  27  Tex.  Civ.  App.  411, 
65  S.  W.  1088. 

Where  plaintiff  obtained  judgment 
establishing  the  location  of  his  survey 
as  including  the  land  in  controversy, 
and  on  appeal  by  the  defendants  the 
judgment  was  reversed  as  unsup- 
ported by  the  evidence,  plaintiff  was 
not  entitled,  even  though  the  evidence 
warranted  it,  to  have  a  judgment  es- 
tablishing the  location  of  his  survey 
so  as  to  include  land  claimed  by  his 
coappellees  where  he  had  not  appealed 
nor  filed  cross  assignments  against 
them.  Clawson  v.  Williams,  27  Tex. 
Civ.  App.  130,  66  S.  W.  7021 

Where  there  are  no  cross  assign- 
ments in  the  record  calling  in  ques- 
tion the  correctness  of  the  trial 
court's  ruling  in  striking  out  defend- 
ant's plea  in  reconvention,  the  appel- 
late court  will  not  consider  whether 
or  not  the  trial  court  erred  in  so  do- 
ing. Mitchell  v.  Rushing  (Civ.  App.), 
118  S.  W.  582,  586. 

Where  there  is  no  cross  assignment 
by  appellee  questioning  the  action  of 
the  court  in  refusing  to  quash  an  at- 
tachment upon  one  of  the  grounds 
stated  in  the  motion  for  quashing,  the 
appellate  court  will  not  determine 
whether  there  was  error  in  refusing  to 
quash  upon  such  ground,  but  will  only 
consider  whether  it  erred  in  quashing 
the  attachment  on  the  other  ground. 
Norvell-Shapleigh  Hardware  Co.  v. 
Hall,  etc.,  Mach.  Works  (Civ.  App.), 
91  S.  W.  1092,  1093. 

Where  request  was  made  to  reform 
a  judgment  against  an  insurance  com- 
pany and  give  appellee  the  full 
amount  of  his  policy  (the  court  below 
having  rendered  judgment  for  the 
amount  of  the  policy,  less  the  value 
of  a  piano  upon  which  was  a  mort- 
gage), although  the  court  was  inclined 
to  the  opinion  that  the  contract  of  in- 
surance was  not  divisible,  where  there 
is  no  cross  assignment  of  errors,  the 
court  can  only  affirm  the  judgment. 
Phoenix  Ins.  Co.  v.  Ward,  7  Tex.  Civ. 
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App.  13,  26  S.  W.  763,  affirmed  in  93 
Tex.  648,  no  op. 

2.  What    Errors    Considered    in    Ab- 
sence  of   Cross   Assignment. 

Where  a  party  to  a  suit  has  shown 
himself  entitled,  upon  the  whole  case, 
to  an  instructed  verdict,  and  the  trial 
court  failed  to  give  him  the  benefit  of 
such  instruction,  he  may  complain  and 
have  the  matter  reviewed  in  the  ap- 
pellate court  without  a  cross  assign- 
ment of  error.  Gillean  v.  Wither- 
spoon   (Civ.   App.),  121  S.  W.  909. 

In  Farenthold  v.  Tell  (Civ.  App.), 
113  S.  W.  635,  it  was  held  that  al- 
though cross  assignments  did  not 
appear  to  have  been  filed  in  the 
trial  court  as  required  by  Rule  101,  for 
district  and  county  courts,  still  the 
question  as  to  whether  the  petition 
was  open  to  attack  through  a  general 
demurrer — that  is,  fails  to  state  a  cause 
of  action — was  a  fundamental  one  that 
might  be  raised  without  following  the 
rules  as  to  filing  assignments. 

Generally,  as  to  the  consideration  of 
fundamental  errors  apparent  of  record, 
though  the  same  were  not  assigned 
below,  see  ante,  "Errors  Held  En- 
titled to  Consideration,"  II,  B,  1, 
b,  (2). 

C.   TIME,    PLACE  AND   MANNER 
OF  FILING. 

In  General — The  appellee  or  de- 
fendant in  error  may  file  his  cross  as- 
signments of  errors  with  the  clerk  of 
the  court  below,  either  separately  or 
in  his  brief.  Houston,  etc.,  R.  Co.  v. 
Campbell  (Civ.  App.),  40  S.  W.  431, 
reversed  on  another  point  in  91 
Tex.  551. 

Necessity  for  Filing  in  the  Court 
below. — A  cross  assignment  of  error 
will  not  be  considered  where  it  was 
not  filed  in  the  court  below.  Rule  101  for 
District  and  County  Courts.  Patterson 
v.  Seeton,  19  Tex.  Civ.  App.  430,  47  S. 
W.  732,  affirmed  in  93  Tex.  716,  no 
op.;  Storm  v.  Mundy,  46  Tex.  Civ.  App. 
88,  101  S.  W.  258;  Lincoln  v.  Hollen- 


bach  (Civ.  App.),  49  S.  W.  686;  O'Neil 
v.  Sun  Co.  (Civ.  App.),  123  S.  W.  172; 
Farenthold  v.  Tell  (Civ.  App.),  113  S. 
W.  635;  Sullivan  v.  Fant  (Civ.  App.), 
110  S.  W.  507. 

A  cross  assignment  of  error  can 
not  be  considered  where  the  record 
does  not  show  that  it  was  filed  in  the 
trial  court,  and  where  there  is  no  en- 
dorsement on  appellee's  brief  showing 
that  a  copy  of  said  brief  was  filed  in 
said  trial  court.  Williams  &  Co.  v. 
Smith  (Civ.  App.),  98  S.  W.  916,  citing 
Patterson  v.  Seeton,  19  Tex.  Civ.  App. 
430,  433,  47  S.  W.  732,  affirmed  in  93 
Tex.  716,  no  op.;  Morrow  v.  Terrell, 
21  Tex.  Civ.  App.  28,  30,  50  S.  W. 
734,  affirmed  in  93  Tex.  715,  no  op.; 
Scott  v.  Marlin,  25  Tex.  Civ.  App.  353, 
60  S.  W.  969,  affirmed  in  94  Tex.  701, 
no  op. 

In  Lincoln  v.  Hollenbach  (Civ. 
App.),  49  S.  W.  686,  the  defendant  in 
error  filed  a  brief  in  the  court  of  civil 
appeals  in  which  were  copied  cross  as- 
signments of  error  attacking  certain 
rulings  of  trial  court.  There  was  no 
evidence,  however,  in  the  record  that 
the  cross  assignments,  separately,  or 
the  brief  containing  them,  were  filed 
in  the  trial  court,  and  it  was  held  that 
under  Rule  101  for  district  and  county 
courts  they  could  not  be  considered 
by  the  court  of  civil  appeals.  Citing 
Patterson  v.  Seeton,  19  Tex.  Civ.  App. 
430,  47  S.  W.  732,  affirmed  in  93  Tex. 
716,  no  op. 

May  Not  Be  Filed  in  Appellate  Court 
Save  by  Consent. — A  cross  assignment 
filed  originally  in  the  appellate  court, 
where  no  consent  for  such  filing  ap- 
pears, will  not  be  considered.  O'Neil 
v.  Sun  Co.  (Civ.  App.),  123  S.  W.  172. 

A  motion  to  strike  out  appellee's 
cross  assignments  of  error  upon  the 
ground  that  the  cross  assignments  are 
not  contained  in  the  transcript  and  ap- 
pear only  in  appellee's  brief,  and  a 
copy  of  the  brief  is  not  shown  to  have 
been  filed  in  the  court  below  as  re- 
quired by  Rule  101,  will  be  overruled 
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where  appellee's  brief  was  filed  in  the 
appellate  court  November  1,  and  the 
case  was  submitted  on  brief  for  both 
parties  November  9,  and  the  motion 
complaining  of  appellee's  brief  was 
not  filed  until  November  16,  1898.  The 
filing  of  appellee's  cross  assignments 
in  the  court  below  could  be  waived  by 
appellant;  and,  therefore,  the  motion 
objecting  to  their  consideration  on  that 
ground,  not  having  been  filed  before 
the  case  was  submitted,  comes  too  late 
and  must  be  overruled.  Rule  8  for 
the  Courts  of  Civil  Appeals.  Watt 
v.  Hunter,  20  Tex.  Civ.  App.  76,  78, 
48   S.   W.   593,  49  S.  W.  412. 

Endorsement  of  Clerk's  Certificate 
upon  Appellee's  Brief  as  to  Filing.— 
The  certificate  of  the  clerk  of  the 
court  below  endorsed  upon  appellee's 
brief  to  the  effect  that  the  cross  as- 
signment of  error  contained  therein 
was  filed  in  the  trial  court  and  is  truly 
copied  in  the  brief,  constitutes  a  com- 
pliance with  the  rules,  and  requires 
consideration  of  such  cross  assign- 
ment. Burns  v.  Falls,  23  Tex.  Civ. 
App.  386,  56  S.  W.  576,  affirmed  in  93 
Tex.  636,  no  op. 

D.       FORM,      REQUISITES      AND 
SUFFICIENCY. 

As  to  form,  requisites  and  sufficiency 
of  assignments  of  error  generally,  see 
ante,  "Form,  Requisites  and  Sufficiency 
of    Assignments,"    V. 

A  cross  assignment  which  is  too 
general  and  which  involves  several 
distinct  separate  propositions,  and  is 
not  followed  by  appropriate  proposi- 
tions with  statements  from  the  record 
supporting  the  same,  can  not  be  con- 
sidered. McCormick  v.  Jester  (Civ. 
App.),  115  S.  W.  278. 

Cross  Assignments  of  Error  Held 
Too  General. — In  Yarborough  v.  Whit- 
man (Civ.  App.),  110  S.  W.  471,  the 
defendants  in  action  of  trespass  to  try 
title  cross  assigned  as  error  that  the 
court  erred  in  rendering  judgment  for 
defendants  in  error  for  only  53J4 
acres  of  the  land  in  controversy,  when 
2  Tex— 18 


they  were  entitled  to  a  judgment  for 
more  than  5354  acres.  It  was  held 
that  even  if  the  defendants  were  other- 
wise entitled  to  relief,  such  cross  as- 
signment  was   entirely   too   general. 

E.  CROSS  ASSIGNMENTS  AS  PART 

OF  RECORD. 

Where  appellee's  cross  assignment  of 
error  is  not  copied  in  the  record,  and 
his  brief  does  not  seem  to  have  been 
filed  in  the  court  below,  it  can  not  be 
considered.  Rule  101  of  District  Court. 
San  Antonio  v.  Alamo  Nat.  Bank  (Civ. 
App.),  114  S.  W.  909;  Settegast  v. 
Blount  (Civ.  App.),  46  S.  W.  268,  269; 
Scott  v.  Marlin,  25  Tex.  Civ.  App.  353, 
60  S.  W.  969,  affirmed  in  94  Tex.  701, 
no  op.  See  ante,  "Time,  Place  and 
Manner  of  Filing,"  X,  C. 

F.  ADJUDICATION  OF  CROSS 
ASSIGNMENTS  NOTWITH- 
STANDING APPELLANTS 
MOTION  TO  DISMISS  AP- 
PEAL. 

An  appellee  has  a  right  to  have  his 
cross  assignments  of  error  adjudicated, 
notwithstanding  the  motion  of  appel- 
lant to  dismiss  his  appeal.  Foley  v. 
Houston,  etc.,  R.  Co.  (Civ.  App.),  108 
S.  W.  169. 

G.  WAIVER  OF  CROSS  ASSIGN- 
MENTS. 

In  Houston  Ice,  etc.,  Co.  v.  Nicolini 
(Civ.  App.),  96  S.  W.  84,  affirmed  in 
101  Tex,  642,  no  op.,  in  appellee's  brief 
the  assignment  of  error  was  preceded 
by  the  following  request:  "If  for  any 
reason  the  court  should  remand  this 
case,  then  we  ask  a  determination  by 
it  of  our  seventh  cross  assignment," 
etc.  As  the  case  was  not  remanded, 
the  reason  for  which  the  appellate 
court  was  called  upon  to  consider  the 
assignment  failed,  arid  the  court  re- 
garded the  question  which  would 
otherwise  have  been  presented  by  the 
assignment  as  waived  by  the  appellee, 
and  did  not  feel  authorized  to  pass 
upon  it. 
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CROSS  REFERENCES. 

Sec  the  titles  EJECTMENT;  EQUITY;  POSSESSION,  WRIT  OF. 


Power  of  Court  to  Issue  Writ — Un- 
der the  provision  of  article  1122,  Rev. 
Stat,  all  cases  in  which  the  district 
court  has  jurisdiction,  by  virtue  of  the 
grant  to  it  of  judicial  power  by  the 
organic  law,  that  court  is  fully  author- 
ized to  grant  a  writ  of  assistance  or 
to  administer  any  measure  of  relief 
whatever,  whether  in  law  or  equity, 
that  could  at  common  law  be  granted 
either  by  a  court  of  law  or  in  equity. 
Voigtlander  v.  Brotze,  59  Tex.  286,  288. 

In  Shulte  v.  Hoffman,  18  Tex.  678, 
the  district  court,  in  the  exercise  of 
this  power,  and  in  the  absence  of  any 
statute  to  that  effect,  on  the  rendition 
of  the  final  judgment  appointed  a  re- 
ceiver, and  also  issued  in  that  case  a 
writ  of  assistance.  Voigtlander  v. 
Brotze,  59  Tex.  286,  288.  The  court  also 
cited  Teas  v.  Robinson,  11  Tex.  774, 
776;  Tucker  v.  Anderson,  25  Tex.  Supp. 
155,  158. 

Mr.  Jones,  in  the  second  volume,  § 
1663  (2d  ed.)  of  his  work  on  Mort- 
gages, gives  an  account  of  the  early 
exercise  of  this  power  by  courts  of 
chancery,    as    follows:      "It    has    long 


been  the  practice  of  courts  of  chan- 
cery in  England,  adopted  also  in  this 
country,  wherever  a  sale  and  convey- 
ance of  real  estate  has  been  decreed, 
to  compel  a  person  in  possession  of 
the  property  to  surrender  it  to  the 
purchaser  by  an  order,  or  by  an  in- 
junction, or  by  a  writ  of  assistance. 
Voigtlander  v.  Brotze,  59  Tex.  286, 
288. 

After  a  sale  had  been  made  under 
a  decree  in  a  foreclosure  suit,  the 
court  has  power  to  give  possession  to 
the  purchaser  by  a  writ  of  assistance, 
though  the  delivery  of  the  possession 
is  not  made  part  of  the  decree.  He 
is  not  driven  to  an  action  of  ejectment 
at  law  to  obtain  possession.  Voigt- 
lander v.  Brotze,  59  Tex.  286,  288. 

The  purpose  for  which  the  writ  of 
assistance  is  used  is  to  let  the  pur- 
chaser into  the  possession  and  enjoy- 
ment of  the  property  purchased  under 
the  decree  of  the  court,  without  the  ■ 
necessity  of  resorting  to  an  expensive 
and  vexatious  suit,  to  attain,  after 
much  delay,  the  same  object.  Voigt- 
lander v.  Brotze,  59  Tex.  286,  288. 


Assisting  Witness. 

See  the  titles  DOCUMENTARY  EVIDENCE;    PUBLIC  LANDS. 
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2.  To  Render  Members  Personally  Liable,  282. 

a.  Sufficiency  of  Pleading,  282. 

b.  Joinder  of  Members  as  Defendants,  282. 

CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  BENEFICIAL  AND 
BENEVOLENT  ASSOCIATIONS;  BUILDING  AND  LOAN  ASSOCIA- 
TIONS; CONTRACTS;  CORPORATIONS;  JOINT  STOCK  COM- 
PANIES;    LIENS;    PARTIES;    PLEADING;    TRUSTS  AND  TRUSTEES. 

As  to  sale  of  liquors  by  a  social  club,  see  the  titles  INTOXICATING 
LIQUORS;  LICENSES. 


I.  Definition. 

A.  PROPER  MEANING  OF  TERM. 

The  words  "company"  and  "associa- 
tion" may  be  applied  to  an  ordinary 
commercial  partnership;  but  they  are 
in  mercantile  or  commercial  language, 
most  frequently,  and  most  properly, 
applied  to  many  persons  acting  to- 
gether, through  officers  or  agents,  in 
the  prosecution  of  important  enter- 
prises, and  it  is  only  where  a  greater 
number  of  persons  are  associated  to- 
gether than  usually  constitute  a  com- 
mercial partnership,  that  they  are  ex- 
pected to  act,  or  do  in  point  of  fact 
act  through  officers.  Mills  v.  State, 
23  Tex.  295,  304. 

B.  ASSOCIATION  AND  COMPANY 
SYNONYMOUS. 

The  Word  "Association"  Is  Used 
as  Synonymous  with  the  Word  "Com- 
pany."— Speaking  of  joint  stock  com- 
panies, Mr.  McCulloch  says,  "The 
business  of  a  great  association,  must 
be  conducted  by  factors  or  agents." 
Treating  of  "open  or  regulated  com- 
panies," the  same  author  says,  "The 
affairs  of  such  companies,  or  associa- 
tions, are  managed  by  directors  ap- 
pointed by  the  members."  In  another 
place,  this  author  says,  "The  conduct 
of  the  Dutch  East  India  Company  in 
burning  spices,  that  their  price  might 
not  be  lowered  by  larger  importations, 
is  an  example  of  the  mode  in  which 
such  associations  uniformly,  and  in- 
deed, almost  necessarily  act."  In 
speaking  of  the  English  East  India 
Company,  McCulloch  defines  it,  or  de- 


scribes it,  as  "a  famous  association, 
originally  established  for  prosecuting 
the  trade  between  England  and  India." 
Numerous  other  quotations  might  be 
made,  to  show  that  the  word  "com- 
pany," and  the  word  "association,"  are, 
in  mercantile  or  commercial  language 
synonymously  used  to  apply  to  great 
enterprises  conducted  by  officers  or 
agents.  Mills  v.  State,  23  Tex.  295, 
303. 

C.  DISTINCTIONS. 

1.  As  to  Partnerships. 

Associations  are  distinguishable  from 
"partnerships,"  as  that  term  is  ordi- 
narily used,  only  in  the  respect  that 
the  death  or  withdrawal  of  one  of  the 
members  does  not  effect  a  dissolution 
and  that  the  stock  can  be  brought  and 
sold  without  affecting  the  integrity  of 
the  concern.  Industrial  Lumber  Co.  v. 
Texas  Pine  Land  Ass'n  (Civ.  App.), 
31  Tex.  Civ.  App.  375,  72  S,  W.  875, 
878.  See,  generally,  the  titles  JOINT 
STOCK  COMPANIES;  PARTNER- 
SHIP. 

2.  As  to  Corporations. 

They  partake  of  the  nature  of  cor- 
porations with  respect  to  the  effect  of 
loss  of  members  and  the  transfer  of 
the  stock;  but  these  peculiar  char- 
acteristics do  not  affect  the  nature  or 
extent  of  the  individual  liability  as  to 
third  parties.  An  agreement  among 
the  members  that  no  personal  liability 
should  rest  upon  them,  would  not  have 
the  purposed  effect  any  more  than 
such  an  agreement  between  the  mem- 
bers of  an  ordinary  partnership  would 
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accomplish  that  end.  Industrial  Lum- 
ber Co.  v.  Texas  Pine  Land  Ass'n, 
31  Tex.  Civ.  App.  375,  72  S.  W.  875, 
$78.  See,  generally,  the  title  CORPO- 
RATIONS. 

n.  Officers  and  Agents. 

A.     POWER  TO    BIND    ASSOCIA- 
TION BY  THEIR  CONTRACTS. 

Where  the  articles  of  association 
prescribe  how  contracts  shall  be  made, 
a  contract  made  by  an  officer  not  in 
accordance  therewith  can  not  bind  the 
association.  Willis  v.  Greiner  (Civ. 
App.),  26  S.  W.  858.     ' 

Contract  Entered  into  Without  Au- 
thority by  Officers. — An  unincorpo- 
rated joint  stock  company  was  organ- 
ized for  the  purpose  of  selling  lots  in 
West  Galveston.  The  land  was  con- 
veyed to  three  trustees  and  the  articles 
of  association  provided  that  these 
trustees  should  hold  the  land  in  trust 
for  the  association,  subject  to  the  or- 
ders of  the  stockholders  in  meeting 
adopted,  and  make  all  conveyances  re- 
quired by  the  stockholders  to  be  made, 
any  two  of  said  trustees  being  author- 
ized to  make  conveyances.  The  ap- 
pellee entered  into  a  written  contract 
with  the  president  and  secretary  of  the 
association  to  convey  lots  to  him  at 
stipulated  prices,  which  he  was  to  sell 
for  specified  commissions.  In  an  ac- 
tion to  recover  these  commissions  the 
defense  of  the  association  was  that  the 
president  and  secretary  had  no  au- 
thority to  make  such  a  contract.  Held, 
that  while  in  a  joint  stock  company 
the  management  of  its  affairs  may  be 
intrusted  to  officers  or  trustees,  yet 
the  association  could  only  be  bound  to 
convey  the  lots  in  the  manner  indi- 
cated by  the  articles  of  association. 
There  being  no  evidence  that  the  as- 
sociation had  ever  conferred  upon  said 
officer  the  requisite  authority  to  make 
such  a  contract,  there  can  be  no  re- 
covery of  the  commissions,  the  con- 
tract not  being  such  which  the  presi- 
dent and     secretary    had    authority  to 


make.     Willis  t*  Greiner  (Civ.  App.), 
26  S.  W.  858. 

Conveyance  of  Property  of  Defunct 
Association  without  Consent  of  Old 
Stockholders. — And  where  an  associa- 
tion has  ceased  operations  and  a  number 
of  its  stockholders  along  with  others 
formed  a  new  association  but  have 
not  acquired  the  former's  property  by 
purchase  or  otherwise,  a  conveyance 
of  the  old  association's  land,  made  by 
the  officers  of  the  new,  without  the 
consent  of  all  the  old  stockholders,  is 
null  and  void  and  vests  no  title  in  the 
transferee.  Allen  v.  Long,  80*  Tex. 
261,  16  S.  W.  43. 

B.  LIABILITY  OF  ASSOCIATION 
FOR  OFFICER'S  REPRESEN- 
TATIONS. 

An  association  is  liable  for  the  dam- 
age occasioned  by  the  false  repre- 
sentation of  its  president,  made  as  of 
his  actual  knowledge,  within  the  scope 
of  his  duties  a  d  powers,  where  a  third 
party  has  relied  upon  that  representa- 
tion to  his  prejudice;  and  it  is  no  de- 
fense that  the  president  believed  the 
representation  to  be  true,  for  his  in- 
tention, however  innocent,  could  not 
change  the  result  of  his  misrepresenta- 
tion. Mutual  Bldg.,  etc.,  Ass'n  v.  Mc- 
Gee  (Civ.  App.),  43  S.  W.  1030,  1031. 

Representation  as  to  Commercial 
Standing  of  Surety. — In  connection 
with  a  building  contract  entered  into 
by  appellee,  the  appellant  association 
agreed  to  advance  part  of  the  contract 
price  to  the  building  firm,  for  which 
appellee  gave  his  note  and  secured  it 
by  transferring  some  shares  of  stock 
in  appellant  association  as  collateral. 
A  bond  with  two  sureties  was  given 
by  the  contractors  for  faithful  per- 
formance and  in  pursuance  of  a  custom 
of  dealing  of  appellant,  the  bond  was 
submitted  to  its  president  who  ap- 
proved it,  and  represented  to  appellee 
that  M.  Weiss,  one  of  the  sureties,  was 
Mark  Weiss  and  good  for  the  amount 
of  the  bond,  whom  appellee  knew  and 
was  satisfied.    But  in  point  of  fact  the 
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bond  was  not  signed  by  Mark  Weiss 
at' all  but  by  one  Messina  Weiss,  who 
was  insolvent  and  would  not  have  been 
accepted  by  appellee  on  the  bond.  The 
contractors  failed  to  carry  out  their 
contract,  and  appellee  was  compelled 
to  finish  the  job  himself,  the  bond  be- 
ing worthless,  at  an  extra  cost.  In  an 
action  to  recover  damages  for  the 
false  representations  the  association 
was  held  liable  for  the  damages  re- 
sulting from  its  president's  misrepre- 
sentations. Mutual  Bldg.,  etc.,  Ass'n 
v.  McGee  (Civ.  App.),  43  S.  W.  1030, 
1031. 

C.    POWER  TO  BRING  SUIT   ON 
BEHALF    OF   ASSOCIATION. 

As  to  the  power  of  officers  to  prose- 
cute actions  in  behalf  of  the  associa- 
tion, see  post,  "Actions  by  Officers  as 
Trustees  on  Behalf  of  Association,"  V, 
A,  3. 

m.  Rights,  Powers  and  Liabil- 
ities. 

A.  RIGHT  TO   LIMIT  LIABILITY 
OF  MEMBERS. 

There  is  no  rule,  either  of  law  or  of 
public  policy,  which  forbids  an  asso- 
ciation contracting  with  another  that 
as  to  a  particular  transaction  the  mcm: 
bers  of  the  association  shall  be  exempt 
from  personal  liability,  and  that  the 
other  contracting  party  must  look 
alone  to  the  common  holdings  of  the 
association  for  indemnity.  Industrial 
Lumber  Co..  v.  Texas  Pine  Land  Ass'n 
(Civ.  App.),  31  Tex.  Civ.  App.  375,  72 
S.  W.  875,  878. 

B.  LIABILITY    FOR    DEBTS    OF 
ANOTHER  ASSOCIATION. 

The  mere  fact  that  a  new  fair  as- 
sociation voluntarily  assumes  and  pays 
off  some  of  the  debts  of  a  defunct  as- 
sociation, of  which  it  is  the  successor, 
having  acquired  the  property  from  the 
purchaser  at  a  trustee's  sale,  does  not 
impose  liability  on  the  new  association 
for  the  debts  of  the  old.  The  two  as- 
sociations  are  distinct  and  the  second 


is  in  no  way  liable  for  the  debts  of 
the  first.  Texas  State  Fair,  etc.,  Ass'n 
v.  Caruthers  (Civ.  App.),  29  S.  W.  48. 

C.  POWER  TO  HOLD  PROP- 
ERTY IN  ITS  OWN  NAME. 

In  Tunstall  v.  Wormley,  54  Tex.  476, 
481,  it  is  said  th.at  the  Missionary  Bap- 
tist church,  an  unincorporated  church 
association,  by  that  name  was  no  per- 
son in  law  capable  of  holding  prop- 
erty. 

Members  of  a  voluntary  unincorpo- 
rated association  can  hold  property  in 
nc  other  way  tljan  through  the  medium 
of  trustees  acting  as  depositaries  of 
the  legal  title,  and  the  equitable  inter- 
est entitles  each  beneficiary  to  the 
same  voice  in  the  management  and 
control  of  the  property  as  if  he  were 
a  joint  owner  and  holder  of  the  legal 
title.  Clark  v.  Brown  (Civ.  App.),  108 
S.  W.  421,  422. 

D.  POWER  OF  NEW  ASSOCIA- 
TION TO  CONVEY  PROP- 
ERTY OF  OLD. 

Where  an  association  has  been  prac- 
tically dissolved  and  some  of  the  stock- 
holders together  with  others  form '  a 
new  association,  this  new  association 
has  no  power  to  take  charge  of  and 
dispose  of  the  land  of  the  old  company 
without  the  consent  of  all  the  stock- 
holders. The  two  associations  are  dis- 
tinct and  the  last  has  no  right  to  seize 
and  appropriate  the  property  of  the 
first.  Allen  v.  Long,  80  Tex.  261,  15 
S.  W.  43. 

E.  RIGHTS  OF  CREDITORS  TO 
ASSETS. 

1.  No  Equitable  Lien  upon  the  Assets. 
In  a  contract  between  a  corporation 
and  an  association  it  was  stipulated,  in 
accordance  with  the  articles  of  asso- 
ciation of  the  latter,  that  there  should 
be  no  personal  liability  on  the  mem- 
bers of  the  association  but  that  the 
corporation  should  look  for  the  pay- 
ment of  all  debts  and  other  money  be- 
coming due  under  the  contract  to  the 
trust   property    in    the    hands    of    the 


Digitized  by 


Google 


Associations 


279 


trustees.  There  was  a  breach  of  the 
contract  on  the  part  of  the  association 
and  the  corporation  sought  to  as- 
sert an  equitable  lien  on  the  property, 
which  was  claimed  to  have  been  created 
by  the  contract.  Held,  that  no  equi- 
table lien  was  thereby  created;,  the 
most  reasonable  and  natural  construc- 
tion to  place  upon  the  contract  being  that 
the  exemption  from  personal  liability 
simply  gave  direction  to  any  execution 
which  might  be  issued  against  the  con- 
cern, its  members*  or  representatives. 
Industrial  Lumber  Co.  v.  Texas  Pine 
Land  Ass'n  (Civ.  App.),  31  Tex.  Civ. 
App.  375,  72  S.  W.  875,  879;  Methodist 
Episcopal  Church  South  v.  Clifton,  34 
Tex.  Civ.  App.  248,  affirmed  in  98  Tex. 
€24,  no  op.     See  the  title  LIENS. 

8.   Assets  Not  a  Trust  Fund  for  Cred- 
itors. 

The  assets  of  an  association  do  not 
constitute  a  trust  fund  for  the  benefit 
of  creditors.  Hence  the  creditors  of 
an  association,  which  has  gone  out  of 
business  and  transferred  all  of  its  as- 
sets, can  not  subject  those  assets  in 
the  hands  of  the  purchaser  upon  the 
theory  that  he  holds  the  same  for  the 
benefit  of  the  creditors.  And  this  is 
true  even  if  the  creditors  contracted 
that  the  members  of  the  association  be 
not  personally  liable,  and  agreed  to 
look  to  the  assets  for  payment.  In- 
dustrial Lumber  Co.  v.  Texas  Pine 
Land  Ass'n  (Civ.  App.),  31  Tex.  Civ. 
App.  375,  72  S.  W.  875.  See  the  title 
TRUSTS  AND  TRUSTEES. 

IV.    Membership    and    Its    Inci- 
dents. 

A.    INTEREST   OF   MEMBERS   IN 
PROPERTY. 

1.  In  General. 

The  rights  of  members  of  voluntary 
associations  not  organized  for  com- 
mercial purposes,  in  the  property  held 
for  common  use,  is  one  of  user  only, 
and  the  interest  is  not  assignable  nor 
transmissible  by  inheritance  on  the 
death   of   the   member^   and   with   the 


cessation  of  membership  the  property 
right  disappears.  Clark  v.  Brown 
(Civ.  App.),  108  S.  W.  421,  422. 

2.  Inurement  to  Members. 

A  right  accruing  to  an  association 
in  its  company  name  inures  to  the 
benefit  of  its  members.  Ackermann  v. 
Ackermann  Schuetzen  Verein  (Civ. 
App.),  60  S.  W.  366,  367. 

3.  On  Dissolution  of  Association. 

The  members  of  an  association,  to 
which  land  has  been  conveyed  as  firm 
or  partnership  property,  on  the  disso- 
lution of  the  association  own  the  land 
as  tenants  in  common.  Allen  v.  Long, 
80  Tex.  261,  16  S.  W.  43.  See,  gener- 
ally, the  title  JOINT  TENANTS 
AND  TENANTS  IN  COMMON. 

Land  was  conveyed  by  several  co- 
owners  to  a  voluntary  agricultural  as- 
sociation in  consideration  of  stock,  on 
condition  that  if  the  grantee  failed  to 
use  the  land  for  fair  purposes,  it  should 
revert  back  to  the  original  grantors. 
The  association  collapsed  and  appel- 
lee, the  heir  of  one  of  the  grantors, 
entered,  with  the  consent  of  the  other 
owners,  upon  the  land  and  held  it  for 
some  years.  Later,  some  members  of 
the  defunct  association  along  with 
others  formed  a  new  association,  a 
race  track  company,  under  the  name 
of  the  old,  claimed  the  land  and  con- 
veyed it  to  appellant's  grantor.  Ap- 
pellant brought  an  action  to  oust  ap- 
pellee but  it  was  held  that  the  latter 
held  the  land  in  trust  for  himself  and 
the  other  original  grantors  and  hence 
could  not  be  ousted  by  the  grantee  of 
the  new  association,  he  being  at  least 
a  cotenant  with  the  appellant,  and  no 
ouster  by  appellant  being  shown.  Al- 
len v.  Long,  80  Tex.  261,  16  &  W.  43. 

B.  LIABILITY  OF  MEMBERS  FOR 
DEBTS. 

1.    When  Liable  as  Partners. 

Associations  for  Profit. — When  an 
unincorporated  voluntary  association 
has  been  organized  and  is  conducted 
for  profit,  it  will  be  treated  as  a  part- 
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ncrship  and  its  members  held  liable 
as  partners.  Burton  v.  Grand  Rapids 
School  Furniture  Co.,  10  Tex.  Civ. 
App.  270,  31  S.  W.  91.  See,  also,  In- 
dustrial Lumber  Co.  v.  Texas  Pine 
Land  Ass'n,  31  Tex.  Civ.  App.  375,  72 
S.  W.  875,  affirmed  in  97  Tex.  637,  no 
op.  See,  generally,  the  title  PART- 
NERSHIP. 

2.  Individual  Liability  of  Members. 
Associations  Not  for  Profit — But  in 

the  case  of  religious  and  eleemosynary 
associations,  the  members  and  manag- 
ing committees  who  incur  the  liability, 
assent  to  it,  or  subsequently  ratify  it, 
become  personally  liable.  Burton  v. 
Grand  Rapids  School  Furniture  Co., 
10  Tex.  Civ.  App.  270,  31  S.  W.  91.  See, 
generally,  the  title  RELIGIOUS  SO- 
CIETIES. 

3.  Contracts    of    Members    Limiting 
Personal  Liability. 

An  agreement  among  members  that 
no  personal  liability  should  rest  upon 
them  no  more  has  the  purposed  effect 
than  such  an  agreement  between  the 
members  of  an  ordinary  partnership 
would  accomplish  that  end.  Industrial 
Lumber  Co.  v.  Texas  Pine  Land  Ass'n, 
31  Tex.  Civ.  App.  375,  72  S.  W.  875, 
878.  See  ante,  "As  to  Corporations," 
I,  C,  2;  "Right  to  Limit  Liability  of 
Members,"  III,  A. 

C.    EXPULSION  OP  MEMBERS. 
1.   Right  to  Expel  Members. 

Clubs  or  societies,  whether  religious, 
literary  or  social,  have  a  right  to  make 
their  own  rules  regarding  the  admis- 
sion and  exclusion  of  their  members; 
such  rules  are  articles  of  agreement 
to  which  all  who  become  members 
are  parties.  And  the  fact  that  a  club 
or  society  is  incorporated  would  not 
in  any  way  affect  its  right  to  make  its 
own  rules,  unless  there  was  something 
in  its  charter  or  in  the  general  law  un- 
der which  it  was  incorporated  which 
controlled  it  in  this  respect.  Manning 
v.  San  Antonio  Club,  63  Tex.  166,  170. 


2.    Notice   Not   Necessary  unless   By- 
Laws  So  Provide. 

An  incorporated  society,  organized 
for  literary  purposes,  but  having  nei- 
ther capital  stock  nor  corporate  prop- 
erty, adopted  the  following  by-law: 
"Any  member  shall  forfeit  his  mem- 
bership to  the  club  whose  conduct 
shall  be  pronounced  by  a  vote  of  the 
majority  of  the  board  of  directors 
present  at  a  meeting  to  have  endan- 
gered the  welfare,-  interest  or  char- 
acter of  the  club."  Under  that  by-law 
a  member  was  expelled.  Held,  that 
iu  the  absence  of  a  by-law  requiring 
the  member  to  be  notified  of  the  fact 
that  he  was  to  be  tried,  the  action  of 
the  directors,  though  without  notice, 
will  not  be  revised  by  the  courts. 
When  parties  form  voluntary  associa- 
tions for  social  or.  literary  purposes, 
and  adopt  rules  by  which  to  regulate 
their  conduct  and  measure  their  rights, 
siich  rules  must  govern,  and  the  bill 
of  rights  can  not  be  looked  to  for  the 
purpose  of  nullifying  their  voluntary 
compact.  Manning  v.  San  Antonio 
Club,  63  Tex.   16«. 

3.    Redress  for  Wrongful  Expulsion. 

a.  General  Rule. 

The  general  rule  is  that  the  courts 
will  not  interfere  to  revise  the  action 
of  an  association  in  expelling  a  mem- 
ber, the  member's  remedy  being  an 
appeal  to  the  highest  court  of  the  as- 
sociation and  not  to  the  civil  tribunal. 
It  is  generally  held  that  clubs  or  so- 
cieties, whether  religious,  literary  or 
social,  have  the  right  to  make  their 
own  rules  upon  the  subject  of  the  ad- 
mission or  exclusion  of  members,  and 
these  rules  may  be  considered  as  ar- 
ticles of  agreement  to  which  all  who 
become  members  are  parties.  Man- 
ning v.  San  Antonio  Club,  63  Tex.  166. 

b.  Statutory  Right  to  Membership. 

Where  an  individual  has  a  right, 
given  by  statute,  to  be  a  member  of 
a   society  created   by  the   statute,   the 
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courts  will  interfere  to  protect  that 
right,  regardless  of  the  question  of 
property.  Manning  v.  San  Antonio 
Club,   63  Tex.   166,  169. 

D.   ASSESSMENTS. 

Recovery  of. — A  stock  association 
was  incorporated  and  its  charter  con- 
ferred the  power,  among  others,  to 
raise  means  by  uniform  and  equal  taxa- 
tion and  assessments  on  the  personal 
property  of  its  members.  The  appellee 
became  a  member  of  the  associa- 
tion and  the  directors,  acting  under 
the  authority  of  the  charter,  made 
an  uniform  assessment  upon  the 
stock  of  all  the  members,  while 
the  appellee  failed  to  pay.  After 
the  dissolution  of  the  corporation 
there  being  yet  some  debts  un- 
paid, the  officers  of  the  corporation, 
suing  by  leave  of  court  as  trustees, 
brought  an  action  against  appellee  to 
recover  the  unpaid  assessments.  It 
was  held  that  the  petition  setting  out 
the  above  facts  constituted  a  valid 
cause  of  action  against  the  appellee  and 
hence  he  was  liable  to  pay  the  assess- 
ments. Guadalupe,  etc.,  Stock  Ass'n 
v.  West,  70  Tex.  391,  7  S.  W.  817. 

V.  Actions  by  and  against  Asso- 
ciations. 

A.   POWER  TO  SUE. 
1.    Actions  by  an  Unincorporated  As- 
sociation. 

An  unincorporated  association  is  no 
person  in  law  and  hence  has  not  the 
power  to  bring  suits  in  its  own  name. 
Burton  v.  Grand  Rapids  School  Fur- 
niture Co.,  10  Tex.  Civ.  App.  270,  31 
S  W.  91;  Methodist  Episcopal  Church 
South  v.  Clifton,  34  Tex.  Civ.  App. 
248,  affirmed  in  98  Tex.  624,  no  op.; 
Tunstall  v.  Wormley,  54  Tex.  476. 
See,  generally,  the  titles  ACTIONS, 
vol.  l,  p.  113;  PARTIES. 

Example. — Thus,  where  a  church  as- 
sociation failed  to  organize  under  the 
provisions  of  the  Act  of  1874,  provid- 
ing for  the  incorporation  of  church  as- 
sociations,   it   was   incapable    of   main- 


taining an  action  of  trespass  to  try 
the  title  to  a  tract  of  land.  Tunstall  v. 
Wormley,  54  Tex.  476.  For  actions 
against  associations,  see  Methodist 
Episcopal  Church  South  v.  Clifton,  34 
Tex.  Civ.  App.  248,  affirmed  in  98  Tex. 
624,  no  op.;  Burton  v.  Grand  Rapids 
School  Furniture  Co.,  10  Tex.  Civ. 
App.  270,  31  S.  W.  91.  See  the  title 
RELIGIOUS  SOCIETIES. 
2    Actions  in  Names  of  Members. 

a.  In  General. 

Where  an  association  brings  a  suit 
in  the  names  of  persons  alleged  to  be 
members,  the  objection  that  the  as- 
sociation is  suing  in  its  own  name  is 
of  no  effect.  This  is  the  proper  prac- 
tice in  such  cases.  Ackermann  v.  Ack- 
ermann  Schuetzen  Verein  (Civ.  App.), 
60  S.  W.  366,  367. 

b.  Sufficiency  of  Pleading. 

It  is  not  necessary  to  allege  incor- 
poration where  the  petition  states  that 
the  company  sues  in  the  names  of 
persons  alleged  to  be  members.  Ack- 
ermann v.  Ackermann  Schuetzen  Ve- 
rein (Civ.  App.),  60  S.  W.  366,  367, 
368.  See,  generally,  the  title  PLEAD- 
ING. 

c.  Objection  to  Nonjoinder. 

Where  an  association  brings  suit  in 
the  names  of  its  members,  the  objec- 
tion that  some  of  those  named  were 
not  shown  to  be  members,  is  without 
merit  in  the  absence  of  a  plea  of  non- 
joinder, since  the  allegation  in  the  pe- 
tition is  practically  that  the  parties 
named  constituted  all  the  members. 
Ackermann  v.  Ackermann  Schuetzen 
Verein  (Civ.  App.),  60  S.  W.  366,  368. 
See  the  title  PARTIES. 
3.  Actions  by  Officers  as  Trustees  on 
Behalf  of  Association. 

The  principal  officers  of  a  Masonic 
Lodge,  who  are  the  trustees  of  its 
property,  the  same  having  been  con- 
veyed to  them  in  trust  for  the  lodge, 
have  the  right  to  bring  a  suit  relating 
to  such  property  on  behalf  of  the 
ledge,  and  the  fact  that  a  statute  con- 
fers upon  the  lodge  itself  the  power  to 
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sue  is  no  objection  to  their  suit,  be- 
cause the  officers,  being  the  holders  of 
the  legal  title,  undoubtedly  have  the 
right  to  protect  it  by  action.  Nor  is  it 
necessary  to  join  the  beneficial  own- 
ers, the  lodge  members,  as  parties 
plaintiff,  because  the  trustees,  the  le- 
gal owners,  are  the  proper  persons  to 
bring  actions  at  law  to  protect  the  le- 
gal title.  Rhodes  v.  Maret,  45  Tex. 
Civ.  App.  593,  101  S.  W.  278.  See  the 
titles  BENEFICIAL  AND  BENEV- 
OLENT ASSOCIATIONS;  TRUSTS 
AND  TRUSTEES, 

B   LIABILITY  TO  BE  SUED. 
1.  In  General. 

It  is  well  established  that  an  asso- 
ciation can  not  be  sued,  and  a  personal 
judgment  rendered  against  it.  An  un- 
incorporated association  is  no  person, 
and  has  not  the  power  to  sue  or  be 
sued.  Methodist  Episcopal  Church 
South  v.  Clifton,  34  Tex.  Civ.  App. 
248,  affirmed  in  98  Tex.  624,  no  op.; 
Burton  v.  Grand  Rapids  School  Fur- 
niture Co.,  10  Tex.  Civ.  App.  270,  31  S. 
W.  91;  Tunstall  v.  Wormley,  54  Tex. 
476. 

Action  against  Church  Trustees. — 
Thus  where  a  furniture  company  un- 
dertook to  sue  on  a  note  given  by  the 
trustees  and  deacons  of  an  unincor- 
porated church,  there  being  an  evident 
attempt  to  sue  the  church  as  an  organ- 
ization,  it   was    held    that   the    action 


could  not  be  maintained.  Burton*  v. 
Grand  Rapids  School  Furniture  Co., 
10  Tex.  Civ.  App.  270,  31  S.  W.  91. 

2.  To     Render     Members     Personally 
Liable. 

a.  Sufficiency  of  Pleading. 

While  the  allegation  of  •  a  partner- 
ship is  sufficient  to  ground  personal 
liability  upon  the  members  of  the  firm, 
yet  the  mere  statement  in  a  petition 
that  the  defendants  were  an  associa- 
tion, without  alleging  who  composed 
it,  or  any  facts  from  which  the  liability 
of  the  members  could  be  adduced,  is 
insufficient  to  warrant  a  judgment  that 
the  defendants  are  personally  liable. 
It  is  necessary  that  the  facts  be  al- 
leged which  constitute  a  cause  of  ac- 
tion. Osborne  &  Co.  v.  Holland,  1 
App.  Civ.  Cases,  §§  1087,  1088,  p.  614. 
See  the  title  PLEADING. 

b.  Joinder  of  Members  as  Defendants. 
Whether  the  members  of  an  asso- 
ciation should  be  joined  as  defendants 
depends  upon  the  character  of  the  as- 
sociation. If  it  is  such  that  they 
should  be  joined  in  the  action,  their 
names  as  defendants  should  ]>e  set 
forth;  if  a  suit  is  warranted  against  its 
representatives  or  officers,  then  the  in- 
dividual members  are  proper  and  nec- 
essary parties.  Osborne  &  Co.  v. 
Holland,  1  App.  Civ.  Cases,  §§  1087, 
1088.     See  the  title  PARTIES. 


ASSUMPSIT. 

BY  W.  F.  SOUDER. 

I.  When  Action  Lies,  283. 

A.  In  General,  283. 

B.  Special  and  General  Assumpsit,  284. 

1.  Special  Assumpsit,  284. 

2.  General  Assumpsit,  284. 

C.  The  Common  Counts,  284.    • 

1.  In  General,  284. 

2.  Money  Had  and  Received,  285. 

a.  In  General,  285. 

b.  Paid  on  Broken  or  Rescinded  Contract,  285. 

c.  Paid  on  an  Illegal  Contract,  285. 
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d.  Paid  to  an  Agent,  285. 

e.  Paid  under  Mistake,  286. 

f.  Paid  under  Duress,  286. 

g.  Paid  Voluntarily,  286. 

3.  Money  Lent  or  Advanced,  286. 

4.  Money  Paid,  286. 

5.  Goods   Sold  and   Delivered,  287. 

6.  Work  and  Labor  Done  and  Materials  Furnished,  287. 

a.  In  General,  287. 

b.  Recovery  upon  Quantum  Meruit,  287. 

7.  Use  and  Occupation,  288. 

n.  Limitation  of  Actions,  289. 
m.  Parties,  289. 
IV.  Waiver  of  Tort,  290. 

V.  Pleading,  290. 

A.  Averments  in  Petition,  290. 

1.  Requisites,  290. 

2.  Sufficiency,  290. 

3.  Amendments,  291. 

B.  Answer,   291. 

C.  Variance,  292. 

VI.  Evidence,  292. 

A.  In   General,   292. 

B.  Burden  of  Proof,  293. 

C.  Admissibility,  293. 

D.  Weight  and  Sufficiency,  294. 

VII.  Instructions,  294. 

Vm.  Verdict,  295. 

IX.  Judgment,  295. 

X.  Forms  of  Action  Abolished,  295. 

CROSS  REFERENCES. 

See  the  titles  ACTIONS,  vol.  1,  p.  113;  ATTORNEY  AND  CLIENT; 
BROKERS;  CONTRACTS;  LOANS;  MASTER  AND  SERVANT;  VENDOR 
AND  PURCHASER;    WARRANTY;    WORKING  CONTRACTS. 


I.  When  Action  Lies. 
A.   IN  GENERAL. 

On  Verbal  Promise. — "At  common 
law  an  action  of  assumpsit  might  be 
brought  upon  a  verbal  promise  variant 
from  the  written  agreement,  if  that 
promise  was  based  upon  a  sufficient 
consideration."  Hogan  v.  Crawford, 
31  Tex.  633,  634,  635.  See,  generally, 
the  title  PAROL  EVIDENCE. 


"But  by  the  statute  of  frauds,  the 
party  is  now  precluded  from  maintain- 
ing his  action,  where  the  promise  is 
not  to  be  performed  within  the  space 
of  one  year  from  the  making  of  it." 
Hogan  v.  Crawford,  31  Tex.  633,  634, 
635.  See,  generally,  the  title  FRAUDS, 
STATUTE   OF. 

Recovery  of  Price  Due  on  Special 
Contract — At  common  law,  a  party 
could  sue  in  assumpsit  to  recover  the 
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stipulated  price  due  on  special  contract 
when  the  contract  had  been  fully  ex- 
ecuted, and  nothing  remained  to  be 
done  but  the  payment  of  the  agreed 
price.  Thompson-Houston  Elec.  Co. 
v.  Berg,  10  Tex.  Civ.  App.  200,  208,  30 
S.  W.  454. 

When  Simple  Contract  Is  Merged. 
— It  doubtless  is  a  well-settled  rule  of 
the  common  law,  that  where  a  bond  or 
other  security,  under  seal  or  of  record, 
has  been  accepted  in  satisfaction  of  a 
simple  contract,  the  latter  is  merged 
in  such  higher  security,  and  assumpsit 
can  not  in  general  be  maintained,  but 
the  action  must  be  debt  or  covenant; 
that  is,  an  action  will  lie  upon  the 
simple  contract,  but  resort  must  be 
had  to  the  higher  security,  in  form  of 
action  appropriate  to  the  case.  Stamp- 
ers v.  Johnson,  3  Tex.  1,  6. 

But  taking  a  collateral  security  of  a 
higher  nature  does  not  preclude  the 
creditor  from  suing  the  original  debtor 
in  assumpsit,  on  the  first  contract;  for, 
in  that  case,  the  simple  contract  is  not 
merged  in  the  higher  security.  Stamper 
v.  Johnson,  3  Tex.  1,  6.  See,  generally, 
the  titles  MERGER;  PLEDGE  AND 
COLLATERAL  SECURITY. 

When  Demand  Is  Necessary. — A  de- 
mand is  necessary  to  be  made  for 
money  specially  deposited  for  safe- 
keeping before  assumpsit  is  brought. 
Duncan  v.  Magette,  25  Tex.  245.  See 
generally,  the  titles  BANKS  ANt> 
BANKING;  BAILMENTS. 

Will  Lie  against  Corporation. — See 
post,   "Parties,"   III. 

B.    SPECIAL  AND   GENERAL  AS- 
SUMPSIT. 

1.  Special  Assumpsit. 
Maintainable  against    Corporation. — 

See  post,  "Parties,"  III. 

2.  General  Assumpsit. 

Based  on  Implied  Contract. — The 
law  implies  an  assumpsit  by  the  party 
using  or  enjoying  personal  property,  in 
favor  of  the  owner,  or  of  the  party  en- 
titled to  its  possession.  Grooms  v. 
Rust,  27  Tex.  231. 


And  the  law  implies  a  promise  to 
pay  when  one  person,  at  the  request 
of  another,  discharges  for  him  to  a 
third  person  a  legal  obligation,  or  per- 
forms for  him  some  lawful  service;  but 
when  the  request  is  to  do  some  act 
illegal  in  its  nature,  and  out  of  the  act 
itself  springs  the  claim  of  one  of  the  ac- 
tors, then  no  promise  to  pay  can  arise 
in  favor  of  the  actor  from  his  compli- 
ance with  the  request,  for  in  such  case 
there  is  no  valid  consideration  to  sup* 
port  a  promise  express  or  implied. 
Seeligson  v.  Lewis,  65  Tex.  215,  223. 
See  the  title  IMPLIED  CON- 
TRACTS. 

Bankrupt  Law  Does  Not  Apply.— 
When  a  material  and  traversable  alle- 
gation of  fraud  constitutes  the  sole 
foundation  of  an  action,  the  demand 
may  be  said  to  be  one  founded  in 
fraud,  and  not  affected  by  the  discharge 
of  the  defendant  as  a  bankrupt;  but 
when  the  defendant's  indebtedness  re- 
sulted, as  in  this  case,  from  an  implied 
assumpsit,  irrespective  of  fraud,  the 
33d  section  of  the  bankrupt  law  does 
not  apply,  and  the  discharge  is  a  bar 
to  the  action.  Flanagan  v.  Cary,  37 
Tex.  67.  See,  generally,  the  title 
BANKRUPTCY  AND  INSOL- 
VENCY. 

"When  Terms  of  Contract  Not 
Shown. — A  contract  for  the  location  of 
a  land  certificate,  when  the  terms  of 
such  contract  are  not  shown,  does  not 
give,  by  implication,  to  the  party  lo- 
cating the  certificate  and  procuring  the 
patent,  a  right  to  any  portion  of  the 
land.  The  only  assumpsit  implied  by 
law  in  such  a  case  would  be  for  the 
payment  in  money  of  the  reasonable 
value  of  the  services  rendered.  Ross 
v.  Mitchell,  28  Tex.  150. 

Maintainable  against  Corporation. — 
See  post,  "Parties,"  III. 

C.  THE  COMMON  COUNTS. 
1.   In  General. 
Common  Counts  Unknown  in  Texas. 

— In  Texas,  the  common  counts   of  a 
declaration,  in  the  English  system,  are 
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unknown.  Every  action  is  a  special  ac- 
tion on  the  particular  case,  and  the  pe- 
tition must  be  framed  in  respect  to 
the  particular  grievance  for  which  the 
party  seeks  redress.  Caldwell  v.  Haley, 
3  Tex.  317. 

2.   Money  Had  and  Received. 

a.  In  General. 

Money  Equitably  Belonging  to  An- 
other.— "Where  one  person  has  re- 
ceived money  of  another  which  in 
honesty  and  good  conscience  he  can 
not  retain,  an  action  will  lie  by  the 
party  entitled  to  recover  it  back;  or, 
as  it  has  been  expressed  in  conformity 
with  Lord  Mansfield's  view  of  the 
equitable  nature  of  the  action  for 
money  had  and  received,  'when  money 
is  due  ex  aequo  et  bono,  it  may  be  re- 
covered in  an  action  of  assumpsit'  for 
money  had  and  received."  Merryfield 
v.  Willson,  14  Tex.  224,  225. 

Deficient  Acreage. — An  action  at  law, 
for  money  had  and  received,  can  not 
be  maintained  in  a  case  where  a  deed 
shows  on  its  face  that  there  had  been 
a  conveyance  of  a  whole  tract,  to  re- 
cover back  the  money  paid  for  the 
number  of  acres  alleged  to  be  deficient. 
Smith  v.  Fly,  24  Tex.  345,  351. 

Where  plaintiff  collected  defendant's 
money,  knowing  it  to  be  such,  he  must 
be  held  to  have  received  it  for  appel- 
lant's use  and  benefit.  City  Bank  v. 
Weiss,  67  Tex.  331,  335,  3  S.  W.  299. 

For  Recovery  of  Fees. — For  any  ac- 
tual injury  to  the  clerk  for  not  collect- 
ing and  paying  over  his  fees,  the  sher- 
iff is  liable  in  a  common-law  action 
for  money  had  and  received.  De  La 
Garza  r.   Carolan,  31  Tex.  387,  388. 

b.  Paid  on  Broken  or  Rescinded  Con- 

tract. 
On  Failure  to  Comply  with  Agree- 
ment.— One  who  pays  money  to  an- 
other in  consideration  of  the  latter's 
agreement  to  furnish  him  with  state 
and  county  license  as  a  retail  liquor 
dealer  may  recover  back  the  money 
paid  on  failure  to  comply  with  such 
agreement,  though  he  has  pursued  the 


occupation  without  license  and  without 
being  disturbed  by  the  county  offi- 
cers. Richards  r.  Holford,  43  Tex.  Civ. 
App.  417,  94  S.  W.  911. 

When  No  Delivery. — A  buyer  of 
goods  who  agreed  with  the  seller  to 
pay  a  draft  to  be  drawn  by  a  creditor 
of  the  latter  in  anticipation  of  the  de- 
livery of  the  goods  and  upon  condition 
that  the  creditor  would  guarantee  de- 
livery, may  recover  the  amount  paid 
from  such  creditor,  although  the  lat- 
ter did  not  know  of  the  condition  at 
the  time  he  drew  the  draft,  where  he 
learned  thereof  before  he  received  and 
appropriated  the  money,  at  which  time 
he  knew  that  the  seller  was  insolvent 
and  had  not  delivered  and  would  not 
deliver  the  goods,  it 'not  appearing  that 
the  creditor  in  any  way  changed  his 
position  to  his  prejudice  in  reliance 
upon  the  draft.  Ketelson  v.  Groos  8c 
Co.,  21  Tex.  Civ.  App.  31,  50  S.  W. 
591,  affirmed  in  93  Tex.  712,  no  op. 

c.  Paid  on  an  Illegal  Contract. 
Illegality  Not  Following  into  Notes. 

—  Parties  in  Brownsville,  in  1864,  made 
a  partnership  for  purpose  of  ship- 
ping merchandise  from  Matamoras,  in 
Mexico,  to  Texas,  with  a  view  to  ob- 
taining cotton.  In  1866,  the  parties  on 
settlement  adjusted  their  accounts,  one 
executing  his  notes  to  the  others.  Held, 
that  the  vice  of  illegality  would  not 
follow  into  the  notes,  nor  be  a  defense 
to  an  action  thereon  for  money  had 
and  received.  De  Leon  v.  Trevino  & 
Bro.,  49  Tex.  88.  See  the  title  PAY- 
MENT. 

d.  Paid  to  an  Agent. 

Forged  Draft  Indorsed  for  Collec- 
tion.— Where  a  draft  which  was  at- 
tached to  a  bill  of  lading  for  cotton  was 
a  forgery,  the  payee  having  indorsed  it 
to  defendants  for  collection,  and  they 
stamping  it  "paid"  with  their  -names 
attached  before  it  was  paid  by  the 
drawees,  held,  they  were  not  liable  for 
money  had  and  received  on  the  ground 
that  payment  was  made  to  them  on 
mistake,  as   they  were  merely  agents 
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for  the  principals.  Vogcl  v.  Ball,  etc., 
Co.,  «9  Tex.  604,  7  S.  W.  101.  See, 
generally,  the  title  PRINCIPAL  AND 
AGENT. 

e.  Paid  tinder  Mistake. 

Mistake  of  Fact.— The  general  rule 
is  that  money  -paid  under  a  mistake  of 
fact  may  be  recovered  back,  and  that, 
too,  although  the  party  may  have  had 
the  means  of  knowledge.  Alston  v. 
Richardson,  51  Tex.  1,  6;  City  Bank  v. 
First  Nat.  Bank,  45  Tex.  203,  217.  See 
the  titles  MISTAKE  AND  ACCI- 
DENT;  PAYMENT. 

Mistake  of  Law. — When  money  is 
paid  under  a  mutual  mistake  of  law, 
the  mistake  of  law  is,  in  and  of  itself, 
no  ground  for  recovering  it  back. 
County  of  Galveston  v.  Gorham,  49 
Tex.  279.  See,  generally,  the  title 
PAYMENT. 

f.  Paid  under  Duress. 

When  Responsible  for  Repayment 
— If  one  who  is  attacked  by  robbers 
who  threaten  his  life  and  subject  him 
to  duress,  borrows  money  from  a  third 
person  with  which  to  free  himself  from 
their  power,  he  is  responsible  for  its 
repayment  and  the  implied  contract  to 
repay  it  may  be  enforced.  Dimmitt  v. 
Robbins,  74  Tex.  441,  12  S.  W.  94.  See 
the  title  DURESS. 

g.  Paid  .Voluntarily. 

A  payment  made  by  one  person  on 
account  of  another,  where  not  made  at 
the  other's  request,  will  not  create,  as 
against  the  other,  an  obligation  in 
favor  of  the  person  making  the  pay- 
ment. Mings  v.  Griggsby  Const.  Co. 
(Civ.  App.),  106  S.  W.  192.  See,  gen- 
erally, the  title  PAYMENT. 

Voluntary  Payment  Bar  to  Re- 
covery.— A  tax  was  imposed  by  the 
legislature,  and,  in  the  ordinary  course 
of  business,  paid  by  persons  taxed, 
without  any  question  having  been  made 
as  to  its  illegality,  or  the  irregularity 
of  the  collection  of  that  part  of  it 
claimed  by  the  county.  In  a  suit  to 
recover  back  a  portion  of  the  tax 
claimed   to   have  been  illegally  assessed, 


held,  the  tax  being  voluntarily  paid,  it 
was  not,  under  the  circumstances,  con- 
trary to  good  conscience  for  the  county 
to  retain  it.  County  of  Galveston  v. 
Gorham,  49  Tex.  279.  See,  generally, 
the   titles    PAYMENT;    TAXATION. 

3.  Money  Lent  or  Advanced. 
Money      Advanced      on      Cotton. — 

Where  money  is  advanced  on  cotton 
received  in  store,  the  cotton  is  the 
primary  fund  for  the  discharge  of  the 
sum  advanced.  Grimes  v.  Ha  good,  19 
Tex.  246. 

Loan  Obtained  Jointly. — Where  a 
loan  was  obtained  by  the  defendants, 
jointly,  they  became  jointly  liable, 
therefore,  for  the  debt;  and  their  lia- 
bility is  not  impaired  or  affected  by 
the  consideration  that  one  of  them  ex- 
ecuted a  mortgage  to  secure  the  pay- 
ment. Stampers  v.  Johnson,  3  Tex. 
1,  7. 

Persons  liable  upon  Money  Ad- 
vanced.— Where  A,  upon  representa- 
tions made  by  B  and  C,  advanced 
money  upon  a  draft  drawn  by  B;  if  the 
money  was  advanced,  and  the  credit 
given  to,  and  charged  against  both;  or 
if  C,  knowingly,  made  any  false  state- 
ment to  A,  materially  influencing  him 
to  advance  the  money,  both  B  and  C 
would  be  liable  for  the  money  thus  ad- 
vanced by  A.  Boetge  v.  Landa,  22 
Tex.  105. 

And  should  C  not  be  liable  upon 
these  grounds,  yet,  if  he  received  any 
portion  of  the  money  from  B  (not  as 
payment  for  money  advanced,  debt  as- 
sumed, or  property  sold  by  him  to  B, 
but  as  a  division  growing  out  of  the 
alleged  receipt  by  B),  C  would  be  li- 
able for  the  amount  of  money  so  re- 
ceived by  him.  Boetge  v.  Landa,  22 
Tex.  105. 

4.  Money  Paid. 

See  the  title  PAYMENT. 

Recovery  When  Another's  Obliga- 
tions Are  Assumed. — If  the  defendant 
take  up  obligations  for  plaintiff, 
whether  authorized  to  do  so  or  not,  in 
an  account  had,  there  should    be    al- 
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lowed  to  defendant  only  the  actual 
sums  paid  out.  If  debts  were  taken 
up  with  Confederate  States  notes,  the 
value  thereof  only  should  be  allowed. 
Jones  v.  Jones,  49  Tex.  683. 

5.   Goods  Sold  and  Delivered. 

See,  generally,  the  title  SALES. 

Where  the  owner  of  a  building 
agreed  to  pay  materialmen  for  the  ma- 
terial before  it  was  delivered  to  the 
contractor  and  while  still  in  the  pos- 
session of  such  materialmen,  they  were 
entitled  to  recover  from  the  owner 
therefor  on  an  account  for  goods  sold 
and  delivered,  without  regard  to  the 
owner's  contract  with  the  contractor. 
Williamson  v.  Smith  &  Co.  (Civ.  App.), 
79  S.  W.  51. 

Orders  Drawn  on  Mill  Hands. — 
Where  it  appears  by  the  statement  of 
facts  that  all  of  the  account  sued  upon 
was  originally  based  on  orders  drawn 
in  favor  of  mill  hands,  the  words  "not 
transferable"  being  written  across  the 
faces  of  the  orders;  that  plaintiff,  by 
the  request  of  the  defendant  company, 
kept  the  orders  until  the  first  of  each 
month,  when  he  and  defendant's  clerk 
"checked  up  accounts,  when  plaintiff 
left  the  orders  with  the  clerk,"  held, 
plaintiff  could  recover  for  goods  sold 
and  delivered.  East,  etc.,  Lumber  Co. 
v.  Barnwell,  78  Tex.  338,  329,  330,  14 
S.  W.  782. 

Goods  Sold  to  Third  Person.— The 
fact  that  a  person  married  the  sister 
of  W.  and  assisted  him  in  hauling  the 
property  away  from  the  premises 
vhere  they  were  and  afterwards  re- 
sided on  the  premises  where  the  prop- 
erty was  placed,  does  not  constitute 
any  reason  why  he  should  pay  for  the 
rails  or  their  value.  Womack  v.  Acuff, 
4  App.  Civ.  Cases,  §  245,  16  S.  W.  107. 

Damages. — In  an  action  for  the 
price  of  goods  sold  and  delivered,  the 
plaintiff  can  not  recover  damages  for 
the  failure  of  the  defendant  to  accept 
and  pay  for  goods  bargained  and  sold. 
Gammage  v.  Alexander,  14  Tex.  414. 


6.   Work  and  Labor  Done  and  Materi- 
als  Furnished. 

See,  generally,  the  title  IMPLIED 
CONTRACTS. 

a.  In  General 

Services  Not  Rendered  Gratuitously. 
— In  an  action  for  services  rendered 
where  defendant  asked  plaintiff  for  a 
statement  of  his  account  and  plaintiff 
said  he  would  let  defendant  decide  how 
much  it  should  be,  this  would  not  re- 
lease defendant  from  liability  for  such 
services  if  services  were  not  rendered 
gratuitously  by  plaintiff.  Whiting  v. 
Dugan  (Civ.  App.),  39  S.  W.  148,  af- 
firmed in  93  Tex.  743,  no  op.  See  the 
titles  IMPLIED  CONTRACTS;  MAS- 
TER AND  SERVANT. 

Implied  Promise  to  Pay. — Where,  in 
an  action  against  decedent's  estate  for 
an  architect's  services,  the  testimony, 
outside  of  any  evidence  given  by  plain- 
tiff, was  sufficient  to  show  that  the 
services  sued  for  were  rendered  at  the 
instance  and  by  the  direction  of  dece- 
dent, and  were  at  his  disposal,  such 
evidence  raised  an  implied  obligation 
on  his  part  to  pay  for  the  service. 
Buckler  v.  Kneezell  (Civ.  App.),  91  S. 
W.  367,  affirmed  in  101  Tex.  630,  no 
op.  See,  generally,  the  title  IM- 
PLIED CONTRACTS. 

Right  to  Remuneration. — Remunera- 
tion for  services,  not  having  been  con- 
templated nor  contracted  for  by  the 
parties,  may  not  be  recovered.  Sulli- 
van &  Co.  v.  Owens  (Civ.  App.),  90  S. 
W.  690,  691. 

b.  Recovery  upon  Quantum  Meruit. 
For    Value    of    Services. — One    who 

has  rendered  services  in  execution  of 
a  verbal  contract,  which,  on  account 
of  the  statute  of  frauds,  can  not  be 
enforced  against  the  other  party,  can 
recover  the  value  of  his  services  upon 
a  quantum  meruit;  and  this  is  true 
where,  after  part  performance,  the 
contract  is  broken  by  the  plaintiff  re- 
fusing to  go  on  and  complete  the 
service,  for,  if  the  defendant  could 
compel  him  to  do  so,  that  would  be  to 
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enforce  his  specific  contract.  Schuiz  v. 
Schirmer  (Civ.  App.),  49  S.  W.  246. 
See  the  titles  FRAUDS,  STATUTE 
OF;  MASTER  AND  SERVANT. 

Plaintiff  agreed  to  furnish  defendant 
with  machinery  to  manufacture  ice  and 
having  fulfilled  his  contract,  turned  the 
plant  over  to  defendant,  after  which  it 
got  out  of  order,  the  plaintiff  furnish- 
ing a  man  to  repair  it.  Held,  defend- 
ant liable  for  reasonable  value  of  the 
man's  services.  Alamo  Mills  Co.  v. 
Hercules  Iron  Works,  1  Tex.  Civ.  App. 
683,  693,  22   S.  W.   1097. 

And  after  contract  had  been  fully 
complied  with,  and  the  president  of 
defendant's  company  rendered  other 
services  under  the  alleged  distinct 
verbal  contract  (if  there  was  any  in 
fact  upon  which  defendant  would  be 
liable),  if  the  charge  was  reasonable, 
defendant  would  be  liable.  Alamo 
Mills  Co.  v.  Hercules  Iron  Works,  1 
Tex.  Civ.  App.  683,  693,  22  S.  W.  1097* 

Where  a  builder  fails  to  comply  sub- 
stantially with  his  contract,  his  right 
to  maintain  an  action  to  enforce  his 
mechanic's  lien  is  lost,  and  his  remedy, 
if  any,  is  upon  a  quantum  meruit. 
Rhodes  v.  Jones,  26  Tex.  Civ.  App.  568, 
64  S.  W.  699.  See,  generally,  the  title 
MECHANICS'   LIENS. 

Any  right  of  one  to  recover  for  ma- 
terials, etc.,  furnished  under  an  entire 
contract,  before  further  performance 
was  prevented  by  the  passage  of  an 
ordinance,  is  not  upon  the  contract, 
but  upon  a  quantum  meruit.  Binz  v. 
National  Supply  Co.  (Civ.  App.),  105 
S.  W.  543. 

Abandonment  of  Contract— Where 
there  was  a  contract  to  fence,  grub 
and  clear  land  for  the  use  thereof  for 
three  years,  it  is  held  that,  notwith- 
standing the  contractor  has,  either 
willfully  or  without  sufficient  excuse, 
abandoned  his  contract,  he  may  re- 
cover on  a  quantum  meruit  the  value  of 
his  services,  leaving  the  owner  of  the 
premises  to  recoup  damages  for  his 
failure  to  perform  his  contract.  Bat- 
sell  v.  St.  Louis,  etc.,  R.  Co.,  4  Tex. 


Civ.  App.  580,  585,  23  S.  W.  552,  af- 
firmed in  93  Tex.  725,  no  op.,  and  au- 
thorities there  cited;  Wanhscaffe  v. 
Pontoja  (Civ.  App.),  63  S.  W.  663,  664. 
See  the  title  SET-OFF,  RECOUP- 
MENT, COUNTERCLAIM;  CON- 
VERSION  AND   RECONVERSION. 

Selling  Produce  for  Principal — 
Upon  a  count  of  quantum  meruit  by  an 
agent  for  the  value  of  services  in  sell- 
ing the  products  of  his  principal,  he 
can  not  by  virtue  of  a  contract  agree- 
ment to  that  effect  recover  commis- 
sions on  sales  made  directly  by  the 
principal  in  the  territory  assigned  to 
the  agent.  Thompson-Houston  Elec. 
Co.  v.  Berg,  10  Tex.  Civ.  App.  200,  201, 
30  S.  W.  454.  See,  generally,  the  title 
PRINCIPAL  AND  AGENT. 

Action  on  Lease  or  Quantum  Meruit. 
— A  petition  set  up  a  parol  lease  for 
five  years,  in  consideration  of  which 
plaintiff  was  to  take  possession,  and 
grub  and  plow  at  least  45  acres  of  the 
80  acres,  and  defendant  was  to  furnish 
plaintiff  a  dwelling;  that  plaintiff 
plowed  and  grubbed  20  acres,  which 
work  was  worth  a  sum  stated,  and 
furnished  defendant  50  cords  of  wood, 
at  a  cost  of  $75;  that  defendant  failed 
to  furnish  the  dwelling,  thus  relieving 
and  preventing  plaintiff  from  continu- 
ing performance,  and  plaintiff  prayed 
for  judgment  for  a  sum  stated.  Held, 
to  be  an  action  on  a  quantum  meruit, 
and  not  on  the  lease.  Schuiz  v.  Schir- 
mer (Civ.  App.),  49  S.  W.  246. 
7.  Use  and  Occupation. 

Right  to  Damages  Dependent  upon 
Special  Reservation. — The  purchaser 
of  a  tract  of  land  at  an  administration 
sale  went  into  possession;  the  6ale 
was  subsequently  set  aside;  the  land 
was  again  sold  by  order  of  the  court; 
a  third  party  purchased;  but  the  first 
purchaser  continued  in  possession  the 
remainder  of  the  year  after  the  second 
sale,  which  was  in  the  month  of  July; 
the  administrator  of  -the  estate,  of 
which  the  land  so  sold  formed  a  part, 
sued  the  first  purchaser  for  damages 
for  the  use  and  occupation  for  the  en- 
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tire  year.  Held,  that  the  right  of  the 
administrator  to  claim  damages  ceased 
when  the  estate  parted  with  the  title  to 
the  land,  and  he  could  not  recover  of 
the  -first  purchaser  damages  which  re- 
sulted from  his  detention  subsequent 
to  the  second  sale,  unless  there  was  a 
special  reservation  to  that  effect  at 
the  time  of  the  second  sale.  Patrick 
v.  Roach,  27  Tex.  579,  580. 

And  a  release  by  the  second  pur- 
chaser to  the  administrator  of  all  right 
to  rents  of  the  premises  during  the  en- 
tire year,  against  the  first  purchaser, 
would  not  entitle  the  administrator  to 
recover  of  the  first  purchaser  the  rents 
which  accrued  subsequent  to  the 
second  sale  in  the  action  for  damages 
for  use  and  occupation.  Patrick  v. 
Roach,  27  Tex.  579,  580. 

Question  for  the  Jury.— Whether  the 
defendant,  who  was  the  widow  and  ad- 
ministratrix of  the  estate  of  the  pur- 
chaser at  the  first  sale,  and  had  con- 
tinued in  possession  of  the  premises 
after  his  death,  was  liable  for  the  use 
and  occupation  thereof  in  any  capacity, 
either  individually  or  as  administra- 
trix, was  a  question  of  fact  to  be  de- 
termined by  the  jury.  Patrick  v. 
Roach,  27  Tex.  579,  580. 

Maintainable  after  Judgment.— It 
was  held  in  the  case  of  Fisk  v.  Miller, 
20  Tex.  579,  that  pending  an  injunction 
against  a  judgment  in  an  action  for  the 
recovery  of  real  property,  the  party  in 
whose  favor  the  judgment  was  ren- 
dered might  maintain  an  action  thereon 
for  the  value  of  the  use  and  occupation 
since  the  judgment. 

In  cases  of  solvent  estates  where  the 
family,  one  of  whom  is  administrator, 
has  cultivated  the  homestead  for  the 
benefit  of  the  estate,  the  widow  not 
dissenting,  she  can  not  claim  after- 
wards for  the  use  and  occupation  of 
the  property,  unless  she  would  show 
that  the  adult  members  of  the  family 
had  misapplied  or  converted  the  pro- 
ceeds to  their  own  use.  James  v. 
Thompson,  14  Tex.  463. 

Payment  of  Taxes. — Where  the  land 
2  Tex— 19 


in  controversy  was  purchased  by  the 
defendant  under  an  execution  against 
the  plaintiffs  intestate  after  the  de- 
cease of  the  latter,  and  the  defendant 
had  gone  into  possession  and  paid  the 
taxes,  and  there  was  no  proof  of  pay- 
ment of  the  taxes  in  behalf  of  the 
plaintiff's  intestate,  it  was  held  that 
the  plaintiff  could  not  recover  for  the 
use  and  occupation.  Bailey  v.  White, 
13  Tex.  114. 

n.  Limitation  of  Actions. 

See,  generally,  the  title  LIMITA- 
TION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

When  Cause  of  Action  Accrues.— 
Receiver  of  defendant  bank  entered 
into  a  contract  with  plaintiff  to  collect 
a  claim  secured  by  mortgage  on  land 
for  one-half  of  claim.  Before  the  end 
of  the  litigation  the  receiver  compro- 
mised the  claim  without  the  knowledge 
of  the  plaintiff.  Held,  that  the  plain- 
tiff's cause  of  action  did  not  accrue  for 
the  services  rendered,  until  the  repudia- 
tion had  been  brought  to  his  attention. 
Henrietta  Nat.  Bank  v.  Barrett  (Civ. 
AppO,  25  S.  W.  456,  457,  affirmed  in  93 
Tex.  663,  no  op. 

In  an  action  for  money  loaned,  pay- 
able on  demand,  limitation  com- 
menced as  soon  as  the  period  during 
which  limitation  was  suspended  had 
expired.  Swift  v.  Trotti,  52  Tex.  498, 
504;  Cook  v.  Cook,  19  Tex.  434. 

m.   Parties. 

See,   generally,   the    title    PARTIES. 

New  Partner. — Plaintiff  made  a  con- 
tract to  perform  labor  and  furnish  ma- 
terial, etc.  While  the  work  was  pro- 
gressing plaintiff  took  into  his  business 
a  partner;  before  the  work  ended  the 
partner  had  retired  from  the  business, 
releasing  his  interest  to  plaintiff.  Held, 
that  the  new  partner  was  neither  a 
necessary  nor  proper  party  to  the  suit. 
Maverick  v.  Maury,  79  Tex.  435,  15  S. 
W.  686. 

Corporation. — It    seems   in   the    City 
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of  San  Antonio  v.  Gould,  34  Tex.  49, 
76,  that  assumpsit  for  use  and  occupa- 
tion may  be  maintained  by  a  corpora- 
tion aggregate  against  a  tenant  who 
has  occupied  under  them  and  paid  rent. 
And  that  a  corporation  aggregate 
might  be  sued  in  assumpsit  on  a  con- 
tract by  parol,  express  or  implied,  for 
goods  sold  and  delivered.  San  Antonio 
v.  Gould,  34  Tex.  49,  77. 

IV.  Waiver  of  Tort. 

See,  generally,  the  title  ELECTION 
OF  REMEDIES. 

Stolen  Money. — Where  money  has 
been  stolen  or  property  stolen,  which 
has  been  converted  into  money,  an  ac- 
tion of  assumpsit  against  the  thief  may 
be  maintained  therefor  as  for  money 
had  and  received  upon  an  implied 
promise,  and  the  tort  is  thereby  waived. 
Gould  v.  Baker,  12  Tex.  Civ.  App.  669, 
35   S.  W.  708. 

And  damages  for  a  trespass  may  be 
waived  and  suit  may  be  brought  for 
the  value  of  the  use  and  occupation. 
Estes  v.  Browning,  11  Tex.  237,  246. 

V.   Pleading. 

See,  generally,  the  title  PLEAD- 
ING. 

A.   AVERMENTS  IN  PETITION. 
1.    Requisites. 
When   Failure   of   Reimbursement.— 

In  a  suit  to  recover  money  advanced, 
where  there  is  a  failure  of  reimburse- 
ment, the  petition  should  not  allege  a 
general  loan,  but  should  state  the  very 
facts.  Grimes  v.  Hagood,  19  Tex.  246. 
Account. — See  the  titles  AC- 
COUNTS AND  ACCOUNTING,  vol. 

1,  p.  59. 

2.  Sufficiency. 

See  the  title  PLEADING. 

When  Sufficient.— Where  a  petition 
which  charges  that  for  the  purpose  of 
securing  a  debt  plaintiff  conveyed  land 
to  defendant  with  the  agreement  that 
when  the  land  was  sold  defendant  was 
to  pav  over  the  balance  after  deduct- 
ing his  debt,  which  he   refused  to  do 


and  prayed  judgment  for  the  surplus, 
is  sufficient;  and  it  makes  no  difference 
whether  this  conveyance  was  an  abso- 
lute deed  to  their  property  or  was  a 
parol  trust.  Wiseman  v.  Baylor,  69 
Tex.  63,  6  S.  W.  743. 

Where  part  of  the  petition  in  an  ac- 
tion to  recover  diverse  sums  of  money 
oh  transactions  growing  out  of  a  con- 
tract   for    the    construction    of    a    rail- 
road is  as  follows:     "At  the  special  in 
stance    and     request     of     defendants, 
plaintiff    did    and"  performed     a     large 
amount   of  work  on  said  line  of  raiU 
way  on  the  days  and  dates  set  out  in 
Exhibit  C,  which  is  filed  herewith  and 
made  a  part   hereof,  which   said  work 
!  consisted   in    building     and     repairing 
I  bridges,  packing  up  track,  loading  and 
i  unloading   pile   timber,    hauling     iron, 
J  and  repairing  cars,  as  fully  set  out  in 
!  said    exhibiti    in     the      aggregate      to 
$135.67;  that  defendants  thereafter  re- 
ceived and  accepted  said  work,  and  be- 
came liable  to  the  plaintiff  for  the  rea- 
sonable value  thereof,  to  wit,  the  sum 
of  $135.67,"  held  to  be  sufficient  in  its 
allegation  without  any  reference  to  the 
exhibit  to  present  a  good  cause  of  ac- 
tion.     Laing   v.    Hanson    (Civ.    App.), 
36   S.  W.   116. 

A  petition  in  an  action  for  goods 
sold  alleged  that  the  money  was  past 
due,  and  unpaid,  the  account  being  at- 
tached to  and  made  a  part  of  the  peti- 
tion, showing  the  money  to  be  due. 
held  sufficient  allegation  as  to  when 
the  claim  became  due  and  payable. 
Petri  v.  Neimeyer  (Civ.  App.),  26  S. 
W.  266. 

An  averment  that  the  plaintiff  ad- 
vanced to  defendant  a  certain  sum  of 
money  on  the  18th  of  January,  1855. 
which  the  latter  promised  to  repay 
within  a  short  time  thereafter,  to  wit: 

on  the  day  of ,  A.  D.  1855,  is 

not  to  be  taken  so  strongly  against  the 
plaintiff  as  to  amount  to  no  more  than 
an  averment  that  the  money  was  to  be 
repaid  on  the  last  day  of  the  year  1855; 
and  the  suit  being  brought  on  the  25th 
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of  October,  1855,  it  was  held  that  a 
general  demurrer  would  not  lie  on  the 
ground  that  it  did  not  appear  from  the 
averment  that  the  debt  was  yet  due. 
Grimes  v.  Hagood,  19  Tex.  246. 

Plaintiff  alleged  in  his  petition  that 
defendant  agreed  to  purchase  mules  at 
a  certain  cost  per  head,  and  to  buy 
them  as  low  as  he  could,  and  ship 
them.  It  was  also  agreed  by  and  be- 
tween plaintiff  and  defendant  that  they 
would  each  furnish  one-half  of  the  pur- 
chase money  for  said  mules;  and  it  was 
further  agreed  to,  and  fully  understood 
by  and  between  plaintiff  and  defendant, 
that  they  would  share  equally  the  ac- 
tual and  necessary  expense  and  loss 
incurred  in  shipping  said  mules,  that, 
in  pursuance  of  said  agreement,  plain- 
tiff contracted  and  sold  the  mules  at  a 
profit.  Plaintiff  agreed  to  send  de- 
fendant $1,250,  that  being  the  maxi- 
mum amount  of  plaintiffs  share  of  the 
purchase  money  for  said  mules,  under 
defendant's  contract  as  aforesaid;  de- 
fendant shipped  said  mules,  and  re- 
ceived for  said  mules  all  the  purchase 
money  held  sufficient  on  demurrer. 
Glass  v.  Wiles  (Sup.),  14  S.  W.  225. 

In  an  action  to  recover  on  a  promis- 
sory note  and  to  enforce  a  vendor's 
lien,  or  recover  damages  for  being  de- 
frauded thereof,  the  petition  contain- 
ing a  distinct  allegation  of  a  promise, 
upon  a  valuable  consideration,  on  the 
part  of  plaintiff  in  error,  to  pay  the 
debt  sued  on,  accompanied  with  the 
other  necessary  allegations  to  warrant 
a  recovery  for  debt,  the  court  held,  a 
general  demurrer  was  properly  over- 
ruled. Daggett  v.  Lee  (Civ.  App.),  29 
S.  W.  89,  90. 

Averments  held  sufficient  to  state  a 
good  cause  of  action  in  suit  for  money 
paid  for  the  benefit  of  another.  Gate- 
wood  v.  Laughlin,  2  App.  Civ.  Cases, 
§    149. 

When  Insufficient. — A  petition  on  an 
account  for  labor  at  a  stipulated  price 
a  month,  is  insufficient  in  the  absence 
of  an  allegation  that  the  labor  was  per- 


formed. Shuttuck  v.  Griffin,  44  Tex. 
566. 

Thus  an  exhibit  of  the  months  and 
price  "for  service  rendered,"  and  re- 
ferred to  for  the  amount  due,  will  not 
cure  the  defect,  such  petition  being 
bad  on  general  demurrer.  Shuttuck  v. 
Griffin,  44  Tex.  566. 

In  a  suit  by  plaintiff  against  defend- 
ant as  administrator  of  an  estate,  to 
establish  two  claims  against  said  es- 
tate, one  a  promissory  note  for  $89, 
and  the  other  an  open  account  for 
$830,  where  plaintiffs  petition  does  not 
specifically  allege  the  presentment  and 
rejection  of  the  claims,  nor  state  the 
time  when  the  claims  were  presented 
to  the  administrator  and  rejected  by 
him,  the  court  held  to  be  too  general, 
because  Rev.  Stat.,  art.  2028,  provides 
the  time  within  which  such  suit  may  be 
brought  on  a  rejected  claim  to  be  90 
days.  Leverett  v.  Wherry,  4  App. 
Civ.  Cases,  §  185,  15  S.  W.  121. 

3.  Amendments. 

See  the  title  AMENDMENTS,  vol. 
1,  p.  203. 

Where  the  statement  of  the  cause  of 
action  in  assumpsit  would  doubtless 
have  been  more  intelligible  and  sensible 
had  the  pleader  had  more  regard  to 
the  real  facts  of  his  case  and  less  to 
common-law  forms,  the  court  held  it 
could  be  amended  so  as  to  conform 
with  the  Texas  practice.  Philips  v. 
Wheeler,  10  Tex.  536,  542. 

B.    ANSWER. 

See  the  title  PLEADING. 

At  common  law,  one  account  could 
be  given  in  evidence  under  the  plea  of 
nonassumpsit,  in  an  action  of  assumpsit 
brought  on  the  other.  Crook  v.  Mc- 
Greal,  3  Tex.  487,  488. 

Valid  Defense. — Where,  in  a  suit  for 
the  hire  of  a  slave,  the  plaintiff  relies 
upon  the  implied  assumpsit  in  favor  of 
the  owner  or  party  entitled  to  the  pos- 
session, an  answer  setting  up  title  in 
the  defendant  and  others  to  the  slave 
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in   question   presents   a   valid   defense. 
Grooms  v.  Rust,  27  Tex.  231. 

C   VARIANCE. 

See  the  title  VARIANCE. 

Allegation  and  Proof  Must  Corre- 
spond.— The  petition  averred  that  de- 
fendants were  indebted  to  plaintiff  for 
the  goods,  wares,  and  merchandise, 
money  and  checks,  specified  in  the  ac- 
count, and  "sold  by  plaintiff  to  de- 
fendants at  their  special  instance  and 
request."  The  checks  were  given  by 
defendants  to  their  employees,  and  by 
them  traded  to  plaintiff  for  goods  or 
money.  Several  of  the  items  were  for 
goods  sold  to  one  of  the  defendants  for 
his  individual  use.  The  judgment  in 
favor  of  plaintiff  was  reversed.  River- 
side Lumber  Co.  v.  Lee,  7  Tex.  Civ. 
App.  522,  27  S.  W.  161.  See  post,  "Ad- 
missibility," VI,  C. 

Must  Prove  Case  as  Stated.— The 
plaintiff  must  recover  upon  the  proof 
of  his  case  as  he  states  it.  He  can  not 
be  allowed  to  aver  one  state  of  facts 
and  prove  another.  No  amount  of 
evidence  will  suffice  as  a  basis  for  a 
judgment,  unless  the  pleadings  au- 
thorize the  introduction  of  the  evi- 
dence. Riverside  Lumber  Co.  v.  Lee, 
7  Tex.  Civ.  App.  522,  27  S.  W.  161. 

Thus  plaintiff,  suing  to  recover  back 
money  alleged  to  have  been  loaned  to 
defendant,  could  not  recover  upon 
proof  that  it  was  paid  to  defendant  to 
purchase  certain  shares  of  its  cor- 
porate stock,  though  the  same  was 
never  issued  nor  delivered  to  plaintiff. 
Hahn  Packing  Co.  v.  Shaw,  44  Tex. 
Civ.  App.  187,  97  S.  W.  712. 

And  where  plaintiff,  a  paving  com- 
pany, having  no  property  rights  or 
control  over  a  street,  procured  defend- 
ant to  sign  a  conditional  contract  to 
pay  for  the  paving  of  a  portion  of  the 
street,  and  plaintiff  brought  suit  on  the 
contract,  but  failed  to  prove  compli- 
ance with  the  conditions,  it  could  not 
recover  on  a  quantum  meruit.  Barber 
Asphalt  Pav.  Co.  v.  Loughlin,  44  Tex. 
Civ.  App.  580,  98  S.  W.  948. 


Between  Express  and  Implied  Con- 
tract— Where  plaintiff  sues  upon  an 
express  contract  only,  he  is  not  entitled 
to  recover  upon  proof  of  an  implied 
contract.  Orynski  v.  Menger,  15  Tex. 
Civ.  App.  448,  39  S.  W.  388. 

There  being  evidence  only  of  an  ex- 
press contract  it  is  error  to  instruct 
that,  though  the  jury  find  there  was 
no  express  contract,  they  may,  if  they 
find  plaintiffs  rendered  services  at  de- 
fendant's special  instance  and  request, 
award  such  sum  as  they  find  they  were 
reasonably  worth.  Stanford  v.  Wright, 
41  Tex.  Civ.  App.  346,  92  S.  W.  269. 

Between  Special  Contract  and  Quan- 
tum Meruit — And  where  the  petition 
relies  entirely  upon  a  special  contract 
the  plaintiff  can  not  recover  a  quantum 
meruit,  and  proof  of  value  admitted 
without  objection  will  not  sustain  a 
court  for  a  specific  price  alleged  to 
have  been  agreed  on.  Gammage  v.  Alex- 
ander, 14  Tex.  414. 

VI.  Evidence. 

See,  generally,  the  title  EVIDENCE. 
A.   IN  GENERAL. 

Principles   of   Evidence    Unchanged. 

— "While  the  common-law  forms  of 
action  do  not  obtain  in  this  state,  the 
principal  of  evidence  remains  un- 
changed; and  it  has  been  recognized  by 
the  supreme  court,  in  holding,  in  an 
action  on  quantum  valebat  for  goods 
sold,  that  evidence  that  they  were  sold 
at  an  agreed  price  was  admissible  as 
proof  of  value.  Ballew  v.  Casey,  60 
Tex.  573."  Thompson-Houston  Elec. 
Co.  v.  Berg,  10  Tex.  Civ.  App.  200,  208, 
30  S.  W.  454. 

And  upon  a  claim  of  quantum  meruit 
for  the  value  of  services  by  a  sales 
agent,  the  claimant  may  give  in  evi- 
dence, as  tending  to  prove  such  value, 
the  terms  of  a  proposed  contract  be- 
tween himself  and  his  principal,  speci- 
fying rates  of  commission  for  services 
of  that  kind.  Thompson-Houston  Elec 
Co.  v.  Berg,  10  Tex.  Civ.  App.  200,  30 
S.  W.  454. 
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Where  a  special  contract  is  relied 
upon  as  evidence,  that  part  which  suits 
the  party  invoking  it  can  not  be  con- 
sidered and  the  portion  that  militates 
against  him  rejected.  It  must  be 
taken  with  its  burdens,  as  well  as  with 
its  benefits.  Thompson-Houston  Elec. 
Co.  v.  Berg,  10  Tex.  Civ.  App.  200,  208, 
30  S.  W.  454. 

But  upon  a  claim  for  the  value  of 
services  by  an  agent,  a  contract  after- 
wards entered  into  by  him  with  his 
principal  and  not  contemplated  at  the 
time  of  the  services,  is  not  admissible 
in  evidence.  Thompson-Houston  Elec. 
Co.  v.  Berg,  10  Tex.  Civ.  App.  200,  201, 
30   S.  W.   454. 

Nor  can  the  admissions  be  taken 
unqualifiedly,  but  must  be  considered 
with  all  the  limitations  and  qualifica- 
tions accompanying  them  when  made. 
Thompson-Houston  Elec.  Co.  v.  Berg, 
10  Tex.  Civ.  App.  200,  209,  30  S.  W. 
454. 

B.  BURDEN  OP  PROOF. 

See,  generally,  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 

On  Plaintiff. — Where  assumpsit  is 
brought  for  work  and  labor  done,  the 
burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  evi- 
dence the  facts  which  would  entitle 
him  to  recover.  Whiting  v.  Dugan 
(Civ.  App.),  39  S.  W.  148,  149,  affirmed 
in  93  Tex.  743,  no  op. 

The  burden  of  establishing  the  fact 
as  to  the  amount  of  defendant's  in- 
debtedness rests  upon  the  plaintiff. 
Dimmitt  v.  Robbins,  74  Tex.  441,  450, 
12  S.  W.  94. 

C.  ADMISSIBILITY. 

Evidence  Not  in  Support  of  Allega- 
tions.— Where  plaintiff  was  permitted 
to  prove  an  agreement  between  him- 
self and  defendants,  that  he  would  fill 
the  orders  of  defendants,  for  goods 
and  money,  and  that  checks  given  by 
the  defendants  to  their  employees 
should  be  received  by  plaintiff  as 
money,  and  that  at  the  first  of  each 
month  defendants  would  account  with 


plaintiff  and  take  up  the  checks,  this 
being  done  as  to  the  items  in  the  ac- 
count sued  on,  and  the  account  ad- 
mitted by  the  managing  partner  of  de- 
fendants as  correct,  the  court  held  this 
evidence  should  have  been  excluded, 
because  not  in  support  of  any  allega- 
tion in  petition.  Riverside  Lumber  Co. 
v.  Lee,  7  Tex.  Civ.  App.  522,  27  S.  W. 
161.     See  ante,  "Variance,"  V,  C. 

All  Relevent  Pacts  Admissible. — 
Where  suit  is  for  money  had  and  re- 
ceived by  one  firm  for  the  use  and 
benefit  of  another,  in  defense  to  the 
action  a  party  had  a  right  to  show  any 
facts  which  might  evince  to  the  court 
that,  ex  equo  et  bono,  he  ought  not  to 
be  made  Liable.  Rogers  v.  Patterson, 
31   Tex.   605,   606,   608. 

And  he  might  have  shown  that,  al- 
though there  was  an  actual  deposit  of 
a  definite  amount  of  nominal  specie 
dollars  for  the  use  and  benefit  of  the 
plaintiff  in  his  care  and  custody,  yet 
they  all  turned  out  to  be  spurious  and 
counterfeit  and  of  no  value,  and  there- 
fore the  plaintiff  ought  not  to  recover 
against  him.  Rogers  v.  Patterson,  31 
Tex.  605,  606,  608. 

Irrelevent  Pacts. — In  an  action  to 
recover  money  loaned  to  defendant 
and  his  wife,  who  separated  after  the 
loan  was  made,  evidence  that  when 
the  loan  was  made  defendant's  wife 
was  treating  him  with  disrespect  and 
was  under  plaintiffs  control,  and  that 
of  the  judge  who  tried  a  suit  for  di- 
vorce between  defendant  and  his  wife 
as  to  facts  brought  out  on  the  trial, 
and  the  pleadings  and  other  papers  in 
that  suit,  were  inadmissible;  the  fact 
of  ill  treatment  being  irrelevant,  and 
the  method  of  proving  facts  connected 
with  the  suit  being  objectionable. 
Meredith  v.  Miller  (Civ.  App.),  99  S. 
W.  430. 

Where  Mistake  Is  Alleged— Where 
a  suit  was  brought  to  recover  money 
paid  by  plaintiff  to  defendant,  a  mis- 
take was  alleged  and  it  was  competent 
aq  o*  rarep  noX  *bum  uodn  juspuapp 
£«d  xu«q  juojC  pt<j„  'ssauitM  b  msb  oj 
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an  incorrect  advice  slip  from  the  Na- 
tional City  Bank  of  New  York?"  as  it 
tended  to  prove  plaintiff's  case.  First 
Nat.  Bank  v.  Edwards  (Civ.  App.),  81 
S.  W.  541,  542. 

Lumber  Carried  in  Stock  by  a  Saw 
Mill — Plaintiff  brought  this  suit  against 
defendant  to  recover  certain  advances 
and  commissions  alleged  to  be  due  him 
on  two  certain  written  contracts  made 
by  the  parties,  whereby  plaintiff  wa9 
to  advance  certain  money  and  supplies 
to  the  defendants,  in  the  operation  of 
their  saw  mill.  Defendants  admitted 
the  execution  of  said  contracts,  which 
they  averred  they  had  performed  on 
their  part,  but  that  plaintiff  had  neg- 
lected and  failed  to  sell  the  lumber  cut 
by  defendants.  Plaintiff  alleged  that 
if  he  failed  to  sell  all  the  lumber  cut 
by  the  defendants  it  was  because  of 
their  failing,  neglecting  and  refusing  to 
ship  lumber  and  fill  the  orders  given 
to  them  by  him.  Held,  the  testimony 
of  witnesses  to  show  what  amount  of 
lumber,  the  different  classes  of  lum- 
ber, and  the  amount  of  dry  lumber  that 
should  be  carried  in  stock  by  a  saw 
mill  to  enable  it  to  fill  the  usual  run 
of  orders,  was  admissible.  Bender  & 
Son  v.  Peyton,  4  Tex.  Civ.  App.  57,  60, 
61,  64,  23  S.  W.  222,  affirmed  in  93  Tex. 
635,  no  op. 

D.    WEIGHT  AND  SUFFICIENCY. 

Claim  Based  upon  Express  Contract. 
— Where  plaintiff,  in  an  action  for  com- 
missions for  sale  of  an  ice  factory, 
based  his  claim  upon  an  express  con- 
tract, plaintiff  had  to  recover  if  at 
all  on  an  express  contract,  and  evi- 
dence tending  to  prove  an  implied  con- 
tract was  not  sufficient  Orynski  v.  Men- 
ger,   15  Tex.  Civ.  App.  448,  39  S.  W.  388. 

In  an  action  against  an  executrix  for 
an  architect's  services  rendered  to  her 
testator,  circumstantial  evidence  held 
to  show  plaintiff's  employment  and  the 
rendition  of  the  services  at  decedent's 
request.  Buckler  v.  Kneezell  (Civ. 
App.),  91  S.  W.  367,  368,  affirmed  in 
101  Tex.  630,  no  op. 


In  an  action  for  money  loaned  and 

advanced,  the  facts  of  the  case  show 
that  an  envelope  was  given  defendant 
which  purported  to  have  money  in  it 
and  no  opportunity  was  given  him  to 
count  it.  Plaintiff  testified  that  the 
envelope  contained  $2,688.28,  a  sum  he 
had  realized  from  the  sale  of  some  cat- 
tle. Out  of  this  he  paid  defendant  $150 
and  another  party  $55.  He  also  testi- 
fied there  was  exactly  $2,500  in  the 
envelope,  all  the  money  he  had  with 
him.  The  court  held  that  this  evidence 
was  not  sufficient  to  establish  the  fact 
he  had  advanced  the  sum  of  $2,500  to 
defendant.  Dimmitt  v.  Robbins,  74 
Tex.  441,  12  S.  W.  94. 

Evidence  in  an  action  to  recover 
money  loaned  considered,  and  held 
sufficient  to  sustain  a  judgment  for 
plaintiff.  Meredith  r.  Miller  (Civ. 
App.),  99  S.  W.  430. 

In  an  action  to  recover  for  labor  and 
material,  plaintiff  having  underlet  part 
of  his  contract,  it  was  competent  to 
prove  such  contract,  and,  when  in 
writing,  the  instrument  was  the  proof 
of  the  subcontract.  Maverick  v.  Maury. 
79  Tex.   435,  15   S.  W.  686. 

VII.  Instructions. 

See,  generally,  the  title  INSTRUC- 
TIONS. 

Misleading. — Where,  in  an  action  for 
material  sold,  the  court  in  one  clause 
of  its  charge  assumed  that  there  was  a 
contract  between  the  owner  and  the 
contractor,  but  in  another  paragraph 
charged  that  if  there  was  misunder- 
standing between  the  parties  as  to  the 
terms  of  the  contract,  in  other  words, 
if  no  contract  was  made,  the  owner 
would  be  liable  to  the  contractor  for 
the  reasonable  value  of  the  materials 
furnished,  such  charges  were  irrecon- 
cilable and  misleading.  Williamson  v. 
Smith  &  Co.  (Civ.  App.),  79  S.  W.  51. 

Destroying  the  Effect  of  Evidence. — 
Where  the  owner  of  a  building,  erected 
under  a  contract,  testified  that  he  had 
not  authorized  extra  work  or  the  use 
of  extra  materials,  and  had  not  agreed 
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to  pay  therefor,  an  instruction  that;  if 
the  contractor  made  alterations,  and 
thereby  did  extra  work  and  furnished 
extra  materials,  the  owner  would  be 
liable  to  the  contractor  for  the  reason- 
able value  thereof,  in  addition  to  the 
contract  price,  was  erroneous,  as  de- 
stroying the  effect  of  such  evidence. 
Williamson  v.  Smith  &  Co.  (Civ.  App.), 
79  S.  W.  51. 

Charge  on  Implied  Contract.— In  a 
suit  by  plaintiff  to  recover  of  defend* 
ant  for  medical  services  rendered  de- 
fendant's daughter,  which  plaintiff 
alleged  in  his  petition  were  rendered 
at  the  instance  and  request  of  defend- 
ant, it  appeared  that  plaintiff  was  not 
in  the  active  practice  of  medicine  at 
the  time  such  services  were  alleged  to 
have  been  rendered;  that  plaintiff  was 
closely  related  to  the  family  of  defend- 
ant by  consanguinity  and  affinity,  and 
the  families  were  upon  the  most  in- 
timate terms;  and  that  a  greater  part 
of  the  time  plaintiff  made  defendant's 
home  a  general  stopping  place  for  rest, 
recreation,  and  refreshments,  and  it 
was  at  these  times,  and  on  these  oc- 
casions, and  under  these  circumstances, 
that  said  plaintiff  examined  and  pre- 
scribed for  the  family  of  defendant 
when  indisposed.  The  court  gave  a 
general  charge  to  the  jury  to  the  effect 
that,  if  plaintiff's  demand  was  just  and 
due,  he  would  be  entitled  to  recover, 
and,  further,  that  if  they  did  not  be- 
lieve such  account  was  just  and  due, 
and  was  contrary  to  law  and  equity, 
then  they  should  find  for  defendant. 
Held,  a  special  charge  upon  the  ques- 
tion of  implied  contract  asked  for  by 
plaintiff,  which  court  refused  to  give, 
was  error.  Bonner  v.  Bradley,  14  Tex. 
Civ.   App.  234,  36  S.  W.   1014. 

VIII.   Verdict. 

See,  generally,  the   title  VERDICT. 

Assessing  Damages. — Where  the  jury 

rendered  a  verdict  for  plaintiff  without 


assessing  any  damages,  the  court  held 
it  to  be  no  good.  Wilkinson  v.  Wallis, 
etc.,  Co.,  1  App.  Civ.  Cases,  §  688. 
,  In  Absence  of  Evidence^ — In  a, suit 
to  recover  $6,000,  alleged  to  have  been 
collected  by  the  defendaat  for  plaintiff 
in  bills  of  exchange,  the  defendant  read 
in  evidence  a  receipt  from  plaintiff's 
agent  which  acknowledged  the  full 
payment  "for  the  balance  due  on 
draft.''  Held,  that  a  verdict  for 'the 
plaintiff  was  error,  in  the  absence  of 
evidence  that  defendant  was  liable  on 
more  than  one  draft  collected.  Basse 
&  Bros.  v.  Denniston,  39  Tex.  293. 

IX.  Judgment. 

See,  generally,  the  title  JUDG- 
MENTS AND  DECREES. 

A  judgment  rendered  by  default  in 
assumpsit  on  a  note,  upon  a  petition 
which  asserts  a  claim  for  protest  fees, 
and  citations,  unaccompanied  with  cer- 
tified copies  of  such  petition  which  in- 
formed defendants  of  the  fact  that 
protest  had  been  made,  is  not  erro- 
neous. Sanders  v.  City  Nat.  Bank 
(Sup.),  12  S.  W.  110. 

And  where  the  petition  on  a  note 
sets  out  the  note,  fully,  alleges  the  sum 
paid  for  protest  fees,  and  prays  judg- 
ment for  the  amount  of  the  note,  in- 
terest, and  attorney's  fees  as  agreed 
on,  it  is  proper  to  render  judgment 
for  plaintiffs  for  $4,192.83;  the  amount 
of  such  item,  though  the  petition  only 
alleges  $4,000  damages  for  nonpay- 
ment. Sanders  v.  City  Nat.  Bank 
(Sup.),  12  S.  W.  110;  Washington  r. 
First  Nat.  Bank,  64  Tex.  4,  7. 

X.   Forms  of  Action   Abolished. 

The  common-law  forms  of  action  in 
assumpsit  do  not  obtain  in  Texas. 
Sayles'  Civ.  Stat,  vol.  1,  p.  416.  Thomp- 
son-Houston Elec.  Co.  v.  Berg,  10  Tex. 
Ci\*.  App.  200,  208,  30  S.  W.  454.  See, 
generally,  the  titles  COMMON  LAW; 
PLEADING. 


Assumption  of  RisK. 

See  the  title  MASTER  AND  SERVANT. 

Asylums. 

See  the  title  HOSPITALS  AND  ASYLUMS. 
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ATTACHMENT. 

BY  HOMER  RICHEY. 

I,  Nature  and  Purpose  of  an  Attachment,  316. 

A.  Generally,  316. 

B.  A  Summary  Proceeding;  Statutes  Strictly  Construed,  316. 

C.  A  Statutory  Proceeding,  318. 

D.  In  Personam  or  in  Rem,  318. 

E.  Ancillary  Process,  When,  319. 

n.  By  and  against  Whom  Proceeding  May  Be  Had,  319. 

A.  Persons  Estopped  to  Sue  in  Attachment,  319. 

B.  As  between  Husband  and  Wife,  319, 

C.  Shareholder  against  Corporation,  319. 

D.  By  and   against   Nonresidents,  319. 

m.  In  What  Causes  Attachment  Will  Lie,  319. 

A.  Actions  Ex  Delicto,  319. 

1.  General  Rule,  319. 

2.  Waiver  of  Tort,  320. 

B.  Actions  Ex  Contractu,  321. 

1.  Generally,  321. 

2.  Where  Action  Is  Brought  upon  the  Quantum  Meruit,  322. 

3.  Contingent  Demands,  322. 

C.  Demand  Secured  by  Lien,  Collateral,  etc.,  324. 

D.  Demands  Not  Due,  324. 

IV.  Grounds  of  Attachment,  325. 

A.  Terms  Defined  and  Distinguished,  325. 

B.  Fraudulent  Conveyance  or  Disposition  of  Property,  326. 

1.  Limited  to  Conveyances  Made  after  Debt  Contracted,  326. 

2.  Assignments  for  Benefit  of  Creditors;  When  Fraudulent,  326. 

3.  Preferential  Conveyances,  326. 

4.  Conveyances  Effected  by  Means  of  Collusive  Suits,  327. 

5.  Existence  of  Consideration  Not  Conclusive,  328. 

6.  Sales  by  Merchant  in  Ordinary  Course  of  Business,  328. 

7.  Fraudulent  Conveyance  by  Partnership  or  Members  Thereof,     328- 

8.  Fraudulent  Appropriation  to  Use  Which  Would  Otherwise  R«**<kr 

Property  Exempt,  329. 

9.  Miscellaneous  Transactions,  329. 

C.  Converting  Property  into  Money,  etc.,  330. 

D:  Obtaining  Property  under  False  Pretenses,  330. 

E.  Removing  Property  out  of  County,  331. 

F.  Mere  Insolvency  or  Inability  to  Pay  No  Ground  of  Attachment,  33*- 

G.  Fear  That  Other  Creditors  May  Attach,  331. 

V.  Property  Subject  to  Attachment,  33i. 

A.  Generally;  Property  Subject  to  Execution,  331. 
B'.  Choses  in  Action,  331. 

C.  Interest  under  Executory  Contracts,  331. 

D.  Property  Mortgaged,  Pledged  or  Assigned,  332. 

1.  Generally,  332. 

«.  Where  Property  Is  in  Possession  of  the  Mortgagee  or  Trustee,    ** 
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3.  Where  Property  Fraudulently  Mortgaged,  Assigned,  etc.,  334. 

4.  Acceptance  of  Deed  Necessary  as  Against  Attaching  Creditor,  336. 

5.  Interest  of  Mortgagee  or  Pledgee,  336. 

E.  Property  Conveyed  by  Statutory  Assignments  for  Benefit  of  Creditors, 

336. 

1.  Generally,  336. 

2.  Attachment   Not   Justified   Because   Sufficient   Remains   to   Satisfy 

Creditors,  337. 

3.  Burden  upon   Attaching   Creditor   Seeking   to   Subject   Balance   in 

Hands  of  Assignee,  338. 

4.  Effect  of  Fraud  in  the  Assignment,  338. 

5.  Effect  of  Possession  in  Prior  Mortgagee,  338. 

6.  Mortgage   and    Statutory   Assignments   Distinguished,   338. 

7.  Property  Conveyed  under  Foreign  Deed  of  Assignment,  339. 

F.  Crops  Subjects  to  Landlord's  Lien,  339. 

G.  Landlord's   Interest  in   Crops  Grown  on  Shares,  340. 
H.  Fixtures,  340. 

I.  Leasehold  Interests,  340. 

J.  Equitable  Interests  in  Land,  341. 

K.  Homestead  and  Other  Exemptions,  341. 

L.  Property  of  Corporate  Defendant,  341. 

M.  Corporate  Shares,  343. 

N.  Wife's  Property  for  Debts  of  Husband,  343. 

O.  Partnership  Property,  344. 

1.  For  Individual  Debts  of  Members,  344. 

2.  Attachments  in  Suits  upon  Partnership  Debts,  345. 
P.  Property  in  Custodia  Legis,  345. 

1.  Generally,  345. 

2.  Property  in   Hands  of  Receiver,  346. 

3.  Property  in  Custody  under  Previous  Levy,  346. 

4.  Property  Replevied,  347. 

5.  Property  Replevied  by  Claimant's   Bond,  347. 
Q.  Interest  of  Heir,  Devisee,  or  Legatee,  348. 

VI.  Procedure  in  the  Attachment  Proper,   348. 

A.  Mode  of  Suing  Out  the  Attachment,  348. 

1.  Jurisdiction,  348. 

a.  Generally,  348. 

b.  As  Determined  by  the  Amount  in  Controversy,  348. 

c.  Where  Attachment  Levied  upon  Land,  348*. 

d.  Justice  of  Peace  to  Act  within  the  Limits  of  His  Own  Pre- 

cinct, 348. 

2.  Venue;  Writ  Run  to  Another  County,  When,  349. 

3.  Order  of  Procedure,  349. 

a.  The  Petition  the  First  Step,  349. 

b.  Affidavit  and  Bond  to  Precede  Issuance  of  Writ,  350. 

c.  Citation  to  Precede  Writ,  350. 

d.  Steps  to  Be  Contemporaneous,  as  Near  as  May  Be,  350. 

e.  Filing  Papers  Nunc  pro  Tunc,  351. 

4.  Right  to  Proceed  against  Both  Person  and  Estate,  351. 

B.  The  Affidavit  for  the  Attachment,  351. 

1.  By  whom  Made,  351. 
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2.  Form  of  the  Affidavit,  351. 

a.  No  Particular  Form  Required,  351. 

b.  Separate  Affidavit  Unnecessary,  When,  352. 

c.  Different  Persons  Swearing  to   Different  Facts,  353. 

3.  Identifying  the   Cause,   Parties,  etc.,  353. 

4.  A  Part  of  the  Record;  Defective  Affidavit  Aided  by  Petition,  354. 

5.  Necessary  Averments,  356. 

a.  General  Rule  as  to  Certainty  and  Sufficiency;  Presumption  to 

Supply  Defects,  etc.,  356. 

b.  Nature,  Character,  or  Description  of  Demand,  356. 

c.  That  Defendant  Is  Justly  Indebted,  etc.,  356. 

d.  As  to  the  Amount  of  the  Demand,  357. 

e.  Time  of  Maturity,  359. 

f.  That  Attachment  Is  Not  for  Purpose  of  Injuring  or  Harassing 

the  Defendant,  359. 
g.  That  Plaintiff  Will  Probably  Lose  His  Debt.  360. 
h.  Grounds  cf  Attachment,  361. 

(1)  Affidavit  to  Be  in  the  Present  Tense,  361. 

(2)  Alleging  More  than  One  Ground,  361. 

(a)  Generally,  361. 

(b)  Affidavit  to  Be  Certain  and  Positive;  Alternative   or 

Disjunctive    Averments,    361. 

(c)  Consistent  Grounds  May  Be  Stated  in  the  Conjunc- 

tive, or   Cumulatively,  362. 

(d)  Alleging  Inconsistent  Grounds  of  Attachment,  363. 

(3)  Effect  of  Surplusage,  363. 

(4)  Averment  of  Specific  Grounds  Considered,  363. 

(a)  That  Defendant   Is  about  to  Convert  His   Property 

into  Money,  etc.,  363. 

(b)  That  Defendant  Is  Removing  Goods  from  County,  363. 

(c)  That  Defendant  Secretes  Himself,  etc.,  363. 

(d)  That  Defendant  Has  Disposed  of  His  Property,  etc., 

364. 

6.  The  Oath,  364 

a.  By  Whom   Administered,   364. 

b.  Degree  of  Certainty  Required,  364. 

7.  Execution   and    Acknowledgment,    364. 

a.  Affidavit  by  Agent,  364. 

b.  Where  Plaintiff  Is  a  Corporation,  365. 

c.  The  Jurat,  365. 

8.  Amendment  of  Affidavit,  365. 
The  Attachment  Bond,  365. 

1.  Necessity  for   Bond,  365. 

2.  Good  and  Sufficient  Sureties,  365. 

a.  Who  May  Be  a  Surety,  365. 

(1)  Attorneys  as  Sureties,  365. 

(2)  Officers  and  Directors  of  Plaintiff  Bank,  366. 

(3)  Shareholders  in   Corporation  Plaintiff,  366. 

(4)  Nonresidents,    366. 

(5)  Partnership,  366. 

b.  As  to  Financial  Responsibility,  366. 

3.  Amount   of   the   Bond,   366. 
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4.  For m  -and  Sufficiency,  366. 

a.  Caption  of  Bond,  366. 

b.  Identifying  the  Cause,  the  Parties,  etc.,  366. 

(1)  Generally,  366. 

(2)  Misdescription    of    Parties;    Erroneous    and    Inconsistent 

Use  of   Names,  etc.,  366. 

(3)  Names  of  Sureties  Need  Not  Appear  in  Body  of  Bond, 

366. 

c.  Omission   of   Important  Words,  368. 

d.  The  Condition,  368. 

(1)  Certainty  and  Sufficiency,  368. 

(a)  Generally,   368. 

(b)  Use  of  the  Singular  and  Plural,  368. 

(c)  Same;    Where    Plaintiff   Is    a    Partnership,    369. 

(2)  Failure  to  Include  Costs,  369. 

5.  To   Whom   Payable,  369. 

a.  Where  More  than  One  Defendant,  369. 

b.  Where  Defendant   Is  a  Partnership,  369. 

6.  Execution  of  Bond,  369. 

a.  Necessity  for  All  the  Plaintiffs  to  Join,  369. 

b.  By  Agent  cr  Attorney,  370. 

(1)  Generally,   370. 

(2)  Presumption  and   Proof  of  Authority,  370. 

c.  By  Partnership,  370. 

d.  By  Corporation,  371. 

e.  Typewritten  Signatures,  371. 

f.  Seal,   371. 

7.  Approval  of  Bond,  371. 

a.  Interest    Disqualifying    Clerk,    371. 

b.  Formal  Approval   Net   Required,   371. 

8.  Amendment,   Re-Execution,   Substitution,   etc.,   372. 

9.  Action  on   Bond,  372. 

D.  The  Writ  of  Attachment,  372. 

1.  Who   May   Issue,   372. 

2.  Form  and  Sufficiency  of  Writ,  373. 

a.  Generally,  373. 

b.  To  Run  in  the  Name  of  the  State,  373. 

c.  Revenue   Stamps,   373. 

d.  Stating  the  Amount  of  the  Demand,  373. 

e.  Attachment    of    Partnership    Interests,    373. 

f.  Presumption   as  to  Validity  and   Regularity;   Evidence,  374. 

3.  Second  and  Alias  Writs,  374. 

4.  Amendment  of  Writ,   374. 

E.  The   Levy  and    Return,   375. 

1.  Who   May  Levy  an  Attachment,  375. 

2.  Duty  of  Officer  to  Levy;  Right  to  Be  Indemnified,  375. 

a.  Implied  Obligation  to  Indemnify,  375. 

b.  The  Indemnity  Bond,  375. 

c.  Action  on   Indemnity  Bond,  375. 

(1)  Procedure,  375. 

(2)  Judgment  on   Bond;  Amount  of  Recovery,   Distribution, 

etc.,  375. 
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d.  Action  against  Sheriff  for  Failure  to  Levy,  376. 

3.  Time  of  Levy,  376. 

a.  Degree   of   Diligence   Required   of   Officer,   376. 

b.  Levy  on   Return   Day,  376. 

c.  Levy  after  Return  Day,  376. 

4.  Necessity  for  Officer  Having  Possession  or  Control  of  Writ    at 

Time  of  Levy,  377. 

5.  Doctrine  as  to  Subjecting  Personalty  before  Realty,  377. 

6.  Right  to  Enter  Premises  of  Third  Person,  377. 

7.  Mode  of  Levy,  377. 

a.  Generally  as  to  Levy  by  Seizure  of  Property,  377. 

b.  Doctrine  with  Respect  to  Pointing  Out  and  Delivering  Prop- 

erty, 378. 

c.  Levy  in  Cases  of  Confusion  of  Goods,  378. 

d.  Property  Mortgaged,  Pledged,  Fraudulently  Assigned  or  Con- 

veyed;  Statutory  Assignments,   379. 

e.  Range  Levies,  379. 

f.  Levy  by  Notice,  379. 

g.  Levies  upon  Real  Estate,  379. 

h.  Levy  of  Second  or  Alias  Writ,  380. 
i.  Property  in  Custodia  Legis,  380. 

8.  Extent  cf  Levy,  380. 

a.  Generally,  380. 

b.  Action   against   Officer   for   Insufficient   Levy,   381. 

c.  Action  against  Officer  for  Excessive  Levy,  382. 

9.  The  Return,  382. 

a.  Time  of  Return,  382. 

(1)  When  Writ  Returnable,  382. 

(2)  Failure  to  Make  Return  before  Return  Day,  382. 

(3)  Liability  of  Sheriff  for  Failure  to  Return  Writ,  383. 

b.  Venue  of  Return,  383. 

c.  Form  and  Sufficiency  of  the  Return,  383. 

(1)  Distinction  between  Original  and  Auxiliary  Attachments 

as  to  Degree  of  Certainty  Required,  383. 

(2)  Statement    as    to  Defendant's    Ownership    of    Property 

Levied  upon,  383. 

(3)  Statement  as  to  Levy  in  the  Presence  of  Witnesses,  384. 

(4)  Statement  as  to  Value  of  Property,  384. 

(5)  Describing  the  Property  Levied  upon,  384. 

(a)  Generally,   384. 

(b)  List  or  Inventory  as  a  Part  pf  the  Return,  384. 

(c)  Describing  Stock  of  Merchandise,  384. 

(d)  Return  of  Range  Levy,  385. 

(e)  Return  of  Levy  on  Land,  386. 

d.  Registration  of  Writ  and  Return,  386. 

e.  Conclusiveness  of  Levy  and  Return;  Presumption  as  to  Reg- 

ularity and  Validity,  387. 

(1)  Presumptions,  387. 

(2)  Conclusiveness,  387. 

f.  Amendment  of  Return,  388. 

F.  Custody  and  Disposition  of  Property,  388. 

1.  Duty  of  Officer  to  Take  and  Safely  Keep,  388. 
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a.  Generally;  Action  for  Failure  to  Safely  Keep,  388. 

b.  Possession  by  Agent,  Servant,  etc.,  389. 

c.  Right   to   Possession    as    against    Receiver    Subsequently    Ap- 

pointed, 390. 

2.  Duty  of  Officer  to  Turn  Over  Property  to  His  Successor;  Rights 

of  Successor,  390. 

3.  Compensation  for  Care  of  Property,  390. 

4.  Sale  of  Property  Perishable  or   Expensive  to  Keep,  391. 

a.  Right  to  Sell,  391. 

b.  Character  and   Conduct  of  Sale,  391. 

c.  Right  and  Title  of  Purchaser,  391. 

d.  Remedy  of  Owner  or  Third  Person,  391. 

e.  Disposition    of    Proceeds,    392. 

(1)  Generally,  392. 

(2)  Where   Property  Sold  under  Junior  Attachment,   392. 

(3)  Replevy  of   Proceeds,  392. 

5.  Replevy  of  Property  or  Proceeds,  392. 

a.  Mode   of   Replevy,   392. 

(1)  Generally,  392. 

(2)  Delivery  and   Special   Bail   Bonds,  392. 

b.  Form  and  Sufficiency  of  Bond,  393. 

c.  Liability  of  Officer  Taking  Insufficient  Bond,  393. 

d.  Effect   of   Replevy,   393. 

(1)  As  Releasing  Lien  and  Restoring  Property,  393. 

(2)  As  an  Appearance  in  the  Cause,  394. 

(3)  Replevy  of  Exempt   Property,  394. 

e.  Conclusiveness  of  Recitals  in  Bond,  394. 

f.  Discharge  of  Bond,  394. 

(1)  Death  of  Surety;  Practice,  394. 

(2)  Upon  Dissolution  or  Abatement  of  Attachment,  394. 

g.  Judgment  on  Bond,  394. 

(1)  Generally,    394. 

(2)  Where  Bond  Not  Good  as  a  Statutory  Bond,  395. 

(3)  Lost    Bonds;    Forfeiture;    Limitations,   396. 

(4)  Form  and  Sufficiency  of  Judgment  on  Bond,  396. 

(5)  Amount  of  Recovery,  396. 

(6)  Conclusiveness  of  Judgment,  397. 

h.  Replevy  of  Proceeds  of  Property  Sold  Pending  Suit,  397. 

6.  Care  and  Custody  Where  Possession  Not  Taken;   Range   Levies, 

397. 

7.  Liability  of  Plaintiff  for  Loss,  Destruction,  or  Conversion  of  Prop- 

erty, 398. 

8.  Redelivery  of  Property  to   Defendant   or   Claimant,    399. 

a.  Upon  Dissolution  or  Abatement  of  Attachment,  399. 

b.  Upon   Dismissal  or  Abatement  of  Principal   Suit;   Release  by 

Plaintiff,  etc.,  400. 

G.  The  Attachment  Lien,  400. 

1.  When  Attaches,  400. 

2.  Effect  on  Other  Liens,  400. 

3.  Loss  of  Lien,  401. 

a.  Upon   Appearance   of   Defendant,   401. 
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b.  Through  Delay  in  Making  Return  of  Levy,  401. 

c.  Through  the  Replevy  of  the  Property,  401. 

d.  By  Dissolution  or  Abatement  of  Attachment,  401. 

e.  Loss  of  Lien  by  Amendments,  401. 

f.  Through   the   Dismissal   or   Abatement   of  the   Principal    Suit, 

401. 

(1)  Generally,  401. 

(2)  Abatement  upon  Death  of  Parties,  401. 

g.  Through  Failure  to  Expressly  Foreclose  Lien,  402. 
h.  Through  Setting  Aside  of  Judgment,  402. 

i.  Delay  in  Obtaining  Alias  Order  of  Sale,  402. 
j.  Waiver   and   Abandonment,   402. 

k.  Through  the  Operation  of  the  Federal  Bankrupt  Law,  402. 
4.  Foreclosure  of  Lien,  403. 

a.  Right  to  Foreclose,  403. 

b.  Necessity  for   Foreclosure,  403. 

(1)  Generally,   403. 

(2)  Where  Property  Has  Been  Replevied,  404. 

(3)  Where    Property    Is    Exhausted    by    Prior    Claims,    403. 

c.  Jurisdiction  of  Courts,  405. 

(1)  As  Determined  by  Amount  in  Controversy,  405. 

(2)  Where   Attachment   Levied  upon   Land,  405. 

(a)  Jurisdiction   of  County  or  Justice  Court,  405. 

(b)  Where  Land   Is  Situated  in  Another  County,   406. 

d.  Removal  of  Obstructions   to   Foreclosure,   406. 
H.  Dissolution   and   Abatement   of  the   Attachment,  406. 

1.  Grounds  of  Dissolution  and  Abatement,  406. 

a.  Falsity  of  the  Affidavit,  406. 

b.  That  Attachment  Issued  on  Fictitious  Demand,  or  Was  Other- 

wise  Fraudulent  or  Collusive,  407. 

c.  Variance  as  a  Ground  of  Dissolution,  411. 

(1)  Variance  between  the  Affidavit  and  the  Petition,  411. 

(a)  Generally,   411. 

(b)  In  Describing  Parties,  411. 

(c)  In  Describing  Plaintiff's  Demand,  Evidence  of  Debt, 

etc.,   411. 
aa.  As  to  Character  of  Demand,  411. 
bb.  As  to  Amount  of  Demand,  412. 
cc.  As   to   Time   of   Maturity,   414. 

(2)  Variance   between    Affidavit   and   Writ,   414. 

(3)  Variance  between  Writ  and  Petition,  415. 

(4)  As   to   Amount    Claimed    in    Affidavit    or   Petition     and 

Amount   Shown   by  the   Evidence,    Exhibits,   etc.,    415. 

d.  That   Petition   Does   Not   State   a    Liquidated   Demand,    416. 

e.  That   Affidavit   or   Petition   Does   Not   State  Amount   of   Debt 

and   Whether  Due   or  Not   Due,  416. 

2.  Who  May  Urge  Matter  of  Abatement,  416. 

a.  The   Defendant,  416. 

(1)  Generally;    Right   to   Quash   for   Defects  and   Irregulari- 

ties  Limited   to   Defendant,   416. 

(2)  Waiver  of   Defects;   Want  of  Affidavit,   Bond,   etc..    Not 

Jurisdictional,  417. 
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(3)  Limitation  of  Rule  That  Defects  and  Irregularities  Avail- 

able Only  to  the  Defendant,  417. 

(4)  Where  Assets  of  Defendant  Have  Been  Placed  in  Hands 

of  Receiver,  417. 

b.  Junior  Attachment  Creditors,  418. 

c.  Bona  Fide  Purchasers,  418. 

d.  Execution  Creditors,  418. 

e.  Sureties  upon  Replevy  Bond,  '418. 

f.  Claimant  upon  Trial  of  Right  of  Property,  418. 
g.  Garnishees,  420. 

3.  When  Matter  of  Abatement  May  Be  Urged,  420. 

a.  Early  Rule,  420. 

b.  Present  Rule,  420. 

(1)  Generally;    Statute    Prescribing    Order    of    Pleading    Xot 

Applicable,  420. 

(2)  After  Parties  Have  Announced  Ready  for  Trial,  421. 

(3)  Effect  of  Delay,  Laches,  etc.,  421. 

(4)  Must  Be  Urged  in  Lower  Court  and  before  Judgment,  421. 

4.  How  Matter  of  Abatement  May  Be  Urged,  422. 

a.  By  Motion  to  Quash,  422. 

(1)  When   Proper,  422. 

(2)  Admits  Truth  of  Averments;  Evidence  Inadmissible,  422. 

b.  Special   Exceptions,   422. 

c.  Plea  in  Abatement.  422. 

(1)  When   Proper,  422. 

(2)  Jurisdiction,  423. 

(3)  Procedure,   Evidence,   etc.,   423. 

d.  Cross  Bill,  424. 

e.  Upon  Trial  of  the  Right  of  Property,  424. 

f.  Intervention,  424. 

5.  Defects  Not  Jurisdictional;  Waiver,  424. 

a.  Generally,  424. 

b.  Waiver   by   Pleading   Over.   425. 

6.  Review  of  Order  Quashing  or  Refusing  to  Quash,  425. 

a.  Amending,  Setting  Aside,  etc.,  in  Same  Court.  425. 

b.  Review  in  Appellate  Court,  425. 

(1)  Right  to  Review,  425. 

(2)  Harmless  Error,  425. 

(3)  Judgment  on   Appeal,  426. 

7.  Effect  of  Dissolution  and  Abatement.  426. 

a.  Upon  the  Lien  of  the  Attachment,   Custody  of  the  Property, 

etc.,  426. 

b.  Upon  the  Trial  of  the  Right  of  Property,  426. 

c.  Upon  the  Principal  Suit,  426. 

(1)  Generally,  426. 

(2)  Where   Jurisdiction   Dependent   Solely  upon   the   Attach- 

ment,  426. 

(a)  Generally,  426. 

(b)  Where  Defendant   Appears,  Answers,  .etc.,  427. 

(c)  Where  Plaintiff  Has  Other  Lien  upon  Property,  428. 

(d)  Where  Debt  Not  Due  in  Whole  or  in  Part,  428. 

(e)  Garnishment  Founded  upon  an  Attachment,  428. 
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Conflicting  Rights  and  Their  Adjustment,  429. 

1.  Rights  and  Remedies  of  Plaintiffs  Creditors,  429. 

2.  Remedy  of  the  Attachment  Plaintiff  against  Third  Persons  Claim- 

ing Some  Right,  Title,  or  Interest  in  or  against  the  Property,  429. 

a.  Making  Third  Persons  Parties  Defendant,  429. 

b.  Removal  of   Obstructions;   Injunction  in   Aid  of  Attachment, 

430. 

c.  Right  to  Have  Receiver  Appointed  or  Continued,  430. 

d.  Right  to  Have  Assets  Marshaled,  430. 

e.  Sale  Subject  to  Prior  Liens;  Redemption,  431. 

3.  Rights  and  Remedies  of  Third  Persons,  Including  Junior  Attaching 

Creditors.  432. 

a.  Election  of  Remedies,  432. 

(1)  Right  of  Election,  432. 

(2)  Effect    of    Election,   433. 

,  b.  Trial  of  the  Right  of  Property,  434. 

c.  Damages  foi  Wrongful  Attachment,  434. 

d.  Bill  in  Equity  by  Mortgagee,  434. 

e.  Suit  to  Remove  Cloud  from  Title,  434. 
f.  Distress  for  Rent,  434. 

g.  Amendment  by  Junior  Attaching  Creditor  Making  All  Other* 

Defendants  in  His  Suit,  435. 
h.  Intervention,  435. 

(1)  Nature  and  Grounds  of  Remedy,  435. 

(2)  Who  May  Intervene,  435. 

(a)  Claimant   of   Attached   Property,   435. 

(b)  Heirs  of  Wife  Claiming  Community  Interest,  436. 

(c)  Codefendant  Claiming  Mortgage,  436. 

(d)  Landlord  Claiming  Rent,  436. 

(e)  Vendor  Having  Right  of  Stoppage  in  Transitu,  437. 
(f)  Foreign   Receiver,  437. 

(g)  Person  Claiming  Homestead   Interest,  438. 
(h)  Bona  Fide  Purchaser  Pendente  Lite,  438. 
(i)  Junior  Attaching  Creditors,  438. 
(j)  Execution.  Creditors,  438. 
(k)  Other  Creditors  of  Partnership,  438. 
(1)  Persons  Estopped,  439. 

(3)  Jurisdiction,  439. 

(4)  Parties  and  Persons  Entitled  to  Notice,  439. 

(5)  The  Petition;  Sufficiency,  Necessary  Averments,  etc.,  439. 

(6)  Bond  of  Intervenors;   Necessity  for.  Sufficiency,   Recov- 

ery upon,  etc.,  441. 

(7)  Evidence,  442. 

(8)  Instructions,  442. 

(9)  Verdict  and  Judgment,  443. 

(a)  In  Favor  of  the  Plaintiff  in  the  Attachment,  443. 
aa.  Verdict,  443. 

bb.  Judgment,  443. 

(b)  In  Favor  of  the  Intervenor,  444. 
aa.  Generally,  444. 

bb.  Marshaling  Assets,  444. 
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cc.  Amount  of  Judgment,  444. 
(10)  Costs,  444. 
i.  Injunctions,  444. 
j.  Direct  Proceeding  by  Grantee  in  Previous  Unrecorded  Deed, 

444. 
k.  Where  Senior  Attaching  Creditor  Retains  Property  or  Proceeds 

after  Satisfying  His  Claim,  445. 
1.  Judgment  against  Intervenor  in  Foreclosure  of  Mortgage,  445. 
4.  Priorities,  445. 

a.  Protection  of  Lien  by  Buying  Up  Other  Claims,  445. 

b.  As  against  Unauthorized   Acts  of  Agent  Where  Attachment 

Levied  before  Ratification,  446. 

c.  As  against  Prior  Deed,  446. 

(1)  Sufficiency   of   Description   in    Deed   as   against    Attach- 

ment, 446. 

(2)  Unrecorded  Deed,  447. 

(3)  Fraudulent  and  Voluntary  Conveyances  of  Land,  448. 

(4)  Conveyance  by  Husband  and  Wife,  448. 

d.  Contract  to  Convey  School  Land,  449. 

e.  As  against  Purchaser  Pendente  Lite,  449. 

f.  Subsequently  Acquired  Homestead,  450. 

g.  Vendor's  Lien,  451. 

h.  As  against  a  Resulting  Trust,  451. 
i.  As  to  Property  Mortgaged,  Pledged,  or  Assigned,  451. 

(1)  Trust  Deeds  for  Creditors,  451. 

(a)  Claims  of  Trustee,  451. 

(b)  Claims  of  Beneficiaries,  451. 

(c)  Purchaser  at  Sale  under  Trust  Deed,  452. 

(2)  Chattel  Mortgages,  452. 

(a)  Where   Mortgage   Unregistered,   452. 

(b)  As  to  Mortgagee  in  Possession;  Sufficiency  of  Pos- 

session, etc.,  453. 

(c)  Chattel    Mortgage    Executed   by   Insolvent   Corpora- 

tion, 454. 

(3)  As  against  Pledgee,  454. 

(a)  Generally,   454. 

(b)  Pledgee  of  Corporate  Shares,  454. 

(4)  Assignments,  454. 

(a)  Generally,  454. 

(b)  Assignee  of  Bill  of  Lading,  454. 

(c)  Assignment  of  Leasehold   Interest   Not  Included   in 

the  Levy,  455. 
j.  L'ens  to*  Rent,  Supplies,  Advances,  etc.,  455. 
k.  Sales  of  Personal  Property  by  Defendant,  457. 

(1)  Fraudulent  and  Voluntary  Transfers,  457. 

(2)  When  Title  Passes,  457. 

(a)  Generally,  457. 

(b)  Upon  Sale   of  Stock  of  Goods;   Selection,  Marking, 

Separation,  etc.,  457. 

(3)  Conveyance  to  Debtor's  Surety,  458. 

(4)  Sale  of  Growing  Crop,  458. 
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(5)  Verbal  Sale  of  Range  Cattle,  458. 

(6)  Sale  of  Stock  on  Ranch;  Unrecorded  Bill  of  Sale,  458. 

1.  Rights  of  Attaching  Creditor  in  Case  of  Confusion  of  Goods, 
458. 

m.  As  against  a  Receiver,  458. 

n.  Priorities  as  Between  Successive  Attachments  and  Garnish- 
ments, 459. 

o.  Prior  Judgments  and  Decrees,  460. 

(1)  Prior   Judgments    in    Attachment   Suit   Which   Fails    to 

Foreclose  Lien,  460. 

(2)  Decree  of  Divorce  Ordering  Partition  of  Husband's  and 

Wife's  Interests,  460. 

(3)  Judgments  Not  Properly  Indexed,  461. 

p.  As  against  Rights  of  Seller  from  Whom  Defendant  Purchased 
the  Goods  Attached,  461. 

(1)  Where  Defendant  Obtained  Property  by  Fraud,  461. 

(2)  Reservation  of  Title  with  Possession  in  the  Buyer,  461. 

(3)  Right  of  Stoppage  in  Transitu,  461. 

VII.  Procedure  in  the  Main  Action,  463. 

A.  The  Petition,  *63. 

1.  Form  and  Sufficiency,  463. 

a.  Necessity  for  Written  Petition,  463. 

b.  Necessary  Averments,  463. 

(1)  Amount  of  the  Debt  and  Whether  Due  or  Not  Due,  463. 

(2)  That  Nonresident  Has  Property  Subject  to  Attachment, 

464. 

(3)  That  Attachment  Has  Been  Sued  Out  and  Levied,  464. 

(4)  Averment  of  Agent's  Authority,  464. 

c.  Certainty  and  Consistency  of  Averments,  465. 

(1)  Generally,  465. 

(2)  Petition  Aided  by  Affidavit,  465. 

(3)  Variance,  465. 

d.  Prayer  of  the  Petition,  465. 

(1)  For  Writ  or  Process,  465. 

(2)  For   Foreclosure  of  Lien,  465. 

e.  Verification  of  the  Petition,  465. 

(1)  Material  Traversable   Facts  to  Be  Sworn  to,  465. 

(2)  Affidavit    for    the    Attachment    a    Sufficient    Verification 

Where   It   Embraces   the   Material   Traversable    Facts, 
466. 

f.  Revenue  Stamps,  467. 

2.  Amendment  of  the  Petition,  467. 

a.  Early  Dictum,  467. 

b.  Present  Doctrine,  467. 

(1)  General  Rule,  467. 

(2)  Qualifications,  468. 

(a)  Must  Not  Introduce  New  Cause  of  Action,  468. 

(b)  Amendment  Not  to  Extend  Lien  to  Embrace  Other 

Indebtedness,  469. 

(c)  Amendment  to  Be  True  and  Made  in  Good  Faith,  469. 
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(3)  Miscellaneous  Amendments  Considered,  469. 

(a)  Amendments  Affecting  the  Amount  of  the  Demand, 

■  469. 

(b)  Part  Payment  Subsequent  to  Institution  of  Suit,  470. 

(c)  Amending  Allegation  as  to  Date  of  Maturity,  470. 

(d)  Failure   of   Foreign   Corporation   to   Show   Right   to 

Transact   Business  in  State,  470. 

(e)  Amendment  to  Correct  Variance,  470. 

(4)  Defective  Affidavit  or  Writ  Not  Aided  by  Amendment, 

470. 

B.  Jurisdiction  as  to  Persons  and  Property,  470. 

1.  Necessity  for  Citation  or  Publication,  471. 

a.  Generally,  471. 

b.  Upon  Judicial  Attachment,  471. 

o.  As  to  Nonresidents  and  Others  Not  Personally  Cited,  471. 

(1)  Generally,  471. 

(2)  Necessity  for  Publication  or  Exterritorial  Citation  in  Ad- 

dition to  Seizure,  472. 

(a)  Generally,    472. 

(b)  Upon   Amended   Petition,   472. 

(3)  Exterritorial  Citation  or  Publication,  without  Seizure  of 

Property,  Insufficient,  472. 

(4)  Exterritorial    Citation    or    Publication,    with    Seizure    of 

Property,  Sufficient  for  Judgment  in  Rem,  473. 

d.  Personal  Judgment  Requires  Appearance,  or  Personal  Citation 

in  the  State,  473. 

e.  Waiver  of  Citation  or  Publication;  by  Appearance,  473. 

(1)  Generally,  473. 

(2)  What  Constitutes  an  Appearance,  474. 

2.  Sufficiency  of  Citation;  Presumption,  474. 

3.  Affidavit  and  Bond  as  Jurisdictional  Prerequisites,  474. 

4.  Loss  of  Jurisdiction,  475. 

C.  Plea  or  Answer,  475. 

1.  Who  May  Answer,  475. 

2.  Right  to  Plead  without  Bail,  475. 

3.  Order  of  Pleading,  475. 

4.  Reconvention,  476.  * 

D.  Evidence,  476. 

E.  Verdict,  476. 

F.  Judgment,  476. 

1.  Against   Parties   Only,  476. 

2.  In  Personam  or  in  Rem,  476. 

3.  Where  Property  Has  Been  Replevied,  476. 

4.  Upon  Dissolution  or  Abatement,  476. 

5.  Upon  Intervention,  476. 

6.  Foreclosure  of  Lien,  476. 

7.  Where  Attachment  Levied  upon  Land,  476. 

8.  Amount  of  Judgment,  476. 

9.  Conclusiveness  of  Judgment,  477. 

a.  Matters  Concluded  by  Judgment,  477. 

b.  Persons  Bound  by  Judgment,  477. 

c.  Collateral  Attack,  478. 
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G.  The  Attachment  Sale,  478. 

1.  The  Order  of  Sale,  478. 

a.  Necessity  for  Judgment  or  Order  as  Authority  to  Sheriff,  478. 

b.  When  Execution  General;  When  against  Specific  Property,  478. 

c.  Form  and  Validity,  479. 

d.  Description  of  Property,  479. 

2.  Duty  of  Sheriff  to  Sell,  479. 

3.  Right  of  Defendant  to  Point  Out  Property,  480. 

4.  Amount  of  Property  to  Be  Sold,  480. 

5.  Postponement;  Notice,  400. 

6.  Effect  of  Third  Person  Giving  Notice  of  His  Interest  and  Intent  to 

Sue,  480. 

7.  Sale  in  Separate  Tracts  or  Parcels,  481. 

8.  Interests  Passing  by  Sale,  481. 

9.  Right,  Title  and  Duties  of  Purchaser,  481. 

10.  Return  and  Confirmation,  482. 

11.  Deed,  482. 

12.  Collateral  Attack,  482. 
H.  Review  of  Judgment,  482. 

1.  In  the  Same  Court,  482. 

2.  In  Appellate  Court,  482.    . 

a.  Appealable  Decisions,  482. 

b.  Record  on  Appeal,  483. 

c.  The  Appeal  Bond;  Recovery  on,  483. 
I.  Costs  and  Attorneys1   Fees,  483. 

Vm,  Judicial  Attachments,  484. 

A.  Nature  and  Office,  484. 

B.  Return  of  Original  Citation  Not  Found,  484. 

C.  Procedure,  484. 

1.  Bond,  484. 

2.  Citation,  484. 

3.  The  Writ;   Return  of,   484. 

4.  Defendant's  Appearance  and  Plea,  484. 

a.  Time  Allowed,  484. 

b.  What  Constitutes  an  Appearance,  484. 

5.  Abatement  and   Dissolution,   484. 

6.  Reconvention  for  Damages,  484. 

IX.  Wrongful  Attachments,   485. 

A.  When  Attachment  Wrongful,  485. 

1.  That  Alleged  Grounds  Are  Untrue  in  Fact,  485. 

a.  Generally,  485. 

b.  Where  Affidavit  Substantially  Untrue,  485. 

c.  Full  Belief  in  Alleged  Grounds  Immaterial,  485. 

d.  Materiality  of  Probable  Cause,  485. 

2.  Where  None  of  the  Grounds  Exist,  486. 

3.  Attachment  Because  of  Insolvency  or  Failure  to  Pay  Debts,  486. 

4.  Attachment  Merely  to  Secure  Priority;  Apprehension  That  Others 

May  Attach,  486. 

5.  Abuse  of  Process  Where  Grounds  Exist;  Excessive  Levies,  etc.,  486. 

6.  Quashing  of  Writ  No  Criterion;    Levy  of  Second  Writ,  486. 
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7.  Not  Dependent  upon  Interest  Passing  under  Foreclosure,  487. 

8.  Must  Be  Something  More  than  Mere  Suing  Out  of  Writ  or  En- 

dorsement of  Levy,  487. 

9.  Attachment  of  Exempt  Property,  488. 

10.  Seizure  of  Firm  Property  for  Individual  Debts,  488. 

11.  Attachment  of  Real  Estate,  488. 

12.  Attachment  of  Property  Assigned,  Mortgaged,  or  Conveyed,  488. 

13.  Foreign  Attachments  and  Seizures,  489. 

B.  Persons  Liable  for  Wrongful  Attachments,  489. 

1.  Generally,  489. 

2.  The   Attaching    Creditor   and    the    Sureties   upon    the  Attachment 

Bond,  489. 

a.  Generally,  489. 

b.  How  Far  Protected  by  Advice  of  Counsel,  490. 

c.  Measure   of   Sureties'   Liability,  490. 

d.  Liability  of  Attaching  Creditor  for  Acts  of  Agent  or  Attorney, 

490. 

(1)  Generally,  490. 

(2)  Where  Attachment  Quashed  because  Agent  Had  No  Au- 

thority to  Sign  Bond,  491. 

(3)  Where  Writ  Was  Unsigned  or  Otherwise  Defective,  491. 

(4)  Liability  for  Exemplary  Damages,  491. 

3.  Liability  of  Plaintiff's  Attorney,  493. 

4.  Liability  of  PlaintifPs  Agent,  493. 

5.  Liability  of  the  Officer  and  Sureties  on  His  Bond,  493. 

a.  How  Far  Protected  by  the  Writ,  493. 

(1)  As  to  Levy  upon  Defendant's  Property,  493. 

(2)  Seizure  of   Property  of  Third  Persons,  Property  Mort- 

gaged  or    Otherwise    Encumbered,    493. 

(3)  Levy  after   Return   Day,  493. 

b.  How  Far  Protected  by  Indemnity  Bond  or  Command  of  Plain- 

tiff, 493. 

6.  When   Plaintiff  and   Officer  Both  Liable,  495. 

7.  Liability  of  Sureties  upon  Indemnity  Bond,  495. 
C.  Damages  Recoverable,  495. 

1.  No  Recovery  without  Some  Damage,  495. 

2.  Nominal  Damages,  497. 

3.  When  Actual,  When   Exemplary  Damages  Recoverable,  497. 

a.  Generally,  497. 

b.  Special  Rules  as  to  Recovery  of  Exemplary  Damages,  499. 

(1)  The  Principles  of  Malicious  Prosecution,  499. 

(2)  Malice  and  Want  of  Probable  Cause  Must  Concur,  499. 

(3)  Malice,   499. 

(a)  Definition;   Acts   Constituting   Malice,  499. 

(b)  Proof  of  Malice;  Questions  of  Law  and  Fact,  499. 

(4)  Probable  Cause,  501. 

(a)  What  Constitutes,  501. 

(b)  Proof    of   Probable    Cause;    Questions   of   Law   and 

Fact,  502. 

(5)  Exemplary    Damages     Not     Recoverable    unless    Actual 

Damage  Shown,  502. 
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4.  Measure  and  Elements  of  Damages,  502. 

a.  Of  Actual  or  Compensatory  Damages,  502. 

(1)  Generally;  Proximate  and  Remote  Damages,  502. 

(2)  Value  of  Property  and   Interest,  503. 

(3)  In  Case  of  Loss  or  Destruction  of  Property,  505. 

(4)  Where  Goods  Have  Been  Sold;  Application  of  Proceeds. 

505. 

(5)  Where  Plaintiff  Merely  Had  Possession  or  Other  Special 

Interest,   506. 

(6)  Depreciation  in  Value,  507. 

(7)  Loss  or  Depreciation  of  Property  Not  Taken,  507. 

(8)  Loss  of  Use  of  Property;  Rental  Value,  507.     , 

(9)  Injury  to  Credit;  Loss  of  Business,  Profits,  etc.,  507. 
(10}  Injury  to  Character  or  Reputation;  Mental  Suffering,  etc., 

510. 

(11)  Damage  for  Breach  of  Contract,  510. 

(12)  Damage  from  Other  Attachments  Induced  by  Action  of 

Plaintiff  in  the  First  Attachment,  510. 

(13)  Costs  and  Expenses;  Loss  of  Time,  510. 

(14)  Attorney's   Fees,  511. 

(15)  yalue  of  Liquor  License,  511. 

(16)  Clerk's  Hire,  512. 

(17)  In  Case  of  Levy  upon  Real  Estate,  512. 

(18)  Attachment  and  Sale  of  Leasehold   Interest,  513. 

(19)  Measure  of  Damages  against  Particular  Persons,  513. 

(20)  Measure  of  Damages  in  Favor  of  Trustee,  Mortgagee  or 

Assignee,  513. 

b.  Measure  and  Elements  of  Exemplary  Damages,  514. 

(1)  Generally,  514. 

(2)  May  Include  Damages  Which  Would  Otherwise  Be  Too 

Remote,  514. 

(3)  Injury  to  Credit  or  Business,  515. 

(4)  Depreciation  in  Value,  515. 

(5)  Injury  to  Character  or  Reputation;  Mental  Suffering,  515. 

(6)  Where  Attachment  Levied  upon  Real  Estate,  515. 

(7)  Attorney's  Fees,  Costs  and  Expenses,  515. 
Procedure  in  Cases  of  Wrongful  Attachment,  515. 

1.  Form  of  Action  or  Remedy,  515. 

a.  Generally,  515. 

*b.  As     Determining     the     Measure     of     Damages     Recoverable, 
Whether  Actual  or  Exemplary,  516. 

c.  As  to  the  Sureties  on  the  Attachment  Bond,  516. 

d.  As  to  Sureties  upon  Indemnity  Bond,  516. 

e.  Effect  of  Replevy  upon  Right  to  Reconvene,  517. 

2.  Prerequisites  to  Right  to  Sue  or  Reconvene,  517. 

a.  Termination  of  Attachment  Suit,  517. 

b.  Presentation  of  Demand  before  Suit,  517. 

3.  Jurisdiction,  517. 

4.  Removal  of  Cause,  518. 

5.  Venue,  518. 

6.  Joinder  of  Actions  Where  More  than  One  Attachment,  520. 

7.  Parties  Plaintiff  in  Petition  or  Reconvention,  520. 
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a.  The  Defendant  in  the  Attachment,  520. 

b.  Third  Persons  Claiming  Property  Attached,  520. 
c  Right  of  Mortgagor  or  Assignor  to  Sue,  520. 

d.  Other  Attaching  Creditors,   Mortgagees,   Assignees,  Trustees, 

etc.,  521. 

e,  Joinder  of  Parties  Plaintiff  in  Petition  or  Reconvention,  523. 

8.  Parties  Defendant,  523. 

a.  Generally,  523. 

b.  Joinder  of  Parties  Defendant,  523. 

c.  Bringing  in   Persons   Ultimately  Liable,  524. 

9.  Intervention,  524. 

a.  Persons  Intervening  as  Plaintiffs,  524. 

b.  Persons   Intervening  as  Defendants,   524. 

10.  The  Petition  or  Plea  in  Reconvention,  524. 

a.  Matters  to   Be  Specially  Alleged,  524. 

(1)  Acceptance  of  Trust  Deed  or  Assignment,  524. 

(2)  Right  to  Recover  Interest,  525. 

(3)  Depreciation  in  Value,  525. 

(4)  Actual     and     Exemplary     Damages    to    Be     Separately 

Pleaded,  525. 

b.  Form  and  Sufficiency  of  Averments,  525. 

(1)  Generally,  525. 

(2)  Negativing  Alleged   Grounds   of   Attachment,   525. 

(3)  Sufficiency  to  Charge  All  the  Defendants,  525. 

(4)  Inconsistent  Allegations,  525. 

(5)  Plea   Setting   Up  Damages   Sustained  Through   Levy  in 

Former  Suit,  526. 

(6)  Describing  the  Property,  526. 

(7)  Alleging  Title  and  Ownership,  527. 

(8)  Acceptance  of  Trust  Deed  or  Assignment,  527. 

(9)  Pleading  Excessive  Levy,  527. 

(10)  Pleading  Exemplary  Damages,  527. 

(a)  Generally,  527. 

(b)  Fraud,    Malice;    Circumstances   of    Oppression,   Vio- 

lence, Conspiracy,  etc.,  527. 

(c)  Depreciation  in  Value,  528. 

(11)  Sufficiency  as  an  Action  for  Slander,  528. 

c.  Amendment  of  Petition  or  Plea  in  Reconvention,  528. 

11.  The  Defendant's  Plea  or  Answer,  529. 

a.  Matters  to  Be  Specially  Pleaded,  529. 

b.  Matters  Pleadable  in  Bar  or  in  Mitigation  of  Damages;  Form 

and  Sufficiency,  529. 

(1)  Estoppel,   529. 

(2)  Counterclaim  or  Set-Off,  530. 

(3)  Statute  of  Limitations,  531. 

(4)  Irregularities  in  the  Attachment  Suit,  531. 

(5)  Insolvency,  531. 

(6)  Where  Attachment  Was  Levied  upon  Assigned  Property, 

531. 

(a)  Generally,  531. 

(b)  That  the   Assignment  Was  Void  and  Conveyed  No 

Title,  531. 
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(c)  That  Other  Creditors  Were  Not  Injured,  532. 

(d)  That  Defendant  in  Damage  Suit  Has  Acquired  Title 

to  Goods  and  All  Outstanding  Claims,  532. 

(7)  That  Person  Suing  for  Damages  Had  No  Title  to  the 

Property,  532. 

(8)  That   Goods   Had   Been   Previously  Seized  under   Other 

Writs,  532. 

(9)  Existence  of  Other  Grounds  upon  Which  Goods  Might 

Have  Been  Seized,  533. 

(10)  Existence  of  Probable  Cause,  533. 

(11)  That  Seizure  Was  under  Authority  of  Two  Writs,  One  of 

Which  Was  Valid,  533. 

(12)  Matters  Occurring  Subsequent  to  the  Seizure,  534. 

(a)  Generally,  534. 

(b)  That  the  Owner  Has  Recovered  the  Goods  by  Pur- 

chase, Replevy  or  Return,  or  That  Proceeds  Have 
Been  Applied  to  His  Use  and  Benefit,  534. 

(c)  Subsequent  Levies  upon  the  Same  Goods,  536. 
aa.  By  Other  Creditors,  536. 

bb.  By  the   Same   Creditor,  537. 

(d)  That  Owner  Has  Recovered  against  Third  Persons 

for  Subsequent  Seizure  of  the  Same  Goods,  538. 

(e)  That  the  Owner  Has  Since  Sold  His  Interest  in  the 

Goods,  538. 

(f)  That  Defendant  in  the  Damage  Suit  Has  Since  Pur- 

chased the  Goods  or  Bought  in  Liens  Superior  to 
Owner's  Title,   538. 

(g)  That  Attachment  Has  Been  Quashed,  539. 
c.  Amendment  of  Answer  or  Plea,  539. 

12.  Abatement  of  Action,  539. 

13.  Continuances,  540. 

14.  Right  to  Open  and  Close,  540. 

15.  Questions  of  Law  and  Fact,  540. 

16.  Evidence,  540. 

a.  Presumptions;   Burden  of  Proof,  540. 

(1)  To  Prove  Attachment  Wrongful,  540. 

(a)  Generally,  540. 

(b)  Where  Attachment  Abandoned  or  Quashed,  540. 

(c)  Where  Defendant  in  Attachment  Guilty  of  Fraud  or 

Wrong,  540. 

(d)  Where   Defendant  in  Attachment  Admits   Plaintiflfs 

Cause  of  Action,  541. 

(e)  As  to  Truth  or  Falsity  of  Affidavit,  541. 

(2)  To  Prove  Transfer  Fraudulent  Where  Goods  Seized   in 

Hands  of  Third  Person,  541. 

(3)  To  Prove  Actual  Damages,  541. 

(4)  To  Prove  Exemplary  Damages,  541. 

(5)  Upon  Attachment  of  Assigned  Property;  to  Show  That 

Other  Creditors  Were  Not  Injured,  541. 

b.  Admissibility  of  Evidence,  542. 

(1)  Record  and  Papers  in  Attachment  Suit,  542. 

(2)  To  Prove  Estoppel,  Consent,  etc.,  542. 
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(3)  To  Prove  the  Seizure  and  Disposition  of  the  Goods,  542. 

(4)  Upon  the  Issue  of  Wrongful  Attachment,  542. 

(a)  Circumstances   Connected  with  Former  Attachment, 

542. 

(b)  That  Debt  Was  Paid  or  Fully  Secured,  542. 

(c)  Existence  of  Other  Grounds  of  Attachment,  543. 

(d)  Upon  the  Issue  of  Fraudulent  Disposition  or  Trans- 

fer, 543. 
aa.  Facts  Tending  to  Disprove  Intention  to  Defraud, 
543. 
aaa.  Generally,  543. 
bbb.  That    Receipts    of    Business    Were     Being 

Used  to  Pay  Debts,  543. 
ccc.  That    Intention   to    Convey   Was    Generally 

Known,    543. 
ddd.  That    Plaintiffs    in    Attachment    Had    Been 

Consulted   Regarding   Transfer,   543. 
eee.  That   Defendant's    Reputation   for    Solvency 
and  Payment  of  Debts  Was  Good,  543. 
fff.  Declarations  of  Intention  to  Pay,  544. 
ggg.  That  Debtor  Has  Since  Paid  His  Debts,  544. 
hhh.  Questions   Calling   for   Conclusion   of  Wit- 
ness upon  Fraudulent  Character  of  Acts, 
544. 
bb.  Facts  Tending  to  Prove  Fraud  or  Fraudulent  In- 
tent, 544. 
aaa.  Withholding    Mortgages    and    Trust    Deeds 

from  Record,  544. 
bbb.  Disposition  of  Property  by  Corporation  at 

Retail  in  Violation  of  Charter,  544. 
ccc.  To    Prove    Combination   or    Conspiracy   be- 
tween Defendant  and  His  Vendee,  544. 
ddd.  Admissions  of  Defendant;  Judgment  of  Nil 
Dicit,  545. 
cc.  Leading  Questions,  545. 

(e)  Upon  Issue  That  Debtor  Was  About  to  Convert  His 

Money  into  Property,  etc.,  545. 
(f)  Upon  the  Issue  of  Removing  Property  from  County, 
etc.,  546. 
(5)  Upon  Issue  of  Malice  and  Probable  Cause,  546. 

(a)  Evidence  Tending  to  Disprove  Malice  and  Want  of 
Probable   Cause,  546. 
aa.  Generally,  546. 
bb.  Testimony  of  Attaching  Creditor  That  He  Was 

Not  Actuated  by  Malice,  546. 
cc.  Advice  of  Counsel,  546. 

dd.  Declarations  of  Third  Persons  Made  to  the  At- 
taching Creditor,  546. 
ee.  That  Other  Creditors  Had  Tried  without  Success 
to  Collect  Debts,  547. 
ff.  Explanation  of  Letter  Introduced  to  Show  Con- 
spiracy, 547. 
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(b)  Evidence    Tending   to    Prove    Malice   anjd    Want  of 
Probable  Cause,  548. 
aa.  That  Creditor  Had  Refused  to  Allow  Offset;  0:- 

fer  to  Arbitrate  or  Compromise,  548. 
bb.  Removal  of  Cause  Pursuant  to  Conspiracy  among 

Attaching  Creditors,  548. 
cc.  Reputation  for  Solvency  and  Payment  of  Debts, 
548. 

(6)  To  Prove  or  Disprove  Title  or  Possession,  548. 

(7)  To  Prove  or  Disprove  Damages;  Elements  and  Measure 

of  Damages,  549. 

(a)  Declarations    and   Admissions   against    Interest,   549. 

(b)  That  Other  Attachments  Were  Induced  by  Creditors 

Action,  549. 

(c)  Occupation  of  Debtor  Since  Attachment,  549. 

(d)  Damage  by  Reason  of  Levy  upon  Real  Estate,  549. 

(e)  Damage    Caused   by    Neglect   of    Cattle  after  Range 

Levy,  550. 

(f)  Injury  to  Credit  or  Business,  Loss  of  Profits,  etc.,  550. 
aa.  Not  Admissible  upon  Issue  of  Actual  Damages, 

550. 
bb.  Injury  to  Credit  in  Distant  Markets,  550. 
cc.  That  Mercantile  Houses  Refused  Credit,  Retook 
Goods,  Stopped  or  Delayed  Shipments,  etc.,  550. 
dd.  Loss  of  Other  Sales  upon  Day  of  Levy,  551. 
ee.  Harmless  Error  in  Excluding   Evidence  of    Los> 

of  Profits,  551. 
ff.  Evidence  to  Show  Value  of  Credit,  551. 

aaa.  Testimony  of  Defendant  in  Attachment,  551. 
bbb.  Reputed  Insolvency  of  Debtor,  551. 
(g)  Attorneys  Fees,  551. 

(h)  Evidence  to  Prove  Value  of  Property,  551. 
aa.  Opinion  of  Witness,  551. 
bb.  Testimony  of  Sheriff,  552. 

cc.  Declarations  of  Creditor's  Agent  at  Time  of  Ap- 
praisal, 552. 
dd.  Purchase  Price  of  Property,  552. 
ee.  Invoice,  552. 
ff.  Inventory,  552. 

gg.  Amount  of  Insurance  on  Goods,  552. 
hh.  Price  at  Which  Owner  Was  Subsequently  Willing 
to  Sell,  or  Which  Could  Have  Been  Obtained,  553. 

(8)  Evidence  to  Prove  Debtor's  State  of  Mind  Toward  Cred- 

itor, 553. 

(9)  Variance  as  Ground  for  Exclusion,  553. 
(10)  Depositions,  553. 

(a)  Admissibility  of  Cross  Interrogatories  to  Show  Man- 

ner of  Taking  Depositions,  553. 

(b)  Repetition  of  Question  Repeatedly  Answered  in  Neg- 

ative, 553. 
Degree  of  Proof;  Sufficiency  of  Evidence,  554. 
(1)  Generally,  554. 
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(2)  Sufficiency  to  Justify  Submission  of  Issue  of  Wrongful 

Attachment  to  Jury,  554. 

(3)  Sufficiency  to  Justify  Submission  of  Issue  of  Participa- 

tion by  Indemnitors  to  Jury,  554. 

(4)  Sufficiency  to  Prove  Title  or  Possession,  554. 

(5)  Same;  Right  and  Title  of  Trustee  or  Assignee,  555. 

(6)  To  Prove  Malice  and  Want  of  Probable  Cause,  555. 

(7)  To  Prove  Value  of  Property,  556. 

(8)  To  Sustain  Verdict  for  Damages,  556. 
d.  Demurrer  to  Evidence,  557. 

17.  Instructions,  557. 

a.  As  to  the  Issues  Involved,  557.  # 

b.  Submitting  or  Refusing  to  Submit  Special  Issues,  557. 

c.  As  to  Burden  of  Proof,  558. 

d.  As  to  Wrongful  Attachments,  558. 

(1)  Defining  and  Explaining  Grounds  of  Attachment,  558. 

(a)  Converting  Property  into  Money,  etc.,  558. 

(b)  Fraudulent  Disposition  or  Conveyance,  558. 

(2)  Excessive  Levies,  559. 

e.  Upon  Issue  of  Estoppel,  559. 

f.  Settlement,  Compromise,  or  Release,  560. 

g.  Offset  and  Reconvention,  560. 

h.  As  to  Existence  of  Partnership  between  Debtors,  560. 

i.  Same;  Misleading  Reference  to.  "Goods  in  Controversy/'  561. 

j.  As  to  Existence  of  Conspiracy,  561. 
k.  Instructions  as  to  Damages,  561. 

(1)  Right  to  Recover  Actual  Damages,  561. 

(2)  Right  to  Recover  Exemplary  Damage,  561. 

(a)  Generally,  561. 

(b)  Proof  of  Malice,  562. 

(c)  Probable  Cause,  562. 

(3)  As  to  Value  of  Property,  563. 

(4)  As  to  Amount  of  Verdict,  563. 

1.  As  to  Form  of  Verdict;  Finding  Actual  and  Exemplary  Dam- 
ages Separately,  564. 

m.  Instruction  Erroneous  as  to  One  Defendant  but  Correct  as  to 
the  Other,  564. 

18.  Verdict  and  Judgment;  564. 

a.  Province  of  Court  and  Jury,  564. 

b.  Form;  Separating  Damages,  564. 

c.  Certainty  and  Definiteness,  564. 

d.  Should  Find  All  Issues,  564. 

e.  Verdict  and  Judgment  against  Less  than  All,  565. 

f.  Where  Property  Has  Been  Replevied,  565. 

g.  Where  Property  Sold;  Application  of  Proceeds,  566. 
h.  Setting  Aside  Verdict,  566. 

i.  Conclusiveness  of  Judgment,  566. 

19.  Costs,  566. 

E.  Contribution  among  Tort  Feasors,  566. 

CROSS  REFERENCES. 

See    the    titles   APPEAL    AND    ERROR,    vol.    1,  p.  313;  EXECUTIONS; 
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GARNISHMENT;  RIGHT  OF    PROPERTY,   TRIAL    OF;    SEQUESTRA- 
TION; TRESPASS;  TROVER  AND  CONVERSION. 

As  to  attachment  for  contempt,  see  the  title  CONTEMPT.  As  to  property 
exempt  from  attachment,  see,  generally,  the  titles  EXEMPTIONS  FROM 
EXECUTION  AND  ATTACHMENT;  HOMESTEAD  EXEMPTIONS; 
HUSBAND  AND  WIFE.  As  to  attachment  of  witnesses,  see  the  title  WIT- 
NESSES. 


I.   Nature  and  Purpose  of  an  At- 
tachment. 

A.   GENERALLY. 

The  object  of  the  levy*  of  a  writ  of 
attachment  is  to  create  a  lien  in  con- 
templation of  having  the  same  fore- 
closed and  the  property  sold  as  under 
execution.  Boone  v.  First  Nat  Bank, 
17  Tex.  Civ.  App.  365,  370,  43  S.  W.  594; 
Harrison  z>.  Harwood,  31  Tex.  650,  651, 
652;  Willis  &  Bro.  v.  Matthews,  46  Tex. 
478,  479. 

The  property  so  impounded  is  to  be 
subjected  to  execution  only  in  so  far  as 
it  is  legally  liable  thereto,  and  no 
further.  Willis  &  Bro.  v.  Matthews,  46 
Tex.  478,  479. 

Presumption  as  to  Satisfaction;  At- 
tachment Distinguished  from  Execution. 
— "In  the  case  of  Garner  v.  Cutler,  28 
Tex.  175,  176,  it  is  decid  d^by  this  court, 
that  a  levy  of  an  execution  on  personal 
property  is,  as  a  general  rule,  prima 
facie  evidence  of  satisfaction  of  the  ex- 
ecution, but  that  this  presumption  does 
not  arise  when  possession  of  the  prop- 
erty remains  with  the  defendant  in 
execution.  (See,  also,  Cornelius  v.  Bur- 
ford,  28  Tex.  202,  in  which  the  same 
principle  is  asserted.)  But  this  princi- 
ple does  not  apply  to  the  levy  of  an 
attachment  on  personal  property.  The 
writ  of  attachment  merely  creates  a  lien 
on  the  property  attached,  that  may  be 
lost  by  a  dissolution  of  the  attachment. 
(Drake  on  Attachments,  §  224.)  So  if 
the  attachment  is  not  foreclosed  by  the 
judgment  in  the  case,  the  lien  created  by 
it  is  lost.  (Id.,  §  228.)  Again,  the 
author  lays  down  the  law  in  regard  to 
levies  on  personal  property  by  writs  of 
attachment  in  express  terms  to  be  dif- 
ferent from  that  which  applies  to  levies 


of  executions  on  the  same  species  of 
property.  He  says  the  levy  of  an  at- 
tachment is  no  satisfaction  of  the  plain- 
tiff's demand,  as  that  of  an  execution 
is  under  same  circumstances.  (Id.,  § 
222.)"  Cravens  v.  Wilson,  48  Tex.  334, 
339. 

B.  A  SUMMARY  PROCEEDING; 
STATUTES  STRICTLY  CON- 
STRUED. 

The  remedy  by  attachment,  while 
necessary  to  secure  the  rights  of  the 
creditor,  is  oppressive  on  the  debtor; 
and  as  against  the  plaintiff  has  in- 
variably in  this  country  been  subjected 
to  rigid  rules  of  construction.  It  is 
summary  in  its  action,  and  the  plain- 
tiff, on  whom  it  confers  advantages  so 
signal,  must  comply  with  all  the  inci- 
dents pertaining  to  this  stringent  mode 
of  redress.  Wooster  v.  McGee,  1 
Tex.  17. 

Laws  so  open  to  abuse  present  no 
claim  to  the  liberal  construction  of  a 
court  governed  by  sound  principles  in 
deciding  on  the  rights  of  the  citizen,  and 
a  strict  observance  of  all  the  require- 
ments of  the  law  is  required  of  those 
who  are  seeking  to  enforce  their  de- 
mands by  the  aid  of  this  stringent  and 
harsh  writ.  Cox  v.  Reinhardt,  41  Tex. 
591,  594;  Wooster.  v.  McGee,  1  Tex.  17; 
Chevallier  v.  Williams  &  Co.,  2  Tex. 
239,  243;  Caldwell  v.  Haley,  3  Tex.  317, 
321;  Givens  v.  Taylor,  etc.,  Co.,  6  Tex. 
315;  Culbertson  v.  Cabeen,  29  Tex,  247, 
248;  Sheffield  v.  Gay,  32  Tex.  225,  226; 
Burch  v.  Watts,  37  Tex.  135;  Moody  v. 
Levy  &  Co.,  58  Tex.  532,  533;  Espey  v. 
Heidenheimer  Bros.,  58  Tex.  662; 
Evans  v.  Tucker,  59  Tex.  249;  Dunnen- 
baum  v.  Schram  &  Co.,  59  Tex.  281; 
Focke  v.  Hardeman,  67  Tex.   173,  2  S. 
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W.  363;  Moore  &  Co.  v.  First  Nat.  Bank, 
82  Tex.  537,  18  S.  W.  657;  Raquet  v. 
Nixon,  Dallam  386;  Sheffield  v.  Gay,  32 
Tex.  225;  Sloo  v.  Powell,  Dallam  467; 
Gregg  v.  York,  Dallam  528;  Dreiss  v. 
Faust,  1  App.  Civ.  Cases,  §  33;  Whitley 
v.  Jackson,  1  App.  Civ.  Cases,  §§  574, 
575;  Viviola  v.  Kuezek,  1  App.  Civ. 
Cases,  §§  634,  635;  Schwartz  v.  Burton, 
1  App.  Civ.  Cases,  §  1216;  Scram  v.  Dug- 
gan,  1  App.  Civ.  Cases,  §  1269;  Corrigan 
v.  Nichols,  6  Tex.  Civ.  App.  26,  24  S.  W. 
952;  First  Nat.  Bank  v.  Wallace  (Civ. 
App.),  65  S.  W.  392,  394,  affirmed  in  95 
Tex.  103;  Drake,  Attach.  106. 

Effect  of  Act  Requiring  Liberal  Con- 
struction of  Civil  Laws. — The  statute  (§ 
3,  p.  718,  Rev.  Stat,  which  provides  that 
all  civil  laws  shall  be  liberally  construed, 
does  not  obviate  the  necessity  of  com- 
plying with  material  requirements  of 
law,  in  substance,  in  making  oath  for  the 
summary  process  of  attachment.  Dun- 
nenbaum  v.  Schram  &  Co.,  59  Tex.  281. 

No  presumption  will  be  indulged  to 
support  an  attachment;  every  uncer- 
tainty therein  must  be  explained,  if  at 
all,  by  the  proceedings  themselves;  that 
is,  by  the  record.  Focke  v.  Hardeman, 
67  Tex.  173,  2  S.  W.  363;  Evans  v. 
Tucker,  59  Tex.  249;  City  Nat.  Bank  v. 
Flippen,  66  Tex.  610,  1  S.  W.  897;  Per- 
rill  v.  Kaufman,  72  Tex.  214,  12  S.  W. 
125;  Moore  &  Co.  v.  First  Nat.  Bank,  82 
Tex.  537,  18  S.  W.  657. 

It  has  been  held,  however,  that  since 
the  jurisdiction  over  attachment  pro- 
ceedings is  part  of  the  general  jurisdic- 
tion conferred  on  the  courts  in  which 
they  are  cognizable,  the  same  presump- 
tion will  lie  in  favor  of  that  jurisdiction 
as  in  other  cases,  -and  the  same  intend- 
ments in  favor  of  the  officer  executing 
the  writ  of  attachment.  Willis  &  Bro. 
v.  Mooring,  63  Tex.  340. 

Thus  if  the  officer  has  been  directed 
to  seize  property  of  the  defendant,  and 
he  returns  that  he  has  seized  certain 
property,  it  must  be  intended  that  it 
was  the  property  of  the  defendant,  and 
it  is  no  ground  for  quashing  the  attach- 


ment that  the  return  does  not  expressly 
state  that  the  property  seized  was  the 
property  of  the  defendant.  Willis  & 
Bro.  v.  Mooring,  63  Tex.  340,  342,  343. 

Statutes  Not  to  Be  Extended  to  Cases 
Not  within  Their  Plain  and  Obvious 
Meaning. — Attachment  laws  should  not 
be  applied  to  cases  not  within  their 
plain  and  obvious  meaning.  Sloo  v, 
Powell,  Dallam  46<7. 

It  has  been  the  uniform  rule  of  de- 
cision, in  cases  of  attachment  especially, 
never  to  extend  the  provisions  of  the 
statute  by  a  liberal  intendment  of  what 
might  have  been  the  meaning  of  the 
legislature.  Givens  v.  Taylor,  etc.,  Co., 
6  Tex.  315. 

Many  of  the  general  enactments  of 
congress  might  apply  to  ordinary  civil 
suits  and  also  to  attachment  proceed- 
ings; but  when  the  rule  of  construction 
which  forms  the  most  prominent  dis- 
tinction between  the  two  is  to  be 
touched,  then  the  words  must  be  dis- 
tinct or  the  implication  indubitable. 
Sydnor  v.  Chambers,  Dallam  601. 

Qualifications  and  Limitations  of  the 
Rule  of  Strict  Construction. — While 
proceedings  in  attachment  will  be 
strictly  construed,  the  courts  will  not 
sacrifice  real  and  valuable  rights  of  ei- 
ther party  to  mere  form  and  strict 
literalism.  Corrigan  v.  Nichols,  6  Tex. 
Civ.  App.  26,  24  S.  W.  952;  First  Nat. 
Bank  v.  Wallace  (Civ.  App.),  65  S.  W. 
392,  394,  affirmed  in  95  Tex.  103. 

Rule  of  Strict  Construction  Applies 
Only  to  the  Plaintiff. — So  far  as  relates 
to  the  defendant  in  an  attachment  suit, 
the  rigorous  rules  of  construction  which 
govern  that  proceeding  do  not  apply. 
Such  rules  are  applicable  alone  to  the 
plaintiff,  who  seeks  to  take  advantage  of 
the  remedy.  Sydnor  v.  Chambers, 
Dallam  601;  Wooster  v.  McGee,  1  Tex. 
17;  Gimbel  &  Son  v.  Gomprecht  &  Co., 
89  Tex.  497,  500,  35  S.  W.  470;  Whitley 
v.  Jackson,  1  App.  Civ.  Cases,  §§  574, 
575. 

Court  Can  Not  Prescribe  Additional 
Requirements. — When  the  right  to   the 
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writ  is  granted  by  the  statute  upon  a 
compliance  with  its  terms,  the  court  has 
no  right  to  prescribe  additional  require- 
ments to  be  complied  with  in  order  that 
a  party  may  avail  himself  of  this  pro- 
cess. Gimbel  &  Son  v.  Gomprecht  & 
Co.,  89  Tex.  497,  500,  35  S.  W.  470. 

As  to  the  Use  of  the  Singular  and 
Plural  Number.— Article  3268  of  the  Re- 
vised Statutes,  providing  that  in  the  con- 
struction of  all  civil  statutes  "the 
singular  and  plural  number  shall  each 
include  the  other  unless  otherwise  ex- 
pressed," applies  to  the  construction  of 
the  attachment  law.  Doty  v.  Moore, 
102  Tex.  48,  112  S.  W.  1038;  Lewis  v. 
Stewart,  62  Tex.  352. 

C.  A  STATUTORY  PROCEEDING. 

See  Sheffield  v.  Gay,  32  Tex.  225,  226. 

D.  IN  PERSONAM  OR  IN  REM. 

Where  there  is  no  citation  to  the  de- 
fendant, but  suit  on  the  attachment 
only,  the  proceeding  is  in  rem,  but  if 
the  defendant  come  in  and  take  issue 
on  the  petition,  or  does  any  act  amount- 
ing to  an  appearance  in  the  action,  the 
proceeding  then  becomes  in  personam. 
Green  v.  Hill,  4  Tex.  465;  Cloud  v. 
Smith,  1  Tex.  611,  612. 

Where  the  attachment  is  not  a  ju- 
dicial attachment,  and  the  citation  is 
regularly  served,  so  as  to  entitle  the 
.plaintiff  to  a  personal  judgment,  the  at- 
tachment is  ancillary  and  is  intended  to 
seize  property  and  retain  a  lien  upon  it, 
so  as  to  subject  it  to  any  personal  judg- 
ment that  may  be  rendered  in  the  cause. 
In  such  case  the  proceeding  is  in  per- 
sonam and  the  judgment  rendered  is  a 
personal  judgment.  Wallace  &  Co.  v. 
Bogel  &  Bro.,  66  Tex.  572,  573,  2  S. 
W.  96. 

When  an  attachment  is  resorted  to 
simply  as  process  to  bring  the  party  be- 
fore the  court,  it  is  not  strictly  a  pro- 
ceeding in  rem.  In  a  suit  of  this 
description,  pursuing  a  double  remedy, 
the  attachment  is  used  only  as  auxil- 
iary to  the   ordinary  process.     Cheval- 


lier  v.  Williams  &  Co.,  2  Tex.  239,  243. 
See,  also,  Cloud  v.  Smith,  1  Tex.  611. 

Effect  of  Replevy,  etc, — If  property 
be  seized  under  an  original  attachment 
and  remain  in  the  hands  of  the  sheriff 
or  other  officer  without  being  replevied, 
the  proceeding  is  one  in  rem;  whilst  it 
remains  in  this  condition  it  is  potentially 
in  court,  and  the  court,  when  judgment 
is  rendered,  may  order  it  to  be  sold. 
Cloud  v.  Smith,  1  Tex.  611,  612. 

But  when  the  property  in  such  case 
has  been  replevied,  or  when  the  plain- 
tiff has  proceeded  by  double  process, 
the  one  against  the  person  of  the  de- 
fendant praying  that  he  be  cited  to  an- 
swer, and  the  other  against  his  property 
by  attachm  nt,  the  proceeding  can  not 
in  either  case  be  regarded  as  in  rem. 
The  judgment  must  be  in  personam  and 
not  against  the  specific  property  at- 
tached, and  the  execution  must  run 
against  the  goods  and  chattels  gen- 
erally of  the  defendant.  Cloud  v.  Smith, 
1  Tex.  611. 

When  the  defendant  replevies  the 
property  and  gives  bond;  the  property 
then  passes  from  the  possession  of  the 
sheriff  and  is  no  longer  actually  or 
potentially  in  possession.  The  remedy 
is  then  on  the  bond,  but  this  will  not  be 
a  proceeding  in  rem.  Cloud  v.  Smith, 
1  Tex.  611. 

If  it  had  not  been  replevied  the 
sheriff  would  subject  it  to  execution; 
but  if  it  had  been  replevied,  the  plain- 
tiff could  only  recur  to  the  replevy  bond 
in  the  event  of  a  default  of  property 
of  the  defendant  to  satisfy  the  execu- 
tion. Cloud  v.  Smith,  1  Tex.  611,  619. 
See,  also,  post,  "As  an  Appearance  in 
the  Cause,"  VI,  F,  5,  d,  (2). 

A  special  bail  bond  effects  an  appear- 
ance of  the  defendant,  and  from  the 
time  it  is  given  the  action  ceases  to  be 
a  proceeding  in  rem  and  proceeds  as 
in  ordinary  cases,  and  finally,  if  the 
plaintiff  recovers  judgment  it  is  to  be 
rendered  against  all  the  obligors  in  the 
bond.  Shirley  v.  Byrnes,  34  Tex.  625; 
Kennedy  v.  Morrison,  31  Tex.  207,  208, 
209. 
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E.   ANCILLARY  PROCESS,  WHEN. 

See  ante,  "In  Personam  or  in 
Rem,"  I,  D. 

n.    By  and  against  Whom  Pro- 
ceeding May  Be  Had. 

A.  PERSONS  ESTOPPED  TO  SUE 
IN  ATTACHMENT. 

Where  a  debtor  sells  his  property  to 
a  third  person  and  then  transfers  the 
purchase  money  notes  to  one  of  his 
creditors  in  payment  of  the  debt,  that 
creditor,  while  retaining  possession  of 
the  notes,  is  estopped  to  attach  the 
property  conveyed.  He  will  not  be  per- 
mitted to  reap  the  benefits  of  the  sale 
and  at  the  same  time  deny  its  validity. 
Nor  is  it  sufficient  to  overcome  the  ob- 
jection that  such  creditor  offers  to  can- 
cel the^  notes  in  the  event  he  is 
successful  in  having  the  sale  set  aside. 
Larkin  v.  Wilsford  (Civ.  App.),  29  S. 
W.  .548. 

B.  AS  BETWEEN  HUSBAND  AND 
WIFE. 

A  wife,  under  the  liberal  provisions  of 
the  constitution  and  laws  of  Texas  for 
the  protection  of  her  separate  property, 
may,  in  her  own  name,  maintain  a  suit 
by  attachment  levied  on  community 
property  belonging  to  herself  and  her 
husband,  to  secure  payment  of  a  debt 
which  is  her  separate  property  due  from 
the  husband.  To  secure  such  a  debt, 
she  is  entitled  to  all  remedial  process 
afforded  by  the  law  to  any  one.  While 
this  is  true,  such  a  claim,  sought  to  be 
enforced  by  attachment,  should  be 
closely  scrutinized,  to  guard  against 
fraud  and  collusion  between  husband 
and  wife  to  defeat  other  creditors. 
Ryan  v.  Ryan,  61  Tex.  473. 

C.  SHAREHOLDER  AGAINST  COR- 

PORATION. 

A  creditor  of  an  insolvent  corporation 
who  is  also  a  stockholder  may  obtain  a 
preference  by  an  attachment  levied 
while   it   is   a  going  concern.     Pioneer 


Sav.,  etc.,  Co.  v.  Peck,  20  Tex.  Civ.  App. 
Ill,  49  S.  W.  160,  affirmed  in  93  Tex.  717, 
no  op. 

D.   BY  AND   AGAINST   NONRESI- 
DENTS. 

One  nonresident  may,  by  attachment 
proceeding,  subject  the  property  of  an- 
other nonresident,  who  is  his  debtor,  to 
the  payment  of  his  debt,  in  any  court 
of  competent  jurisdiction  in  this  state. 
By  the  levy  of  its  writ  the  court  ac- 
quires jurisdiction  over  the  property, 
and  can  subject  it  to  the  payment  of 
such  debt  as  the  plaintiff  may  establish. 
Grizzard  v.  Brown,  2  Tex.  Civ.  App.  584, 
22  S.  W.  252;  Ward  v.  McKenzie,  33 
Tex.  297;  Wilson  v.  Zeigler,  44  Tex.  657; 
Stewart  v.  Anderson,  70  Tex.  588,  8  S. 
W.  295;  Schmidt  v.  Stern,  2  App.  Civ. 
Cases,  §§  91,  92;  Rowan  v.  Shapard,  etc., 
Co.,  2  App.  Civ.  Cases,  §§  295,  302; 
Strauss  v.  Hernsheim  &  Bros.,  3  App. 
Civ.  Cases,  §  408. 

This  right  of  nonresident  creditors  is 
not  based  on, the  principle  of  mere 
comity,  when  they  are  citizens  of  any  of 
the  states  of  the  Union,  but  is  secured 
to  them  by  that  clause  of  the  United 
States  constitution  which  provides  that 
"the  citizens  of  each  state  shall  be  en- 
titled to  all  the  privileges  and  immu- 
nities of  citizens  in  the  several  states." 
Ward  v.  McKenzie,  33  Tex.  297. 

In  Rowan  v.  Shapard,  etc.,  Co.,  2 
App.  Civ.  Cases,  §§  295,  302,  it  is  said 
that  attachment  is  the  proper  and  only 
remedy  by  which  to  bring  the  action  in 
rem  when  it  is  attempted  to  subject  the 
property  of  a  nonresident  in  the  courts 
of  this  state— citing,  Battle,  etc.,  Co.  v. 
Carter,  44  Tex.  485;  Wilson  v.  Zeigler, 
44  Tex.  657,  which  announced  a  different 
rule,  as  having  been  overruled.  But 
see  this  statement  criticised  in  Murphy 
v.  Wallace,  3  App.  Civ.  Cases,  §  430.   . 

m.   In  What  Causes  Attachment 

Will  Lie. 
A.  ACTIONS  EX  DELICTO. 
1.   General  Rule. 

It  seems  to  have  been  uniformly  held 
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that  in  the  absence  of  statutory  pro- 
visions allowing  an  attachment  to  issue 
on  actions  founded  on  tort,  it  will  not 
lie.  Hochstadler  Bros.  v.  Sam,  73  Tex. 
315,  11  S.  W.  408. 

There  being  no  provision  in  the  stat- 
ute for  issuing  attachments  upon  causes 
of  action  arising  out  of  torts,  that  writ 
can  not  issue  upon  such  claims,  but  only 
in  cases  where  the  amount  claimed  is  due 
upon  a  contract  express  or  implied.  El 
Paso  Nat.  Bank  v.  Fuchs,  89  Tex.  197, 
34  S.  W.  206,  reversing  34  S.  W.  203; 
Hochstadler  Bros.  v.  Sam,  73  Tex.  315, 
11  S.  W.  408;  Cabell  v.  Brown  Shoe  Co., 
81  Tex.  104,  108,  16  S.  W.  811;  Thomas  v. 
Ellison,  102  Tex.  354,  356,  116  S.  W. 
1141;  Hereford  Cattle  Co.  v.  Powell,  13 
Civ.  App.  496,  499,  36  S.  W.  1033,  af- 
firmed in  93  Tex.  731,  no  op. 

Illustrations. — Plaintiff  had  deposited 
Mexican  silver  with  the  defendant  bank, 
of  which  B.  was  president,  for  sale  upon 
rise  of  such  coin  to  65  cents  on  the 
dollar.  B.,  without  authority  of  the  di- 
rectors or  of  the  plaintiff,  transmitted 
the  money  to  a  branch  bank  of  Mexico, 
where  the  money  was  passed  to  the  gen- 
eral account  of  plaintiff.  Both  banks 
failed.  Held,  that  the  act  of  B.  was  a 
tort,  and  that  he  was  liable  for  damages 
therefor.  El  Paso  Nat.  Bank  v.  Fuchs, 
89  Tex.  197,  34  S.  W.  206,  reversing  34 
S.  W.  203,  and  reviewing  Hochstadler 
Bros.  v.  Sam,  73  Tex.  315,  11  S.  W.  408. 
Where  a  grantee  sues  his  vendor,  al- 
leging the  breach  of  a  warranty  against 
incumbrances  and  the  fraudulent  con- 
cealment of  said  incumbrances,  and 
prays  judgment  for  damages  for  breach 
of  the  warranty  and  for  the  fraud  and 
deceit  practiced  upon  him,  such  action 
is  for  a  tort,  and  not  for  a  debt  in  the 
sense  of  the  attachment  law,  and  con- 
stitutes, no  lawful  basis  for  the  writ. 
Thomas  v.  Ellison,  102  Tex.  354,  356, 
116  S.  W.  1141. 

An  action  ex  contractu  for  debt  upon 
the  warranty  will  not  lie  so  as  to  sup- 
port an  attachment  until  the  grantee  has 
paid  or  in  some  way  satisfied  the  debt 


which  constitutes  the  incumbrance.  It 
is  not  the  case  of  an  existing,  but  im- 
mature indebtedness,  but  one  in  which 
that  has  not  been  done  which  is  es- 
sential to  give  rise  to  an  indebtedness. 
Thomas  v.  Ellison,  102  Tex.  354,  356, 
116  S.  W.  1141. 

Nor  is  it  a  case  in  which  defective  al- 
legations of  an  indebtedness  may  be  so 
amended  as  to  sustain  the  attachment. 
Thomas  v.  Ellison,  102  Tex.  354,  357, 
116  S.  W.  1141. 

Where  plaintiffs  sued  the  United 
States  marshal  for  the  wrongful  levy 
and  seizure  of  their  goods,  and  the  mar- 
shal made  the  sureties  upon  an  indem- 
nity bond  parties  defendant  in  the  case, 
it  was  held  that  their  liability  to  the 
plaintiff  was  not  upon  the  bond,  but  as 
trespassers;  in  other  words,  it  was  an 
action  arising  ex  delicto,  and  no  writ  of 
attachment  could  issue  in  the  suit.  The 
liability  of  the  indemnitors  to  the  mar- 
shal was  upon  their  bond,  but  their 
liability  to  the  person  whose  property 
was  seized,  was  that  of  trespassers. 
Cabell  v.  Brown  Shoe  Co.,  81  Tex.  104, 
108,  16  S.  W.  811. 

2.    Waiver  of  Tort. 

This  rule  does  not  apply  where  there 
is  a  wrongful  conversion  of  property, 
where  its  value  can  be  fairly  approx- 
imated. Felker  v.  Douglass  (Civ.  App.), 
57  S.  W.  323,  324;  Hitson  v.  Hurt,  45 
Tex.  Civ.  App.  360,  101  S.  W.  292,  293, 
affirmed  in  102  Tex.  585,  no  op.,  citing 
Rev.  Stat.  1895,  art.  186,  clause  2,  art 
1194,  clause  3;  Felker  v.  Douglass  (Civ. 
App.),  57  S.  W.  323;  Gould  v.  Baker,  12 
Tex.  Civ.  App.  669,  35  S.  W.  708. 

Where  a  nonresident  is  guilty  of  the 
conversion  of  property  in  another  state, 
the  owner  of  the  property,  residing  in 
this  state,  may  waive  the  tort  and  sue 
upon  an  implied  promise  to  pay  arising 
from  the  conversion,  and  if  he  alleges 
the  specific  number  and  value  of  the 
converted  property  and  that  the  defend- 
ant is  a  nonresident,  he  is  authorized  un- 
der our  statutes  to  levy  an  attachment 
upon  the  defendant's   property  in  this 
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state.  Hitson  v.  Hurt,  45  Tex.  Civ. 
App.  360,  101  S.  W.  292,  293,  affirmed 
in  102  Tex.  585,  no  op.,  citing  Rev. 
Stat.  1895,  art.  186,  clause  2,  art  1194, 
clause  3;  Felker  v.  Douglass  (Civ. 
App.),  57  S.  W.  323;  Gould  v.  Baker,  12 
Tex.  Civ.  App.  669,  35  S.  W.  708. 

Illustrations. — Where  the  action  is 
upon  a  claim  for  money  obtained  upon 
a  written  obligation  by  false  pretenses, 
less  certain  credits,  it  is  for  a  liquidated 
demand.  Cohen  v.  Grimes,  18  Tex. 
Civ.  App.  327,  45  S.  W.  210,  affirmed  in 
93  Tex.  702,  no  op. 

Where  an  action  against  a  thief  to  re- 
cover judgment  for  stolen  money  is 
brought  as  for  money  had  and  received 
upon  an  implied  promise,  the  tort  is 
thereby  waived,  and  the  action  will  be 
regarded  as  one  ex  contractu,  in  which 
an  attachment  against  the  property  of 
the  defendant  will  lie.  Gould  v.  Baker, 
12  Tex.  Civ.  App.  669,  35  S.  W.  708. 

The  amount  in  suit  in  an  action  to  re- 
cover the  agreed  price  of  meat  sold  by 
plaintiff  to  defendant,  of  which  the  lat- 
ter fraudulently  obtains  possession, 
converting  it  to  his  own  use  before  pay- 
ing therefor,  is  not  so  uncertain  that  an 
attachment  will  not  lie,  where  the  tort 
is  waived  and  the  sale  treated  as  com- 
plete. Woldert  v.  Nedderhut  Packing 
Provision  Co.,  18  Tex.  Civ.  App.  602,  46 
S.  W.  378,  affirmed  in  93  Tex.  653, 
no  op. 

The  claim  of  plaintiff  in  this  case  was 
for  certain  cross  ties  wrongfully  taken, 
the  number  and  value  being  definitely 
stated  in  the  petition.  Under  such  cir- 
cumstances, there  is  an  implied  prom- 
ise to  pay  the  value  of  the  property 
when  taken,  and  the  demand  is  of  such 
certainty  as  to  form  a  basis  for  the  is- 
suance of  the  writ.  El  Paso  Nat.  Bank 
V.  Fuchs,  89  Tex.  197,  34  S.  W.  206,  207 
(reversing  34  S.  W.  203) ;  Stiff  v.  Fisher, 
2  Tex.  Civ.  App.  346,  21  S.  W.  291; 
Gould  v.  Baker,  12  Tex.  Civ.  App.  669, 
35  S.  W.  708.  As  the  appellee  sued  only 
for  the  value  of  the  property  taken, 
there  being  no  exemplary  damages 
2  Tex— 21 


claimed,  the  court  did  not  err  in  over- 
ruling the  motion  to  quash  the  writ  of 
attachment.  Felker  v.  Douglass  (Civ. 
App.),  57  S.  W.  323,  324. 

B.   ACTIONS  EX  CONTRACTU. 
1.   Generally. 

Under  the  statute,  an  attachment  may 
be  sued  out  only  upon  a  "debt"  or  "de- 
mand," and  the  plaintiff  is  required  to 
make  oath  that  the  defendant  is  justly 
indebted  to  him,  etc.  Even  in  this  class 
of  cases,  therefore,  the  writ  can  issue 
only  where  the  amount  due  may  be  as- 
certained with  certainty  under  the  con- 
tract or  the  rule  of  law  applicable 
thereto.  In  an  action  for  damages  for 
breach  of  contract,  the  writ  will  not  is- 
sue where  the  claim  is  unliquidated  and 
uncertain.  El  Paso  Nat.  Bank  v.  Fuchs, 
89  Tex.  197,  203,  34  S.  W.  206,  reversing 
34  S.  W.  203;  Hochstadler  Bros.  v.  Sam, 
73  Tex.  315,  11  S.  W.  408;  Fleming  v. 
Pringle,  21  Tex.  Civ.  App.  225,  51  S.  W. 
553,  affirmed  in  93  Tex.  639,  no  op.; 
Felker  v.  Douglass  (Civ.  App.),  57  S. 
W.  323,  324. 

Such  demand  should  be  sufficiently 
certain,  as  distinguished  from  unliqui- 
dated damages,  to  really  constitute  an 
indebtedness  which  may*  be  declared 
upon  with  reasonable  certainty;  dam- 
ages of  an  uncertain  character  such  as 
might  grow  out  of  a  tort,  would  be  ex- 
cluded. Hereford  Cattle  Co.  v.  Powell, 
13  Tex.  Civ.  App.  496,  499,  36  S.  W. 
1033,  affirmed  in  93  Tex.  731,  no  op. 

An  attachment  is  not  authorized 
where  unliquidated  damages  are  de- 
manded, and  the  contract  alleged  as  the 
cause  of  action  affords  no  rule  for  as- 
certaining the  damages,  and  the  amount 
is  not  and  can  not  with  propriety  be 
averred  in  the  affidavit,  and  when  the 
amount  must  be  altogether  uncertain 
until  the  jury  have  ascertained  it,  and 
for  which  operation  no  definite  rule  is 
presented  to  them.  Hochstadler  Bros. 
v.  Sam,  73  Tex.  315,  11  S.  W.  408. 

Illustrations. — The  difference  between 
the  contract  price  of  property  and  its 
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market  value  at  the  time  and  place  it 
should  have  been  delivered  constitutes, 
not  a  claim  for  unliquidated  damages, 
but  a  debt  such  as  will  support  an  at- 
tachment, since  the  demand  arises  out 
of  a  contract,  and  the  measure  of  dam- 
ages is  such  as  plaintiff  can  aver  by 
affidavit  to  be  due;  and  it  is  not  material 
whether  the  promise  to  pay  such  dam- 
ages be  express  or  implied.  Stiff  v. 
Fisher,  2  Tex.  Civ.  App.  346,  21  S.  W. 
291,  followed  in  Stiff  v.  Stevens  (Civ. 
App.),  21  S.  W.  295. 

A  debt  founded  on  a  breach  of  a  con- 
tract to  deliver  cattle  will  support  an 
attachment;  the  damages  being  actual 
and  capable  of  being  estimated  by  the 
usual  means  of  evidence,  do  not  rest  in 
the  discretion  of  the  jury.  McKay  v. 
Elder  (Civ.  App.),  92  S.  W.  268,  269. 

A  claim  for  the  price  of  goods  sold  at 
an  agreed  price,  with  a  credit  admitted, 
is  one  for  liquidated  damages,  which 
will  support  an  attachment.  Loeb  v. 
Crow,  15  Tex.  Civ.  App.  537,  40  S.  W. 
506,  affirmed  in  93  Tex.  645,  no  op. 

Plaintiff  sued  by  attachment  upon  a 
rent  contract  which  provided  that  a  part 
of  the  rent  ($800)  should  be  paid  in 
corporate  stock,  and  the  petition  alleged 
that  the  $800  so  to  be  paid  in  stock  was 
valued  by  the  parties  in  their  contract 
at  its  face  value.  Held,  that  the  claim 
for  that  part  of  the  rent  to  be  paid  in 
stock  was  a  liquidated  demand,  such 
as  would  support  an  attachment.  Here- 
ford Cattle  Co.  v.  Powell,  13  Tex.  Civ. 
App.  496,  36  S.  W.  1033,  affirmed  in  93 
Tex.  731,  no  op. 

A  contract  by  which  a  drummer  is 
employed  upon  a  stated  commission 
upon  his  sales,  he  to  bear  his  expenses, 
the  employment  being  for  a  stated  time, 
when  broken  does  not  contain  a  mode 
of  determining  the  damages  with  suf- 
ficient certainty  to  support  an  attach- 
ment. Hochstadler  Bros.  v.  Sam,  73 
Tex.  315,  11  S.  W.  408. 

2.   Where  Action  Is  Brought  upon  the 
Quantum  Meruit 

An  attachment  will  lie  upon  a  claim 


for  services  which  were  rendered  under 
an  agreement  whereby  the  attachment 
defendant  promised  to  pay  what  such 
services  were  reasonably  worth.  Evans 
v.  Breneman  (Civ.  App.),  46  S.  W.  80. 

The  fact  that  witnesses  may  have  dif- 
fered as  to  the  reasonable  value  of  the 
services  does  not  place  the  claim  in  a 
class  that  will  not  support  an  attach- 
ment. Evans  v.  Breneman  (Civ.  App.), 
46  S.  W.  80. 

Plaintiff  contracted  to  give  his  serv- 
ices, and  defendants  to  furnish  ma- 
chinery and  subsistence,  in  a  joint  en- 
terprise of  boring  oil  wells — the  proceeds 
of  which  should  inure  one-eight  to 
plaintiff  and  seven-eights  to  defendants. 
Plaintiff,  alleging  breach  of  contract  by 
defendants  and  the  consequent  aban- 
donment of  the  work,  sued  for  the  al- 
leged value  of  his  services,  and  attached 
defendants'  property  for  the  amount. 
Held,  that  by  reason  of  defendants' 
breach  of  contract,  attachment  would 
lie  on  the  quantum  meruit,  although  the 
stipulated  compensation  was  based  on 
the  proceeds  of  the  enterprise.  Had 
there  been  no  breach  by  defendants,  the 
plaintiff  could  have  claimed  no  other 
compensation  than  that  stipulated.  De- 
voe  v.  Stewart,  32  Tex.  712,  713. 

3.   Contingent  Demands. 

In  order  to  procure  an  attachment 
in  this  state,  the  plaintiff  must  in  every 
case  make  oath  that  the  defendant  is 
justly  indebted  to  him  in  the  sum 
claimed  in  the  writ;  therefore  if  the  re- 
sult of  the  transaction  upon  which  the 
attachment  was  brought  was  such  as 
to  create  only  a  contingent  liability, 
which  contingency  continues  until  the 
time  of  the  attachment,  then  such  at- 
tachment is  without  authority  of  law. 
Brown  v.  Wyatt,  72  Tex.  60,  63,  10  S. 
W.  321;  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  41  S.  W.  64;  Ault- 
man,  etc.,  Co.  v.  Smyth  (Civ.  App.)» 
43  S.  W.  932. 

Parties  to  Negotiable  Paper.— A 
promissory  note  given  to  a  retiring  part- 
ner by  his  former  partner  for  the  pay- 
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ment  of  a  specific  sum  at  a  fixed  period, 
was  executed  to  secure  the  retiring 
partner  in  the  payment  of  the  partner- 
ship debts,  and  for  his  interest  in  the 
assets,  it  being  understood  that  any 
payment  of  firm  debts  made  by  the 
maker  of  the  notes  direct  to  a  creditor 
of  the  old  firm  should  be  credited  on  the 
note.  The  object  of  the  note  was  to  se- 
cure the  payment  of  the  firm  debts  to 
the  retiring  partner.  Held,  that  the 
partnership  debts  being  unpaid  at  the 
maturity  of  the  note,  liability  thereon 
was  not  contingent  and  a  right  of  ac- 
tion exercised  to  enforce  its  payment. 
Such  right  of  action  is  sufficient  to  sup- 
port an  attachment.  Brown  v.  Wyatt, 
72  Tex.  60,  10  S..W.  321. 

The  waiver  of  protest  in  the  face  of  a 
note  is  a  waiver  by  the  indorser  as  well 
as  the  makers,  and  attachment,  upon 
proper  cause,  may  at  once  issue  against 
the  indorser  as  well  as  the  makers. 
Smith  v.  Pickham,  8  Tex.  Civ.  App.  326, 
23   S.  W.   565. 

The  liability  of  the  drawer  of  an  ac- 
cepted bill  not  yet  due  is  contingent  in 
character  and  will  not  support  an  at- 
tachment. Kildare  Lumber  Co.  v.  At- 
lanta Bank,  91  Tex.  95,  41  S.  W.  64. 

Revised  Statutes,  art.  189,  in  connec- 
tion with  art.  186,  authorizes  attachment 
for  a  subsisting,  not  for  a  contingent  de- 
mand. Art.  312,  Rev.  Stat.,  in  authoriz- 
ing suits  against  parties  not  primarily 
liable,  means  parties  who  have  already 
become  secondarily  liable,  not  those 
who  may  become  liable  on  the  happen- 
ing of  some  contingency;  and  neither 
these  nor  articles  1203  and  1204  change 
the  rule  of  the  commercial  law  which 
makes  the  liability  of  the  drawer  of  a 
bill,  which  has  been  accepted,  contin- 
gent upon  the  failure  of  the  acceptor 
to  pay  at  maturity.  Kildare  Lumber  Co. 
v.  Atlanta  Bank,  91  Tex.  95,  41  S. 
W.  64. 

In  case  of  an  accommodation  accept- 
ance, while  the  payee  need  not  notify 
the  draww^fa  failure  to  pay  (the  tetter 
being  ultimately  Jiable  and,  without  re- 


course on  the  acceptor)  and  while  he 
may  discharge  the  acceptor  without  dis- 
charging the  drawer  (reversing  the  rule 
in  other  cases),  the  drawer  being  in  such 
cases  the  principal  and  the  acceptor  a 
surety  as  between  themselves,  still,  as 
between  the  payee  and  the  drawer  and 
accommodation  acceptor,  the  liability  of 
the  latter  continues  absolute  and  that 
of  the  former  is  contingent  and  will  not 
upport  an  attachment.  Kildare  Lumber 
Co.  v.  Atlanta  Bank,  91  Tex.  95,  96,  41 
S.  W.  64. 

Stipulations  for  Attorneys'  Fees. — At- 
torneys' fees  which  are  to  accrue  only 
in  the  event  that  the  notes  become  due 
and  are  not  paid  at  maturity  and  that 
suit  is  brought  upon  them,  are  a  strictly 
contingent  liability.  Aultman,  etc.,  Co. 
v.  Smyth  (Civ.  App.),  43  S.  W.  932.  See, 
also,  Maddox  v.  Craig,  80  Tex.  600,  16 
S.  W.  328;  Brown  v.  Wyatt,  72  Tex.  60, 
62,  10  S.  W.  321. 

But  a  prayer  for  attorneys'  fees,  when 
the  allegations  disclose  that  they  can 
not  be  lawfully  included  in  the  suit,  will 
not  destroy  the  plaintiff's  right  to  attach 
for  as  much  as  is  properly  included. 
In  such  a  case  the  petition  should  be 
regarded  as  a  suit  exclusive  of  the  at- 
torneys' fees  and  should  be  given  effect 
so  far  as  the  attachment  will  warrant 
the  suit,  that  is  to  say,  as  a  suit  upon 
the  notes  excluding  the  contingent  at- 
torneys' fees.  Aultman,  etc.,  Co.  v. 
Smyth  (Civ.  App.),  43  S.  W.  932. 

It  is  well  settled,  however,  that  a 
stipulation  for  attorney  fees,  on  the  hap- 
pening of  the  contingency  provided  for 
in  the  obligation,  becomes  a  part  of  the 
demand,  definite,  certain,  and  fixed  by 
the  terms  of  the  contract.  This  doc- 
trine has  been  frequently  recognized;  as 
in  the  case  of  Bank  v.  Still,  84  Tex.  339, 
a  bond  in  attachment  issuing  before  the 
maturity  of  the  debt  on  which  suit  was 
brought,  was  held  to  be  defective,  be- 
cause it  was  not  in  double  the  amount 
of  the  plaintiffs  demand,  consisting  of 
the  principal  debt  and  the  attorney  fee. 
Smith  v.  Pickham,  8  Tex.  Civ.  App.  326* 
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328,  23  S.  W.  565;  Waplcs-Platter 
Grocer  Co.  v.  Basham  Bros.,  9  Tex.  Civ. 
App.  638,  29  S.  W.  1118.  See,  also, 
Stansell  v.  Cleveland,  64  Tex.  660;  Sim- 
mons v.  Terrell,  75  Tex.  275,  12  S.  W. 
854;  Martin  Brown  Co.  v.  Perrill,  77 
Tex.  199,  200,  13  S.  W.  975;  Maddox  v. 
Craig,  80  Tex.  600,  16  S.  W.  328;  Morrill 
r.  Hoyt,  83  Tex.  59,  18  S.  W.  424;  Jones 
v.  Smith,  4  Tex.  Civ.  App.  353,  26  S.  W. 
240. 

The  note  sued  on  stipulated  for  attor- 
ney fees  "if  placed  in  the  hands  of  at- 
torney for  collection."  Suit  was  brought 
by  attachment  before  maturity  of  the 
note.  Held,  that  the  makers  and  in- 
dorsers  of  the  note  were  liable  .for  the 
attorney  fees,  and  the  amount  thereof 
was  properly  included  in  the  attachment. 
Smith  v.  Pickham,  8  Tex.  Civ.  App.  326, 
23   S.  W.   565. 

C.  DEMAND  SECURED  BY  LIEN* 
COLLATERAL,  ETC. 

That  a  plaintiff  in  attachment  holds 
collateral  security  for  his  debt  in  part, 
does  not  impair  his  right  to  attachment 
for  the  collection  of  his  entire  debt. 
The  creditor  may  abandon  his  mortgage 
or  lien  and  attach  other  property. 
Branshaw  v.  Tinsley,  4  Tex.  Civ.  App. 
131,  23  S.  W.  85. 

D.  DEMANDS  NOT  DUE. 

By  Revised  Statutes,  art.  155,  Sayles* 
Civ.  Stats.,  art.  189,  it  is  expressly  pro- 
vided that  a  writ  of  attachment  may 
issue  although  the  plaintiff's  debt  or  de- 
mand be  not  due,  and  that  the  same 
proceedings  shall  be  had  thereon  as  in 
other  cases,  except  that  no  final  judg- 
ment shall  be  rendered  against  the 
defendant  until  such  debt  or  demand 
shall  become  due.  See,  also,  the  fol- 
lowing cases  holding  that  an  attachment 
may  issue  before  the  maturity  of  the 
debt:  Sydnor  v.  Totham,  6  Tex.  189; 
Culbertson  v.  Cabeen,  29  Tex.  247;  Cox 
v.  Reinhardt,  41  Tex.  591,  593;  Seligson 
&  Co.  v.  Hobby,  51  Tex.  147;  Taylor  v. 
Fryar,  18  Tex.  Civ.  App.  266,  44  S.  W. 
183;  Smith  v.  Pickham,  8  Tex.  Civ. 
App.      326,      328,      23      S.      W.      565; 


Pioneer  Sav.,  etc.,  Co.  v.  Peck,  20 
Tex.  Civ.  App.  Ill,  49  S.  W.  160, 
affirmed  in  93  Tex.  717,  no  op.; 
Mack  &  Co.  v.  James,  1  App.  Civ.  Cases, 
§  547;  King  v.  Frazer,  2  App.  Civ.  Cases, 
§§  788,  789;  Rabb  v.  White  (Civ.  App.), 
45  S.  W.  850. 

Suit  can  not  be  instituted  upon  a  note 
on  the  day  it  is  payable,  save  by  attach- 
ment, and  as  upon  a  debt  not  due.  Cox 
v.  Reinhardt,  41  Tex.  591;  Culbertson  v. 
Cabeen,  29  Tex.  247,  248. 

When  suit  is  brought  before  the  note 
is  due,  the  petition  and  affidavit  for  at- 
tachment should  show  when  the  debt 
will  be  due,  so  that  the  action  of  the 
court  may  conform  to  the  facts  of  the 
case.  If  the  suit  is  brought  as  if  it  was 
for  a  debt  past  due,  and  it  is  so  averred 
in  the  affidavit  for  the  attachment,  and 
such  is  not  the  fact,  the  affidavit  will  not 
justify  or  support  the  attachment,  and  it 
should  be  quashed.  And  if  there  is  no 
other  cause  of  action  disclosed  in  the 
petition,  matured  at  the  commencement 
of  the  suit,  upon  which  it  can  proceed, 
it  must  be  held  to  be  dependent  upon 
the  attachment,  and  must  fall  with  itr 
and  should  be  dismissed.  Cox  v.  Rein- 
hardt, 41  Tex.  591,  593. 

Suit  was  brought  upon  a  note  not  due, 
but  in  the  ordinary  form  of  petition 
upon  an  overdue  note,  the  note,  how- 
ever, being  set  out  in  the  petition.  At- 
tachment proceedings  were  taken  at  the 
institution  of  the  suit  The  demurrer  to 
the  petition  was  sustained  and  the  at- 
tachment quashed,  it  not  being  alleged 
in  the  petition  that  the  note  was  not  due 
at  the  commencement  of  the  suit.  Held, 
on  appeal  by  plaintiff:  (1)  That  there 
was  no  error.  (2)  The  plaintiff  having 
declined  to  amend  after  exceptions  sus- 
tained, the  rights  of  the  parties  depended 
on  the  pleadings  as  then  presented  and 
adjudicated,  and  this  opinion  is  thus 
limited.  (Cox  v.  Reinhardt,  41  Tex.  591, 
approved.)  Seligson  &  Co.  v.  Hobby, 
51  Tex.  147. 

If  the  notes  mature  pending  the  suit, 
the  plaintiff  may  amend,  subject  to  all  de- 
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fenscs.  Culbertson  v.  Cabeen,  29  Tex.  247, 
248;  Stephenson  v.  Bassett,  51  Tex.  544. 
A  judgment  rendered  before  the  debt 
or  demand  is  due  is  void,  and  the  plain- 
tiff in  the  attachment  can  maintain  no 
action  against  the  sheriff  for  failure  to 
execute  the  writ,  since  its  validity  de- 
pends upon  the  validity  of  the  judgment. 
King  v.  Frazer,  2  App.  Civ.  Cases,  §§ 
788,  789.  See,  also,  Sydnor  v.  Totham, 
6  Tex.  189;  Culbertson  v.  Cabeen,  29 
Tex.  247;  Cox  v.  Reinhardt,  41  Tex. 
591. 

IV.  Grounds  of  Attachment. 

A.  TERMS  DEFINED  AND  DIS- 
TINGUISHED. 

The  Word  "Secrete."— "In  the  cases 
of  Hopkins  v.  Nichols,  22  Tex.  206;  Cul- 
bertson v.  Cabeen,  29  Tex.  247,  and  Car- 
penter v.  Pridgen,  40  Tex.  32,  34,  the 
word  'secrete/  as  used  in  the  attachment 
law,  was  held  to  mean  'to  hide,  to  put 
it  where  the  officer  of  the  law  will 
probably  not  be  able  to  find  it/  Mr. 
Webster,  thus  defines  the  word:  'To 
hide,  to  conceal,  to  remove  from  the  ob- 
servation or  the  knowledge  of  other,  as 
to  secrete  stolen  goods/  We  have  no 
doubt  that  this  is  the  sense  in  which  the 
word  is  used  in  the  statute.  The  word 
seems  to  carry  with  it  the  further  idea 
that  the  thing  secreted,  although  not 
open  to  the  view  of  others,  is  still  pos- 
sessed or  owned  by  the  person  by  whom 
secreted/'  Pearre  &  Co.  v.  Hawkins,  62 
Tex.    434,   435. 

"It  certainly  does  not  convey  the  idea 
that  the  title  or  right  to  the  thing  pos- 
sessed or  owned  is  in  any  respect  af- 
fected by  the  fact  that  it  has  been  hid- 
den from  the  view  or  knowledge  of 
other  persons/'  Pearre  &  Co.  v.  Haw- 
kins, 62  Tex.  434,  435. 

The  Word  "Dispose."— "The  word 
'dispose'  is  thus  defined  by  Mr.  Abbott: 
"To  dispose  of  property  is  to  alienate  it; 
assign  it  to  a  use;  bestow  it;  direct  its 
ownership/  Mr.  Webster  defines  the 
primary  meaning  of  the  words,  'To  dis- 
pose of/  as  follows:    'To  part  with;  to 


sell;  to  alienate;  as,  the  man  has  dis- 
posed of  his  house/  We  have  no  doubt 
that  these  definitions  embrace  both  the 
popular  and  legal  significations  of  the 
word  'dispose/  when  used  in  connection 
with  property,  as  it  is  in  the  attachment 
law/'  Pearre  &  Co.  v.  Hawkins,  62  Tex. 
434,  437. 

Same;  of  Broader  Signification  than 
"Transfer"  or  "Secrete."— "In  the  case 
of  Carpenter  v.  Pridgen,  40  Tex.  32,  33, 
the  affidavit  stated  that  the  defendants 
'are  about  to  transfer  their  property, 
or  dispose  of  the  same,  for  the  purpose 
of  defrauding  their  creditors/  etc.,  and  it 
was  said  that  the  word  'dispose/  when 
used  in  relation  to  property,  has  a 
broader  signification  than  the  word 
'transfer*  or  the  word  'secrete/  "  Pearre 
&  Co.  v.  Hawkins,  62  Tex.  434,  436. 

"That  this  is  true  we  think  there  can 
be  no  doubt;  but  as  the  word  'transfer*  is 
omitted  in  the  present  statute,  and  the 
word  'dispose'  is  inserted  where  it 
formerly  stood,  it  is  obvious  that  it  was 
intended  by  the  latter  word  to  reach 
all  such  cases  as  could  have  been 
reached  by  the  former  statute,  which 
contained  the  word  'transfer/  and  any 
others  which  might  be  reached  by  the 
ordinary  or  legal  meaning  of  the  word 
'dispose/  when  considered  in  ref- 
erence to  an  appropriation  of  property, 
by  the  owner,  in  such  way  as  to  defraud 
his  creditors,  or  that  the  word  substi- 
tuted was  used  in  the  same  sense  as  the 
word  'transfer/  "  Pearre  &  Co.  v.  Haw- 
kins, 62  Tex.  434,  436. 

"It  may  have  been  thought  by  the 
legislature  that  the  word  'transfer*  could 
be  applied  only  to  'an  act  or  transaction 
by  which  the  property  of  one  person  is 
by  him"  vested  in  another/  This,  with- 
out the  use  of  some  qualifying  word,  is 
the  legal  meaning  of  the  term.  Ab- 
bott's Dictionary;  Bouvier's  Dictionary; 
Webster/'  Pearre  &  Co.  v.  Hawkins, 
62  Tex.  434,  437. 

An  affidavit  which  states  "that  the  de- 
fendants are  about  to  transfer  their 
property  for  the  purpose  of  defrauding 
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their  creditors/'  etc.,  is  not  open  to  an 
objection  that  it  does  not  state  a  stat- 
utory ground  of  attachment.  The  word 
"dispose"  has  a  broader  signification 
than  the  word  transfer,  and  a  fraudulent 
transfer  is  a  fraudulent  disposition 
within  the  meaning  of  the  statute. 
Howard  Bros.  v.  Caperon,  3  App.  Civ. 
Cases,  §  313.  See,  also,  Pearre  &  Co.  v. 
Hawkins,  62  Tex.  434. 

To  Transfer  or  Dispose  Inconsistent 
with  "to  Secrete."— "In  the  case  of  Hop- 
kins v.  Nichols,  22  Tex.  206,  the  word 
'transfer*  was  defined,  and  it  was  held 
that  the  transfer  of  property  and  the 
secreting  of  property  presented  sep- 
arate and  distinct  grounds  for  attach- 
ment, and  not  different  phases  of  one 
ground.  The  court  said:  'To  transfer 
property,  within  the  meaning  of  the 
statute,  is  to  place  it  in  the  hands  of 
another,  under  pretense  of  title.' " 
Pearre    &  Co.  v.  Hawkins,  62  Tex.  434, 436. 

The  word  dispose  as  used  in  the  stat- 
ute gives  to  the  clause  of  the  statute  in 
which  it  is  found  a  meaning  inconsistent 
with  that  in  which  the  word  "secrete" 
is  found;  they  do  not  present  phases  of 
the  same  fact  or  act;  nor  is  the  exist- 
ence of  the  one  ground  compatible  with 
the  existence  of  the  other.  If  the  debtor 
has  disposed  of  his  property,  he  has 
nothing  which  he  can  secrete  and 
thereby  defraud  his  creditor.  Pearre  & 
Co.  v.  Hawkins,  62  Tex.  434,  437. 

To  secrete  property,  within  the  mean- 
ing of  the  statute,  is  to  hide  it,  to  put 
it  where  the  officer  of  the  law  will  not 
probably  be  able  to  find  it.    These  two 
acts  can  in  no  sense  be  considered  as 
phases  of  the  same  general  fact.     (The 
same  was  held  in  Culbertson  v.  Cabeen, 
29  Tex.  247,  253,  and  in  Hopkins  v.  Nich- 
ols,  22  Tex.  206.)    Pearre  &  Co.  v.  Haw- 
kins, 62  Tex.  434,  436. 
B.   FRAUDULENT    CONVEYANCE 
OR  DISPOSITION    OF    PROP- 
ERTY. 
1.   Limited  to  Conveyances  Made  after 
Debt  Contracted 

The  right  to  attach  goods  fraudulently 


conveyed  is  limited  to  those  which  were 
conveyed  after  the  debt  was  contracted, 
unless  the  conveyance  was  made  with 
a  view  to  the  contracting  of  the  debt 
and  for  the  purpose  of  evading  the  pay- 
ment thereof.  Bergson  v.  Dunham 
(Civ.  App.),  40  S.  W.  17;  Parks  v. 
Worthington,  101  Tex.  505,  509,  109  S 
W.  909,  affirming  104  S.  W.  921. 

Where  property  was  conveyed  by  A 
to  B  and  a  portion  of  the  same  property 
then  conveyed  by  B  to  C,  creditors  of 
A  seeking  to  attach  the  property  in  the 
hands  of  C  must  allege  that  they  were 
creditors  at  the  time  of  the  execution 
of  the  original  conveyance  from  A  to 
B,  otherwise  they  would  have  no  in- 
terest in  the  transaction  or  transactions 
whereby  the  title  to  the  property  was 
placed  in  C.  Bavouset  v.  York,  18  Tex. 
Civ.  App.  428,  46  S.  W.  61. 

2.  Assignments  for    Benefit    of    Cred- 

itors; When  Fraudulent. 
See  post,  "Property  Mortgaged, 
Pledged,  or  Assigned,"  V,  D,  et  seq; 
"Property  Conveyed  by  Statutory  As- 
signments for  Benefit  of  Creditors,"  V, 
E,  et  seq;  "Attachment  of  Property 
Assigned,  Mortgaged  or  Conveyed,"  IXr 
A,  12.  See,  generally,  the  titles  AS- 
SIGNMENTS FOR  THE  BENEFIT 
OF  CREDITORS,  ante,  p.  113: 
FRAUDULENT  AND  VOLUNTARY 
CONVEYANCES. 

3.  Preferential  Conveyances. 

See,  generally,  the  titles  ASSIGN- 
MENTS FOR  THE  BENEFIT  OF 
CREDITORS,  ante,  p.  113;  FRAUD- 
ULENT AND  VOLUNTARY  CON- 
VEYANCES. 

A  failing  debtor  may  prefer  a  cred- 
itor, and  pay  his  debt  by  transferring 
to  him  property  reasonably  proportion- 
ate to  its  amount;  and  it  is  immaterial 
that  the  creditor  knew  that  other  cred- 
itors would  be  hindered  and  delayed  by 
the  transfer.  The  proposition  of  the 
seller  having  been  accepted  by  the 
buyer,  the  purchase  money  paid,  and 
everything  done  to  complete  the  sale, 
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the  property  ceases  to  belong  to  the 
seller,  and  to  be  liable  to  attachment  for 
his  debts.  Smith  &  Co.  v.  Whitfield,  67 
Tex.  124,  2  S.  W.  822;  Greenleve,  etc., 
Co.  v.  Blum,  59  Tex.  124;  La  Belle 
Wagon  Works  v.  Tidball,  etc.,  Co.,  59 
Tex.  291 ;  Stiles  v.  Hill,  etc.,  Co.,  62  Tex. 
429;  Lewy  &  Co.  v.  Fischl,  65  Tex.  311, 
321,  is  so  applied.  Ellis  v.  Valentine  & 
Son,  65  Tex.  532;  Smith  &  Co.  v.  Whit- 
field, 67  Tex.  124,  2  S.  W.  822;  Elser 
v.  Graber,  69  Tex.  222,  6  S.  W.  560; 
Gallagher  &  Co.  v.  Goldfrank,  etc..  Co., 
75  Tex.    562,   12   S.   W.   964. 

A  sale  or  mortgage  of  property  no 
more  than  enough  to  reasonably  pay  or 
secure  a  bona  fide  debt  of  a  creditor 
does  not  constitute  a  disposition  of 
such  property  with  intent  to  defraud 
creditors,  and  in  an  action  for  the 
wrongful  suing  out  of  an  attachment  it 
is  not  error  for  the  court  to  so  charge 
where  the  evidence  shows  that  the 
grounds  stated  in  the  affidavit  did  not  in 
fact  exist,  and  that  the  attachment  was 
sued  out  because  the  plaintiff  therein 
was  afraid  that  the  defendant  might  pre- 
fer other  creditors.  Williams  v.  Kane 
(Civ.  App.),  55  S.  W.  974. 

Such  a  transaction  is  not  fraudulent, 
although  the  creditor  has  received  more 
than  enough  property  to  pay  his  debt, 
provided  by  the  terms  of  the  sale  he  is 
bound  to  see  that  the  excess  of  the  pur- 
chase money  over  his  own  debt  is  to  be 
applied  to  the  payment  of  other  pre- 
ferred creditors,  and  he  does  see  that  it 
is  so  applied.  Ellis  v.  Valentine  &  Son, 
65  Tex.  532;  Elser  v.  Graber,  69  Tex. 
222,  226,  6  S.  W.  560. 

But  a  debtor  oppressed  with  debt  and 
unable  to  meet  his  obligations  has  no 
right  to  transfer  practically  all  of  his 
unencumbered  property  to  one  creditor 
to  secure  not  only  an  existing  debt,  but 
also  a  new  debt,  created  at  the  time  of 
the  transfer,  for  an  advance  made  in 
cash.  The  effect  of  such  a  transaction, 
if  permitted  to  stand,  would  be  to  place 
the  debtor's  property  to  the  amount  of 
the  cash  advanced,  beyond  the  reach  of 


other  creditors,  and  it  is  therefore 
fraudulent  as  to  them.  Gallagher  &  Co. 
v.  Goldfrank,  etc.,  Co.,  75  Tex.  562,  12 
S.  W.  964. 

It  has  been  repeatedly  held  that  al- 
though a  creditor  may  accept  from  a 
debtor  in  failing  circumstances  property 
in  payment  of  his  debt,  if  not  more  than 
reasonably  sufficient  in  value  to  dis- 
charge it,  yet  if  he  receives  a  transfer  of 
property  exceeding  in  value  the  amount 
of  his  debt  and  pay  cash  or  give  a  ne- 
gotiable instrument  for  the  excess,  the 
transaction  is  fraudulent  in  law,  and  the 
debtor  will  not  be  permitted  to  say  that 
his  intent  was  fair.  Gallagher  &  Co.  v. 
Goldfrank,  etc.,  Co.,  75  Tex.  562,  12  S. 
W.  964;  Seligson  &  Co.  v.  Brown,  61 
Tex.  180;  Lambeth  v.  McClinton,  65 
Tex.  108;  Elser  v.  Graber,  69  Tex.  222, 
6  S.  W.  560;  Oppenheimer  v.  Halff,  68 
Tex.  409,  4  S.  W.  562. 

Likewise  the  execution  of  a  mortgage 
by  a  merchant  to  a  creditor  upon  his 
goods,  notes,  and  accounts  to  secure 
such  creditor,  with  a  stipulation  that  the 
mortgagee  shall  take  possession  of  the 
property  and  dispose  of  it  "in  a  regular 
course  of  mercantile  sales  at  customary 
prices,"  necessarily  operates  to  hinder 
and  delay  other  creditors,  is  fraudulent 
in  law,  and  a  valid  ground  of  attach- 
ment. Gallagher  &  Co.  v.  Goldfrank, 
etc.,  Co.,  75  Tex.  562,  12  S.  W.  964.  See, 
generally,  the  titles  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CRED- 
ITORS, ante,  p.  113;  FRAUDULENT 
AND  VOLUNTARY  CONVEY- 
ANCES. 

4.    Conveyances  Effected  by  Means  of 
Collusive  Suits. 

While  a  debtor  may  prefer  one  cred- 
itor above  others,  he  can  not  do  so  by 
means  of  a  fraudulent  or  collusive  suit. 
A  fraudulent  diversion  of  a  debtor's 
property  may  be  as  effectively  accom- 
plished by  a  collusive  suit  as  by  a  direct 
transfer;  and  to  prevent  the  illegal  re- 
sult of  such  a  suit  between  an  attach- 
ing creditor  and  the  debtor,  a  junior 
attaching  creditor  may  intervene  in  the 
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case  and  protect  his  interest  in  the  at- 
tached property,  by  showing  that  the 
plaintiffs  demand  is  fictitious.  Nenney 
v.  Schluter  &  Co.,  62  Tex.  327,  328; 
Johnson  &  Co.  v.  Heidenheimer,  65  Tex. 
263;  Peticolas  v.  Carpenter,  53  Tex.  23; 
Cook  v.  Pollard,  70  Tex.  723,  725,  8  S. 
W.  512;  Betterton  v.  Eppstein,  78  Tex. 
443,  449,  14  S.  W.  861;  Bateman  Bros. 
v.  Ramsey,  74  Tex.  589,  12  S.  W.  235; 
Noyes  v.  Brown,  75  Tex.  458,  461,  13  S. 
W.  36;  Goodbar,  etc.,  Co.  v.  City  Nat. 
Bank,  78  Tex.  461,  14  S.  W.  851;  Wolf 
v.  Butler,  81  Tex.  86,  16  S.  W.  794; 
Meyer,  etc.,  Co.  v.  Sligh,  81  Tex.  336, 
16  S.  W.  1022;  Pitkins  v.  Johnson 
(Sup.),  2  S.  W.  459;  Frieberg  v.  Frie- 
berg  (Sup.),  19  S.  W.  791,  793;  Murphy 
v.  Nash  (Civ.  App.),  45  S.  W.  944,  af- 
firmed in  93  Tex.  715,  no  op.  See  also, 
post,  "That  Attachment  Issued  on  Fic- 
titious Demand,  or  Was  Otherwise 
Fraudulent  or  Conclusive,"  VI,  H,  1,  b. 

5.  Existence  of  Consideration  Not  Con- 
clusive. 

In  an  action  where  an  attachment  had 
issued  on  the  ground  that  the  defendant 
had  disposed  of  his  property  with  intent 
to  defraud  his  creditors,  and  there  was 
proof  that  the  defendant  had  mortgaged 
the  property,  the  court  correctly  refused 
an  instruction  containing  the  proposi- 
tion, that  if  the  debt  secured  by  the 
mortgage  was  real  and  not  fictitious,  the 
giving  of  the  mortgage  was  not  a  fraud- 
ulent disposition  of  the  property,  since 
such  a  charge  would  have  withdrawn 
from  the  jury  the  consideration  whether 
or  not  the  mortgage  was,  in  fact,  ex- 
ecuted with  a  fraudulent  intent.  Stiff 
v.  Fisher,  2  Tex.  Civ.  App.  346,  21  S.  W. 
291,  followed  in  Stiff  v.  Stevens  (Civ. 
App.),  21   S.  W.  295. 

As  consideration  for  certain  goods, 
the  vendee  canceled  a  debt  due  from 
the  vendor  to  him,  assumed  several 
debts  of  the  vendor,  and  gave  his  note 
for  a  considerable  sum.  Creditors  of 
the  vendor  claimed  that  the  sale  was 
fraudulent,  and  had  the  goods  attached 
and  sold,  in  a  suit  by  the  vendee,  on  the 


sherjfFs  bond.  Held,  it  was  error  to 
charge  the  jury  that  they  should  find  for 
the  plaintiff  the  value  of  all  the  goods 
seized,  if  they  believed  that  he  pur- 
chased them,  or  any  part  of  them,  in 
good  faith.  See  statement  of  facts  for 
special  charges  held  to  have  been  prop- 
erly refused.  Lambeth  v.  McClinton, 
65  Tex.  108. 

6.  Sales  by  Merchant  in  Ordinary  Coarse 

of  Business. 

A  solvent  merchant  has  the  right  to 
dispose  daily  of  his  goods  and  to  use 
the  money  for  his  own  private  purposes, 
and  place  it  where  it  can  not  be  reached 
by  his  creditors  at  his  own  pleasure.  He 
may  not  intend  to  pay  this  particular 
money  out  to  his  creditors,  and  yet  an 
attachment  will  not  lie  against  him. 
See  facts  for  charge  properly  refused. 
Willis  &  Bro.  v.  Lowry,  66  Tex.  540, 
17  S.  W.  727. 

A  merchant's  business  is  to  sell  goods 
to  his  customers.  He  may  appropriate 
their  proceeds  to  the  payment  of  his 
debts,  but,  if  he  does  not,  he  has  not 
necessarily  disposed  of  his  property  for 
the  purpose  of  defrauding  his  creditors. 
He  may  pay  his  debts  with  money  raised 
in  some  other  way;  or,  being  solvent, 
he  is  supposed  to  have  other  property, 
besides  the  money  thus  obtained,  out 
of  which  his  debts  may  be  made  under 
execution.  A  charge  which  requires  a 
merchant  to  keep  the  money  realized 
from  daily  sales,  where  his  creditors 
may  lay  hold  of  it  at  any  time,  is  er- 
roneous. Under  such  a  doctrine  some 
creditor,  whose  debt  is  not  due,  WT 
sue  out  an  attachment,  break  tip  the 
merchant's  business,  and  ruin  his  credit, 
yet  save  himself  from  damages  by  show- 
ing that  his  debtor  did  not  keep  the 
proceeds  of  his  sales  in  sight  of  his 
creditors,  or  use  these  particular  fu°ds 
in  payment  of  his  debt.  Willis  A  Bra 
v.  Lowry,  66  Tex.  540,  541,  17  S-  W. 
727. 

7.  Fraudulent  Conveyance  by  Partner- 
ship or  Members  Thereof. 

A  fraudulent   disposition   of  his  »n* 
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terest  by  a  member  of  a  firm  will  not 
constitute  a  fraudulent  transfer  of  its 
property  by  the  firm  justifying  an  at- 
tachment against  the  firm.  Weir 
Flow  Co.  v.  Armentrout,  9  Tex.  Civ. 
App.  117,  28  S.  W.  1045,  29  S.  W.  405, 
affirmed  in  94  Tex.  676,  no  op. 

In  an  action  against  a  firm  by  at- 
tachment, with  seizure  and  conversion 
of  its  property  thereunder,  on  the 
ground  that  it  had  fraudulently  dis- 
posed of  its  property,  and  in  which  it 
appeared  that  only  a  part  of  the  mem- 
bers of  the  firm  had  disposed  of  their 
interests,  defendants  (the  firm)  are  en- 
titled to  judgment  on  a  plea  in  recon- 
vention for  damages,  for  the  excess  in 
the  value  of  the  property  converted  by 
attachment  over  and  above  the  amount 
of  plaintiff's  debt  because  of  the 
wrongful  manner  of  suing  out  the  at- 
tachment, even  though  it  would  have 
been  justified  against  some  of  the 
members  of  the  firm.  Weir  Plow  Co. 
r.  Armentrout,  9  Tex.  Civ.  App.  117, 
28  S.  W.  1045,  29  S.  W.  405,  affirmed 
in  94  Tex.  676,  no  op.  See,  also,  post, 
"'Partnership  Property,"  V,  O,  et  seq.; 
"Seizure  of  Firm  Property  for  Indi- 
vidual Debts,"  IX,  A,  10. 

8.  Fraudulent  Appropriation  to  Use 
Which  Would  Otherwise  Render 
Property  Exempt. 

Where  a  copartnership  is  insolvent, 
or  is  possessed  of  assets  not  more  than 
adequate  for  the  payment  of  its  debts, 
one  member  of  the  firm  can  not  right- 
fully withdraw  beyond  the  reach  of 
creditors  and  to  their  injury,  a  por- 
tion of  the  assets  and  make  a  per- 
sonal appropriation  thereof,  even 
though  such  appropriation  be  to  a 
use  or  purpose  which  otherwise  and 
generally  speaking  would  render  them 
exempt  from  forced  sale.  Evans  v. 
Kingsbury   (Civ.   App.),  25   S.   W.   729. 

Where  the  partnership  was  insol- 
vent or  had  assets  no  more  than  suffi- 
cient to  pay  its  debts,  it  was  held  that 
one  partner  could  not  take  from  a  part 
of  the  stock  in  trade  household  goods 


and  place  them  in  his  dwelling  and 
then  claim  them  exempt,  as  such,  and 
thus  defeat  and  defraud  firm  credit- 
ors. Evans  v%  Kingsbury  (Civ.  App.) 
25  S.  W.  729. 

And  if  the  property  in  question  was 
sold  to  an  individual  member  and 
placed  in  his  house,  with  intent  to  hin- 
der, delay  or  defraud  creditors  of  the 
firm,  it  is  still  subject  to  attachment 
to  pay  the  firm  debts.  Evans  v.  Kings- 
bury   (Civ.    App.),    25    S.    W.    729. 

9.    Miscellaneous   Transactions. 

Where  it  is  shown  that  the  attach- 
ment defendant  knew  when  he  pur- 
chased the  goods  levied  upon  that  the 
vendor  was  indebted  to  the  plaintiff, 
that  the  stock  of  goods  purchased  was 
all  of  the  property  which  the  vendor 
was  known  to  have,  and  that  the 
vendor  immediately  left  the  country 
without  paying  the  plaintiff's  claim,  it 
was  held  that  it  was  probable  cause 
for  the  suing  out  of  the  attachment 
and  the  seizure  of  the  property.  Bate- 
man  v.  McCreight,  2  Posey  309,  310. 

The  diversion  by  an  agent  for  the 
sale  of  bicycles,  under  an  agreement 
that  the  proceeds  of  sales  by  him 
should  be  paid  over  to  his  principal  in 
payment  of  the  amount  due  from  him, 
of  part  of  such  proceeds  to  other  pur- 
poses, shows  such  an  intent  to  hinder, 
delay,  or  prevent  the  collection  of  the 
claim  against  him  as  will  authorize  the 
issuance  of  an  attachment,  even  though 
no  actual  intent  to  defraud  existed  in 
fact.  Armstrong  v.  Ames,  etc.,  Co.,  17 
Tex.  Civ.  App.  46,  43  S.  W.  302,  af- 
firmed in  93  Tex.  654,  no  op. 

One  who  holds  a  lien  for  unpaid 
purchase  money  reserved  in  his  deed 
may,  on  default  of  payment,  either 
rescind  the  contract  of  sale  or  sue 
to  recover  his  money.  If  he  elects  to 
sue  and  the  land  is  sold  at  foreclosure 
sale,  the  title  vests  in  the  purchaser. 
If  the  vendee  sells  the  land  to  a  third 
party  no  action  can  be  maintained 
against  him  by  his  vendor  on  his  prom- 
ise to  such  vendor  to  pay  off  a  pre- 
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existing  lien  which  the  vendor  himself 
had  not  discharged.  The  land  in  such 
case  can  not  be  seized  under  attach- 
ment at  the  suit  of  the  vendor  on  the 
ground  of  fraud  in  the  conveyance 
made  by  his  vendee.  If  fraudulent  it 
would  only  be  so  against  creditors, 
and  he  could  only  become  a  creditor 
by  paying  off  the  pre-existing  lien. 
Gunst  v.  Pelham,  74  Tex.  586,  12  S. 
W.  233. 

Goods  attached  on  the  ground  that 
the  defendant  had  disposed  of  his 
property  with  intent  to  defraud  his 
creditors  had  been  sold  by  him  be- 
fore attachment  to  a  third  party  with 
no  understanding  as  to  when  the  con- 
sideration should  be  paid.  They  were 
received  by  the  agent  of  the  purchaser, 
who  paid  in  part  for  them  and  shipped 
a  portion  of  them  to  his  principal.  The 
agent  afterwards  agreed  to  permit  a 
third  party  to  retain  as  trustee  the  re- 
maining portion  of  the  goods  until  the 
purchaser  paid  for  them  as  "per  agree- 
ment." There  was  no  effort  before  the 
attachment  to  rescind  the  sale  by  ten- 
dering back  the  consideration  paid.  The 
question  being  whether  there  had  been, 
as  to  attaching  creditors,  a  sale,  held, 
(1)  There  being  no  understanding  as 
to  when  the  consideration  was  to  be 
paid,  the  presumption  of  law  is  that 
it  was  an  unconditional  sale,  taking 
effect  immediately,  and  dependent  for 
its  completion  on  nothing  to  be  after- 
wards done.  (2)  A  sale  of  personal 
property  is  completed  by  a  payment 
of  the  purchase  money,  or  when  the 
purchaser  takes  the  thing  sold  into 
possession.  (3)  The  effect  of  the  de- 
tention of  the  goods  not  shipped  by 
the  trustee  was  to  make  the  transaction, 
to  that  extent,  a  pledge  of  the  goods 
detained  to  secure  the  debt  created  by 
their  sale.  The  sale  of  the  goods  re- 
mained as  complete  as  if  the  unpaid 
purchase  money  had  been  secured  by 
a  pledge  of  other  property.  (4)  Had 
the  transaction  been  a  conditional  sale, 
the  condition,  under  the  circumstances, 


was  waived  by  a  failure  in  time  to 
elect  whether  he  would  confirm  the 
sale  and  sue  for  the  balance  due, 
or  rescind  it,  by  tendering  back 
the  amount  paid,  and  reclaiming  the 
goods,  while  the  situation  of  the 
parties  remained  such  as  to  permit  this. 
(5)  The  sale  being  of  the  entire 
stock  of  merchandise  owned  by  the  de- 
fendant, who  ceased  thereafter  to 
transact  a  mercantile  business,  no 
damages  could  be  recovered  on  ac- 
count of  injury  to  his  reputation  as  a 
merchant  by  the  levy  of  the  attach- 
ment.    Hunt  v.  Kellum,  59  Tex.  535. 

C.  CONVERTING   PROPERTY 
INTO  MONEY,  ETC. 

That  the  debtors  threatened  a  con- 
version of  their  accounts,  forming  the 
greater  part  of  their  assets,  into 
promissory  notes  presumably  or  prob- 
ably negotiable,  would  indicate  an  in- 
tention to  transfer  the  notes  to  third 
parties,  and  would  be  an  effectual 
method  of  putting  the  same  beyond 
the  reach  of  creditors,  and  a  valid 
ground  of  attachment.  Orr,  etc.,  Shoe 
Co.  v.  Harris,  82  Tex.  273,  275,  18  S. 
W.  308. 

The  attachment  having  been  sued 
out  on  the  ground  that  the  attachment 
defendant  was  about  to  convert  his 
property  into  money  for  the  purpose 
of  defrauding  his  creditors,  it  was  per- 
missible, as  tending  to  prove  this,  to 
show  that  such  defendant  (plaintiff 
here)  on  the  day  the  attachment  is- 
sued filed  for  record  a  deed  made  by 
himself  to  his  father  three  years  be- 
fore. Cline  v.  Hackbarth,  30  Tex.  Civ. 
App.  591,  71  S.  W.  48,  affirmed  (see  97 
Tex.    629,    no    op.). 

D.  OBTAINING   PROPERTY    UN- 
DER FALSE  PRETENSES. 

The  obtaining  of  goods  under  false 
pretenses  will  not  warrant  an  attach- 
ment, unless  the  seller  relied  on  the 
false  pretenses  as  true,  and  parted 
with  his  property  in  that  belief.  One 
false   pretense   thus   made,    when     re- 
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lied    on,   will    sustain   the   attachment. 
Gray  v.  Steedman  Bros.,  63  Tex.  95. 

E.  REMOVING  PROPERTY  OUT 
OF  COUNTY. 

An  attachment  sued  out  upon  the 
ground  that  the  defendant  was  about 
to  remove  his  property  or  a  part 
thereof  out  of  the  county  with  the  in- 
tent to  defraud  his  creditors  can  not 
be  sustained  by  evidence  which  shows 
that  the  property  in  question  was  ex- 
empt property.  Where  property  is 
not  subject  to  the  claims  of  creditors 
it  can  not  be  said  that  its  removal  is 
for  the  purpose  of  defrauding  cred- 
itors. Neeper  v.  Irons,  3  App.  Civ. 
Cases,  §§  180,  184. 

The  provision  of  the  attachment  law 
of  Louisiana,  which  authorizes  an  at- 
tachment where  the  debtor  is  about 
to  remove  his  property  out  of  the 
state,  seeim  not  to  apply  where  the 
creditor  resides  in  New  York  and  the 
defendant  in  Texas,  and  the  goods 
are  in  transitu  through  the  state  of 
Louisiana.  Wiley  v.  Traiwick,  14  Tex. 
662. 

F.  MERE  INSOLVENCY  OR  IN- 
ABILITY  TO  PAY  NO 
GROUND    OF    ATTACHMENT. 

The  grounds  for  attachment  are 
statutory,  and  that  a  defendant  is  un- 
able to  pay  his  debts  as  they  become 
due  is  no  ground  for  attachment.  Bate- 
man  Bros.  v.  Ramsey,  74  Tex.  589,  12 
S.  W.  235.  See  also,  post,  "Attach- 
ment Because  of  Insolvency  or  Fail- 
ure to  Pay  Debts,"  IX,  A,  3. 

Insolvency  constitutes  no  ground 
for  attachment,  and  it  can  not  be 
shown  in  excuse  or  mitigation  of  the 
act  of  procuring  an  attachment.  Kauf- 
man v.  Armstrong,  74  Tex.  65,  11  S. 
W.  1048. 

G.  FEAR  THAT  OTHER  CRED- 
ITORS   MAY    ATTACH. 

The  apprehension  that  some  other 
creditor  might  attach  affords  no  suffi- 
cient reason  for  suing  out  a  writ  of 
attachment,    but     rather     indicates     a 


reckless  disregard  of  the  rights  of  the 
debtor  where  the  attachment  is  sought 
on  such  grounds.  Willis  &  Bro.  v. 
McNatt,  75  Tex.  69,  12  S.  W.  478. 
See,  also,  post,  "Attachment  Merely  to 
Secure  Priority;  Apprehension  that 
Others  May  Attach,"  IX,  A,  4. 

V.  Property  Subject  to  Attach- 
ment. 

A.  GENERALLY;       PROPERTY 
SUBJECT  TO  EXECUTION. 

The  statutes  provide  that  the  writ 
of  attachment  may  be  levied  upon 
such  property  and  none  other,  as  is, 
or  may  be  by  law,  subject  to  levy  un- 
der the  writ  of  execution.  Rev.  Stats. 
1C6;  Sayles\  Civ.  Stats.,  art.  200.  Os- 
born  v.  Koenigheim,  57  Tex.  91,  94; 
Boone  v.  First  Nat.  Bank,  17  Tex.  Civ. 
App.  365,  369,  43  S.  W.  594. 

In  the  construction  of  attachment 
and  garnishment  statutes  the  rule  is, 
that  the  personal  property  in  the 
hands  of  a  garnishee,  in  respect  to 
which  he  may  be  charged,  must  be 
such  as  is  capable  of  being  seized  and 
sold  under  execution.  Price  v.  Brady, 
21   Tex.   614. 

"No  property  or  interest  in  property 
is  subject  to  sale  under  execution  or 
like  process  unless  the  debtor,  if  sui 
juris,  had  power  to  pass  title  to  such 
property  or  interest  in  property  by  his 
own  act."  Moser  &  Son  v.  Tucker  & 
Co.,  87  Tex.  94,  26  S.  W.  1044,  quoted 
with  approval  in  Boone  v.  First  Nat. 
Bank,  17  Tex.  Civ.  App.  365,  -369,  -43 
S.  W.  594. 

B.  CHOSES  IN  ACTION. 

Under  our  statutes,  choses  in  action 
are  not  liable  to  levy  and  sale  under 
an  execution.  Price  v.  Brady,  21  Tex. 
614. 

C.  INTEREST     UNDER     EXECU- 
TORY   CONTRACTS. 

The  levy  of  an  attachment  Can  not 
attach  to  an  interest  contracted  for, 
but  not  yet  acquired.  Smith  &  Co.  v. 
Whitfield,  67  Tex.  124,  2  S.  W.  822. 
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Thus  the  interest  of  the  defendant 
in  attachment,  under  a  contract 
whereby  he  was  to  have  a  portion  of 
certain  cotton  for  ginning,  is  not  sub- 
ject to  attachment  where,  at  the  time 
of  the  levy,  such  interest  has  not  been 
acquired.  Until  the  cotton  had  been 
ginned,  there  was  no  portion  thereof 
to  which  the  levy  could  attach.  Smith 
&  Co.  v.  Whitfield,  67  Tex.  124,  2  S. 
W.  822. 

Animals  delivered  to  a  dealer  in 
horses  to  be  cared  for  by  him  until 
sold,  and  to  be  sold  as  soon  as  pos- 
sible, under  a  written  agreement 
whereby  he  was  to  receive  a  part  of 
the  proceeds  as  compensation  for  his 
services  in  caring  for  the  horses  and 
in  effecting  a  sale  thereof,  were  not 
liable  to  an  attachment  at  the  suit  of 
his  creditors.  National  Cotton  Oil  Co. 
v.  Ray  (Civ.  App.),  91   S.  W.  322. 

Interest  of  Purchaser  in  Possession 
— Where  Title  Remains  with  Seller.— 
A  contract  for  the  purchase  of  per- 
sonal property,  under  which  its  pos- 
session passes  to  the  purchaser,  and 
by  the  terms  of  which  the  title  re- 
mains with  the  seller  until  a  deferred 
payment  of  purchase  money  is  made, 
is  an  executory  contract,  and  the 
property  is  not  subject  to  be  seize'1 
under  process  to  satisfy  the  creditors 
of  the  purchaser  until  they  have  paid 
or  tendered  to  the  original  seller  the 
amount  due  on  such  property.  City 
Nat.  Bank  v.  Tufts,  63  Tex.  113;  Tufts 
v.  Cleveland    (Sup.),  3  S.  W.  288. 

Claim   of   Seller  for   Deferred   Pay- 
ments  Where  Possession  Has  Passed  ' 
to  Purchaser. — Where  a  building  com- 1 
pany  delivers  materials  upon  a  lot  for  j 
the  purpose    of    erecting     a     portable ; 
house   thereon    for   the    owner   of    the  i 
lot,  and  the  owner  of  the  lot  makes  a 
payment   thereon,    the   owner   acquires ' 
such  a  right  in   the  material  that   the 
building    company    can     not     take      it 
from  his  possession,  and  thus  deprive 
him  of  it  as  a  security  for  the  money 
paid  by  him.     Creditors   of  the  buUd- 
ing   company   have    no    greater    rights 


than  the  company  itself;  and  while  the 
interest  of  the  company  in  the  material 
would  have  been  subject  to  sale,  it  was 
not  subject  to  the  levy  of  an  ordinary 
attachment,  but  the  levy  should  have 
been  by  notice  and  not  by  taking  pos- 
session. Ellis  v.  Bonner,  80  Tex.  198, 
201,  15  S.  W.  1045. 

D.        PROPERTY       MORTGAGED, 
PLEDGED,   OR   ASSIGNED. 

See   post,   "Attachment   of    Property 
Assigned,    Mortgaged    or    Conveyed," 
IX,  A,   11. 
1.   Generally. 

Whatever  diversity  of  opinion  may 
have  been  entertained  in  regard  to  the 
right  to  levy  an  attachment  or  execu- 
tion upon  property  which  a  debtor  has 
pledged  to  another,  there  can  be  no 
question  of  the  right  to  make  such 
levy  since  the  adoption  of  the  Revised 
Statutes.  The  statutes  provide  that 
"goods  and  chattels  pledged,  assigned, 
or  mortgaged  as  security  for  any  debt 
or  contract,  may  be  levied  upon  and 
sold  on  execution  against  the  person 
making  the  pledge,  assignment  or 
mortgage,  subject  thereto;  and  the 
purchaser  shall  be  entitled  to  the  pos- 
session where  it  is  held  by  the  pledgee, 
assignee  or  mortgagee,  on  complying 
with  the  conditions  of  the  pledge,  as- 
signment or  mortgage."  Rev.  Stat., 
2295,  2296.  Osborn  v.  Koenigheim,  57 
Tex.  91,  94;  Mensing  v.  Axer,  2  Posey 
268,  270. 

"The  right  to  levy  an  execution  or 
attachment  upon  mortgaged  property 
is  recognized  by  pur  courts."  Dahoney 
v.  Allison,  1  Posey  112,  114.  See,  also, 
Gillian  v.  Henderson,  12  Tex.  47; 
Wootton  v.  Wheeler,  22  Tex.  338;  Belt 
v.  Raguet,  27  Tex.  471,  482;  Sayles' 
Treat.,  §  566. 

A  deed  of  trust  is  but  a  security  for 
the  debt  due  to  the  creditors  named  in 
it,  and  does  not  have  the  effect  to  ex- 
empt the  property  described  in  it  from 
seizure  and  sale  under  legal  process 
to  satisfy  other  debts  subject  to  the 
mortgage  or  deed  of  trust.  Holland  v. 
Frock,    2    Posey    566,    567.      See,   also, 
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Wright  v.  Henderson,  12  Tex.  43,  44; 
Wootton  v.  Wheeler,  22  Tex.  338; 
Raysor  v.  Reid,  55  Tex.  266,  270. 

The  levy  is  made  subject  to  the 
prior  incumbrance  by  the  trust  deed, 
and  does  not  prevent  the  sale  by  the 
trustee.  Upon  the  sale,  the  surplus, 
after  the  satisfaction  of  the  mortgage 
and  the  attachment  lien,  follows  the 
funds.  Dahoney  v.*  Allison,  1  Posey 
112,   115. 

The  legal  title  of  land  conveyed  to 
a  trustee  to  secure  a  debt  remains  in 
the  grantor  until  sold  by  the  trustee. 
Before  the  sale  the  legal  title  can  be 
seized  and  sold  by  creditors  of  the 
grantor  subject  to  the  lien  created  by 
the  deed  of  trust.  An  attachment 
levied  upon  the  land  after  the  execu- 
tion of  the  deed  of  trust,  and  before 
the  trust  sale,  creates  a  lien  in  favor 
of  the  plaintiff  in  the  attachment 
against  all  others.  If  the  attachment 
lien  be  established  by  judgment  of  the 
court  the  effect  is  to  appropriate  any 
excess  in  the  proceeds  of  the  trust 
sale.  Wynne  v.  State  Nat.  Bank,  82 
Tex.  378,  17  S.  W.  918. 

But  it  is  otherwise  if  the  land  is 
sold  by  the  trustee  before  the  levy  of 
the  attachment.  In  such  case  no  lien 
is  acquired  upon  the  surplus  money  in 
the  hands  of  the  trustee  by  the  levy 
of  the  attachment;  and  the  pleadings 
should  show  that  at  the  date  of  the  levy 
of  the  attachment  the  lands  had  not 
been  sold  by  the  trustee.  Wynne  v. 
State  Nat.  Bank,  82  Tex.  378,  382,  17 
S.  W.  918. 

2.  Where  Property  Is  in  Possession  of 
the  Mortgagee  or  Trustee. 
Where  property  has  been  conveyed 
by  a  valid  trust  deed  to  secure  cred- 
itors, it  is  not  subject,  while  in  the 
trustee's  possession,  to  the  levy  of  an 
attachment  by  seizure  of  the  prop- 
erty. Pittman  v.  Rotan  Grocery  Co., 
15  Tex.  Civ.  App.  676,  678,  39  S.  W. 
1108;  Watterman,  etc.,  Co.  v.  Sil- 
berberg,  67  Tex.  100,  2  S.  W.  578;  Ca- 
bell v.   Johnston,   13   Tex.    Civ.    App. 


472,  473,  35  S.  W.  946,  affirmed  in  93 
Tex.  701,  no  op.;  McDonald  v.  Dor- 
brandt,  17  Tex.  Civ.  App.  277,  42  S.  W. 
1047;  Langham  v.  Lanier,  7  Tex.  Civ. 
App.  4,  26  S.  W.  255,  affirmed  in  93 
Tex.  645,  no  op.;  Southern  Soda  Works 
v.  Vines   (Civ.  App.),  36  S.  W.  942. 

The  property  in  the  hands  of  a 
trustee  is  subject  to  the  law  govern- 
ing pledges  (Hudson  v.  Wilkinson,  61 
Tex.  606),  and  in  this  state  property 
so  conditioned  is  not  the  subject  of 
attachment  by  seizure  by  creditors  of 
the  mortgagor.  Scott  v.  McDaniel,  67 
Tex.  315,  3  S.  W.  291;  Osborn  v. 
Koenigheim,  57  Tex.  91;  Cabell  v. 
Johnston,  13  Tex.  Civ.  App.  472,  473,- 
35  S.  W.  946,  affirmed  in  93  Tex.  701, 
no  op. 

The  statute  requires  in  attachments 
of  property  conveyed  by  assignment  or 
deed  of  trust  for  the  benefit  of  cred- 
itors that  notice  of  levy  shall  be  given, 
and  makes  no  provision  for  the  officer 
seizing  or  taking  possession  of  the 
property  levied  upon.  Having  failed 
to  pursue  the  mode  prescribed  by  the 
statute,  the  levy  was  invalid,  and  no 
lien  on  the  property  or  interest  therein 
in  any  manner  was  created  in  plain- 
tiffs. Pittman  v.  Rotan  Grocery  Co., 
15  Tex.  Civ.  App.  676,  679,  39  S.  W. 
1108.  See,  also,  Willis  &  Bro.  v. 
Thompson,  *5  Tex.  301,  20  S.  W.  155; 
Linz  v,  Atchinson,  14  Tex.  Civ.  App. 
647,  38  S.  W.  640,  affirmed  in  93  Tex. 
689,  no  op.;  Middlebrook  &  Bros.  v. 
Zapp,  79  Tex.  321,  15  S.  W.  258;  Gunter 
v.  Cobb,  82  Tex.  598,  17  S.  W.  84«; 
Currie  v.  Stuart  (Civ.  App.),  26  S.  W. 
147. 

Property  rightfully  in  the  possession 
of  the  mortgagee  or  trustee,  exceed- 
ing in  value  the  debt  it  secures,  can  be 
attached  as  against  the  mortgagor, 
but,  unless  the  mortgage  debt  be  first 
paid,  the  sheriff  himself  can  not  take 
possession  of  it,  but  the  levy  must  be 
made  in  accordance  with!  Revised 
Statutes,  §§  167,  2292,  2296.  Stiles  v. 
Hill,  etc.,  Co.,  62  Tex.  429;  Writght  v. 
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Henderson,  12  Tex.  43,  44;  Hannay 
v.  Thompson,  14  Tex.  142;  Morrow 
v.  Morgan,  48  Tex.  304;  Loving  v. 
Milliken,  59  Tex.  423;  Calhoun  v. 
Lumpkin,  60  Tex.  185,  186;  Rodriguez 
v.  Haynes,  76  Tex.  225,  13  S.  W.  296; 
Cabell  v.  Johnston,  13  Tex.  Civ.  App. 
472,  35  S.  W.  946,  affirmed  in  93  Tex. 
701,  no  op.;  Compton  v.  Seley  (Civ. 
App.),  27  S.  W.  1077. 

A  debtor  firm  conveyed  its  assets  to 
a  trustee  to  be  sold  for  the  benefit  of 
creditors  named.  A  subsequent  attach- 
ing creditor  could  reach  whatever  in- 
terest remained  in  the  mortgagors  by 
a  levy  by  notice  to  the  parties  in  pos- 
session. The  officer  taking  the  pos- 
session gave  the  trustee  the  right  to 
recover  it.  Such  recovery  was  prop- 
erly sought  by  claim  and  bond,  etc. 
Willis  &  Bro.  v.  Thompson,  85  Tex. 
301,  20  S.  W.  155. 

Where  a  writ  of  attachment  was 
levied  by  a  sheriff  upon  property  al- 
ready in  his  possession  as  a  trustee 
for  creditors,  and  he  made  due  return 
of  the  levy  upon  the  writ,  such  levy  is 
not  subject  to  collateral  attack  as  be- 
ing void.  Deware  v.  Wichita  Val. 
Mill,  etc.,  Co.,  17  Tex.  Civ.  App.  394, 
43   S.  W.   1047. 

A  warehouseman's  receipt,  nego- 
tiable in  form,  was  transferred  by  the 
holder  as  security  for  a  debt  to  one 
who  at  once  exhibited  the  same  to 
*  the  warehouseman  having  charge  of 
the  goods  pledged  as  security,  and  he 
at  once,  at  the  request  of  the  creditor, 
and  at  his  expense,  and  in  his  name, 
effected  an  insurance  on  the  goods, 
which  were  thereafter  held  for  the 
creditor.  Held,  the  property  was,  un- 
der the  facts  in  this  case  and  the  stat- 
utes (arts.  2292,  2296,  166,  167),  sub- 
ject to  attachment;  but  he  who  holds 
property  in  pledge  can  not  avail  him- 
self of  the  statutory  remedy  provided 
for  the  trial  of  the  right  of  property,  if 
the  levy  be  made  on  notice  as  the 
statute  directs,  and  the  pledgee's  pos- 
session    be     not    disturbed.     If,  how* 


ever,  possession  be  taken  by  the  of- 
ficer under  the  attachment,  the  statu- 
tory remedy  to  try  right  to  property 
may  be  resorted  to.  Osborn  v. 
Koenigheim,  57  Tex.  91. 

3.  Where  Property  Fraudulently 
Mortgaged,  Assigned,  etc 

Property  conveyed  or  encumbered 
by  an  insolvent  debtor  with  intent  to 
hinder,  delay  or  defraud  creditors  is 
subject  to  attachment.  McKinnon  v. 
Reliance  Lumber  Co.,  63  Tex.  30; 
Pierson  v.  Tom,  1  Tex.  577;  Mosely  v. 
Gainer,  10  Tex.  393;  Walcott  v. 
Brander,  10  Tex.  419;  Edrington  v. 
Rogers,  15  Tex.  188;  Wright  v.  Linn, 
16  Tex.  34;  Mills  v.  Howeth,  19  Tex. 
257;  Baldwin  v.  Peet,  etc.,  Co.,  22  Tex. 
708;  Weisiger  v.  Chisholm,  22  Tex. 
670;  Castro  v.  lilies,  22  Tex.  479; 
Garahy  v.  Bayley  &  Co.,  25  Tex.  Supp. 
294;  Lewis  v,  Castleman,  27  Tex.  407; 
Belt  v.  Raguet,  27  Tex.  471;  Smith  v. 
Boquet,  27  Tex.  507;  Van  Hook  v. 
Walton,  28  Tex.  59;  Hughes  v.  Roper. 
42  Tex.  116;  Eastham  v.  Roundtree,  56 
Tex.  110;  National  Bank  v.  Lovenberg, 
63  Tex.  506. 

Creditors  have  the  right  to  ignore 
the  possession  of  a  trustee  under  a 
void  deed  of  trust  from  the  debtor,  and 
seize  the  property  by  attachment;  but 
if  the  deed  of  trust  is  valid  they  should 
levy  subject  to  the  secured  debts  or 
garnish  the  trustee.  McDonald  v. 
Dorbrandt,  17  Tex.  Civ.  App.  277,  42 
S.  W.  1047. 

Land  conveyed  without  considera- 
tion and  with  no  intention  to  vest  the 
title  in  the  apparent  purchaser,  but 
that  it  may  be  held  by  him  in  trust  to 
be  sold  for  the  vendor,  is  subject  to 
attachment  for  the  debts  of  the  vendor 
contracted  afterwards.  McCamant  v. 
Batsell,   59   Tex.   363. 

Without  regard  to  the  question  of 
notice  of  a  previous  unrecorded  con- 
veyance, a  creditor  has  the  right  to 
subject  the  property  conveyed  thereby 
to  the  payment  of  his.  debt  by  means 
of  an  attachment  levy  and  sale,  where 
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such  conveyance  was  voluntary  and 
therefore  fraudulent  as  to  creditors. 
But  to  sustain  this  proposition  it  is 
necessary  that  he  should  have  been  a 
creditor  of  the  attachment  defendant 
before  said  defendant  executed  the  al- 
leged voluntary  conveyance.  Parks  v. 
Worthington,  101  Tex.  505,  509,  109 
S.  W.  909,  affirming  104  S.  W.  921. 

A  guardian  in  business,  becoming  in- 
volved, made  a  conveyance  of  his  stock 
of  goods  to  parties  to  whom  he  was 
indebted  "in  consideration  of  the  set- 
tlement in  full  of  the  several  debts 
aforesaid  *  *  *  and  of  the  cancellation 
and  receipt  in  full  of  said  debts  and 
claims  on  the  part  of  the  several  cred- 
itors aforesaid."  One  of  the  named 
creditors  was  a  minor  and  the  ward  of 
the  grantor.  The  minor  was  absent 
and  knew  nothing  of  the  transfer  be- 
fore the  seizure  of  the  goods.  Held: 
1.  That  the  guardian  could  not  make 
with  himself  such  a  contract  for  his 
ward.  2.  The  transfer  of  the  goods 
to  the  extent  of  the  attempted  sale  to 
the  minor  was  void,  and  the  goods  to 
that  extent  were  subject  to  the  seizure. 
Cabell  v.  Brown  Shoe  Co.,  81  Tex.  104, 
16  S.  W.  811. 

A  member  of  an  insolvent  mercan- 
tile firm  transferred  his  interest  therein 
to  his  brother  and  without  the  knowl- 
edge of  his  partner,  who  afterward 
learned  both  of  the  transfer  and  of  the 
insolvent  condition  of  the  firm.  The 
purchaser  knew  that  the  conveyance 
was  in  fraud  of  creditors.  Six  days 
after  learning  of  such  transfer  and 
insolvency  (which  were  then  known 
only  to  the  parties),  the  partner  who 
had  not  sold  out  united  with  the  pur- 
chaser from  his  former  partner  in  a 
deed  of  assignment,  in  which  he  desig- 
nated such  purchaser  as  his  partner, 
and  which  purported  to  convey  all 
their  property,  with  a  provision  that 
accepting  creditors  should  release  their 
claims.  In  a  suit  between  the  assignee 
and  an  attaching  creditor  of  the  origi- 
nal   partnership,    held:    (1)    The    fact* 


disclosed  a  clear  case  of  conspiracy  to 
defraud  the  creditors  of  the  original 
partnership.  (2)  As  to  creditors  of 
the  original  firm  the  goods  assigned 
were  in  the  same  position  as  to  owner- 
ship that  existed  before  the  fraudulent 
conveyance  to  the  brother  was  made. 
(3)  The  goods  were  subject  to  attach- 
ment. Cleveland  v.  Battle,  68  Tex. 
Ill,  3  S.  W.  081. 

Where  a  preferred  creditor  under  a 
trust  deed  accepts  the  same  knowing 
that  the  claim  of  another  creditor 
preferred  thereunder  is  fictitious  and 
his  acceptance  is  with  the  intention 
of  giving  such  fictitious  claim  a  false 
standing  and  for  the  purpose  of  aiding 
the  creditor  owning  the  same  in  secur- 
ing its  payment,  his  acceptance  is 
fraudulent  as  to  the  attaching  creditor 
who  is  not  mentioned,  in  the  deed  and 
the  attachment  is  not  wrongful  as  to 
him.  Weaver  v.  Goodman  (Civ.  App.), 
51  S.  W.  860.  See,  also,  Howell  Bros. 
Shoe  Co.  v.  Mars,  82  Tex.  493,  17  S. 
W.  370;  Louisiana  Sugar-Refining  Co. 
v.  Harrison,  9  Tex.  Civ.  App.  141,  29 
S.  W.  500;  Rider  v.  Hunt,  6  Tex.  Civ. 
App.  238,  25  S.  W.  314;  Frost  v.  Ma- 
son, 17  Tex.  Civ.  App.  465,  44  S.  W. 
53,  affirmed  in  93  Tex.  660,  no  op.; 
Haas  v.  Kraus,  86  Tex.  687,  689,  27  S. 
W.  256,  affirming  6  Tex.  Civ.  App.  665, 
25  S.  W.  1025. 

Mode  of  Levy  upon  Property  Fraud- 
ulently Transferred. — Where  property 
is  fraudulently  transferred  by  a  debtor 
by  an  instrument  importing  an  abso- 
lute sale,  it  can  not  be  subjected  to  an 
attachment  lien  under  a  levy  by  no- 
tice merely,  but  the  levy,  to  be  ef- 
fectual, must  be  made  by  actual  seizure 
of  the  property  in  the  possession  of 
the  transferee.  Rev.  Stat.,  arts.  200, 
2349,  construed.  Kessler  v.  Halff  & 
Bro.,  21  Tex.  Civ.  App.  91,  51  S.  W. 
48,  affirmed  in  93  Tex.  644,  no  op. 

Where  Trustee  Participates  in  Fraud, 
but  Beneficiary  Innocent. — Upon  the 
acceptance  of  a  deed  of  trust  by  a 
creditor   secured   thereby  but  not  par- 
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ticipating  in  the  fraud  of  its  execution* 
it  became  a  valid  lien  upon  the  prop- 
erty to  secure  his  claim,  and  the  trustee 
was  entitled  to  the  possession;  a  sub- 
sequent levy  of  attachment  by  another 
creditor,  made  by  seizure,  instead  of 
by  notice  as  provided  by  law,  was  void 
and  created  no  lien.  Sutton  v.  Simon, 
etc.,  Co.,  91  Tex.  638,  45  S.  W.  559. 

Though  the  trustee  in  such  case 
participated  in  the  fraud  he  was  en. 
titled  to  retain  possession  of  the  prop- 
erty, as  against  the  attaching  creditor. 
Sutton  v.  Simon,  etc.,  Co.,  91  Tex.  638, 
45  S.  W.  559. 

4.  Acceptance  of  Deed  Necessary  as 
against  Attaching  Creditor. 

In  order  that  a  trust  deed  may  be 
effective  as  against  attaching  cred- 
itors, it  must  have  been  accepted  by 
some  one  or  more  of  the  beneficiaries 
thereunder  before  the  levy  of  the  at- 
tachment, and  in  an  action  by  the 
trustee  against  the  attaching  creditor, 
it  is  necessary  that  such  acceptance 
should  be  alleged  and  proved.  Tittle 
v.  Vanleer,  89  Tex.  174,  29  S.  W.  1065, 
34  S.  W.  715,  reversing  27  S.  W.  736; 
Alliance  Milling  Co.  v.  Eaton,  etc.,  Co., 
86  Tex.  401,  25  S.  W.  614,  reversing  23 

5.  W.  455;  Rock  Island  Plow  Co.  v. 
Hill  (Civ.  App.),  32  S.  W.  242. 

But  the  statutes  regulating  assign- 
ments by  persons  insolvent  or  con- 
templating insolvency  give  effect  to 
such  assignments  independent  of  the 
acceptance  by  creditors.  Tittle  v. 
Vanleer,  89  Tex.  174,  178,  29  S.  W. 
1065,  34  S.  W.  715,  reversing  27  S.  W. 
736.  See,  generally,  the  title  AS- 
SIGNMENTS FOR  THE  BENEFIT 
OF  CREDITORS,  ante,  p.  113. 
5.    Interest  of  Mortgagee  or  Pledgee. 

The  interest  conferred  by  a  lien 
upon  property  is  not  subject  to  at- 
tachment. The  creditors  of  a  mort- 
gagee can  acquire  by  attachment  no 
title  to  the  property  mortgaged.  Adoue 
v.  Jemison  &  Co.,  65  Tex.  680. 

Failure  to  record  a  mortgage  can 
not   avail   attaching  creditors    of     the 


mortgagee  who  seek  to  subject  his  in- 
terest in  the  mortgaged  property  to 
the  satisfaction  of  their  claim.  Adoue 
v.  Jemison  &  Co.,  65  Tex.  680. 

E.  PROPERTY  CONVEYED  BY 
STATUTORY  ASSIGNMENTS 
FOR  BENEFIT  OF  CRED- 
ITORS. 

See   post,   "Attachment   of   Property 
Assigned,    Mortgaged,    or    Conveyed," 
IX,  A,  11.  ' 
1.    Generally. 

In  case  of  an  assignment  for  bene- 
fit of  creditors  under  the  statute,  no 
creditor  has  the  right,  through  any 
kind  of  process,  to  seize  the  assigned 
estate  and  take  it  out  of  the  hands  of 
an  assignee,  but  must  take  under  it. 
or  be  content  to  reach  any  estate  that 
may  not  be  properly  paid  to  creditors 
through  a  writ  of  garnishment,  or  in 
some  method  recognized  as  proper, 
should  any  funds  belonging  to  the  es- 
tate be  paid  into  court  at  the  close  of 
the  assignee's  administration.  An  at- 
tachment can  be  lawfully  levied  upon 
the  property  only  by  giving  notice  to 
the  assignee,  and  the  attaching  cred- 
itor is  postponed  until  the  claims  of  all 
creditors  claiming  under  the  assign- 
ment have  been  satisfied.  Scott  r. 
McDaniel,  67  Tex.  315,  317,  3  S.  W. 
291;  Keating  v.  Vaughn,  61  Tex.  518; 
Nave  v.  Britton,  61  Tex.  572;  Thomas 
v.  Chapman,  62  Tex.  193;  Windham  v. 
Patty,  62  Tex.  490;  Piggott  v.  Schram 
&  Co.,  64  Tex.  447;  Moody  &  Co.  v. 
Carroll,  71  Tex.  143,  8  S.  W.  510;  Hart 
&  Co.  v.  Blum,  76  Tex.  113,  13  S.  W- 
181;  Dupuy  v.  Ullman,  etc.,  Co.,  78 
Tex.  341,  14  S.  W.  790;  Tittle  v.  Van- 
leer, 89  Tex.  174,  reversing  29  S.  W. 
1065,  affirming  34  S.  W.  715;  Sutton  v. 
Simon,  etc.,  Co.,  91  Tex.  638,  45  S.  W. 
559;  Langham  v.  Lanier,  7  Tex.  Civ. 
App.  4,  26  S>  W.  255,  affirmed  in  93 
Tex.  645,  no  op.;  Cabell  v.  Johnston,  13 
Tex.  Civ.  App.  472,  473,  35  S.  IV.  M* 
affirmed  in  93  Tex.  701,  no  op.;  Sutton 
v.  Gregory  (Civ.  App.),  45  S.  W.  932, 
affirmed  in  93  Tex.  696,  no  op. 
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As  against  a  subsequent  attaching 
creditor  a  statutory  assignment  takes 
priority;  and  in  a  contest  with  such  at- 
taching creditor  it  is  of  no  conse- 
quence whether  at  the  date  of  the 
levy  of  his  attachment  the  property 
was  in  the  custody  of  the  law.  Cit> 
Bank  v.  Mechanics'  Nat.  Bank,  87  Tex. 
295,  28  S.  W.  277,  affirming  7  Tex.  Civ. 
App.  584,  27  S.  W.  848. 

As  against  attaching  creditors  the 
assignee,  under  a  prior  general  assign- 
ment by  the  defendant  in  attachment, 
is  entitled  to  title  and  possession  of 
the  assets  so  assigned.  Dupuy  v.  Ull- 
man,  etc.,  Co.,  78  Tex.  341",  14  S.  W. 
790. 

Although  the  complete  right  to  ex- 
ecute the  trust  may  not  vest  in  the 
assignee  before  the  execution  of  his 
bond,  the  title  of  the  property  passes 
to  him  as  a  trustee  by  the  execution 
and  delivery  of  the  deed  of  assign- 
ment; and  the  right  of  creditors  to  fix 
liens,  by  attachment  or  otherwise, 
upon  the  property,  ceases.  Schoolher 
v.  Hutchins,  66  Tex.  324,  1  S.  W.  266. 

A.  and  F.  were  partners  in  the  drug 
business.  A.  bought  out  F.,  assuming 
the  indebtedness  of  the  firm.  He  bor- 
rowed from  B.  the  money  used  in  pay- 
ing F.  Subsequently  he  assigned  the 
stock  as  above  to  B.  to  pay  his  claim, 
and  the  residue  to  be  divided  among 
the  creditors  of  the  firm.  It  was  held 
that  a  creditor  of  the  firm  could  not 
by  attachment  proceedings  interfere 
with  B.'s  interest  under  the  assign- 
ment. B.  by  the  assignment  took  the 
entire  interest  of  the  late  firm  in  the 
goods.  Hart  &  Co.  v.  Blum,  76  Tex. 
113,  13  S.  W.  181. 

Where  a  deed  of  assignment  was 
executed  by  Mrs.  R.  Terry  and  M.  M. 
Terry,  the  latter  having  no  property 
nor  interest  in  the  property  that  could 
pass  by  the  instrument,  the  goods  as- 
signed were  not  subject  to  attachment 
at  the  suit  of  Mrs.  Terry's  creditors. 
The  deed  was  sufficient  to  pass  all  of 
Mrs.  Terry's  title  to  the  goods,  which 
was  all  the  right  any  one  had  to  them, 
2  Tex— 22 


and  to  enable  her  creditors  to  get  the 
full  benefit  of  the  assignment.  The 
remedy  of  her  creditors,  therefore, 
was  an  appeal  to  the  equity  jurisdic- 
tion of  the  court  to  secure  a  proper 
distribution  of  the  property  assigned, 
and  not  by  attachment.  Jones  v. 
Patty  (Sup.),  1  S.  W.  633. 

A  husband  carried  on  a  mercantile 
business  in  the  name  of  his  wife.  The 
business  failing,  the  wife,  at  the  in- 
stance and  under  the  direction  of  the 
husband,  executed  to  a  trustee  an  as- 
signment for  the  creditors  of  the  firm, 
describing  them  as  her  creditors.  The 
property  conveyed  was  community 
property.  In  a  contest  by  the  trustee 
against  creditors  attaching  the  prop- 
erty subsequent  to  the  assignment,  it 
was  held  that  the  conveyance  operated 
as  a  conveyance  of  the  property, 
equally  as  if  executed  by  the  husband 
directly  under  his  own  hand,  and  was 
not  therefore  subject  to  the  attach- 
ment. Wetzel  v .  Simon  &  Co.,  87  Tex. 
403,  28  S.  W.  274,  942,  reversing  the 
same  case  in  25  S.  W.  792,  26  S.  W. 
642. 

2.  Attachment  Not  Justified  Because 
Sufficient  Remains  to  Satisfy 
Creditors. 

An  attachment  of  such  property  by 
seizure  and  taking  the  same  out  of  the 
possessio'n  of  the  assignee  can  not  be 
justified  upon  the  ground  that  there 
still  remains  in  the  hands  of  the  as* 
signee  sufficient  property  to  pay  the 
debts  of  creditors  claiming  under  the 
assignment  and  all  expenses.  Lang- 
ham  v.  Lanier,  7  Tex.  Civ.  App.  4,  26 
S.  W.  255,  affirmed  in  93  Tex.  645,  no 
op.;  Nave  v.  Britton,  61  Tex.  572; 
Merchants'  Nat.  Bank  v.  Barger,  8 
Tex.  Civ.  App.  332,  28  S.  W.  698  (see 
87  Tex.  435);  Cabell  v.  Johnston,  13 
Tex.  Civ.  App.  472,  473,  35  S.  W.  946, 
affirmed  in  93  Tex.  701,  no  op.  See, 
also,  post,  "Measure  of  Damages  in 
Favor  of  Trustee,  Mortgage,  or  As- 
signee," IX,  C,  4,  a,  (20). 
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3.  Burden  upon  Attaching  Creditor 
Seeking  to  Subject  Balance  in 
Hands  of  Assignee. 

An  attaching  creditor  claiming  the 
proceeds  of  the  debtor's  property, 
which  had  been  conveyed  by  valid  as- 
signment for  the  benefit  of  named 
creditors,  must  show  that  the  claims 
enumerated  in  the  deed  of  assignment 
have  been  paid,  in  order  to  subject  the 
fund  in  the  hands  of  the  assignee  to 
the  satisfaction  of  his  debt.  Kellogg 
&  Co.  v.  Muller,  68  Tex.  182,  4  S.  W. 
361;  Nave  v.  Britton,  61  Tex.  572. 

4.  Effect  of  Fraud  in  the  Assignment 
When  an  assignment  for  the  benefit 

of  creditors  is  made  under  the  statute, 
the  rights  of  the  creditors  attach  to  it, 
and  no  act  of  the  assignor  or  of  the 
assignee,  or  of  both,  at  the  time  the 
assignment  is  made,  or  preceding  it, 
but  in  contemplation  of  it,  done  with 
intent  to  defeat,  delay  or  defraud  cred- 
itors, will  authorize  a  creditor  to  treat 
the  assignment  as  void,  or  justify  his 
attachment  of  the  assigned  property  to 
the  prejudice  of  other  creditors.  Blum 
v.  Welborne,  58  Tex.  157. 

Even  if  one  of  the  parties  making 
an  assignment  was  not  a  partner,  and 
joined  in  the  deed  for  the  purpose  of 
securing  payment  of  his  individual 
debts  with  funds  belonging  to  the 
other  assignor,  it  did  not  justify  the 
creditors  of  the  latter  in  a  seizure  of 
the  goods  under  attachment.  Wind- 
ham v.  Patty,  62  Tex.  490. 

The  remedy  of  such  creditors  is  in 
a  proper  distribution  of  the  property 
assigned,  under  the  assignment,  en- 
forced by  an  appeal  to  the  equity  ju- 
risdiction of  the  court.  Windham  v. 
Patty,  62  Tex.  490. 

The  assignment  law  does  not  recog- 
nize or  regard  the  intent  of  a  debtor 
who  makes  an  assignment.  If  the  as- 
signment, honestly  made,  is  sufficient 
to  convey  the  property  to  the  assignee, 
and  does  convey  it,  a  creditor  can  not 
attach  the  property  thus  conveyed.  An 
assignment   is   to   be   regarded  in   law 


as  conclusively  not  intended  to  defraud 
creditors  in  the  sense  of  the  attach- 
ment law,  as  applied  between  creditors 
of  a  common  debtor,  where  the  debtor 
transfers  his  property  for  their  bene- 
fit. Piggott  v.  Schram  &  Co.,  64  Tex. 
447. 

Evidence  as  to  the  manner  of  man- 
aging the  assigned  property  while  it 
was  in  the  hands  of  the  assignee,  as 
tending  to  show  a  fraudulent  intention 
on  the  part  of  the  debtor,  is  irrelevant 
Piggott  v.  Schram  &  Co.,  64  Tex.  447. 

5.  Effect  of  Possession  in  Prior  Mort- 

gagee. . 

An  assignee  was  unable  to  obtain 
actual  possession  of  the  property  from 
the  fact  that  it  was  held  under  a  valid 
mortgage  at  the  date  of  the  assign- 
ment. Other  creditors  sought  to  ap- 
propriate the  property  by  attachment 
Held,  that  as  between  .  the  assignee 
and  the  attaching  creditors  the  prop- 
erty was  not  subject  to  attachment  by 
reason  of  the  possession  remaining  in 
the  prior  mortgagee.  Dupuy  v.  Ull- 
man,  etc.,  Co.,  78  Tex.  341,  14  S.  W. 
790. 

6.  Mortgage    and    Statutory    Assign- 

ments Distinguished. 

See,  generally,  the  title  ASSIGN- 
MENTS  FOR  THE  BENEFIT  OF 
CREDITORS,   ante,   p.   113. 

A  conveyance  of  personal  property 
made  by  a  debtor  to  a  creditor,  with 
power  to  sell  the  property  and  pay 
the  debt,  with  a  reservation  to  the 
debtor  bf  such  portion  of  the  property 
as  may  not  be  required  to  pay  the 
debt,  is  a  mortgage.  When  a  like 
conveyance  is  made  to  a  creditor,  who 
is  also  the  debtor's  surety  on  other 
debts,  for  the  purpose  of  paying  debts, 
including  those  due  the  creditor  and 
those  of  which  he  is  surety,  the  in- 
strument is  essentially  a  chattel  mort- 
gage, and  it  can  not  be  said  in  such 
case  that  the  surety  holding  the  mort- 
gage is  a  trustee  for  the  creditor. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
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Tex.  100,  2  S.  W.  578,  following  Stiles 
%\    Hill,  et  al.,  62  Tex.  429. 

Such  instrument  being  essentially  a 
chattel  mortgage,  the  property  con- 
veyed would  be  subject  to  a  proper 
levy  of  a  writ  of  attachment  at  the  suit 
of  third  parties,  but  could  not  be  taken 
from  the  possession  of  the  mortgagee. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
Tex.    100,  2   S.  W.  578. 

If  the  property  is  held  under  a  legal 
assignment,  which  divests  the  assignor 
of  all  interest,  legal  or  equitable  in  the 
assignee  for  the  benefit  of  all  the  cred- 
itors, no  creditor  can  obtain  by  attach- 
ment a  preference  over  the  others. 
Watterman,  etc.,  Co.  v.  Silberberg,  67 
Tex.  100,  2  S.  W.  578. 

If  the  instrument  on  its  face  when 
construed  according  to  the  settled 
rules  of  construction  in  this  state,  does 
not  pass  the  title  of  the  assignor  to  the 
assignee,  it  can  not  be  held  to  be  an 
assignment  but  must  be  held  to  be  a 
mortgage.  Tittle  v.  Vanleer,  89  Tex. 
174,  178,  29  S.  W.  1065,  3?4  S.  W.  715, 
■  reversing  27  S.  W.  736;  Watterman, 
etc.,  Co.  v.  Silberberg,  67  Tex.  100,  101, 
2  S.  W.  578;  Johnson  v.  Robinson  & 
Co.,  68  Tex.  399,  4  S.  W.  625. 

In  case  of  a  conveyance,  in  the  na- 
ture of  a  mortgage,  to  a  trustee  with 
power  to  sell,  whatever  residuary  in- 
terest the  debtor  may  have  is  subject 
to  the  claims  of  creditors  not  pro- 
tected by  it,  and  this  they  may  reach 
by  any  lawful  process;  but  when,  by 
the  terms  of  the  instrument,  the  trus- 
tee is  entitled  to  possession,  it  comes 
within  the  statutes  regulating  assign- 
ments for  benefit  of  creditors  and  can 
not  be  taken  from  him  upon  the  levy 
of  an  attachment  or  other  writ.  (Rev. 
Stats.,  arts.  2292,  2296,  167.)  Scott  v. 
McDaniel,  67  Tex.  315,  317,  3  S.  W. 
291. 

Where  at  the  time  an  attachment 
was  levied  the  trustee  was  in  posses- 
sion of  the  goods,  for  the  benefit  of 
certain  creditor^  'they  ware  not  sub* 
ject  to  the  writ  of  the  attachment,  and 


it  was  immaterial  whether  the  instru- 
ment was  a  deed  of  trust  or  an  assign- 
ment. Southern  Soda  Works  v.  Vines 
(Civ.  App.),  36  S.  W.  942;  Cabell  v. 
Johnston,  13  Tex.  Civ.  App.  472,  473,  35 
S.  W.  946,  affirmed  in  93  Tex.  701, 
no  op. 

D.  &  D.  being  insolvent,  conveyed 
all  their  property  to  Vanleer,  trustee, 
to  take  possession,  sell  for  cash,  make 
deed  in  their  names  to  purchasers,  to 
apply  proceeds  to  expenses  of  the 
trust,  to  payment  of  certain  creditors 
in  order  named,  and  should  there  be  a 
surplus  it  was  to  be  paid  to  the  grant- 
ors, one-half  to  each.  It  was  held  that 
the  instrument  was  a  trust  deed  and 
not  an  assignment,  and  that  it  did  not 
vest  title  in  the  trustee.  Tittle  v.  Van- 
leer, 89  Tex.  174,  29  S.  W.  1065,  34  S. 
W.  715,  reversing  27  S.  W.  736. 

7.    Property  Conveyed  under  Foreign 
Deed  of  Assignment 

Exemption  laws  have  application  to 
persons  resident  in  the  state  in  which 
they  exist,  and  when  a  voluntary  deed 
of  assignment  conveys  property  in 
that  and  other  states  it .  would  seem 
that  the  exemption  laws  of  the  domi- 
cile of  the  assignor  should  be  given 
effect;  but  it  is  otherwise  in  the  case 
of  a  statutory  assignment.  Therefore, 
where  a  person  domiciled  in  the  state 
of  Missouri  and  owning  property  both 
in  that  state  and  in  Texas  made  a  vol- 
untary assignment  of  all  his  property 
for  the  benefit  of  his  creditors,  except 
such  as  by  the  laws  of  the  state  in 
which  he  resided  was  exempted  from 
force  sale,  such  assignment  was  not 
vitiated  by  the  fact  that  the  exempt 
property  was  to  be  ascertained  by.  the 
laws  of  the  state  of  Missouri.  There- 
fore personal,  property  situated  in 
Texas  and  expressly  conveyed  by  the 
assignment,  was  not  subject  to  attach- 
ment. Weider  v.  Maddox,  66  Tex.  372, 
1  S.  W.  168. 

F.     CROPS    SUBJECT    TO    LAND. 
LORD'S  LIEN. 
While   a   landlord   has    no   right   of 
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possession  by  virtue  of  his  statutory 
lien,  the  seizure  and  removal  of  the 
crop  from  the  rented  premises,  under 
an  attachment  or  execution,  against 
the  tenant,  is  an  invasion  of  his  right 
which  he  can  protect  by  proper-  p#ro- 
ceedings.  Evans  v.  Groesbeck,  42  Tex. 
Civ.  App.  43,  93  S.  W.  1005,  overruling, 
in  part,  Groesbeck  v.  Evans  (Civ. 
App.),  83  S.  W.  430,  431,  S.  C,  40  Tex. 
Civ.  App.  216,  88  S.  W.  889. 

G.     LANDLORD'S    INTEREST    IN 
CROPS  GROWN   ON   SHARES. 

Ordinarily  a  landlord's  interest  in 
the  crops  of  his  tenant  which  are 
grown  on  the  shares  is  an  attachable 
interest,  not  a  mere  lien.  Rentfrow  v. 
Lancaster,  10  Tex.  Civ.  App.  321,  31 
S.  W.  229. 

H.   FIXTURES. 

Fixtures  are  not  subject  to  attach- 
ment. Jones  v.  Bull,  90  Tex.  1«7,  37 
S.  W.   1054,  reversing  36  S.  W.  501. 

If,  subsequent  to  the  execution  of 
a  mortgage  upon  personal  property, 
the  owner  attaches  it  as  a  fixture  to 
the  freehold  in  which  he  claims  a 
homestead,  he  thereby  renders  it  ex- 
empt from  the  claims  of  third  persons, 
and  even  the  mortgage  can  subject  it 
to  the  satisfaction  of  his  demand  only 
by  the  foreclosure  of  the  mortgage, 
and  not  by  attachment  or  execution  is- 
sued without  the  foreclosure  of  the 
mortgage.  Low  v.  Tandy,  70  Tex. 
745,  748,  8  S.  W.  620;  McNeil  v.  Moore, 
7  Tex.  Civ.  App.  536,  27  S.  W.  163. 

Plaintiff  sued  on  promissory  note 
secured  by  mortgage  on  mill  machin- 
ery permanently  attached  to  defend- 
ant's homestead.  Attachment  was 
sued  out,  which  was  levied  on  the  ma- 
chinery. It  appeared  that  one  M.  had 
sdd  the  machinery  to  8.,  taking  note 
without  security.  S.  then  sold  to  de- 
fendant, with  agreement  that  title 
should  remain  in  S.  until  defendant  had 
paid  purchase  money.  Afterwards 
defendant  and  S.  gave  a  joint  note  to 
M.  for  the  debt,  with  lien  on  machin- 
ery.    The    note   sued   on    was   a    sub- 


stitute for  the  last  note  and  mortgage 
on  the  mill  machinery  given  to  secure 
it;  note  and  mortgage  transferred  to 
plaintiff.  Held:  1.  The  mortgage  on 
the  machinery  was  good.  Defendant 
could  acquire  no  homestead  privilege 
as  against  S.  2.  The  transfer  when 
the  second  note  was  given  changed 
the  form  of  contract  between  S.  and 
defendant  from  a  conditional  sale,  and 
vested  title  in  the  latter,  incumbered 
with  an  express  lien.  3.  As  the  prop- 
erty was  attached  to  the  homestead, 
the  mortgage  was  prima  facie  invalid; 
to  charge  the  lien  on  the  property, 
plaintiff  must  have  gone  behind  the 
mortgage  and  shown  facts  to  sustain 
his  mortgage  lien;  such  facts  should 
have  been  pleaded.  4.  If  title  to  the 
property  had  remained  in  S.,  not  even 
that  fact  would  render  the  property 
subject  to  attachment  for  debts  of  de- 
fendant due  third  parties.  If  M.'s 
debt  had  constituted  a  lien,  he  could 
not  have  taken  it  by  attachment.  As 
against  attachment,  defendant's  home- 
stead plea  was  a  complete  defense. 
McNeil  v.  Moore,  7  Tex.  Civ.  App. 
536,  27   S.  W.   163. 

A  cotton  gin  with  stationary  engine 
and  press  was  shown  to  be  a  fixture. 
Attachment  and  sale  of  the  gin,  etc., 
as  personal  property,  was  void,  and 
conferred  no  title  on  the  purchaser. 
Jones  v.  Bull,  85  Tex.  136,  19  S.  W. 
1031. 

But  a  claimant  who  pbtains  posses- 
sion of  the  property  by  filing  the 
statutory  bond  and  oath  is  afterwards 
estopped  to  deny  that  it  is  personal 
property.  Jones  v.  Bull,  90  Tex.  187, 
37  S.  W.  1054,  reversing  36  S.  W.  .501; 
Bull  v.  Jones  (Civ.  App.),  47  S.  W.  474. 

I.    LEASEHOLD  INTEREST. 

Under  the  statute  of  this  state  which 
prohibits  a  subletting  of  leased  prem- 
ises without  consent  of  the  landlord, 
a  leasehold  estate  held  under  a  con- 
tract which  does  not  in  terms  au- 
thorize the  tenant  to  sublet  is  not  sub- 
ject   to    forced   sale    for   the    tenant's 
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debt.  Moser  &  Son  v.  Tucker  &  Co., 
87  Tex.  94,  26  S.  "  W.  1044;  White 
Sewing  Mach.  Co.  v.  Atkeson,  75  Tex. 
330,  12  S.  W.  512.  See,  also,  post, 
"Attachment  and  Sale  of  Leasehold  In* 
terest,"   IX,   C,   4,  a,    (18). 

A  leasehold  interest  under  a  lease 
making  the  lessee's  right  to  sublet 
conditional  upon  the  lessor's  permis- 
sion, or  giving  him  permission  to  sub- 
let to  a  responsible  party,  thus  repos- 
ing a  personal  trust  in  him,  is  not,  un- 
der the  statute,  subject  to  attachment 
or  execution  against  the  lessee,  and 
the  levy  of  an  attachment  thereon  can 
not  be  upheld  by  virtue  of  the  les- 
sor's consent  to  have  the  leasehold 
subjected  to  the  debt.  Boone  v.  First 
Nat.  Bank,  17  Tex.  Civ.  App.  365,  43 
S.  W.  594.  See,  also,  Moser  &  Son  v. 
Tucker  &  Co.,  87  Tex.  94,  26  S.  W. 
1044. 

It  is  otherwise,  however,  where  the 
landlord  has  executed  a  written  waiver 
of  the  conditions  of  the  lease  and  of 
the  statute  prohibiting  subletting  of 
the  premises,  to  a  creditor  of  the  ten- 
ant. In  such  a  case  the  creditor  may 
acquire  a  valid  lien  upon  the  leasehold 
interest  by  the  levy  of  an  attachment; 
and  it  is  immaterial  that  the  tenant 
had  no  knowledge  of  the  existence  of 
such  written  waiver  until  after  the 
levy-  Copeland  v.  Cooper  Grocery 
Co.   (Civ.  App.),  63   S.  W.  886,  887. 

J.     EQUITABLE    INTERESTS     IN 
LAND. 

Equitable  interests  in  land  were  not 
subject  to  execution  at  common  law. 
Trust  estates  were  made  so  by  statute 
29  Charles  II,  §  3,  but  this  act  did  not 
subject  all  equitable  interests  to  sale. 
Under  the  decisions  where  the  statute 
prevails  trust  estates  are  not  liable  to 
execution  against  the  beneficiaries, 
except  in  case  of  a  clear  and  simple 
trust  for  the  benefit  of  the  debtor;  and 
the  result  of  our  decisions  is  to  rec- 
ognize a  similar  rule  as  to  equitable 
estates  in  land  under  our  statute. 
(Cases      on     this     subject    reviewed.) 


Chase  v.  York   County  Sav.   Bank,  89 
Tex.   316,   36   S.   W.   406. 

Eleven  parties  having  contributed  in 
various  proportions  funds  used  to  pur- 
chase nine  tracts  of  land,  which  they 
caused  to  be  conveyed  to  one  of  their* 
number  as  trustee,  united  in  executing 
an  instrument  releasing  their  interests 
and  title  to  such  trustee  and  declaring 
the  nature  of  the  trust  to  be  that  such 
person  had  the  absolute  title  and  right 
to  convey,  but  was  trustee  only  for 
the  purpose  of  accounting  to  them  for 
the  proceeds  of  the  land  when  sold,  in 
proportion  to  the  amounts  respec- 
tively contributed.  Held,  that  this  in* 
strument  placed  the  entire  title  to  the 
land,  legal  and  equitable,  in  the  trus- 
tee, and  left  no  interest  in  any  of  the 
beneficiaries  which  could  be  taken  by 
levy  on  and  sale  of  the  land  under  ex- 
ecution against  them.  The  interest  in 
the  beneficiaries  was  not  such  an  in- 
terest in  the  land  as  was  subject  to 
levy,  and  it  could  be  reached  only  by 
an  equitable  proceeding  for  that  pur- 
pose. Chase  v.  York  County  Sav. 
Bank,   89   Tex.   316,   36   S.   W.   406. 

K.     HOMESTEAD     AND     OTHER 
EXEMPTIONS. 

See  the  titles  EXEMPTIONS 
FROM  EXECUTION  AND  AT- 
TACHMENT;  HOMESTEAD  EX- 
EMPTIONS. 

L.  PROPERTY  OF  CORPORATE 
DEFENDANT. 

After  a  corporation  becomes  insol- 
vent and  ceases  to  carry  on  its  business, 
its  property  is  held  by  its  directors  as 
a  trust  fund  for  the  benefit  of  all  of  its 
creditors,  and  they  can  not  acquire  a 
preference  lien  upon  the  assets  by  at- 
tachment or  other  judicial  process. 
Moon  Bros.  Carriage  Co.  v.  Waxaha- 
chie,  etc.,  Co.,  89  Tex.  511,  512. 
35  S.  W.  1047  (affirming  13  Tex.  Civ. 
App.  103,  35  S.  W.  337);  Orr,  etc., 
Shoe  Co.  v.  Thompson,  89  Tex.  501, 
35  S.  W.  473;  Lyons-Thomas  Hard- 
ware Co.  v.  Perry  Stove  Mfg.  Co.,  86 
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Tex.  143,  24  S.  W.  16;  Rogers  v. 
East  Line  Lumber  Co.,  11  Tex.  Civ. 
App.  108,  33  S.  W.  312,  (affirmed  in  93 
Tex.  737,  no  op.);  Farmers',  etc.,  Bank 
v.  Waco,  etc.,  Light  Co.  (Civ.  App.), 
36  S.  W.  131,  132  (see  «89  Tex.  329). 

Where  a  trading  corporation  be- 
comes insolvent,  ceases  to  do  busi- 
ness, and  by  a  unanimous  vote  of  its 
stockholders  places  its  entire  assets 
in  the  hands  of  its  president  and  di- 
rectors as  trustees,  to  be  distributed 
ratably  among  its  creditors,  the  prop- 
erty is  not  liable  to  attachment  by  a 
creditor  of  the  corporation.  Wright 
v.  Euless,  12  Tex.  Civ.  App.  136,  34  S. 
W.   302. 

The  fact  that  the  attachment  was 
levied  before  the  appointment  of  a  re- 
ceiver  does  not  prevent  the  court 
from  applying  a  portion  of  the  earn- 
ings during  the  receivership  to  claims 
classed  as  operating  expenses  in  pref- 
erence to  the  claims  of  the  attaching 
creditor.  Farmers',  etc.,  Bank  v. 
Waco,  etc.,  Light  Co.  (Civ.  App.),  36 
S.  W.  131.  See,  also,  same  case  on 
appeal,  89  Tex.  329. 

Where  Corporation  Has  Not  Ceased 
Business.  —  Where  a  corporation, 
though  insolvent,  has  not  ceased  to 
carry  on  business  in  the  usual  course 
of  trade,  but  is  merely  so  circum- 
stanced that  its  early  cessation  of 
business  is  inevitable,  a  diligent  cred- 
itor may  acquire  a  preference  lien  by 
attachment,  even  though  the  president 
and  directors  are  contemplating  an  as- 
signment for  the  benefit  of  all  its 
creditors.  Moon  Bros.  Carriage  Co. 
v.  Waxahachie,  etc.,  Co.,  89  Tex.  511, 
512,  35  S.  W.  1047  (affirming  13  Tex. 
Civ.  App.  103,  35  S.  W.  337);  Flor* 
sheim  Bros.  Dry  Goods  Co.  v.  Wetter- 
mark,  10  Tex.  Civ.  App.  102,  30  S.  W. 
505;  American  Nat  Bank  v.  Dallas 
Tinware  Mfg.  Co.,  15  Tex.  Civ.  App. 
.631,  39  S.  W.  955  (affirmed  in  93  Tex. 
699,  no  op.);  Mallette  v.  Ft.  Worth 
Pharmacy  Co.,  21  Tex.  Civ.  App.  267, 
51  S.  W.  859  (affirmed  in  93  Tex.  667, 


no  op.),  and  following  American  Nat 
Bank  v.  Dallas  Tinware  Mfg.  Co.,  15 
Tex.  Civ.  App.  631,  39  S.  W.  955,  af- 
firmed in  93  Tex.  699,  no  op. 

In  Moon  Bros.  Carriage  Co.  v. 
Waxahachie,  etc.,  Co.,  13  Tex.  Civ. 
App.  103,  109,  35  S.  W.  337,  af- 
firmed in  89  Tex.  511,  the  court  says: 
"Appellants  rely,  not  upon  the  very 
question  decided  in  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Mfg. 
Co.,  86  Tex.  143,  24  S.  W.  16,  but  upon 
expressions  in  the  opinion  in  that  case, 
and  upon  what  they  contend  is  the 
logical  and  necessary  effect  of  what  is 
there  decided.  The  matter,  decided 
was  that  a  corporation  in  such  condi- 
tion could  not,  by  its  own  act,  create 
a  preference.  This  question,  we  take 
it,  is  concluded  in  this  state  by  the  de- 
cision. *  *  *  We  could  not  for  any  rea- 
son hesitate  to  apply  the  rule  laid  down 
in  that  case,  in  a  case  before  us  involv- 
ing that  question.  But  as  we  conceive, 
the  rule  declared  does  not  extend 
further  than  to  arrest  the  power  of 
the  corporation  itself  to  do  any  act 
that  may  disturb  the  equality  of  us 
creditors,  and  to  do  so  would  in  our 
judgment  be  to  allow  an  equitable  rule 
to  prevail  against  a  right  given  by 
statute.  *  *  *  The  statute  makes  no 
exceptions  to  its  operation  when  the 
grounds  from  which  it  is  given  arise, 
and  we  can  not  accept  the  view  that 
property  so  held  by  an  insolvent  cor- 
poration is  as  inviolate  to  the  touch  of 
creditors  as  if  it  were  in  custodia 
legis.  In  our  opinion,  and  as  the  ef- 
fect of  our  remedial  statutes,  it  re- 
quires further  legislation  to  admit  the 
rule  contended  for."  See,  also,  Lang 
v.  Dougherty,  74  Tex.  226,  12  S.  W. 
29;  Rogers  v.  East  Line  Lumber  Co., 
11  Tex.  Civ.  App.  108,  33  S.  W.  312.  af- 
firmed in  93  Tex.  737,  no  op.;  Wright 
v.  Euless,  12  Tex.  Civ.  App.  136,  34  S. 
W.  302;  Harrigan  v.  Quay  (Civ.  App.), 
27  S.  W.  897. 

In  Florsheim  Bros.  Dry  Goods  Co. 
v.  Wettermark,  10  Tex.  Civ.  App.  102, 
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104,  30  S.  W.  505,  it  said:  "We  do 
not  think  a  contrary  rule  is  expressed 
in  Lang  v.  Dougherty,  74  Tex.  226,  12 
S.  W.  29.  In  that  case,  the  managers 
oi  the  cattle  company  were  attempt- 
ing to  make  a  settlement  of  the  af- 
fairs of  the  corporation,  and  the  de- 
cision was  made  to  turn  upon  the 
question  as  to  whether  or  not  they  had 
conveyed  in  the  particular  instance 
more  property  than  was  sufficient  to 
pay  the   debt." 

Property  Conveyed  by  Corporation 
to  Creditor. — Where  a  corporation  as- 
signed property  to  a  creditor  in  pay- 
ment of  a  debt  owing  him  and  such 
debt  was  in  excess  of  the  value  of  the 
goods  assigned,  and  it  was  not  shown 
that  the  value  of  the  goods  assigned 
was  greater  than  what  would  have 
been  the  pro  rata  share  of  such  cred- 
itor on  an  equitable  distribution  of  the 
assets  among  all  the  creditors  of  the 
corporation,  the  sheriff  was  not  justi- 
fied in  attaching  the  property  thus  as- 
signed to  that  creditor,  and  he,  that 
is,  the  creditor,  was  entitled  to  main- 
tain an  action  for  the  wrongful  seizure 
and  conversion  of  his  goods.  Euless 
v.  Russell  (Civ.  App.),  34  S.  W.  176. 

M.    CORPORATE  SHARES. 

Stock  in  a  corporation  is  not  sub- 
ject to  attachment.  Merchants'  Mut. 
Ins.  Co.  v.  Brower  &  Co.,  38  Tex.  230. 

N.   WIFE'S   PROPERTY   FOR 
DEBTS  OF  HUSBAND. 

In  suit  by  attachment,  when  the 
wife's  separate  property  is  seized  to 
secure  a  note  made  by  the  husband 
and  wife,  but  on  which  the  wife  is  not 
liable,  she  may  recover  the  property, 
as  any  person  might  whose  property 
had  been  illegally  attached  for  the 
debt  of  another,  by  bringing  suit  or 
setting  up  her  claim  by  cross  bill,  un- 
der leave  of  the  court,  in  the  pending 
suit  to  which  she  had  been  made  a 
party;  and  this  she  can  do  in  her  own 
name   if  her  husband  refuse    to     join 


her.  Wallace  &  Co.  v.  Finberg,  46 
Tex.   35,  36. 

An  attaching  creditor  of  the  com- 
munity estate,  or  one  who,  through 
operation  of  law,  has  acquired  an  ap- 
parent lien  upon  land  which  has  been 
purchased  in  whole  or  in  part  with  the 
separate  means  of  the  wife,  does  not 
occupy  such  position  as  will  pre- 
clude the  wife  from  proving  her 
separate  interest,  and  thereby  having 
it  protected.  Such  protection  is  ac- 
corded under  like  circumstances  to  a 
third  party,  and  there  is  nothing  in  the 
marital  relation  that  should  prevent  it 
from  being  extended  to  the  wife. 
Parker  v.  Coop,  60  Tex.  111. 

The  separate  property  of  the  wife, 
consisting  of  land,  was  given  in  ex- 
change in  part  payment  for  a  larger 
tract  which  was  attached  for  a  debt 
due  from  the  husband.  Held,  that  the 
exchange  created  a  resulting  trust  in 
the  wife's  favor  in  the  larger  tract  thus 
acquired,  in  proportion  to  the  value 
which  her  land  so  exchanged  sustained 
to  the  value  of  the  whole  cf  the  land 
given  in  exchange.  Parker  v.  Coop, 
60  Tex.  111. 

When  land  is  purchased  with  money 
the  separate  property  of  the  wife,  and 
the  deed  taken  in  her  name,  a  result- 
ing trust  is  thereby  created  in  her 
favor  which  can  not  be  defeated  by 
the  levy  of  an  attachment  in  a  pro- 
ceeding against  her  husband,  or  by 
any  other  proceeding  except  a  sale  by 
the  husband  to  an  innocent  purchaser 
for  value.  Evans  v.  Welborn,  74  Tex. 
530,  12  S.  W.  230;  Stoker  v.  Bailey,  62 
Tex.  299. 

An  attaching  creditor  who  pur- 
chased land  under  judgment  foreclos- 
ing the  attachment  lien,  paying  there- 
for five  dollars,  the  land  being  worth 
two  thousand  dollars,  can  not  be  held 
to  be  a  purchaser  for  value.  Evans  v. 
Welborn,  74  Tex.  530,  12  S.  W.  230. 

Land  Conveyed  by  Deed  of  Gift  to 
Husband  and  Wife. — Parol  evidence  is 
not   admissible   to   show   that   a   deed, 
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which  on  its  face  is  a  deed  of  gift  to 
husband  and  wife,  was  really  for  the 
consideration  of  natural  love  and  af- 
fection to  the  wife.  Rogan  v.  Wil- 
liams &  Co.,  63  Tex.  123. 

Under  such  a  deed,  the  husband  and 
wife  became  tenants  in  common  of  the 
land  conveyed,  and  each  owned  an  un- 
divided half  interest  as  separate  prop- 
erty. Rogan  v.  William  &  Co.,  63  Tex. 
123. 

The  husband,  owning  such  an  in- 
terest, conveyed  it  in  trust  to  secure 
a  note  executed  by  him  and  his 
grantor,  the  grantor  being  security 
and  still  owning  an  undivided  interest 
in  another  portion  of  the  original 
survey.  After  the  levy  of  an  attach- 
ment on  the  land  thus  conveyed  to 
husband  and  wife,  to  secure  a  debt  due 
from  the  husband  alone,  the  trustee 
sold  the  land  to  the  grantor,  no  con- 
sideration being  paid;  and  this  in  pur- 
suance of  an  agreement  that  the  holder 
of  the  note  on  which  the  grantor  was 
surety  should  receive  from  him  a  deed 
to  land  out  of  the  survey  in  payment 
of  his  debt,  about  equal  in  quantity 
to  the  interest  covered  by  the  trust 
deed.  The  deed  was  made  in  pursu- 
ance of  the  agreement  and  the  debt 
discharged.  In  a  suit  to  subject  the 
land  conveyed  by  deed  of  gift  to  the 
husband  and  wife  to  attachment  for 
the  husband's  debt,  the  validity  of  the 
trust  deed  being  admitted,  held:  (l) 
The  land  of  the  husband  was  primarily 
bound  for  the  payment  of  the  debt 
secured  by  trust  deed,  and  then  the 
remaining  interest  of  the  wife,  and 
then  the  grantor  who  was  surety.  Ro- 
gs.n  v.  Williams  &  Co.,  63  Tex. 
123. 

The  trustee  having  conveyed  to  the 
grantor  the  land  held  in  trust,  and  he, 
as  surety,  having  discharged  with  it 
the  trust  debt,  by  conveying  with  it 
land  of  his  own,  the  individual  cred- 
itors of  the  husband  could  not  com- 
plain, and  the  land  was  not  subject  to 
the   satisfaction    of   their   claims.      No 


right  existed  in  the  creditors  to  pay 
off  the  trust  debt,  and  subject  the 
property  to  their  attachment  Rogan 
v.  Williams  &  Co.,  63  Tex.  123. 

Answer  of  Wife — Issues — R  e  1  i  e  f 
Granted. — An  answer  by  the  wife  to 
a  suit  upon  a  note  given  by  the  hus- 
band, with  attachment  of  community 
property,  which  alleges  abandonment 
of  her  by  the  husband  and  appropria- 
tion by  him  of  the  larger  part  of  their 
common  property,  and  seeks  to  have 
the  attached  real  estate  decreed  to 
her  free  from  the  attachment  lien,  dis- 
closed no  defense  and  was  subject  to 
demurrer,  being,  in  effect,  an  attempt 
to  procure  a  partition  of  the  com- 
munity property,  with  which  plaintiff 
had  no  concern.  Teague  v.  Lindsey, 
31  Tex.  Civ.  App.  161,  71  S.  W.  573. 

0.  PARTNERSHIP    PROPERTY. 

1.  For  Individual  Debts  of  Members. 
That  a  separate  creditor  of  an  in- 
dividual partner  may  attach  the  in- 
terest of  his  debtor  in  the  firm  prop- 
erty is  well  settled.  Warren  v.  Wallis, 
etc.,  Co.,  42  Tex.  472;  Bradford  v. 
Johnson,  44  Tex.  381;  Longcope  v. 
Bruce,  44  Tex.  434;  Weaver  v.  Ash- 
croft,  50  Tex.  427;  Meyberg  v.  Stea- 
gall  &  Co.,  51  Tex.  351;  Lee  v.  Wil- 
kins, 65  Tex.  295. 

But  an  attachment  against  a  part- 
nership for  a  debt  due  by  an  individ- 
ual member  thereof,  instead  of  an  at- 
tachment of  the  interest  of  such  in-' 
dividual  member  in  the  partnership,  is 
wrongfully  sued  out.  Lee  v.  Wilkins, 
1  Posey  287,  300. 

Mode  of  Levy  upon  Partner's  In- 
terest.— It  was  formerly  held  that  a 
sheriff  or  other  proper  .officer  might 
actually  seize  and  take  possession  of 
partnership  effects  under  attachments 
for  the  separate  debt  of  one  of  the 
partners,  that  a  separate  creditor  of 
a  partner  might  by  an  attachment  ac- 
quire a  lien  on  the  debtor  partner's 
interest  in  the  copartnership  prop- 
erty, and  might,  by  execution,  subject 
it   to    sale.     Lee   v.   Wilkins,    65   Tex. 
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295.  See,  also,  post,  "Seizure  of  Firm 
Property  for*  Individual  Debts,"  IX, 
A,  10. 

The  seizure  under  a  writ  of  attach- 
ment of  partnership  effects  for  a  debt 
upon  which  only  one  member  of  a  firm 
was  liable  was  held  not  to  be  unlawful, 
since  although  it  was  the  separate 
debt  of  one  partner,  that  partner 
owned  an  interest  in  the  property 
which  was  subject  to  seizure  and  sale 
for  his  separate  debt.  Lee  v.  Wilkin9, 
65  Tex.  295. 

It  is  now  held,  however,  that  a 
partnership  is  not  subject  to  an  or- 
dinary levy  or  seizure  for  the  debts  of 
a  member  of  the  partnership,  but  must 
be  levied  on  as  provided  by  the  Re- 
vised Statutes  of  1895,  art.  2352.  Currie 
r.  Stuart  (Civ.  App.),  26  S.  W.  147; 
Wettermark  v.  Campbell,  93  Tex.  517, 
56  S.  W.  331;  Adoue  v.  Wettermark, 
36  Tex.  Civ.  App.  585,  82  S.  W.  797; 
National  Cotton  Oil  Co.  v.  Ray  (Civ. 
App.),  91  S.  W.  322. 

Effect  of  Levy. — The  levy,  however 
made,  can  not  affect  any  interest  in 
the  goods  other  than  such  as  the 
debtor  partner  has  after  settlement  of 
all  claims  against  the  partnership  to 
which  the  goods  belong.  Lee  v. 
Wilkins,  65  Tex.  295. 

An  attachment  will  not  lie  against 
the  common  property  of  a  copartner- 
ship for  the  separate  debt  of  one  of 
the  partners,  so  long  as  the  partner 
is  indebted  to  his  firm,  or  the  firm  in- 
debted to  third  persons.  Warren  v. 
Wallis,  etc.,  Co.,  38  Tex.  225,  226. 

A  levy  upon  the  interest  of  one 
partner  in  the  partnership  property 
does  not  deprive  the  other  partners  of 
their  possession  and  control,  and  the 
purchaser  at  a  sale  under  such  levy 
acquires  only  the  right  to  demand  an 
accounting.  Donald  v.  Carpenter,  8 
Tex.    Civ.   App.   321,   27   S.   W.    1053.      I 

-2.    Attachment  in  Suits  upon  Partner- 
ship Debts. 
After    Assignment     of     Interest    by 


One  Partner. — One  partner  may  as- 
sign his  interest  in  the  partnership 
property,  but  no  interest  is  acquired 
by  the  assignee,  except  such  as  would 
exist  after  the  payment  of  all  the  part- 
nership debts.  After  such  a  sale,  or 
assignment,  when  the  facts  author- 
ized the  suing  out  of  an  attachment  in 
suit  upon  a  partnership  debt,  the 
writ  may  be  properly  levied  on  the 
partnership  property.  Still  v.  Focke, 
66  Tex.  715,  2  S.  W.  59. 

Partnership  Held  Not  to  Exist- 
Where  a  wholesaler  supplied  the  goods 
and  a  retailer  stored  and  insured  them, 
but  kept  a  separate  sales  account  of 
the  goods  received  from  the  whole- 
saler, the  wholesaler  doing  nothing  to 
hold  himself  out  as  a  partner  of  the 
retailer,  it  was  found  that  notwith- 
standing the  retailer  had  represented 
that  there  was  a  partnership  between 
them,  no  partnership  in  fact  existed, 
and  that  the  plaintiffs  having  given 
credit  to  the  retailer  upon  the  basis 
of  commercial  reports  and  not  upon 
his  stock  of  goods,  an  attachment 
would  not  lie  in  their  favor  against  the 
goods  of  the  wholesaler  in  the  posses- 
sion of  the  retailer.  Brown  v.  Watson, 
72  Tex.  216,   10  S.  W.  395. 

Levy  upon  Member's  Property  for 
Firm  Debts. — Quaere:  Can  a  partner- 
ship firm  be  brought  within  the  juris- 
diction of  a  court  by  attachment  of  the 
individual  property  of  one  of  the  part- 
ners. Graham  v.  Boynton,  35  Tex. 
712. 

P.      PROPERTY      IN      CUSTODIA 
LEGIS. 

1.    Generally. 

It  is  a  well-settled  general  rule  that 
when  the  jurisdiction  of  a  court  once 
attaches  to  the  subject  matter  of  liti- 
gation it  becomes  exclusive  for  all 
purposes  necessary  to  the  accomplish- 
ment of  the  object  of  the  suit,  and 
thereafter  while  said  suit  is  pending 
the  jurisdiction  of  other  courts  over 
said  subject  matter  can  not  be  called 
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into  exercise,  even  though  they  have 
general  concurrent  jurisdiction  with 
.the  court  in  which  the  suit  is  pending. 
Worden  v.  Pruter,  40  Tex.  Civ.  App. 
118,  119,  88  S.  W.  434,  affirmed  in  101 
Tex.  667,  no  op. 
2.   Property  in  Hands  of  Receiver. 

Where  an  application  for  a  receiver 
of  an  insolvent  debtor's  property  has 
been  made  to  a  court,  and  a  temporary 
injunction  has  been  issued  to  restrain 
a  disposition  thereof,  such  property 
can  not  be  lawfully  seized  under  an 
attachment  issued  out  of  another 
court.  City  Nat.  Bank  v.  Merchants 
Nat.  Bank,  7  Tex.  Civ.  App.  584,  27  S. 
W.  848,  affirmed  in  87  Tex.  295. 

The  jurisdiction  of  the  court  in 
which  an  application  for  the  appoint- 
ment of  a  receiver  has  been  presented 
attaches  when  the  judge  has  acted 
upon  the  application  in  such  a  way  as 
to  indicate  that  he  has  determined  to 
investigate  the  matter  and  that  he  may 
mc  some  future  date  appoint  a  receiver. 
Keisner  v.  Gulf,  etc.,  R.  Co.,  89  Tex. 
656,  36  S.  W.  53;  Worden  v.  Pruter,  40 
Tex.  Civ.  App.  118,  119,  88  S.  W.  434, 
affirmed  in  101  Tex.  667,  no  op. 

Therefore  where  the  application  for 
a  receiver  was  delivered  to  the  judge 
at  11  o'clock  a.  m.  and  he  entered 
thereon  a  fiat  directing  the  clerk  of 
the  court  to  issue  forthwith  a  notice 
to  the  defendant  to  appear  before  him 
on  a  given  date  to  show  cause 
why  the  receiver  should  not  be  ap- 
pointed as  prayed  for,  the  reasonable 
inference  was,  notwithstanding  such 
fiat  did  not  specify  the  hour  of  the  day 
on  which  it  was  entered,  that  the 
judge  examined  the  petition  at  once 
and  made  his  order  thereon.  At  all 
events  it  shows  that  the  judge  was  at 
least  considering  the  petition  from  the 
time  it  was  presented  to  him.  The 
jurisdiction  of  the  court  in  the  re- 
ceivership proceeding  is  to  be  held  to 
date  from  the  hour  of  11  o'clock  a. 
m.,  therefore,  and  to  take  precedence 
over  an  attachment  which  was  levied 
at  the  hour  of  11:30  a.  m.  of  the  same 


day.  The  act  of  receiving  and  con- 
sidering the  petition  was  an  assump- 
tion of  jurisdiction  over  the  subject 
matter  of  the  suit,  and  the  order  there- 
after made  appointing  a  receiver  re- 
lated back  to  the  time  when  the  judge 
began  the  consideration  of  the  peti- 
tion. Worden  v.  Prtiter,  40  Tex.  Civ. 
App.  118,  119,  88  S.  W.  434,  affirmed  in 
101  Tex.  667,  no  op. 

After  the  appointment  of  a  receiver 
the  property  to  which  the  receivership 
relates  is  to' be  deemed  in  the  custody 
of  the  law.  The  property  on  which 
the  attachment  was  levied  being  then 
in  the  custody  of  the  law  by  the  ap- 
pointment of  a  receiver  (who  had  not 
given  bond  nor  entered  upon  his 
duties),  the  levy  conferred  no  right 
on  the  plaintiff  in  attachment  or  on 
those  claiming  under  him.  Texas 
Trunk  R.  Co.  v.  Lewis,  81  Tex.  1, 
16   S.   W.   647. 

The  plaintiff  in  attachment  has  no 
right  to  proceed  to  a  foreclosure  upon 
the  property  seized  while  in  the  custody 
of  the  law;  and  as  a  sale  under  such 
decree  would  be  a  cloud  upon  the  title 
of  the  property,  the  purchasers  under 
the  receivership  proceedings  are  en- 
titled to  an  injunction  against  such 
sale.  Texas  Trunk  R.  Co.  v.  Lewis,  81 
Tex.  1,  16  S.  W.  647. 

Effect  of  Dismissal  of  Suit  in  Which 
Receiver  Appointed. — Without  hold- 
ing that  the  dismissal  of  a  suit  wherein 
a  receiver  was  appointed  would  sub- 
ject to  execution  property  taken 
charge  of  in  such  receivership  but 
which  had  been  seized  under  attach- 
ment pending  the  suit,  it  is  held, 
where  the  court  administering  the 
property  under  a  receivership  had 
ordered  a  sale  and  had  approved  such 
sale  before  such  dismissal,  that  the 
attachment  proceedings  would  not  af- 
fect such  sale.  Texas  Trunk  R.  Co. 
v.  Lewis,  81  Tex.  1,  16  S.  W.  647. 
3.  Property  in  Custody  under  Previ- 
ous Levy. 

While,  as  a  general  principle,  goods 
seized  under  attachment  by  one  officer 
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can  not  be  attached  by  ailother  of- 
ficer, the  fact  that  a  deputy  sheriff  is 
also  a  constable  will  not  affect  the 
levy  of  an  attachment  made  by  him  as 
deputy  sheriff  upon  goods  already  in 
the  sheriffs  hands  under  former  at- 
tachment. The  possession  of  the 
deputy  is  the  possession  of  the  sheriff; 
his  acts  are  the  acts  of  his  principal, 
and  for  their  proper  performance  the 
principal  is  responsible.  Heye  &  Co.  v. 
Moody  &  Co.,  67  Tex.  615,  4  S.  W.  242. 
Seizure  under  Void  Writ— The 
ownership  of  the  goods  is  not  affected 
by  their  seizure  under  a  void  writ,  and 
they  are  therefore  as  subject  to  the 
claims  of  creditors  while  in  the  tres- 
passer's hands  as  they  were  previously. 
Mississippi  Mills  v.  Meyer  &  Co.,  83 
Tex.  433,  440,  18  S.  W.  748. 

4.    Property  Replevied. 

Under  the  former  law  (Pas.  Dig., 
art.  150),  the  condition  of  the  replevy 
bond  was  that  "if  the  defendant  be 
condemned  in  the  action,  he  or  some 
other  person  for  him  shall  return  the 
specific  property  attached  to  satisfy 
the  judgment  that  may  be  rendered." 
Under  this  statute,  therefore,  a  re- 
plevy bond  was,  in  effect,  a  forthcom- 
ing bond  and  did  not  discharge  the 
lien  of  the  attachment,  since  the  very 
object  of  the  bond  was  to  secure  the 
safe-keeping  and  return  of  the  identi- 
cal property.  Under  this  bond  the 
property,  if  replevied,  could  not  be 
seized  under  another  attachment  or 
junior  execution  so  as  to  give  such 
junior  attachment  or  execution  a  lien 
superior  to  the  original,  nor  could  a 
third  person  after  such  replevy  acquire 
?  title  by  purchase  superior  to  the 
lien  of  the  attachment.  In  other 
words,  under  the  former  law  a  replevy 
of  the  property  left  it  in  custodia  legis 
and  it  could  in  no  manner  be  inter- 
fered with  in  derogation  of  the  rights 
of  the  lienholder,  or  the  court.  (W. 
W.  Con.  Reports,  §§  84,  789, 1190, 1196.) 
Carothers  v.  Wilkerson,  2  App.  Civ. 
Cases,  §§  353,  355. 


Under  the  present  law  (Rev.  Stat, 
art.  170),  the  condition  of  a  replevy 
bond  is  that  the  defendant  "shall  sat- 
isfy the  judgment  which  may  be  ren- 
dered therein,  or  shall  pay  the 
estimated  value  of  the  property,  with 
lawful  interest  thereon  from  the  date 
of  the  bond."  The  effect  of  this  bond 
is  to  free  the  replevied  property  from 
the  lien  of  the  attachment  and  leave 
it  free  to  be  seized  under  a  subsequent 
attachment  or  execution  or  to  be  pur- 
chased by  a  third  person  free  from 
the  lien  of  the  original  attachment.  In 
such  cases  the  lien  of  the  attachment 
remains  only  upon  the  personal  prop- 
erty which  remains  in  the  hands  of  the 
officer  unreplevied,  and  upon  the  re- 
covery of  judgment  the  foreclosure  of 
the  attachment  lien  relates  to  and  em- 
braces only  the  personal  property  re- 
maining unreplevied  in  the  hands  of 
the  officer.  Therefore  an  attempted 
foreclosure  of  the  lien  as  to  and  sale 
of  the  property  which  has  been  re- 
plevied conveys  no  title  as  against  one 
who  purchased  the  property  from  the 
attachment  defendant  after  he  had 
rightfully  regained  possession  by  exe- 
cuting a  replevy  bond  therefor.  Car- 
others  v.  Wilkerson,  2  App.  Civ.  Cases, 
§§  353,  355. 

5.  Property    Replevied    by    Claimant's 
Bond. 

When  a  claimant's  bond  has  been 
filed  in  accordance  with  the  statute  to 
try  the  right  of  property  which  has 
been  seized  under  attachment,  such 
property  is  no  longer  in  custodia  legis 
after  its  surrender  and  delivery  into 
the  possession  of  the  claimant,  but  is 
subject  to  seizure  and  sale  under  other 
attachments  against  the  real  owner. 
The  bond  executed  to  release  it  from 
the  first  attachment  furnishes  the  se- 
curity to  which  the  first  attaching 
creditor  must  look,  and  after  the  exe- 
cution of  such  bond  the  lien  of  his  at- 
tachment is  gone.  Frieberg,  etc.,  Co. 
V.  Elliott,  64  Tex.  367. 

Even  if  the  lien  of  the  first  attach- 
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mcnt  continued,  it  would  not  preclude 
the  seizure  and  sale  of  the  property 
under  an  attachment  for  another  debt, 
subject  to  such  lien.  Frieberg,  etc., 
Co.  v.   Elliott,  64  Tex.  367. 

Property  in  the  hands  of  a  claimant 
who  has  given  bond  therefor  under 
article  4823  of  the  Revised  Statutes,  as 
re-enacted  in  1887,  is,  pending  the 
claim  proceedings,  in  custodia  legis, 
in  the  sense  that  the  claimant's  pos- 
session thereof  is  protected  against 
levies  from  any  source  except  subse- 
quent writs  against  the  original  de- 
fendants. United  States  Carriage  Co. 
v.  Bay  City  Buggy  Works,  12  Tex. 
Civ.   App.   52,  33   S.  W.  381. 

Q.  INTEREST     OF     HEIR,     DEV- 
ISEE, OR  LEGATEE. 

It  was  provided  in  a  will  that  the 
"executor  shall  collect  all  moneys  due 
me  by  note  or  otherwise  and  divide 
the  same  equally  between  my  heirs, 
as  he  may  deem  right  and  equitable." 
There  was  nothing  in  the  will  con- 
flicting with  this  provision.  All  the 
debts  of  the  testator  had  been  paid. 
The  executor  in«  collecting  a  debt 
bought  the  land  in  controversy,  taking 
the  deed  as  executor.  Held,  that  the 
land  took  the  place  of  the  debt,  and 
each  heir  had  the  same  interest  therein 
as  in  the  debt,  and  that  such  interest 
was  attachable.  Thomson  v.  Shackel- 
ford, 6  Tex.  Civ.  App.  121,  24  S.  W. 
121,  affirmed  in  93  Tex.  697,  no  op. 

VI.  Procedure  in  the  Attach- 
ment Proper. 

A.    MODE  OF    SUING    OUT  THE 

ATTACHMENT. 
1.    Jurisdiction, 
a.    Generally. 

Jurisdiction  over  attachment  pro- 
ceedings is  part  of  the  general  juris- 
diction conferred  on  the  courts  in 
which  they  are  cognizable,  and  the 
same  presumption  will  be  indulged  in 
favor  of  that  jurisdiction  as  in  other 
cases,    and    the    same    intendments    in 


favor  of  fhe  officer  executing  the  writ 
of  attachment.  Willis  &  Bro.  v.  Moor- 
ing, 63  Tex.  340.  See,  also,  post,  "Who 
May  Issue,"  VI,   D,   1. 

As  to  jurisdiction  of  the  person  or 
property,  see  post,  "Jurisdiction  as  to 
Persons  and  Property,"  VII,  B,  et  seq. 

b.  As   Determined  by  the  Amount  in 

Controversy. 

Ten  per  cent  attorney's  fees  ex- 
pressly contracted  for  and  sought  to 
be  recovered  in  a  suit  on  the  contract, 
are  a  part  of  the  contract  and  must  be 
considered  in  estimating  the  amount 
in  controversy  in  determining  the  ju- 
risdiction of  the  court.  King,  etc.,  Co. 
v.  Robinson  &  Bro.,  2  App.  Civ.  Cases, 
§§  554,  556. 

Therefore  where  the  note  was  for  the 
sum  of  $198.40  with  ten  per  cent  in- 
terest, and  ten  per  cent  attorney's 
fees  if  collected  by  law,  and  the  cita- 
tion claimed  the  principal  debt,  inter- 
est, and  attorney's  fees  stipulated  for 
in  the  note,  and  the  writ  of  attach- 
ment commanded  seizure  of  the  prop- 
erty of  value  sufficient  to  make  the 
sum  of  $225  and  costs,  it  was  held  that 
the  amount  clearly  exceeded  $200  and 
was  therefore  beyond  the  jurisdiction 
of  the  justice  court,  and  a  motion  to 
quash  the  attachment  and  a  plea  to 
the  jurisdiction  were  properly  sus- 
tained. King,  etc.,  Co.  v.  Robinson  & 
Bro.,  2  App.  Civ.  Cases,  §§  554,  556. 

c.  Where    Attachment    Levied   upon 

Land. 
See  post,  "Where  Attachment  Levied 
upon   Land,"  VI,  G,  4,  c,  (2). 

d.  Justice  of  Peace  to  Act  within  the 

Limits  of  His  Own  Precinct. 
The  intention  of  Revised  Statutes, 
art.  1566,  is,  in  case  of  the  absence  of 
a  justice  of  the  peace,  to  authorize 
and  confer  jurisdiction  upon  the  near- 
est justice  in  the  county  to  perform  the 
duties  of  such  absent  justice.  The  stat- 
ute contemplates,  however,  that  in  per- 
forming those  duties  such  "nearest 
justice"  shall  act  within  the  limits  of 
his  own  precinct.  Hence,  if  such  near- 
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est  justice  goes  into  another  pretinct 
and  issues  a  writ  of  attachment  and 
makes  it  returnable  to  a  justice  in  such 
other  precinct,  such  attachment  is  is- 
sued without  the  authority  of  the  law 
and  is  void.  A  motion  to  quash  the 
same  should  be  sustained.  Stewart  v. 
Smallwood,  46  Tex.  Civ.  App.  467,  470, 
102  S.  W.  159,  citing  Wallace  v.  First 
Nat.  Bank,  95  Tex.  103,  65  S.  W.  180, 
affirming  65  S.  W.  392. 
2.  Venue;  Writ  Run  to  Another 
County,  When. 
Where  the  defendant  has  a  resi- 
dence in  the  state  he  must  be  sued  in 
the  county  of  his  residence  as  well 
in  suits  by  attachment  as  in  other 
cases,  and  if  sued  elsewhere  he  may 
except  or  plead  in  abatement  of  the 
suit.  But  the  jurisdiction  of  the  court 
in  such  case  can  only  be  defeated  by 
excepting  or  pleading  the  fact  of  his 
residence  in  another  county  within  the 
state.  Primrose  v.  Roden,  14  Tex. 
1,  3. 

The  suit  is  properly  brought  in  the 
county  where  some  of  the  defendants 
reside,  and  the  attachment  can  then 
run  to  any  county  in  the  state  where 
defendant  has  property.  Gibbs  v. 
Petree,  7  Tex.  Civ.  App.  526,  27  S. 
W.  685,  affirmed  in  93  Tex.  640,  no  op. 
8.  Order  of  Procedure, 
a.  The  Petition  the  First  Step. 

In  taking  out  any  writ  or  process  in 
a  civil  action,  the  plaintiff  is  required 
first  to  file  his  petition.  The  proceed- 
ing by  attachment  is  no  exception  to 
this  rule.  Fowler  v.  Poor,  Dallam  401. 
By  the  express  provision  of  the  stat- 
ute (Pas.  Dig.,  art.  142)  no  attachment 
shall  be  issued  by  any  judge  or  clerk 
of  the  district  court  unless  the  plain- 
tiff in  the  suit  shall  first  file  his  peti- 
tion in  the  same,  as  m  other  suits. 
Whitemore  &  Co.  v.  Wilson,  1  Posey 
213,  216. 

But  previous  to  the  enactment  of 
this  direct  prohibition,  the  Texas  court 
had  always  required  that  the  petition, 
if  not  filed  before  the  issuance  of  the 


writ,  should  at  least  be  concurrent 
therewith.  Wooster  v.  McGee,  1  Tex. 
17,  20;  Cordova  &  Co.  v.  Priestly,  5 
Tex.  250;  Evans  v.  Tucker,  59  Tex. 
249,  250;  Fowler  v.  Poor,  Dallam  401; 
Whitemore  &  Co.  v.  Wilson,  1  Posey 
213,  216. 

Where  an  attachment  was  sued  out 
upon  affidavit  and  bond  alone,  and 
the  petition  was  not  filed  until  after 
the  issuing  of  the  attachment,  the  at- 
tachment was  properly  quashed  upon 
plea  of  the  defendant.  Fowler  v. 
Poor,   Dallam   401. 

A  proceeding  by  attachment  will  be 
treated  as  a  nullity,  unless  commenced 
by  petition,  or  the  petition  is  concur- 
rent with  the  writ.  (Cordova  &  Co.  v.. 
Priestly,  4  Tex.  250.)  Wooster  v.  Mc- 
Gee, 1  Tex.  17. 

Where  the  plaintiff  filed  an  affidavit 
and  obtained  an  attachment,  and  after- 
wards filed  his  petition,  which  was 
served  on  the  defendant,  the  cause  com- 
ing on  to  the  trial,  the  court  ruled  out 
important  testimony  of  the  plaintiff* 
who  thereupon  took  a  nonsuit,  and 
afterwards  moved  to  set  the  nonsuit 
aside  and  reinstate  the  case.  The  court 
refused  the  motion,  unless  the  de- 
fendant would  discharge  the  attach- 
ment and  continue  the  case  as  on  pe- 
tition and  answer.  Held,  there  was 
no  error,  all  the  proceedings  before 
the  filing  of  the  petition  being  a  nullity. 
Cordova  &  Co.  v.  Prfestly,  4  Tex. 
250,  following  Wooster  v.  McGee,  1 
Tex.  17,  20. 

Where  the  affidavit  and  bond  were 
filed  and  the  writ  issued  on  the  same 
day,  a  recital  that  the  plaintiffs,  nam- 
ing them,  "have  this  day  sued  out  an 
attachment,"  etc.,  was  evidently  in- 
tended to  identify  the  case  in  which 
the  bond  was  given,  and  not  to  indi- 
cate its  order,  in  point  of  time,  in 
the  proceedings.  Nothing  more  was 
meant,  or  is  necessarily  to  be  inferred 
from  it,  than  that  it  was  intended  as 
the  bond  required  to  be  given  in  the 
case,  wherein   the  plaintiffs  had   insti- 
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tuted  proceedings  by  filing  their  peti- 
tion and  making  affidavit  for  the  pur- 
pose of  suing  out  an  attachment ;  not 
that  the  writ  had  previously  been  is- 
sued by  the  clerk.  Wright  v.  Ragland, 
18  Tex.  289,  294. 

b.  Affidavit  and  Bond  to  Precede  Is- 

suance of  Writ. 

An  attachment  issued  before  the  ex- 
ecution of  the  attachment  bond  is 
fatally  defective,  and  should  be  quashed 
on  motion  of  the  defendant.  Osborn 
r.  Schiffer,  37  Tex.  434;  Wright  v. 
Ragland,  18  Tex.  289,  293. 

As  to  the  affidavit,  see  l  Sayles'  Civ. 
Stat.,  art.  186  (152). 

c.  Citation  to  Precede  Writ. 

It  is  expressly  provided  (Rev.  Stat., 
art.  154)  that  "no  such  writ  shall  is- 
sue until  the  suit  has  been  duly  insti- 
tuted." The  suit  is  not  instituted  until 
the  citation  issues.  (Rev.  Stat,  art. 
1569.)  Therefore  where  the  writ  of 
attachment  issued  on  the  5jh  of  June 
and  the  citation  did  not  issue  until 
the  16th  of  the  same  month,  the  writ 
was  held  to  have  been  issued  without 
authority  of  law.  King,  etc.,  Co. 
v.  Robinson  &  Bro.,  2  App.  Civ.  Cases, 
§§  554,  555. 

"An  attachment  issued  by  a  justice 
of  the  peace  without  the  issuance  of 
citation  is  void,  and  its  levy  before 
the  issuance  of  such  citation  is  a  nul- 
lity and  fixes  no  lien.  This  proposi- 
tion seems  to  be  supported  by  au- 
thority." Moody  &  Co.  v.  McRim- 
mon  &  Co.,  7  Tex.  Civ.  App.  582,  583, 
27  S.  W.  780  (writ  of  error  dismissed, 
see  87  Tex.  260);  Rev.  Stats.,  arts. 
154,  1569;  Keeble  v.  Bailey,  3  Tex.  492; 
Price  v.  Luter,  14  Tex.  6. 

In  an  action  brought  in  justice  court 
against  a  nonresident  upon  an  ac- 
count for  money,  the  defendant  was 
c:ted  by  publication,  and  after  the  pub- 
lication was  completed,  but  before  the 
return  day  of  the  citation,  an  attach- 
ment was  issued  and  levied  on  prop- 
erty of  the  defendant.  Held,  that  the 
jurisdiction     of    the     court    to    render 


judgment  by  default  and  order  the 
property  sold  was  not  defeated  by  the 
fact  that  the  citation  preceded  the  at- 
tachment, and  contained  no  reference 
thereto,  since  the  statute  does  not  re- 
quire that  the  citation  shall  follow  or 
be  contemporaneous  with  the  attach- 
ment. Rev.  Stat.,  arts.  154,  1235.  Mil- 
burn  v.  Smith,  11  Tex.  Civ.  App.  678, 
33  S.  W.  910. 

d.  Steps  to  Be  Contemporaneous,  as 
Near  as  May  Be. 
It  is  the  intention  of  the  statutes 
regulating  attachments  that  the  affida- 
vit, the  bond,  and  the  writ  shall  be  as 
nearly  simultaneous  as  possible,  or  at 
least  as  conveniently  may  be,  so  that 
suspicion  be  not  thrown  upon  the 
fairness  of  plaintiff's  case.  There 
should  not  be  such  d*lay  as  to  afford 
a  presumption  that  the  facts  stated  in 
the  affidavit  have  ceased  to  exist. 
Campbell  v.  Wilson,  6  Tex.  379; 
Wright  v.  Ragland,  18  Tex.  289,  293; 
Sydnor  v.  Chambers,   Dallam  601. 

But  no  final  and  invariable  rule  can 
be  adopted  as  to  the  length  of  time 
which  should  elapse  before  the  pre- 
sumption of  indebtedness  on  an  af- 
fidavit previously  taken  would  cease 
to  exist,  or  before  the  grounds  for  the 
affidavit  would  have  passed  away. 
Sydnor  v.  Chambers,  Dallam  601. 

Where  attachment  was  issued  nearly 
fifteen  months  after  the  affidavit  was 
made  and  bond  given,  there  was  no 
error  in  quashing  the  attachment.  Wil- 
son v.  Galbraith,  2  Posey  391,  393. 

Where  the  attachment  was  not  is- 
sued until  nearly  thirty  days  had 
elapsed  after  the  making  of  the  af- 
fidavit, it  was  held  a  fatal  defect 
Sydnor  v.  Chambers,  Dallam  601. 

Where  the  affidavit  was  made  on 
the  sixth,  the  bond  dated  on  the 
seventh  and  filed  on  the  ninth,  and  the 
attachment  issued  on  the  eleventh,  it 
was  held  that  the  delay  did  not  justify 
the  quashing  of  the  attachment  on  that 
ground.  Campbell  v.  Wilson,  6  Tex. 
379.  r 
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Where  Attachment  Issues  on 
Ground  of  Nonresidence. — Where  at- 
tachment was  obtained  on  the  ground 
that  the  defendant  was  a  nonresident 
of  the  state,  it  was  held  that  it  was 
not  sufficient  ground  to  quash  the  at- 
tachment, that  the  affidavit  was  made 
m  New  York  on  the  9th  of  June,  and 
was  not  filed  until  the  3d  of  July. 
Wright  v.   Ragland,  18  Tex.  289. 

The  objection  to  the  affidavit,  on 
the  ground  of  the  lapse  of  time  from 
the  making  of  it  to  the  bringing  of 
the  suit,  might  be  fatal,  if  the  attach- 
ment had  been  sued  out  for  a  different 
cause.  Such  delay  as  to  cast  sus- 
picion on  the  verity  of  the  affidavit,  or 
lead  to  the  supposition  that  the 
grounds  stated  in  the  affidavit,  for 
asking  the  attachment,  had  ceased  to 
exist,  might  warrant  the  quashing  of 
the  attachment.  Campbell  v.  Wilson, 
6  Tex.  379.  But  the  fact  of  residence, 
or  nonresidence  in  the  state,  is  not, 
ordinarily,  of  so  transitory  a  nature  as 
to  lead  to  the  supposition,  that  it  will 
cease  to  exist  within  so  brief  a  space 
of  time  as  that  which  elapsed  between 
the  making  of  the  affidavit  and  the  fil- 
ing of  it  in  this  case.  There  is  no 
room  to  suspect  that  the  affidavit  was 
not  true  as  well  when  it  was  filed  as 
when  made.  The  objection  to  it  on 
this  ground,  therefore,  is  not  deemed 
fatal.  Wright  v.  Ragland,  18  Tex. 
289,  293. 

Affidavit  Indorsed  on  Petition  after 
Answer, — That  an  affidavit  for  attach- 
ment was,  by  leave  of  the  court,  writ- 
ten upon  the  original  petition  after 
the  defendant  had  answered,  that  the 
affidavit  was  not  marked  "filed,"  and 
that  the  petition  was  not  refiled  after 
the  affidavit,  are  not  serious  objections 
to  an  attachment  issued  thereon.  Pin- 
son  v.  Kirsh,  46  Tex.  26. 

Delay  in  Publishing  Citation;  Rights 
of  Purchasers  Pendente  Lite.— As 
against  a  purchaser  pendente  lite,  the 
lien  of  an  attachment  upon  land  is  hot 
lost  by  reason  of  the  delay  of  a  few 


months  in  securing  service  of  citation 
on  the  defendant  in  the  attachment  by 
publication.     Walton  v.   Cope,  3  Tex. 
Civ.  App.  499,  22  S.  W.  765. 
e.   Filing  Papers  Nunc  Pro  Tunc 

A  writ  of  attachment  having  been 
issued  without  petition,  affidavit,  or 
bond,  it  was  error,  at  the  return  term 
of  the  writ,  to  permit  the  petition,  af- 
fidavit and  bond  to  be  then  filed,  nunc 
pro  tunc.  Osborn  v.  Schiffer,  37  Tex. 
434. 

But  where  the  papers  upon  which 
the  attachment  issued  were  properly 
filed  and  at  the  right  time,  but  im- 
properly endorsed,  it  was  not  error  for 
the  court,,  even  after  a  motion  to  quash 
had  been  sustained,  to  set  aside  the 
order  quashing  the  attachment  and  to 
order  that  they  be  endorsed  nunc  pro 
tunc,  so  as  to  correspond  with  the 
actual  filing.  Whittenberg  v.  Lloyd, 
49  Tex.  633. 

4.   Right  to  Proceed  against  Both  Per. 
son  and  Estate. 

It  is  an  abuse  of  process  to  pray 
and  obtain  in  one  and  the  same  suit 
in  the  ordinary  form  process  against 
the  estate  and  the  person.  Therefore 
where  citation  was  taken  out  against 
the  defendant's  person  and  at  the  same 
time  an  attachment  against  his  goods, 
it  was  held  proper  to  quash  the  at- 
tachment. Rice  v.  Powell,  Dallam  413. 
B.  THE  AFFIDAVIT  FOR  THE 
ATTACHMENT. 

As  to  the  verification  of  the  petition, 
see  post,  "Verfication  of  the  Petition," 
VII,  A,  1,  e. 
l.By  Whom  Made. 

See,  generally,  l  Sayles*  Civ.  Stat., 
art.  186  (152.) 

Agent  or  Attorney.— An  affidavit  for 
an  attachment  may  be  made  by  the 
attorney  of  the  plaintiff  Rev.  Stat., 
art.  5;  W.  W.  Con.  Reports,  §  1040. 
Carter  Bros.  &  Co.  v.  Wise  County 
Coal  Co.,  2  App.  Civ.  Cases,  §  213. 
2.  Form  of  the  Affidavit, 
a.    No  Particular  Form  Required. 

The    statute    requires    that    certain 
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stated  facts  shall  be  sworn  to  before 
an  attachment  shall  issue.  It  makes 
no  difference  in  what  particular  form 
or  connection  these  appear  so  they  are 
presented  in  such  way  as  to  be  veri- 
fied by  the  oath  of  the  plaintiff  or  his 
attorney  and  to  form  the  basis  of  an 
indictment  'for  perjury  in  case  any  one 
of  them  be  false  and  the  affiant  has 
willfully  and  deliberately  sworn  that 
it  was  true.  Huffman  v.  Hardeman 
(Sup.),  1  S.  W.  575. 

The  statute  does  not  require  an  af- 
fidavit to  be  made  by  a  specified 
formula.  Whitemore  &  Co.  v.  Wilson, 
1  Posey  213,  218. 

b.  Separate  Affidavit  Unnecessary, 
When. 

See  also,  post,  "A  Part  of  the  Rec- 
ord; Defective  Affidavit  Aided  by  Pe- 
tition/' VI,  B,  4;  " Verification  of  the 
Petition,"  VII,  1,  e. 

It  is  not  necessary  on  application  for 
attachment  that  there  should  be  an  af- 
fidavit apart  from  the  petition;  it  is 
sufficient  if  the  petition  contain  all  the 
requisites  of  an  affidavit  and  be  sworn 
to.  The  petition  is  to  be  construed  in 
connection  with  the  affidavit  verifying 
the  same,  and  if  so  construed  a  com- 
plete case  for  the  issuance  of  the  writ 
is  made,  there  need  be  no  separate 
affidavit.  Watts  v.  Harding,  5  Tex. 
386;  Morgan  v.  Johnson,  15  Tex.  568; 
Gray  v.  Steedman  Bros.,  63  Tex.  95; 
Huffman  v.  Hardeman  (Sup.),  1  S.  W. 
575. 

A  petition  which  explicitly  states  the 
amount  of  the  defendant's  indebted- 
ness to  the  plaintiff,  is  sufficient,  if 
sworn  to,  to  sustain  an  attachment,  and 
is  good  upon  general  demurrer.  Shir- 
ley v.  Byrnes,  34  Tex.  625. 

The  requirements  of  the  statutes 
are  satisfied  if  a  sufficient  affidavit  is 
made,  whether  it  be  in  the  form  of 
an  affidavit  made  separately  from  the 
petition  (Wright  v.  Ragland,  18  Tex. 
289),  or  fijed  with  and  .on-  the-  same 
paper  as  that  which  contains  the  peti- 


tion (Pinson  v.  Kirsh,  46  Tex.  26),  or 
whether  no  separate  affidavit  of  the 
facts  upon  which  the  attachment  is 
prayed  for  is  made  at  all,  but  simply 
alleging  and  swearing  to  the  neces- 
sary facts  in  the  petition  with  the  ap- 
propriate prayer  for  the  attachment. 
(Watts  v.  Harding,  5  Tex.  386.)  White- 
more  &  Co.  v.  Wilson,  1  Posey  213, 
220. 

The  statute  requires  that  the  affi- 
davit should  state  "that  the  defendant 
n  justly  indebted  to  the  plaintiff  and 
the  amount  of  the  demand;"  yet  it 
has  been  construed  not  necessarily  to 
require  that  such  material  fact  must 
be  manifested  exclusively  through  the 
intrinsic  contents  of  the  affidavit,  but 
that  the  allegations  of  such  facts  con- 
tained in  the  petition  will  be  sufficient 
if  the  truth  of  the  petition  is  sworn 
to.  Whitemore  &  Co.  v.  Wilson.  1 
Posey  213,  219. 

If  the  plaintiffs  affidavit,  which  un- 
dertakes to  describe  the  county,  or 
to  identify  it  as  the  county  from  which 
the  defendant  is  about  to  remove  his 
property,  should  do  so  by  describing 
it  as  that  in  which  the  defendant  is  al- 
leged to  reside  according  to  the  al- 
legations of  the  petition  filed  there- 
with, the  petition  might  properly 
be  referred  to  for  the  purpose 
of  ascertaining  the  county  to  which 
reference  was  made,  and  the  affirma- 
tion by  the  affiant  in  respect  to  the 
identity  of  the  county  would  be  no 
less  certain  than  though  it  had  been 
designated  by  its  name  and  its 
boundaries.  Whitemore  &  Co.  v.  Wil- 
son, 1  Posey  213,  219. 

But  Separate  Affidavit  No  Objec- 
tion.— It  is  no  valid  objection,  that  the 
party  swore  to  the  petition  and  made 
a  written  affidavit  besides.  If  good 
cause  were  stated  in  the  petition  or 
the  affidavit,  it  was  sufficient  to  war- 
rant the  issuance  of  the  writ  of  attach- 
ment. Paschal's  Dig.,  arts.  138,  214, 
notes  £57,  259.  Harrison  v.  Harwood, 
31  Tex.  650,  651. 
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c-    Different  Persons  Swearing  to  Dif- 
ferent Facts. 

Section  3  of  the  final  title  of  the 
Revised  Statutes  requires  that  they 
shall  be  liberally  construed  with  a 
view  to  effect  their  objects  and  to  pro- 
mote justice.  Under  this  rule  the 
statutory  grounds  for  attachment, 
which  must  be  sworn  to,  may  be  veri- 
fied by  the  affidavits  of  two  different 
attorneys,  each  attorney  swearing  to 
different  facts  known  to  him  but  not 
known  to  the  other,  provided  the  two 
affidavits  cover  all  the  facts  required 
to  be  sworn  to  by  the  statute  to  au- 
thorize the  writ.  In  this  case,  one  af- 
fidavit was  to  the  justness  of  the  debt 
and  its  amount,  and  the  other  covered 
the  other  statutory  grounds  for  the 
writ.     Lewis  v.  Stewart,  62  Tex.  352. 

Where  the  existence  of  the  causes 
for  the  issuance  of  an  attachment  was 
sworn  to  by  two  different  attorneys 
for  the .  plaintiff,  and  one  affidavit  was 
made  four  days  after  the  other,  it  was 
held  that  the  difference  in  time  was 
too  small  to  invalidate.  Lewis  v. 
Stewart,   62   Tex.   352. 

It  has  been  held,  however,  that  the 
statute  contemplates  that  the  party 
making  the  affidavit  shall  swear  to  all 
the  essential  facts  which  the  law  re- 
quires, and  not  that  the  several  dif- 
ferent facts  constituting  the  grounds 
for  attachment  may  be  sworn  to  by  dif- 
ferent persons  piecemeal  and  at  dif- 
ferent times,  or  that  the  scattered 
fragments  from  sworn  facts  scattered 
through  the  record  may  be  assembled 
as  the  basis  of  an  attachment  when  in 
fact  they  were  not  designated  by  the 
affiant  as  the  basis  of  a  writ  of  attach- 
ment. Scram  v.  Duggan,  1  App.  Civ. 
Cases,   §§   1269,  1271. 

Thus  an  attachment  can  not  be  sus- 
tained where  the  affidavit  as  to  the 
correctness  of  the  account  sued  upon 
was  made  by  one  plaintiff  and  the  af- 
fidavit as  to  the  grounds  of  attach- 
ment was  made  by  another.    Scram  v. 

2  Tex— 23 


Duggan,   1   App.   Civ.   Cases,  §§   1269, 
1271. 

The  statute  permits  an  attachment 
to  be  issued  only  upon  an  affidavit 
made  by  the  party,  his  agent  or  at- 
torney, and  having  in  view  the  writ, 
prayed  for:  therefore  other  affidavits 
should  not  be  regarded  any  more  than 
any  other  evidence  aliunde  the  statu- 
tory affidavit.  Scram  v.  Duggan,  1 
App.  Civ.  Cases,  §§  1269,  1271. 
3.    Identifying  the  Cause,  Parties,  etc 

An  affidavit  for  attachment,  attached 
to  and  filed  with  the  petition,  is  not 
to  be  construed  as  would  be  an  affi- 
davit disconnected  therefrom  and  filed 
at  a  different  time,  but  as  being  con- 
nected with  the  petition;  and  if  in 
such  affidavit  the  words  "above  en- 
titled cause"  be  used,  they  must  be 
construed  as  referring  to  the  style  of 
the  cause  set  forth  in  the  petition. 
Gray  v.  Steedman  Bros.,  63  Tex.  95. 

Where  the  affidavit  corresponds 
with  the  petition  in  the  names  of  the 
parties  and  the  amount  claimed,  and 
is  filed  on  the  same  day  as  the  petition 
and  bond,  they  must  be  presumed  to 
have  been  filed  together,  and  it  suf- 
ficiently identifies  the  suit.  Munze- 
sheimer  v.  Heinze  &  Co.,  74  Tex.  254, 
255,  11  S.  W.  1094. 

In  an  affidavit  for  an  attachment 
the  names  of  the  parties  were  stated 
as  in  the  petition.  It  was  filed  by  the 
same  clerk  at  the  same  date,  and  en- 
dorsed with  the  same  file  number  as 
the  petition.  Held,  that  objection  that 
the  affidavit  did  not  identify  the  cause 
was  not  well  taken.  Munzenheimer  v. 
Manhattan  Cloak,  etc.,  Co.,  79  Tex. 
318,  15  S.  W.  389. 

An  affidavit  to  the  attachment,  al- 
though not  filed  on  the  same  day  as 
the  petition,  sufficiently  identifies  the 
suit  where  it  is  endorsed  with  the  file 
number  of  the  suit  and  agrees  with  the 
petition  as  to  the  parties,  the  nature  of 
the  suit  and  the  amount  sued  for. 
Eilers  v.  Forbes  (Civ.  App.),  32  S. 
W.    709,    following    Munzesheimer   v. 
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Heinze  &  Co.,  74  Tex.  254,  7  S.  W. 
1094;  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318,  15  S.  W. 
389. 

The  caption  of  the  affidavit  is  a  part 
of  the  instrument  and  may  be  referred 
to  for  the  purpose  of  identifying  the 
suit  and  the  county  from  which  it  is 
alleged  the  goods  are  about  to  be  re- 
moved. Whitemore  &  Co.  v.  Wilson, 
1  Posey  213,  221. 

Where  both  the  affidavit  and  peti- 
tion are  recorded  as  having  been  filed 
on  the  same  day  and  are  identified  by 
the  same  docket  number,  title  of  the 
case,  and  appropriate  captions  indi- 
cating that  they  were  filed  in  connec- 
tion with  and  in  relation  to  each  other, 
they  are  to  be  considered  as  insep- 
arable parts  of  the  same  record  and 
proceeding,  and  wh$re  the  caption  of 
such  affidavit  identifies  and  describes 
the  suit  as  one  brought  in  the  district 
court  of  a  named  county,  a  subsequent 
statement  that  the  defendant  is  about 
to  remove  his  property  beyond  the 
limits  of  the  county  "in  which  this 
suit  is  brought"  is  sufficient  allegation 
of  the  county  from  which  the  goods 
are  about  to  be  removed.  Whitemore 
&  Co.  v.  Wilson,  1  Posey  213,  217. 

Affidavit  and  Bond  Omitting  Num- 
ber of  Case. — The  number  of  the  case 
is  not  essential  to  be  stated  in  the  af- 
fidavit or  bond  where  they  contain 
other  matter  which  clearly  shows  the 
case  in  which  the  attachment  is  sought. 
Bridges  &  Son  v.  First  Nat.  Bank, 
47  Tex.  Civ.  App.  454,  105  S.  W.  1018. 

Where  both  affidavit  and  bond  give 
correctly  the  style  of  the  suit,  the 
court  in  which  the  same  is  pending, 
and  the  term  of  the  court  to  which  the 
suit  is  brought,  omitting  the  number 
of  the  case  only,  an  objection  that 
they  do  not  sufficiently  identify  the 
suit  is  untenable.  Bridges  &  Son  v. 
First  Nat.  Bank,  47  Tex.  Civ.  App. 
454,   105   S.   W.   1018. 

That  the  affidavit  and  bond,  as 
shown   by   the   record,   were   endorsed 


on  the  back  with  both  style  and  nam 
ber  of  the  case,  would  meet  such  ob- 
jection even  if  it  were  otherwise  ten- 
able. Bridges  &  Son  v.  First  Nat 
Bank,  47  Tex.  Civ.  App.  454,  105  S. 
W.  1018;  Munzenheimer  v.  Manhattan 
Cloak,  etc.,  Co.,  79  Tex.  318,  320,  15 
S.    W.    389. 

Identifying  the  Parties.— An  affi- 
davit full  and  regular  in  other  respects 
filed  with  a  petition  and  bond  for  at- 
tachment, and  at  the  same  time  en- 
titled with  the  firm  names  of  the 
parties,  thus,  "Otto  Heinze  &  Co.  v. 
Munzesheimer  &  Klein,"  sufficiently 
identifies  the  defendants  to  support 
the  writ  of  attachment  against  them. 
Munzesheimer  v.  Heinze  &  Co.,  74 
Tex.  254,  11  S.  W.  1094. 

In  the  sequestration  case  of  Rohr- 
brough  v.  Leopold,  68  Tex.  257,  the 
suit  was  against  J.  E.  Rohrbrough  and 
J.  I.  Franklin.  The  bond  gave  the 
style  of  the  case  as  Leopold  Bros.  & 

Co.    v.    . The 

names  of  the  defendants  were  not 
given  in  the  bond,  which  was  made 
payable  to  J.  E.  Rohrbrough  and  J. 
I.  Franklin,  but  they  were  not  de- 
scribed as  defendants  and  the  bond 
was  held  to  be  insufficient.  Bridges 
&  Son  v.  First  Nat.  Bank,  47  Tex.  Chr. 
App.  454,  455,  105  S.  W.  1018. 
4.  A  Part  of  the  Record;  Defective 
Affidavit  Aided  by  Petition. 

See,  also,  ante,  "Separate  Affidavit 
Unnecessary,  When,"  VI,  B,  2,  b; 
"Identifying  the  Cause,  Parties,  etc.," 
VI,  B,  3;  post,  "Petition  Aided  by  At- 
fidavit,"  VII,  A,  c,  (2) ;  "Verification  of 
the  Petition,"  VII,  A,  e;  "Variance  as 
a  Ground  of  Dissolution,"  VI,  H,  1,  c, 
ec  seq. 

The  affidavit  for  an  attachment  is  a 
part  of  the  record  and  whether  it  is 
made  as  an  attacked  part  of  the  pe- 
tition and  on  the  same  sheets  which 
are  filed  as  the  petition,  or  whether 
*it  is  separate  therefrom  -can  not  ma- 
terially affect  the  question  as  to  its 
•being  a  part  of  the  record  and  relevant 
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and  connected  with  the  petition.  In 
either  case  the  petition  and  affidavit 
together  may  be  considered  together 
as  an  entire  record,  and  there  is  no 
requirement  that  the  affidavit  must  be 
construed  irrespective  and  separate 
from  the  petition.  Schrimpf  v.  Mc- 
Ardle,  13  Tex.  368,  370;  Sea  well  v. 
Lowery,  16  Tex.  47,  51;  Primrose  v. 
Roden,  14  Tex.  1,  3;  Morgan  v.  John- 
son, 15  Tex.  568,  569;  Wright  v.  Rag- 
land,  18  Tex.  289,  292;  Barbee  v. 
Holder,  24  Tex.  225,  226;  Whitemore 
&  Co.  v.  Wilson,  1  Posey  213,  220. 

Therefore  the  petition  may  be  used 
in  aid  of  the  affidavit.  Huffman  v. 
Hardeman  (Sup.),  1  S.  W.  575; 
Morgan  v.  Johnson,  15  Tex.  568;  Gray 
v.  Steedman  Bros.,  63  Tex.  95. 

Omitting  to  State  Sum  Due. — It  has 
never  been  held  to  be  necessary  to 
state  the  sum  in  the  affidavit,  where 
the  sum  demanded  is  thus  expressly 
and  definitely  stated  in  the  petition,  and 
the  party  makes  oath  that  that  sum  is 
due.  The  affidavit  would  not  be  ren- 
dered more  certain  by  repeating  the 
amount,  and  it  is  not  necessary. 
Morgan  v.  Johnson,   15  Tex.   568,  570. 

In  a  suit  on  promissory  notes  and 
an  account,  an  affidavit  that  the  de- 
fendant is  indebted  to  the  plaintiff  "in 
the  several  sums  of  money  mentioned 
in  the  petition,"  is  a  substantial  com- 
pliance with  the  statute  which  re- 
quires the  affidavit  for  attachment  to 
state  the  sum  due,  and  with  the  stat- 
ute which  provides  that  no  writ  of 
quia  timet,  attachment,  etc.,  shall  be 
issued,  unless  the  party  applying  for 
such  writ  shall  first  make  affidavit  in 
writing  of  the  truth  of  the  matter  set 
forth  in  his  or  her  petition.  (Schrimpf 
v.  McArdle,  13  Tex.  368;  Primrose  v. 
Roden,  14  Tex.  1;  Sea  well  v.  Lowery, 
If.  Tex.  47;  Wright  v.  Ragland,  18 
Tex.  289;  Marshall  v.  Alley,  25  Tex. 
342.)     Morgan  v.  Johnson,  15  Tex.  568. 

Want  of  Certainty  as  to  Amount.— 
An  affidavit-  for -r attachment,  which  by 
itself  might   be   regarded   as   defective 


for  want  of  certainty  as  to  the  amount 
of  the  debt,  may  be  rendered  cer- 
tain by  reference  to  the  allegations  of 
the  petition,  when  consistent  there- 
with.   Cleveland  v.  Boden,  63  Tex.  103. 

In  a  proceeding  by  attachment  upon 
claims,  part  of  which  are  due  and  part 
not  due,  it  is  not  necessary  that  the 
affidavit  should  show,  in  terms,  how 
much  of  the  debt  was  due  and  how 
much  not  due,  when  the  petition  and 
affidavit,  which  refer  to  each  other, 
contain  the  requisite  data  for  making 
certain  that  fact  by  calculation.  This 
case  distinguished  from  Cox  v. 
Reinhardt,  41  Tex.  591;  Seligson  & 
Co.  v.  Hobby,  51  Tex.  147,  and  Evans 
v.  Tucker,  59  Tex.  249.  Willis  &  Bro. 
v.  Mooring,  63  Tex.  340. 

Insufficient  Description  of  Debt. — 
An  affidavit  for  attachment  and  the 
original  petition  as  separate  papers, 
were  prepared  at  the  same  time  and 
place,  and  were  simultaneously  filed 
with  the  clerk  of  court  some  hours 
later.  The  affidavit  stated  that  the 
defendant  was  indebted  to  the  plain- 
tiff in  the  sum  of  $2,148.25,  "together 
with  interest  and  attorney's  fees,  as 
set  forth  in  plaintiff's  petition  filed  in 
this  cause."  Held,  that  the  debt  was 
sufficiently  described  by  the  aid  of 
such  reference  to  the  petition.  La 
Force  v.  Wear,  ejtc,  Dry  Goods  Co., 
8  Tex.  Civ.  App.  572,  29   S.   W.   75. 

Omission  of  Words  "Justly  In- 
debted."— If  the  petition  clearly  set 
forth  the  cause  of  indebtedness  against 
the  defendant,  from  which  the  amount 
claimed  is  clear,  and  the  plaintiff 
swear  to  the  truth  thereof,  the  attach- 
ment ought  not  to  be  quashed  for 
want  of  the  averment  that  the  "de- 
fendant is  justly  indebted,"  in  a  speci- 
fied amount,  either  in  the  petition  or 
affidavit.  Pas.  Dig.,  arts.  138,  142, 
notes  257,  259;  Morgan  v.  Johnson,  15 
Tex.  568;  Marshall  v.  Alley,  25  Tex. 
342;  Kennedy  v.  Morrison,  31  Tex. 
207,  208. 

Where  the  indebtedness  is  fully  set 
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out  in  the  petition  and  the  exhibits 
thereto  and  this  petition  is  verified  by 
an  affidavit  stating  that  the  defendant 
is  justly  indebted  to  the  plaintiff,  such 
affidavit  is  sufficient  to  sustain  the  at- 
tachment and  it  should  not  be  quashed 
because  of  the  omission  of  the  words 
"justly  indebted"  in  the  separate  affi- 
davit for  the  attachment.  Claflin  Co. 
ik  Kamsier  (Civ.  App.),  36  S.  W.  1018. 
See,  also,  Willis  &  Bro.  v.  Mooring,  63 
Tex.  340,  341. 

Defective  Statement  of  Grounds  of 
Attachment — Though  an  affidavit  for 
attachment  may  be  bad  for  uncer- 
tainty, yet  if  there  be  another  affidavit 
verifying  the  allegations  in  the  peti- 
tion for  the  writ,  and  the  allegation  as 
to  the  cause  for  attachment  be  dis- 
tinct, specific  and  sufficient  as  to  the 
existence  of  a  statutory  ground,  it  will 
support  the  writ.  Dunnenbaum  v. 
Schram  &  Co.,  59  Tex.  281. 

Where  Affidavit  Contradicts  Peti- 
tion.— The  petition  can  be  looked  to 
in  order  to  cure  a  defective  affidavit 
only,  and  not  when  the  affidavit  is  com- 
plete and  contradicts  important  aver- 
ments in  the  petition.  Focke  v.  Harde- 
man, 67  Tex.  173,  2  S.  W.  363.  See, 
also,  post,  "Variance  between  the  Affi- 
davit and  the  Petition,"  VI,  H,  1,  c, 
(1),  et  seq. 

5.  Necessary   Averments, 
a.  General  Rule   as   to    Certainty   and 
Sufficiency;  Presumptions  to    Sup- 
ply Defects,  etc. 

In  interpreting  an  affidavit  for  at- 
tachment it  is  not  permitted  to  resort 
to  presumptions  as  to  what  the  affiant 
intended  to  swear,  but  the  court  must 
be  governed  by  what  he  has  sworn 
as  shown  by  the  language  employed. 
Perrill  v.  Kaufman,  72  Tex.  214,  12  S. 
W.  125. 

No  presumption  will  be  indulged  to 
supply  a  defect,  which,  if  not  supplied, 
would  prevent  the  affidavit  from  com- 
ing up  to  the  requirements  of  the  stat- 
ute. City  Nat.  Bank  v.  Flippen,  66 
Tex.  610,  1  S.  W.  897. 


The  utmost  latitude  allowed  is  to 
exact  only  a  substantial  compliance 
with  the  law.  The  language  in  the 
affidavit  must  be  looked  to,  and  noth- 
ing of  importance  can  be  added  to  it 
upon  the  assumption  that  the  affiant 
intended,  but  neglected  to  make  the 
addition.  Evans  v.  Tucker,  59  Tex. 
249;  City  Nat.  Bank  v.  Flippen,  66  Tex. 
610,   1  S.  W.  897. 

Any  material  variation  from  the  let- 
ter of  the  law  will  vitiate  all  subse- 
quent proceedings.  Burch  v.  Wattsr 
37  Tex.  135. 

The  statute  is  not  literally  or  even 
substantially  complied  with  when  im- 
portant words  required  to  be  contained 
in  the  affidavit  are  omitted.  It  is  to 
be  presumed  that  all  such  words  are 
required  by  the  law  for  some  good 
purpose;  or  at  least  it  is  not  for  the 
court  to  say  they  were  not.  Evans  v. 
Tucker,  59  Tex.  249,  250;  Morgan  v. 
Johnson,  15  Tex.  568;  Marshall  v.  Al- 
ley, 25  Tex.  342;  City  Nat  Bank  v. 
Flippen,  66  Tex.  610,  1  S.  W.  897; 
Scram  v.  Duggan,  1  App.  Civ.  Cases, 
§§    1269,    1270. 

b.  Nature,     Character,  or    Description 

of  Demand. 

In  a  suit  on  a  note,  an  affidavit  for 
attachment  which  correctly  states  the 
amount  of  the  debt  due  need  not  state 
that  it  is  due  on  the  note  sued  on. 
Teague  v.  Lindsey,  31  Tex.  Civ.  App. 
161,  71  S.  W.  573. 

Defective  Statement  Aided  by  Peti- 
tion.—-See  ante,  "A  Part  of  the  Record; 
Defective  Affidavit  Aided  by  the  Peti- 
tion," VI,  B,  4. 

c.  That  Defendant  Is  Justly  Indebted, 

etc. 

See,  also,  ante,  "A  Part  of  the  Rec- 
ord; Defective  Affidavit  Aided  by  Peti- 
tion," VI,  B,  4. 

The  statute  regulating  the  issuance 
of  attachments  explicitly  requires  that 
the  plaintiff,  his  agent,  or  attorney, 
shall  make  affidavit  "that  the  defend- 
ant is  justly  indebted  to  the  plaintiff 
and  the  amount  of  the  demand;"  and 
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where  this  requirement  has  not  been 
complied  with  in  terms,  nor  certainly 
in  substance,  the  proceedings  under  it 
are  fatally  defective,  and  the  attach- 
ment will  be  dissolved.  Morgan  v. 
Johnson,  15  Tex.  568;  Marshall  v.  Al- 
ley, 25  Tex.  342;  Evans  v.  Tucker,  59 
Tex.  249;  Scram  v.  Duggan,  1  App.  Civ. 
Cases,  §§  1269,  1270. 

Omission  of  the  Word  "Is."— Thus 
the  omission  of  the  word  "is"  before 
the  words  "justly  indebted"  consti- 
tutes a  fatal  defect  in  the  affidavit.  An 
indictment  for  perjury  could  not  be 
sustained  upon  such  affidavit,  nor  is  it 
sufficient  to  support  an  attachment. 
City  Nat.  Bank  v.  Flippen,  66  Tex.  610, 
1  S.  W.  897. 

Omission  of  the  Word  "Justly."— 
The  omission  of  the  word  "justly"  be- 
fore the  word  "indebted"  vitiates 
the  affidavit.  The  statute  requires  the 
use  of  the  word  justly  and  the  court 
has  no  authority  to  dispense  with  it. 
Evans  v.  Tucker,  59  Tex.  249. 

Ambiguous  Use  of  Singular  and  Plu- 
ral Numbers.— The  objection  to  the 
affidavit  is  that  it  states  that  "the  de- 
fendants are  justly  indebted  to  said 
plaintiff,"  without  indicating  which  of 
the  plaintiffs  was  intended.  It  suffi- 
ciently appears  from  the  recitals  in 
the  affidavit  that  affiant  appeared  as 
attorney  for  C,  C  &  Co.,  and  the 
closing  part  thereof,  that  plaintiffs  will 
probably  lose  their  debt,  shows  that 
the  use.  of  the  word  "plaintiff"  was 
clerical  error.  Weis  Bros.  v.  Chip- 
man,  etc.,  Co.,  3  Tex.  Civ.  App.  106, 
22   S.   W.   225. 

d.  As  to  the  Amount  of  the  Demand. 
The  statement  required  by  the  stat- 
ute as  to  the  amount  of  the  indebted- 
ness in  proceedings  by  attachment 
must  be  as  carefully  set  forth  as  any 
other  in  the  affidavit.  The  clerk  who 
issues  the  writ  must  state  in  it  the 
amount,  and  this  he  can  not  do  by 
reference  to  legal  presumptions  aris- 
ing on  facts  stated.  Espey  v.  Heiden- 
heimer    Bros.,    58   Tex.    662.      But    see 


post,  "Amount  of  the  Debt  and 
Whether  Due  or  Not,"  VII,  A,  1, 
b,  (1). 

But  if  the  affidavit  is  sufficiently  spe- 
cific to  indicate  in  any  reasonable  man- 
ner the  amount  claimed  to  be  due  so 
that  the  court  is  able  to  construe  it  as 
an  actual  indebtedness,  even  though  it 
may  be  open  to  exception  in  respect 
to  form  and  exact  definiteness,  it  will 
afford  the  basis  on  which  the  court 
may  exercise  its  jurisdiction  in  deter- 
mining the  cause,  and  the  defendant, 
after  judgment  by#default,  will  not  be 
heard  to  interpose  his  objection  for 
the  first  time  in  the  revisory  court. 
Rowan  v.  Shapard,  etc.,  Co.,  2  App. 
Civ.  Cases,  §§  295,  296. 

Leaving  Amount  to  Be  Ascertained 
by  Calculation. — An  affidavit  is  suffi- 
cient notwithstanding  it  fails  to  dis- 
close specifically  the  exact  amount 
due  the  plaintiff  at  the  date  of  filing 
the  same,  where  such  amount  may  be 
ascertained  by  calculation  based  on 
statements,  contained  therein.  Wright 
v.  Ragland,  18  Tex.  289;  Rowan  v. 
Shapard,  etc.,  Co.,  2  App.  Civ.  Cases, 
§§  295,  296;  Briggs  v.  Lane,  1  App.  Civ. 
Cases,  §§  960,  961. 

Averment  as  to  Interest — It  is  not  a 
fatal  objection  to  the  affidavit,  that  it 
does  not  state  the  amount  of  interest 
due  upon  the  plaintiffs'  demand.  If  it 
states  the  principal  sum  due,  that  is 
a  sufficient  compliance  with  the  stat- 
ute. The  amount  of  interest  is  capable 
of  being  rendered  certain  by  calcula- 
tion. It  is  not  necessary  to  make 
oath  to  a  matter  thus  capable  of  be- 
ing rendered  mathematically  certain. 
The  interest  being  a  legal  incident  to 
the  establishment  of  the  plaintiffs'  de- 
mand, would  follow  as  a  matter  of 
course.  Primrose  v.  Roden,  14  Tex.  1; 
Morgan  v.  Johnson,  15  Tex.  568;  Wright 
v.  Ragland,  18  Tex.  289,  292;  Barbee 
v.  Holder,  24  Tex.  225;  Briggs  v.  Lane, 
1  App.  Civ.  Cases,  §§  960,  961. 

Averment  as  to  Payments,  Offsets, 
etc. — In  a  suit  on  a  note,  an  affidavit 
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for  attachment  which  correctly  states 
the  amount  of  the  debt  due  need  not 
show  what  payments  thereon  had  re- 
duced it  to  the  amount  claimed.  Tea- 
gue  v.  Lindsey,  31  Tex.  Civ.  App.  161, 
71   S.   W.  573. 

But  without  a  direct  allegation  of 
the  amount  due,  in  proceedings  based 
on  a  note,  on  which  specific  payments 
or  credits  are  admitted  in  the  petition, 
the  inference  therefrom,  as  to  the  real 
indebtedness,  is  not  sufficiently  certain 
to  satisfy  the  statute,  for  the  defend- 
ant may  have  demands  which  he  is  en- 
titled to  have  set  off  against  the  note. 
Marshall  v.  Alley,  25  Tex.  342. 

In  this  case,  literally  construed,  a 
certam  amount  was  averred  in  the  peti- 
tion (which  was  sworn  to)  to  be  due, 
yet  the  allegations  of  the  petition, 
when  taken  together,  showed  clearly 
that  the  affiant  did  not  mean  to  assert 
such  amount  as  the  true  indebtedness; 
and  the  sum  claimed  to  be  due,  not 
otherwise  and  with  proper  certainty 
appearing  from  the  petition  or  the  af- 
fidavit, it  was  held  that  the  attachment 
was  rightly  dissolved.  Marshall  v.  A^ 
ley,  25  Tex.  342. 

When,  in  a  suit  by  attachment  to  se- 
cure a  debt  due  on  promissory  notes, 
the  defendant's  right  to  a  credit,  re- 
sulting from  a  partial  payment,  id  ad- 
mitted, but  the  date  of  such  payment 
is  not  averred  either  in  the  petition  or 
affidavit,  the  attachment  can  not  be 
sustained  and  the  writ  of  attachment 
should  be  quashed.  Espey  v.  Heiden- 
heimer  Bros.,  58  Tex.  662. 

Though  the  presumption  of  law  in  a 
suit  on  a  promissory  note,  where  the 
date  of  a  partial  payment  is  alleged, 
would  ordinarily  be  that  it  occurred  on 
the  day  of  execution  of  the  note,  no 
such  presumption  will  obtain  in  suits 
by  attachment.  The  requirement  of 
the  statute,  that  the  amount  of  the  de- 
mand shall  be  stated  in  the  affidavit, 
must  be  strictly  observed;  and  this  is 
not  done  when,  by  an  omission  to 
state  the     date  of     an     acknowledged 


credit,  there  is  nothing  by  which,  in 
computing  interest,  the  amount  due 
may  be  certainly  determined.  Espey 
v.  Heidenheimer  Bros.,  58  Tex.  662. 

This  case  distinguished  from  Mor- 
gan v.  Johnson,  15  Tex.  568,  which 
held  that  the  affidavit  for  attachment 
was  sufficient  if  it  alleged  that  the  de- 
fendant was  "indebted  to  the  plaintiffs 
in  the  several  sums  of  money  men- 
tioned" in  the  petition.  It  is  also  dis- 
tinguished from  Wright  v.  Ragland, 
18  Tex.  289,  which  sustained  an  affi- 
davit to  the  effect  that  the  defendant 
was  justly  indebted  to  plaintiff  in  a 
specified  sum  besides  interest,  because, 
the  principal  debt  and  rate  of  interest 
being  stated,  the  interest  was  of  cer- 
tain ascertainment.  Espey  v.  Heid- 
enheimer Bros.,  58  Tex.  662. 

In  case  defendant  claims  an  offset, 
and  plaintiff  sues  out  an  attachment 
for  a  sum  certain,  without  deducting 
the  offset,  the  attachment  will  still 
hold  good,  for  the  offsets  would  only 
appear  upon  the  trial.  .  As  to  what 
would  be  the  effect  of  the  affidavit's 
claiming  a  larger  indebtedness  than 
is  claimed  in  the  petition  is  not 
considered.  Evans  v.  Lawson,  etc., 
Co.,  64  Tex.  199. 

Where  Part  of  Claim  Not  Due. — 
Where  part  of  the  plaintiff's  claim  is 
not  due  at  the  commencement  of  a 
suit  by  attachment,  the  affidavit  should 
state  the  amount  due  at  that  time. 
Sydnor  v.  Totham,  6  Tex.  189. 

Error  in  Computation. — A  small 
mistake  in  stating  the  amount  of  the 
debt,  clearly  shown  on  the  face  of  the 
affidavit  to  result  alone  from  a  mis- 
calculation of  interest,  will  not  be  fatal 
to  the  attachment  obtained  upon  such 
affidavit.  See  example.  Rainwater- 
Boogher  Hat  Co.  v..  O'Neal,  82  Tex. 
337,  18  S.  W.  570. 

An  inconsiderable  error  of  the  pleader 
in  making  the  calculation  of  interest, 
so  that  the  amount  alleged  in  the  peti- 
tion and  stated  in  the  affidavit  is  some- 
what in  excess  of  the  correct  amount. 
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the  facts  upon  which  the  calculation  of 
the  amount  due  was  based  being 
clearly  stated,  affords  no  basis  for  a 
motion  to  quash.  (Rainwater-Boogher 
Hat  Co.  v.  O'Neal,  82  Tex.  337,  18  S. 
W.  570;  Donnelly  v.  Elser,  69  Tex.  282, 
6  S.  W.  563.)  First  Nat.  Bank  v.  Wal- 
lace (Civ.  App.),  65  S.  W.  392,  394, 
affirmed  in  95  Tex.  103. 

In  an  action  by  attachment  upon 
notes  stipulating  for  ten  per  cent  at- 
torney's fees,  the  petition  and  affidavit 
both  described  the  indebtedness  cor- 
rectly, setting  out  the  notes  and  stat- 
ing the  aggregate  amount  due,  but  the 
amount  of  the  attorney's  fees  was  sep- 
arately stated  at  a  larger  sum  than  the 
the  true  amount  therefor.  Held,  that 
the  error  b'eirg  ascertainable  by  sim- 
ple computation  did  not  vitiate  the 
attachment.  Rogers  v.  East  Line 
Lumber  Co.,  11  Tex.  Civ.  App.  108,33 
S.  W.  312,  affirmed  in  93  Tex.  737, 
no  op. 

Unnecessary  to  State  Sum  in  Affi- 
davit Where  Same  Stated  in  Verified 
Petition. — See  ante,  "A  Part  of  the 
Record;  Defective  Affidavit  Aided  by 
Petition,"  VI,  B,  4.  * 

e.  Time  of   Maturity. 

The  affidavit  for  attachment  need 
not  state  when  the  debt  became  or  will 
become  due.  Such  allegations  are  to 
be  made  in  the  petition.  Rev.  Stat., 
art.  152,  Willis  &  Bro.  v.  Mooring,  63 
Tex.  340;  Tarkinton  v.  Broussard'  & 
Co.,  51  Tex.  550,  551;  Pearce  v.  Bell, 
21  Tex.  688;  Primrose  v.  Roden,  14 
Tex.  l;  Bennett  v.  Rosenthal  &  Co., 
3  App.  Civ.  Cases,  §  156.  See  post, 
"Amount  of  the  Debt  and  Whether 
Due  or  Not,"  VII,  A,  1,  b,  (1). 

It  is  not  essential  that  an  affidavit 
for  attachment  should  state  the  date  of 
maturity  of  the  debt,  where  such  date 
n  shown  by  the  petition.  Cohen  v. 
Grimes,  18  Tex.  Civ.  App.  327,  45  S. 
W.  210,  affirmed  in  93  Tex.  702,  no 
op.;  Willis  &  Bro.  v.  Mooring,  63  Tex. 
?i0;      Munzenheimer     v.      Manhattan 


Cloak,  etc.,  Co.,  79  Tex.  318,  15  S.  W. 
389. 

An  affidavit  for  attachment  which 
states  that  defendant  is  justly  indebted 
to  plaintiff  in  the  sum  of  $2,500  with 
interest  thereon  at  the  rate  of  12  per 
cent  per  annum  from  October  15,  1889, 
and  the  further  amount  of  10  per  cent 
a?  attorney  fees,  and  that  defendant  is 
aiso  indebted  to  plaintiff  in  the  further 
sum  of  $2,500  on  promissory  note  not 
I  yet  due,  being  otherwise  sufficient,  is 
good.  It  is  not  necessary  that  the  af- 
fidavit should  state  when  the  amount 
shown  not  to  be  due  will  become 
due.  Hinzie  v.  Moody  &  Co.,  1  Tex. 
Civ.  App.   26,  20  S.  W.  769. 

f.  That  Attachment  Is  Not  for  Pur. 
pose  of  Injuring  or  Harassing  the 
Defendant. 

An  affidavit  for  an  attachment  which 
fails  to  state  that  the  attachment  is 
not  sued  out  for  the  purpose  of  injur- 
ing the  defendant  is  fatally  defective. 
The  statute  must  be  strictly  followed 
in  such  cases,  and  any  material  varia- 
tion from  the  letter  of  the  law  will  viti- 
ate all  subsequent  proceedings.  Burch 
v.  Watts,  37  Tex.  135. 

Averment  in  the  Conjunctive. — 
Prior  to  the  adoption  of  the  Revised 
Statutes  the  attachment  law  required 
the  plaintiff  to  swear  "that  the  attach- 
ment is  not  sued  out  for  the  purpose 
of  injuring  the  defendant."  The  Re- 
vised Statutes  require  that  the  affida- 
vit shall  state  that  the  attachment  is 
rot  sued  out  for  the  purpose  of  in- 
juring or  harassing  the  defendant. 
An  affidavit  made  under  the  Revised 
Statutes  contained  this  language: 
"This  attachment  is  not  sued  cut  for 
the  purpose  of  injuring  and  harassing 
the  said  defendant."  Held,  a  motion 
to  quash  was  properly  sustained,  the 
affidavit  not  being  made  in  compliance 
with  the  statute.  Moody  v.  Levy  & 
Co.,  58  Tex.  532. 

"The  sense  and  intent  of  art.  153, 
Rev.  Stat,  being  to  require  the  plain- 
tiff to  negative  both  the  purpose  to  in- 
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jure  and  to  harass  the  defendant,  the 
affidavit  must  disclaim  as  to  the  ex- 
istence of  either  and  each  of  those 
prescribed  motives/'  Moody  v.  Levy 
&  Co.,  58  Tex.  532,  534. 

"We  construe  the  words  'injuring* 
and  'harassing'  as  being  used  by  the 
statute  in  no  such  sense  as  that  which 
the  above  rule  indicates,  but  as  mean- 
ing and  relating  to  distinct  and  inde- 
pendent subjects."  Moody  v.  Levy  & 
Co.,  58  Tex.  532,  535. 

More  than  One  Defendant;  Singu- 
lar and  Plural — An  affidavit  for  at- 
tachment against  more  than  one  de- 
fendant should  negative  a  purpose  of 
injuring  or  harassing  defendants  or 
either  of  them.  (Perrill  v.  Kaufman, 
72  Tex.  214,  12  S.  W.  125,  limited.) 
Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95,  41  S.  W.  64. 

Where  there  are  two  defendants 
and  an  attachment  is  sued  out  against 
the  property  of  both,  the  attachment 
is  fatally  defective  when  it  fails  to 
state  that  "the  attachment  is  not  sued 
out  for  the  purpose  of  injuring  or 
harassing  the  defendants."  The  use 
in  such  case  of  the  word  "defendant" 
instead  of  defendants  is  fatal.  Perrill 
v.  Kaufman,*  72  Tex.  214,  12  S.  W.  125; 
Gunst  v.  Peiham,  74  Tex.  586,  12  S. 
W.  233. 

Same;  Omission  of  Words  "or 
Either  of  Them."— Article  3268  of  the 
Pevised  Statutes,  which  provides  that 
in  the  construction  of  all  civil  statutes 
"the  singular  and  plural  number  shall 
erch  include  the  other  unless  other- 
wise expressed"  applies  to  the  con- 
struction of  the  attachment  law.  Doty 
v.  Moore,  102  Tex.  48,  112  S.  W.  1038; 
Lewis  v.  Stewart,  62  Tex.  352. 

Therefore  in  the  attachment  statute 
which  provides  that  the  affidavit  shall 
state  "that  the  attachment  is  not  sued 
out  for  the  purpose  of  injuring  or  har- 
assing the  defendant,"  the  word  de- 
fendant is  to  be  construed  as  if  the 
statute  read  "defendant  or  defendants; 
and  it  follows  that  an  affidavit  which 


states  that  the  attachment  "is  not  sued 
out  for  the  purpose  of  harassing  the 
defendants,"  there  being  more  than 
one,  is  sufficient  without  the  addition 
cf  the  words  "or  either  of  them,"  or 
others  of  like  meaning.  Doty  v. 
Moore,  102  Tex.  48,  112  S.  W.  1038, 
stating  that  the  question  is  made  per- 
tinent by  suggestions  contained  in 
Perrill  v.  Kaufman,  72  Tex.  214,  215. 
216,  12  S.  W.  125,  and  Kildare  Lumber 
Co.  v.  Atlanta  Bank,  91  Tex.  95,  103, 
41  S.  W.  64,  but  <not  authoritatively  de- 
terminated in  either  of  them. 

g.    That  Plaintiff  Will  Probably  Lose 
His  Debt. 
Not    Required     Where     Attachment 
Sued  Out  on  Ground  of  Konresidence. 

— Where  the  ground  of  the  attach- 
ment is  that  the  defendant  is  a  non- 
resident the  statute  does  not  require 
the  plaintiff  to  state  that  he  will 
thereby  probably  lose  his  debt.  Gold- 
soil  v.  Votaw,  1  Posey  90,  91.  (P.  D.f 
art.  142;  Wright  v.  Smith,  19  Tex,  297, 
298;  Messner  v.  Hutchins,  17  Tex. 
597.) 

Where  the  affidavit  for  an  attach- 
ment states  that  the  defendant  resides 
beyond  the  jurisdiction  of  the  court, 
so  that  the  ordinary  process  of  law 
can  not  be  served  upon  him,  and  is 
otherwise  formal,  it  is  not  defective 
because  it  does  not  state  that  the 
plaintiff  is  in  danger,  in  consequence 
of  the  alleged  nonresidence  of  the  de- 
fendant, of  losing  his  debt.  Sydnor  v. 
Chambers,  Dallam  601. 

Nor  Where  Defendant  Secretes  Him- 
self.— Nor  is  this  averment  required 
where  the  ground  of  attachment  is  that 
the  defendant  secretes  himself,  so  that 
the  ordinary  process  of  law  can  not  be 
served  on  him.  It  is  not  necessary  in 
such  case  to  add  that  the  plaintiff  will 
thereby  probably  lose  his  debt.  Mess- 
ner v.  Hutchins,  17  Tex.  597. 

Nor  Where  Defendant  Is  about  to 
Remove  Out  of  the  State.— Where  the 
ground  for  attachment  is  that  the  de- 
fendant is  about  to  remove  out  of  the 
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state,  it  is  not  necessary  to  add  that 
plaintiff  will  thereby  probably  lose  his 
-debt.    Wright  v.  Smith;  19  Tex.  297. 

Only  Where  Defendant  Is  about  to 
Remove  His  Property  beyond  the 
State. — It  is  only  when  the  defendant 
is  about  to  remove  his  property  be- 
yond the  limits  of  the  state  that  the 
plaintiff  is  required  to  make  oath  that 
"he  will  thereby  probably  lose  his  debt. 
Messner  v.  Hutchins,  17  Tex.  597,  602; 
Wright  v.   Smith,   19   Tex.   297. 

Or  about  to  Make  a  Fraudulent 
Transfer  Thereof. — In  an  affidavit  for 
an  attachment,  the  cause  alleged  was 
"'that  the  said  Gay  is  about  to  transfer 
his  property  for  the  purpose  of  defraud- 
ing his  creditors,"  without  further  al- 
leging that,  thereby,  the  plaintiff  "would 
probably  lose  his  debt."  Held,  that 
this  last  clause  is  indispensable  under 
•our  statute,  and  that  the  attachment 
was  properly  quashed  for  want  of  it. 
Sheffield  v.  Gay,  32  Tex.  225,  226. 

Where  More  than  One  Plaintiff; 
Singular  and  PluraL — An  affidavit  for 
attachment  is  fatally  defective  where 
the  words  "plaintiff"  instead  of  "plain- 
tiffs" and  "his"  instead  of  "their"  are 
used  in  the  clause  stating  that  the 
plaintiff  will  probably  lose  his  debt  un- 
less the  attachment  is  issued,  and  there 
is  more  than  one  plaintiff.  Sarrazin  v. 
Hotmann,  16  Tex.  Civ.  App.  351,  40  S. 
W.  629. 

h.    Grounds  of  Attachment. 
(1)    Affidavit    to    Be    in    the  Present 
Tense. 

The  averments  of  the  affidavit  must 
he  in  the  present  tense,  for  without  a 
subsisting  debt  the  writ  can  not  issue. 
City  Nat.  Bank  v.  Flippen,  66  Tex*.  610, 
1   S.  W.  897. 

<2)  Alleging  More  than  One  Ground. 
<a)    Generally. 

"That  two  or  more  grounds  for  at- 
tachment are  set  forth  in  an  affidavit 
is  unimportant,  unless  from  the  man- 
ner of  statement  the  real  ground  is 
rendered  uncertain,  either  by  the  man- 
ner in  which  the  several  grounds  are 


connected,  or  by  the  statement  of  two 
or  more  grounds  which  are  within 
themselves  inconsistent."  Pearre  & 
Co.  v.  Hawkins,  62  Tex.  434.         .'     3 

(b)  Affidavit  to  Be  Certain  and  Posi- 
tive; Alternative  or  Disjunctive 
Averments. 

In  order  to  entitle  a  party  to  an  at- 
tachment, it  is  necessary,  as  a  condi- 
tion precedent  to  his  right,  that  he 
shall  make  affidavit  to  some  one  of  the 
various  causes  prescribed  by  the  stat- 
ute as  a  sufficient  ground.  Pas.  Dig., 
art.  142,  note  259;  Hopkins  v.  Nichols, 
22  Tex.  206,  208.  Culbertson  v.  Cabeen, 
29  Tex.  247. 

Any  ambiguity  in  the  oath  for  at- 
tachment as  to  which  distinct  ground 
for  this  summary  process  is  relied  on, 
will  be  fatal.  Dunnenbaum  v.  Schram 
&   Co.,   59   Tex.   281. 

The  general  rule  is  well  established, 
therefore,  that  an  affidavit  for  an  at- 
tachment must  be  certain  and  positive, 
and  not  in  the  alternative.  Hopkins  v. 
Nichols,  22  Tex.  206,  208;  Culbertson  v. 
Cabeen,  29  Tex.  247,  248. 

It  is  improper  to  allege  disjunctively 
two  distinct  causes  indicating  the  fraud- 
ulent intent  of  the  defendant,  and  the 
attachment  will  be  quashed  if  issued 
upon  an  affidavit  alleging  the  existence 
of  one  or  the  other  of  two  distinct 
grounds  in  the  disjunctive.  *  Carpenter 
v.  Pridgen,  40  Tex.  32,  33;  Hopkins  v. 
Nichols,  22  Tex.  206,  207;  Dunnenbaum 
v.  Schram  &  Co.,  59  Tex.  281. 

Illustrations;  That  Defendant  Is 
about  to  Transfer  or  Secrete  His  Prop- 
erty.— An  averment  that  the  defend- 
ant has  transferred,  or  is  about  to  trans- 
fer or  secrete  his  property,  for  the 
purpose  of  defrauding  his  creditors  is 
insufficient.  That  a  party  is  about  to 
transfer  his  property  for  the  purpose 
of  defrauding  his  creditors,  is  one  cause, 
that  he  is  about  to  secrete  his  property, 
for  the  same  fraudulent  purpose  is  an- 
other cause;  that  he  has  transferred 
his  property,  for  the  purpose  of  de- 
frauding his  creditors,  is  another  cause, 
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and  that  he  has  secreted  his  property 
for  the  purpose  of  defrauding  his  cred- 
itors, is  yet  another  cause.  Each  one 
of  these  causes  is  a  separate  and  dis- 
tinct fact,  independent  of  the  other. 
Culbertson  v.  Cabeen,  29  Tex.  247; 
Hopkins  v.  Nichols,  22  Tex.  206,  210. 

To  transfer  property  is  to  place  it  in 
the  hands  of  another;  to  secrete  prop- 
erty is  to  hide  it,  to  put  it  where  the 
officer  of  the.  law  will  probably  not  be 
able  to  find  it.  These  two  acts  can  in 
no  sense  be  considered  as  phases  of 
the  same  general .  facts.  To  embrace 
these  two  causes  in  the  same  affidavit, 
makes  the  affidavit  indefinite.  Neither 
fact  is  sworn  to.  The  affidavit  is  in 
the  alternative.  The  affiant  swears 
that  one  or  the  other  fact  exists,  but 
does  not  say  which.  Culbertson  v.  Ca- 
been, 29  Tex.  247,  248;  Hopkins  v. 
Nichols,  22  Tex.  206,  210. 

Such  an  affidavit  is  bad  for  duplicity; 
and  it  was  error  in  such  case  to  over- 
rule a  motion  to  quash  the  attachment. 
(Hopkins  v.  Nichols,  22  Tex.  206.) 
Garner  v.  Burleson,  26  Tex.  348. 

That  Defendant  Is  about  to  Trans- 
fer or  Dispose  of  His  Property. — An 
affidavit  for  attachment  on  the  ground 
that  the  defendants  "are  about  to 
transfer  their  property  or  dispose  of 
the  same,"  etc.,  is  insufficient.  Car- 
penter v.  Pridgen,  40  Tex.  32,  33. 

That  Defendant  Absconds  or  Secretes 
Himself,  or  Resides  beyond  the  Juris- 
diction, or  Is  about  to  Remove  Prop- 
erty beyond  Jurisdiction. — Where  the 
writ  of  attachment  recited  that  "oath 
having  also  been  made  that  the  said 
John  Gregg  absconds  or  secretes  him- 
self or  resides  beyond  the  jurisdiction 
of  the  court,  so  that  the  ordinary  proc- 
ess of  law  can  not  be  served  against 
him,  or  is  about  to  remove  his  prop- 
erty beyond  the  jurisdiction  of  the 
court,"  etc.,  it  was  held  to  be  double 
and  uncertain  as  to  the  grounds  upon 
which  the  plaintiff  intended  to  found 
his  attachment,  and  it  was  not  of  such 
definite  and  certain  character  as  would 


enable  the  -defendant  to  know  what"  he 
had  to  answer,  so  that  he  might  plead 
thereto  a  direct  and  unequivocable 
plea.  Therefore  a  motion  to  quash 
should  have  been  sustained.  Gregg  v. 
York,  Dallam  528. 

Otherwise  Where  Two  Phases  of 
Same  General  Act  Are  Stated  in  the 
Disjunctive. — There  are  cases  in  which 
the  word  "or"  may  be  permitted  to  re- 
tain its  primary  signification,  as  a  dis- 
junctive conjunction,  and  yet  the  use 
of  it  will  not  vitiate  an  affidavit  for  an 
attachment;  as  where  two  phases  of 
the  same  general  fact  are  stated  in  the 
disjunctive.  Hopkins  v.  Nichols,  22 
Tex.  206,'  207,  209. 

For  illustration,  where  the  statute 
says  that  if  the  debtor  "absconds  or 
secretes  himself,"  so  that  process  can 
not  be  served  on  him,  an  attachment 
may  issue  upon  an  affidavit  stating 
these  facts  in  the  disjunctive.  Hop- 
kins v.  Nichols,  22  Tex.  206,  209. 

An  affidavit  for  an  attachment  stat- 
ing that  the  defendants  "were  about 
to  convert  their  property  or  a  part 
thereof  into  money  for  the  purpose  of 
placing  it  beyond  the  reach  of  their 
creditors,"  is  not  open  to  the  objec- 
tion that  it  states  two  separate 
grounds  for  an  attachment  :n  the  al- 
ternative. Blum  v.  Davis,  56  Tex. 
423. 

(c)  Consistent  Grounds  May  Be  Stated 
in  the  Conjunctive  or  Cumula- 
tively. 

Two  consistent  grounds  tor  attach- 
ment may  be  stated  cumulatively,  and 
if  one  of  them  be  true  it  matters  not 
that  the  other  be  untrue.  Pearre  &Co. 
r.   Hawkins,   62  Tex.  431,  435. 

An  affidavit  for  attachment,  to  the 
effect  that  defendant  is  about  to  dis- 
pose of  his  property  with  intent  to  de- 
fraud his  creditors,  and  that  he  is 
about  to  convert  his  property  into 
money  for  the  purpose  of  placing  it 
beyond  the  reach  of  his  creditors,  is 
not  for  that  cause  defective.  B*th 
grounds    may   co-exist   without   incon- 
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sistency.  Cleveland  v.  Bodeu.  63  Tex. 
103;  McKay  v.  Elder  (Civ.  App.),  92 
S.  W.  268,   269. 

(d)    Alleging  Inconsistent  Grounds  of 
Attachment. 

If  two  grounds  entirely  inconsistent 
the  one  with  the  other,  be  stated,  it  is 
as  though  no  ground  at  all  be  staled, 
or  at  least  the  matter  is  left  in  such 
state  of  uncertainty  as  is  wholly  in- 
admissible, and  insufficient  for  the  in- 
formation of  the  officer  who  is  called 
on  to  issue  a  writ,  before  judgment, 
by  which  property  is  to  be  taken  from 
the  possession  of  its  owner.  Pearre 
&  Co.  v.  Hawkins,  62  Tex.  434,  435; 
Carter  Bros.  v.  Younger  Bros.,  2 
Posey  445. 

Thus  the  affidavit  should  not  al- 
lege that  the  defendants  have  disposed 
of  the  property  with  the  intention  to 
defraud  their  creditors  and  that  they 
are  about  to  convert  their  property 
into  money  for  the  purpose  of  placing 
it  beyond  the  reach  of  their  creditors: 
since  if  they  have  disposed  of  it,  it  is 
beyond  their  reach  and  they  can  not 
convert  it  into  money  in  order  to  de- 
fraud their  creditors.  Carter  Bros.  v. 
Younger  Bros.,  2  Posey  445,  follow- 
ing Dunnenbaum  v.  'Schram  &  Co.,  59 
Tex.  281. 

An  affidavit  for  attachment  alleged 
"that  defendants  aforesaid  have  se- 
creted their  property  for  the  purpose 
of  defrauding  their  creditor.-:,  and  that 
the  (defendants)  have  disposed  of 
their  property  with  intent  to  defraud 
their  creditors."  Such  affidavit  was 
held  defective,  because  it  charges  two 
inconsistent  grounds  for  attachment. 
Pearre  &  Co.  v.  Hawkins,  62  Tex.  434. 

Under  the  statute  which  makes  the 
fact  that  a  debtor  has  disposed  m 
whole  or  in  part  of  his  property  with 
intent  to  defraud,  etc.,  one  ground  for 
attachment,  and  which  makes  the  fact 
that  "he  is  about  to  dispose  of  his 
property  with  intent  to  defraud,"  etc., 
another  and  different  ground,  an  affi- 
davit which  states  them  conjunctively 


as  co-existing  facts,  is  bad,  for  the 
affidavit  must  on  its  face,  as  to  one  or 
the  other  ground,  be  untrue.  (Dis- 
tinguished from  Blum  v.  Davis,  56 
Tex.  423,  427,  where  an  oath  in  the 
alternative,  embracing  different  phases 
of  the  one  distinct  statutory  ground 
for  the  writ,  was  permitted.)  Dunnen- 
baum v.  Schram  &  Co.,  59  Tex.  281. 

(3)  Effect  of  Surplusage. 

When  the  affidavit  for  attachment 
states  all  that  the  statute  requires,  it 
would  be  too  refined  to  say  that  an 
immaterial  additional  fact  was  too 
much.  Pas.  Dig.,  arts.  138,  142,  notes 
257,  259.  McMahan  v.  Boardman,  29 
Tex.   170. 

(4)  Averment  of  Specific  Grounds 
Considered. 

(a)  That  Defendant  Is  about  to  Con- 
vert His  Property  into  Money, 
etc. 

An  affidavit  "that  the  defendant  is 
about  to  convert  crops  raised  by  him 
on  the  plaintiffs  place  into  money,  or 
a  part  thereof  into  money,  for  the  pur- 
pose of  placing  it  beyond  the  reach  of 
this  affiant,"  is  in  substantial  compli- 
ance with  subdivision  11,  art.  186,  of 
Revised  Statutes.  Smith  v.  Dye  (Civ. 
App.),   51   S.  W.  858. 

(b)  That  Defendant  Is  Removing 
Goods  from  County. 

While  the  statute*  does  not  require 
an  affidavit  to  be  made  by  a  specified 
formula,  nor  that  it  shall  state  in  ex- 
press terms  the  name  of  the  county 
which  is  referred  to,  it  does  intend 
that  the  plaintiff  shall  make  affidavit 
that  the  removal  of  the  property  is 
about  to  be  made  from  the  county  in 
which  the  suit  is  to  be  or  has  been 
commenced.  Whitemore  &  Co.  v. 
Wilson,   1   Posey  213,  218. 

(c)  That  Defendant  Secretes  Himself, 
etc. 

The  affidavit  for  an  attachment  on 
the  ground  that  the  defendant  secretes 
himself  so  that  the  ordinary  process 
of  law  can  not  be  served  on  him  is  not 
required  to  state  that  the  defendant  is 
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a  resident  of  the  state;  such  affidavit 
necessarily  implies  that  the  defendant 
is  amenable  to  ordinary  process,  or 
that  he  has  just  been  so.  Griffith  v. 
Robinson,  19  Tex.  219. 

(d)    That  Defendant  Has  Disposed  of 
His  Property,  etc. 

An  affidavit  .which  sets  out  that  the 
defendants  B.  F.,  B.  &  S.,  a  private 
partnership  composed  of  B.  F.,  B.  & 
W.,  A.  B.,  are  justly  indebted  to  the 
plaintiff  and  that  "said  defendants 
named  in  the  affidavit  are  about  to  dis- 
pose of  their  property,"  etc.,  is  not 
open  to  objection  that  it  does  not 
charge  that  either  or  both  of  said  in- 
dividual members  composing  the  firm 
are  about  to  dispose  of  their  property. 
It  is  not  necessary  to  charge  that  each 
of  the  said  defendants  composing  the 
firm  is  about  to  dispose  of  his  prop- 
erty. Bridges  &  Son  v.  First  Nat. 
Bank,  47  Tex.  Civ.  App.  454,  455,  105 
S.  W.  1018. 

Omission  of  Words  "in  Whole  or  in 
Part."— An  affidavit  which  states  that 
"the  defendant  has  disposed  of  his 
property"  is  sufficient  without  the  ad- 
dition of  the  words  "in  whole  or  in 
part."  Cause  for  attachment  exists  if 
the  defendant  is  about  to  dispose  of 
any  portion  of  his  property  with  the 
intent  to  defraud,. and  the  statement  in 
the  affidavit  that  he  is  about  to  dis- 
pose of  his  property  includes  the 
whole  of  his  property,  and  the  whole 
includes  every  part.  (Blum  v.  Davis, 
56  Tex.  423.)  Prince  &  Co.  v.  Turner, 
2  App.  Civ.  Cases,  §  657;  Steinam  v. 
Gahwiler   (Civ.  App.),  30  S.  W.  472. 

Clerical  Errors;  "His"  for  "Has."— 
The  ground  for  an  attachment,  as 
stated  in  the  affidavit  therefor,  was 
"that  the  defendant  his  disposed  of  his 
property  in  part,  with  intent  to  de- 
fraud his  creditors."  Held,  a  manifest 
clerical  error,  and  that  a  motion  to 
quash  on  that  ground  was  properly 
overruled.  Corrigan  v:  Nichols,  6  Tex. 
Civ.   App.  26,   24   S.  W.   952. 


6.  The  Oath. 

a.  By  Whom  Administered. 

The  power  of  the  district  clerks  to 
administer  oaths  is  confined  to  the  ad- 
ministration of  oaths  appertaining  to 
their  official  duties  in  the  courts 
wherepf  they  are  clerks.  Conse- 
quently the  clerk  of  one  district  court 
has  no  power  to  administer  an  oath 
for  an  attachment  sued  out  in  another 
district  court,  and  a  motion  to  quash 
on  that  ground  should  be  sustained. 
Goldsoll  v.  Votaw,  1   Posey  90. 

The  fact  that  a  deputy  clerk  is  a  di- 
rector in  a  bank  suing  out  an  attach- 
ment does  not  disqualify  him  from  tak- 
ing the  affidavit  and  approving  the 
bond  in  the  case.  Laning  v.  Iron  City 
Nat.  Bank   (Civ.  App.),  36  S.  W.   481. 

b.  Degree  of   Certainty  Required. 
See,  also,  ante,  "Affidavit  to  Be  Cer- 
tain and  Positive;  Alternative  or  Dis- 
junctive   Averments,"    VI,    B,     5,     h, 
(2),    (b). 

An  affidavit  of  the  facts  required  to 
be  sworn  to  must  be  so  direct  and  un- 
equivocal that  if  the  oath  is  falsely 
and  corruptly  made  an  indictment  for 
perjury  will  lie.  Whitemore  &  Co.  v. 
Wilson,  1  Posey  213,  219. 

It  is  not  sufficient  in  the  affidavit 
for  an  attachment  under  the  act  of 
1848  (Hart.  Dig.,  art  25)  to  swear  that 
"the  affiant  has  good  reason  to  be- 
lieve, and  does  verily  believe,  that  the 
defendant  is  about  to  remove,"  etc 
The  affidavit  must  be  positive  as  to  the 
fact  and  not  merely  state  the  affiant's 
belief.     Sydnor  v.  Totham,  6  Tex.  189. 

7.  Execution  and  Acknowledgment, 
a.   Affidavit  by  Agent. 

Where  an  affidavit  for  an  attach- 
ment is  made  by  an  agent  it  is  not 
necessary  that  be  should  swear  that  he 
is  the  agent,  but  it  is  sufficient  if  he  is 
described  as  such  in  the  affidavit 
Whether  such  a  question  can  be  raised 
on  a  motion  to  quash,  based  solely  on 
what  appears  in  the  affidavit,  admits 
of  question.  Evans  v.  Lawson,  etc., 
Co.,  64  Tex.  199. 
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An  affidavit  for  attachment  describ- 
ing affiant  as  the  "agent  of  plaintiff"  is 
sufficient,  though  signed  by  him  in  his 
own  name  alone,  without  any  refer* 
ence  to  his  agency.  La  Force  v. 
Wear,  etc.,  Dry  Goods  Co.,  8  Tex. 
Civ.  App.   572,  29  S.  W.  75; 

b.  Where  Plaintiff  Is  a  Corporation. 
Where  the  attachment  plaintiff  is  a 

private  corporation  an  affidavit  signed 
by  one  who  states  that  fact  and  that 
he  is  the  treasurer  of  such  corpora- 
tion is  not  open  to  the  objection  that 
the  affidavit  does  not  show  upon  the 
face  that  it  was  made  by  the  plaintiff, 
his  agent  or  attorney.  Prima  facie, 
the  treasurer  signing  the  affidavit  is 
one  of  the  plaintiffs  in  the  suit  and 
entitled  to  make  the  affidavit.  Carter 
Lumber  Co.  v.  DeGrazier,  3  App.  Civ. 
Cases,    §   176. 

c.  The  Jurat 

Where  the  jurat  certifies  that  "on 
this  day  personally  appeared  G.  G.» 
and,  having  been  duly  sworn  by  me 
subscribed  to  the  foregoing  affidavit, 
and  stated  that  the  facts  alleged  in  the 
said  affidavit  are  true,"  and  is  signed 
by  the  district  clerk,  an  objection  that 
the  jurat  fails  to  state  that  the  affi- 
davit was  sworn  to  and  subscribed  by 
the  affiant  before  the  officer  who  took 
the  affidavit  is  without  merit  Steinam 
v.  Gahwiler  (Civ.  App.),  30  S.  W.  472, 
474.  See,  also,  Prince  &  Co.  v. 
Turner,  2  App.  Civ.  Cases,  §  657;  Blum 
v.  Davis,  56  Tex.  423. 

8.    Amendment  of  Affidavit. 

An  affidavit  for  an  attachment  can 
not  be  amended.  Marx  v.  Abramson, 
53  Tex.   264. 

The  policy  of  the  law  is  against  per- 
mitting amendments  to  affidavits  for 
any  purpose,  much  less  where  the  in- 
terests of  the  parties  might  lead  them 
to  perjury;  and  whilst  courts  and  juries 
look  with  suspicion  and  distrust  on 
the  oaths  of  persons  whose  interest  is 
involved  in  any  instance,  they  turn 
with     holy     horror      from      amended 


swearing.  Sydnor  v.  Chambers,  Dal- 
lam 601. 

After  sustaining  a  plea  in  abatement 
to  an  attachment  suit,  it  is  error  to 
permit  the  defendant  to  amend  his  affi- 
davit for  attachment.  Sydnor  v.  Cham- 
bers, Dallam  601. 

Defective  Affidavit  Not  Aided  by 
Amendment  of  Petition. — Though  an 
amendment  may  be  made  to  a  peti- 
tion for  attachment,  which  will  relate 
back  and  cure  defective  allegations  in 
the  original  petition  in  regard  to  the 
same  cause  of  action,  yet  it  will  not 
aid  a  defective  affidavit  for  attachment. 
Marx  v.  Abramson,  53  Tex.  264. 

"In  the  case  of  Tarkinton  v.  Brous- 
sard  &  Co.,  51  Tex.  550,  referred  to 
by  counsel  for  appellant,  there  was  a 
separate  affidavit,  which  within  itself, 
contained  the  essential  requisites  of 
the  statute  authorizing  the  issuance  of 
an  attachment,  and  which  was  con- 
sistent with  the  allegations  of  the 
original  petition.  In  that  case,  how- 
ever, it  was  distinctly  intimated,  that 
though  a  subsequent  amendment  could 
be  made,  which  would  relate  back  and 
cure  defective  allegations  in  the  origi- 
nal petition  in  regard  to  the  cause  of 
action,  yet  that  it  would  not  aid  a  de- 
fective affidavit"  Marx  v.  Abramson, 
53  Tex.  264,  266. 

C.    THE  ATTACHMENT  BOND. 
1.    Necessity  for  Bond 

A  writ  of  attachment  issued  without 
a  bond  in  double  the  amount  sworn  to 
be  due  should  be  quashed.  It  is  error 
to  overrule  a  motion  by  the  defendant 
in  attachment  to  abate  the  writ  for 
such  reason.  East,  etc.,  Lumber  Co. 
v.  Warren  &  Son,  78  Tex.  318,  14  S. 
W.  783. 

8.   Good  and  Sufficient  Sureties, 
a.   Who  May  Be  a  Surety. 
(1)    Attorneys  as  Sureties. 

The  rule  prohibiting  attorneys  from 
becoming  sureties  on  certain  bonds  is 
directory  only,  and  does  not  render 
their  acts  in  violation  of  it  either  void 
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or  voidable.  Rogers  v.  Burbridge,  5 
Tex.  Civ.  App.  67,  24  S.  W.  300,  fol- 
lowing Kohn  Bros.  v.  Washer,  69  Tex. 
67,  6  S.  W.  551. 

<*)    Officers  and  Directors  of  Plaintiff 
Bank. 

Where  a  bank  sues  out  an  attach- 
ment its  officers  and  directors  may  be- 
come sureties  on  the  attachment  bond. 
Laning  v.  Iron  City  Nat.  Bank  (Civ. 
App.),  36  S.  W.  481. 

(3)  Shareholders  in  Corporation  Plain- 
tiff. 

An  individual  stockholder  in  an  in- 
corporated company  may  be  a  surety 
on  an  attachment  bond  for  the  com- 
pany; were  it  otherwise  the  objection 
could  not  be  made  available  on  a  mo- 
tion to  quash.  City  Nat.  Bank  v. 
Capp  &  Co.,  59  Tex.  268. 

(4)  Nonresidents. 

It  is  not  the  policy  of  this  state  to 
require  its  citizens  to  go  out  of  our 
own  jurisdiction  to  recover  damages 
against  sureties  on  attachment  bonds. 
Nonresidents  are  not  good  and  suffi- 
cient sureties  such  as  the  statute  re- 
quires; and  an  attachment  issued  on  a 
bond  signed  by  nonresident  sureties 
will  be  abated  on  a  plea  in  abatement. 
Caldwell  v.  Lamkin,  12  Tex.  Civ.  App. 
29,  33  S.  W.  316;  First  Nat.  Bank  v. 
Wallace  (Civ.  App.),  65  S.  W.  392,395, 
affirmed  in  95  Tex.  103. 

(5)  Partnership. 

See  post,  "By  Partnership,"  VI,  C, 
6,  c. 

b.    As  to  Financial  Responsibility. 

A  plea  in  abatement  attacking  the 
attachment  bond  upon  the  ground  that 
the  sureties  are  not  possessed  of  suffi- 
cient property  to  render  them  good 
and  sufficient  is  not  sustained  where 
the  evidence  fails  to  show  that  either 
is  insolvent  and  where  it  affirmatively 
appears  that  one  of  the  sureties  i9 
worth  over  $50,000  and  that  the  amount 
of  the  debt  sued  for  is  only  $352.30. 
Cones,  etc.,  Mfg.  Co.  v.  Rosenbaum 
(Civ.    App.),   45    S.   W.    333. 


3.  Amount  of  the  Bond. 

The  bond  should  be  in  double  the 
amount  sworn  to  be  due.  An  attach- 
ment issued  on  a  bond  for  less  than 
double  the  amount  of  the  plaintiff's 
claim  should  be  quashed  on  motion. 
Zachariae  v?  Swanson,  34  Tex  Civ. 
App.  1,  77  S.  W.  627;  East,  etc.,  Lum- 
ber Co.  v.  Warren  &*  Son,  78  Tex.  318, 
14  S.  W.  783;  EJrod  Bros.  v.  Rice  (Civ. 
App.),  99   S.  W.  733. 

Exclusive  of  Interest. — Bond  in 
double  the  amount  sworn  to  be  due  is 
sufficient,  although  interest,  in  addi- 
tion thereto,  is  claimed  in  the  petition. 
Elrod  Bros.  v.  Rice  (Civ.  App.),  99  S. 
W.  733. 

Exclusive  of  Attorney's  Fees.— That 
the  bond  is  less  than  double  the 
amount  sued  for  in  the  petition  is  no 
objection  where  a  part  of  the  amount 
stated  in  the  petition  consists  of  at- 
torney's fees,  which  are  a  contingent 
liability,  and  the  amount  of  the  bond  is 
equal  to  twice  the  remainder  of  the 
amount  called  for  in  the  petition  and 
to  twice  the* amount  stated  in  the  affi» 
davit.  Aultman,  etc.,  Co.  v.  Smyth 
(Civ.  App.),  43  S.  W.  932. 

4.  Form  and  Sufficiency. 

a.  Caption  of  Bond. 

The  statement  in  the  caption  of  the 
bond  of  the  county  where  executed  is 
not  essential  to  its  validity.  Aultman, 
etc.,  Co.  v.  Smyth  (Civ.  App.),  43  S. 
W.  932. 

Mistake  as  to  Term  of  Court— See 
post,  "Identifying  the  Cause,  the  Par- 
ties, etc.,"  VI,  C,  4,  b. 

b.  Identifying  the  Cause,  the  Parties, 
etc. 

(1)    Generally. 

See,  also,  ante,  "Identifying  the 
Cause,  Parties,  etc.,"  VI,  B,  3. 

Where  the  bond  shows  the  pendency 
of  the  suit,  gives  the  names  of  the  par- 
ties  plaintiff  and  defendant,  is  approved 
and  filed  by  the  clerk  of  the  district 
court,  and  the  number  of  the  case  en- 
dorsed thereon  by  him,'  it  is  not  in* 
valid,  as  not  sufficiently  identifying  the 
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suit.  First  Nat.  Bank  v.  Wallace  (Civ. 
App.)f  65  S.  W.  392,  394,  affirmed  in 
95  Tex.   103. 

Where  the  bond  is  endorsed  with 
the  number  of  the  suit  and  the  style 
of  the  cause  and  the  court  in  which 
pending  and  contains  in  the  body 
thereof  the  names  of  the  parties,  plain- 
tiff and  defendant,  it  sufficiently  iden- 
tifies the  suit  although  not  filed  on  the 
same  day  as  the  petition.  Eilers  v. 
Forbes  (Civ.  App.),  32  S.  W.  709,  fol- 
lowing Gray  v.  Steedman  Bros.,  63 
Tex.  95,  and  distinguishing  Rohrbough 
v.  Leopold,  etc.,  Co.,  68  Tex.  254,  4  S. 
W.  460;  Schrimpf  v.  McArdle,  13  Tex. 
368. 

Mistake  in  the  Caption.— The  state- 
ment in  the  caption  of  the  term  of  the 
court  different  from  that  for  which 
the  bond  was  intended  may  be  cured 
by  the  date  of  the  execution,  filing, 
and  approval  of  the  bond.  Where  these 
fix  with  perfect  certainty  the  term  of 
the  court  for  which  it  was  intended, 
the  clerical  mistake  contained  in  the 
caption  becomes  unimportant.  Huff- 
man v.  Hardeman  (Sup.),  1  S.  W.  575. 

Identifying  the  Parties. — Where  a 
bond  for  an  attachment  was  not  en- 
titled of  any  action,  and  the  obligors 
acknowledged  themselves  "bound  to 
pay  to  McArdle,"  etc.,  "con- 
ditioned    that     John     W.      Schrimpf, 

plaintiff  in  attachment,    against     , 

defendant,  will  prosecute,"  etc.,  it  was 
held  that  the  bend  was  defective  be- 
cause it  did  not  correctly  describe  the 
parties  to  the  suit.  Schrimpf  v.  Mc- 
Ardle, 13  Tex.  368. 

Where  the  plaintiff  seeks  to  attach 
the  property  of  only  a  part  of  the  de- 
fendants, a  bond  which  names  them  as 
defendants  and  which  is  payable  to 
them,  without  stating  that  they  are  the 
only  defendants,  is  sufficient.  It  is  un- 
necessary in  such  a  case  that  the  bond 
should  name  the  other  defendants. 
Bridges  &  Son  v.  First  Nat.  Bank,  47 
Tex.  Civ.  App.  454,  455,  105  S.  W.  1018. 

An    attachment   bond   which    recites 


that  B.  F.  Bridges  &  Son,  a  firm  com- 
posed of  B.  F.  Bridges  &  W.  A. 
Bridges,  are  defendants  in  the  suit,  but 
which  does  not  state  that  they  are  the 
defendants,  and  the  only  defendants, 
is  not  open  to  the  objection  that  it 
names  them  as  sole  defendants  and 
omits  other  parties  who  are  also  de- 
fendants in  the  cause.  Bridges  &  Son 
v.  First  Nat.  Bank,  47  Tex.  Civ.  App. 
454,  455,  105  S.  W.  1018. 

(2)  Misdescription  of  Parties;  Erro- 
neous and  Inconsistent  Use  of 
Names,  etc. 

Where  the  name  of  the  party  ex- 
ecuting an  attachment  bond  is  cor- 
rectly stated  therein,  and  correctly 
signed  thereto,  the  fact  that  the  name 
is  also  given  wrongly  once  in  the  bond 
will  not  vitiate  it.  La  Force  v.  Wear, 
etc.,  Dry  Goods  Co.,  8  Tex.  Civ.  App. 
572,   29   S.   W.   75. 

It  is  no  objection  to  an  attachment 
bond  that  the  principal,  a  banking 
corporation,  is  described  in  the  body 
of  the  bond  as  the  "Iron  City  National 
Bank,"  while  in  the  signature  it  is  the 
"Iron  City  National  Bank  of  Llano." 
Laning  v.  Iron  City  Nat.  Bank  (Civ. 
App.),  36  S.  W.  481. 

An  attachment  bond  will  not  be 
quashed  because  in  the  body  thereof 
the  name  of  the  obligor,  the  attach- 
ment plaintiff,  appears  as  H.  M.  &Co. 
instead  of  H.  M.  Dry  Goods  Co.,  where 
the  corporation  of  that  name  is  prop- 
erly designated  in  the  style  of  the  case 
in  the  opening  line  of  the  bond  where 
said  corporation  is  described,  the  bond 
being  also  properly  signed  by  the  cor- 
poration. The  name  in  the  body  of 
the  bond  was  unnecessary  and  may  be 
treated  as  surplusage  and  any  error  in 
the  name  is  corrected  by  the  reference 
back  to  where  the  name  was  properly 
written.  Beckham  v.  Hargadine-Mc- 
Kitrick  Dry-Goods  Co.  (Civ.  App.),  39 
S.  W.  578. 

(3)  Names  of  Sureties  Need  Not  Ap- 
pear in  Body  of  Bond 

The  fact  that  the  names  of  all  the 
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sureties  do  not  appear  in  the  body  of 
the  bond  is  immaterial  where  the 
bond  binds  "the  undersigned,"  since 
that  term  includes  all  the  signers,  and 
embraces  them  all  in  the  obligation 
assumed.  First  Nat.  Bank  v.  Wallace 
(Civ.  App.),  65  S.  W.  392,  393,  affirmed 
in  95  Tex.  103. 

Where  the  suretes  whose  names  are 
not  given  in  the  bond  describe  them- 
selves as  "securities,"  by  writing  that 
word  after  their  signature,  this  removes 
all  doubt  as.  to  their  intention  to  bind 
themselves  as  such.  First  Nat.  Bank 
v.  Wallace  (Civ.  App.),  65  S.  W.  392, 
393,  affirmed  in  95  Tex.   103. 

The  bond  was  signed  by  A.  V. 
Chapman  and  Lee  J.  Calley,  by  their 
attorney,  L.;  and  by  Ed.  McCartyand 
W.  C.  Skinner.  The  name  of  the  sure- 
ties was  left  blank  in  the  bond.  It  is 
objected  that  the  bond  is  not  such  an 
obligation  on  the  part  of  W.  C.  Skinner 
v.  Ed.  McCarty  as  is  required  by  law. 
It  has  been  repeatedly  held,  that  the 
,  names  of  the  sureties  need  not  appear 
in  the  body  of  an  appeal  bond,  and  the 
same  principles  of  construction  apply 
to  attachment  bonds.  There  was  no 
error  in  overruling  defendants'  mo- 
tion to  quash  the  attachment.  Weis 
Bros.  v.  Chipman,  etc.,  Co.,  3  Tex.  Civ. 
App.  106,  22  S.  W.  225. 

c.  Omission  of  Important  Words. 
The  omission  of  the  word  "out,"  in 

the  last  clause  of  an  attachment  bond, 
so  that  it  reads,  "for  wrongfully  suing 
said  attachment,"  is  not  a  fatal  defect. 
La  Force  v.  Wear,  etc.,  Dry  Goods 
Co.,  8  Tex.  Civ.  App.  572,  29  S.  W.  75. 

d.  The  Condition. 

(1)    Certainty  and  Sufficiency, 
(a)    Generally. 

Where  it  unmistakably  appears  on 
the  face  of  the  bond  that  a  certain 
person  or  corporation  is  the  plaintiff 
in  a  suit  against  a  named  defendant; 
that  the  plaintiff  is  suing  out  an  at- 
tachment against  the  said  defendant, 
and  that  the  bond  was  executed  for 
the   purpose   of   securing  the   said   de- 


fendant in  such  damages  as  he  may 
sustain,  in  case  it  should  be  held  that 
the  attachment  was  wrongfully  sued 
out,  the  bond  is  not  uncertain,  either 
as  to  who  are  the  sureties,  or  as  to 
the  purposes  for  which  they  signed  the 
bond.  First  Nat.  Bank  v.  Wallace 
(Civ.  App.),  65  S.  W.  392,  393,  394,  af- 
firmed in  95  Tex.  103. 
(b)    Use  of  the  Singular  and  PluraL 

Where  there  is  more  than  one  plain- 
tiff and  the  bond  recites  that  the  above 
bound  plaintiffs,  naming  them,  will 
prosecute  their  suits  to  effect  against 
the  defendants,  and  that  "he  shall  pay 
all  such  damages  and  costs  as  shall  be 
adjudged  against  him  for  wrongfully 
suing  out  such  attachment/'  it  is  not 
conditioned  as  required  by  law,  and  a 
motion  to  quash  should  be  sustained. 
The  defendant  is  entitled  to  be  secured 
against  the  damages  which  he  may  re- 
cover against  both  the  plaintiffs,  and 
the  bond  should  be  so  conditioned. 
Solinskey  v.  Young,  4  App.  Civ.  Cases* 
§  269,  17  S.  W.  1083. 

Where  the  only  difference  between 
the  language  of  the  bond  and  one  con- 
ditioned in  the  exact  terms  of  the 
statute  (Rev.  Stats.,  arts.  190,  192).  is 
that  it  is  conditioned  that  they  (the 
principal  and  sureties),  andl  not  the 
principal  alone,  shall  pay  all  such  dam* 
ages  and  costs  as  shall  be  adjudged 
against  them,  and  not  against  the 
plaintiff  alone,  for  wrongfully  suing 
out  the  attachment,  it  is  not  open  to 
the  objection  that  it  is  not  conditioned 
to  pay,  and  does  not  in  terms  obligate 
the  sureties  thereon  to  pay;  all  such 
damages  and  costs  as  shall  be  ad- 
judged against  the  plaintiff  for  wrong- 
fully suing  out  the  attachment.  The 
words  "they"  and  "them,"  as  used  in 
the  bond,  include  the  plaintiff;  and 
hence  the  bond  binds  the  sureties  to 
pay  the  damages  which  may  be  ad* 
judged  against  the  plaintiff,  which  i» 
precisely  the  obligation  of  the  statu* 
tory  bond.  First  Nat.  Bank  v.  WaU 
lace  (Civ.  App.),  65.  S.  W.  392,  393,  af- 
firmed in  95  Tex.  103. 


Digitized  by 


Google 


Attachment 


369 


<c)  Same;  Where  Plaintiff  Is  a  Part- 
nership. 

One  of  the  conditions  of  the  bond 
as  required  by  law  is  that  the  plain- 
tiffs and  their  sureties  shall  pay  such 
damages  and  costs  as  shall  be  ad- 
judged against  them  for  wrongfully 
suing  out  the  attachment;  therefore, 
where  there  is  more  than  one  plain- 
tiff, consisting  of  a  partnership  bear- 
ing the  name  of  an  individual  followed 
by  the  words  "and  company,"  a  bond 
conditioned  that  such  damages  and 
costs  as  shall  be  adjudged  against 
"him,"  etc.,  is  not  a  substantial  com- 
pliance with  the  requirement  of  law 
and  is  insufficient.  Winn  v.  Sloan  & 
Co.,  1  App.  Civ.  Cases,  §§  1103,  1105. 

Failure  to  Repeat  Names  of  Indi- 
vidual Members. — An  attachment  bond 
gave  the  names  of  the  persons  com- 
posing the  plaintiff  firm,  and  was 
"conditioned  that  the  above  bound 
Manhattan  Closk  and  Suit  Company, 
plaintiffs  in  attachment  against  Mun- 
zenheimer  &  Klein,  will  prosecute," 
etc.  The  bond  was  not  defective  be- 
cause the  names  of  the  persons  com- 
posing the  plaintiff  firm  were  not  set 
out  in  the  latter  part  of  the  bond.  The 
bond  bound  every  member  of  the  firm. 
Munzenheimer  v.  Manhattan  Cloak, 
etc.,  Co.,  79  Tex.  318,  15  S.  W.  389. 
(8)    Failure  to  Include  Costs. 

A  bond  conditioned  that  the  "plain- 
tiff would  prosecute  his  suit  with  ef- 
fect, and  that  he  will  pay  such  dam- 
ages as  shall  be  adjudged  against  him 
for  wrongfully  suing  out  said  attach- 
ment," omitting  the  words  "and 
costs,"  used  in  the  statute,  is  not  con- 
ditioned as  the  law  requires  and  is  fa- 
tally defective.  Whitley  v.  Jackson,  1 
App.  Civ.  Cases,  §  574;  Johnson  v. 
Branson,  1  App.  Civ.  Cases,  §  842,  cit- 
ing Reid  v.  Fernandez,  52  Tex.  379; 
Winn  v.  Sloan  &  Co.,  1  App.  Civ. 
Cases,  §§  1103,  1104. 
5.  To  Whom  Payable, 
a.  Where  More  than  One   Defendant 

Where   the  plaintiff  seeks  to  attach 
2    Tex— 24 


the  property  of  only  a  part  of, the  de- 
fendants, the  bond  need  be  payable 
only  to  those  against  whom  the  at- 
tachment is  sought.  Bridges  &  Son 
v.  First  Nat.  Bank,  47  Tex.  Civ.  App. 
454,  455,  105  S.  W.  1018. 

In  an  action  of  debt  against  W.,  an 
attachment  was  levied  on  certain 
property  which,  it  was  alleged,  he  had 
fraudulently  conveyed  to  A.,  and  A. 
was  joined  as  defendant,  with  prayer 
for  cancellation  of  the  conveyance. 
Held,  that  the  attachment  bond  was 
properly  made  payable  to  W.  alone. 
Archenhold  &  Co.  v.  Evans  Co.,  11 
Tex.  Civ.  App.  138,  32  S.  W.  795. 

Suit  upon  a  promissory  note  se- 
cured by  lien  upon  personal  property, 
alleged  to  be  in  possession  of  another, 
for  the  debt  and  foreclosure.  Plaintiff 
aiso  sued  out  an  attachment.  Held, 
that  as  plaintiff  had  no  debt  against 
the  party  alleged  to  be  in  possession, 
and  sought  no  attachment  against  him, 
the  attachment  bond  was  properly 
made  payable  to  the  maker  of  the 
note  only.  Branshaw  v.  Tinsley,  4 
Tex.  Civ.  App.  131,  23  S.  W.  85. 

In  a  suit  by  attachment,  under  the 
act  of  January  28,  1839,  it  seems  that 
the  bond  was  a  valid  security,  al- 
though executed  not  only  in  favor  of 
the  defendant  whose  property  was  at- 
tached, but  also  in  favor  of  the  other 
defendants  impleaded  with  him.  Sloo 
v.  Powell,  Dallam  467. 
b.    Where  Defendant  Is  a  Partnership. 

An  attachment  bond  made  payable 
tn  a  firm  in  the  partnership  name  is 
sufficient  when  the  suit  is  against  the 
firm  in  the  firm  name.  De  Caussey  v. 
Baily,  57  Tex.  665. 

It  is  not  a  valid  objection  to  such  a 
bond  that  on  its  face  it  is  made  pay- 
able to  the  individual  members  of  the 
partnership  firm  which  is  sued.  Gray 
v.  Steedman  Bros.,  63  Tex.  95. 
6.  Execution  of  Bond, 
a.  Necessity  for  All  the  Plaintiffs  to 
Join. 

Where  two  parties  were  plaintiffs  in. 
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an   attachment    suit   under   the   act   of 
1639,  an  attachment  bond  executed  by 
one   of  the   plaintiffs   only   was   good. 
Sloo  v.  Powell,  Dallam  467. 
b.  By  Agent  or  Attorney. 

(1)  Generally. 

Quaere,  whether  an  agent  or  attor- 
ney can  give  bond,  in  his  own 
name,  with  security  in  behalf  of  his 
principal,  to  obtain  an  attachment? 
Wright  v.  Smith,  19  Tex.  297. 

(2)  Presumption    and    Proof    of    Au- 
thority. 

See,  also,  post,  "By  Partnership," 
VI,  C,  6,  c. 

It  is  not  necessary  that  the  attorney 
signing  the  bond  as  attorney  in  fact 
should  produce  his  power  of  attorney 
upon  the  motion  to  quash.  Messner 
v.  Hutchins,  17  Tex.  597,  602. 

On  a  motion  to  quash  an  attach- 
ment, on  the  ground  of  defect  in  the 
bond,  everything  that  appears  on  the 
face  of  the  bond  is  admitted  to  be 
true;  this  includes  an  admission  of 
the  authority  of  the  agent  or  attorney, 
where  the  bond  purports  to  be  exe- 
cuted by  agents  or  attorneys,  and  the 
agent  or  attorney  will  not  be  ruled, 
on  motion,  to  produce  his  authority, 
which  can  only  be  questioned  by  plea. 
Wright  v.  Smith,  19  Tex.  297. 

"Where  the  bond  purports  to  be 
the  act  of  the  plaintiff,  by  an  attorney 
in  fact  the  authority  of  the  attorney 
will  be  presumed,  at  least  on  the  hear- 
ing of  a  motion  to  quash  the  writ  on 
account  of  the  insufficiency  of  the 
bond.  If  it  is  intended  to  question 
the  authority,  it  must  be  done  by  a 
plea  to  that  effect.  For  the  agent's 
authority  is  a  matter  of  evidence 
aliunde,  and  forms  no  part  of  the 
bond,  and  on  a  motion  to  quash  or 
dismiss,  the  court  will  not  inquire  into 
the  fact  of  the  agency,  but  will  pre- 
sume it.  The  utmost  extent  to  which 
the  court  would  go  in  such  case  would 
be  to  rule  the  party  to  produce  the 
power  of  attorney  under  which  he 
acted     within      a      reasonable      time." 


(Drake  on  Attachments,  §  135.)    Mess- 
ner v.  Hutchins,  17  Tex.  597,  603. 

c.    By  Partnership. 

It  is  hazardous  and  tends  to  com- 
plicate the  rights  of  parties  proceed- 
ing by  attachment,  for  the  officer  to 
receive  a  partnership  as  surety  on  an 
attachment  bond.  The  necessity  of 
legislation  on  the  subject  suggested 
Donnelly  v.  Elser,  69  Tex.  282,  283, 
6  S.  W.  563. 

It  can  not  be  assumed  as  matter  of 
law  that  the  conjunction  of  two  names 
signed  as  sureties  to  an  attachment 
bond,  as  is  usual  in  the  style  of  a 
partnership,  represents  the  signature 
of  a  partnership  consisting  of  two  per- 
sons. If  it  did,  and  the  partnership 
name  was  thus  signed  to  an  attach- 
ment bond,  it  would  not  necessarily 
vitiate  the  bond.  In  such  case  the 
presumption  would  be,  that  the  officer 
who  took  the  bond  satisfied  himself 
that  the  member  of  the  firm  who 
signed  the  partnership  name,  had  au- 
thority to  sign  it.  Donnelly  v.  Elser, 
69  Tex.  282,  283,  6  S.  W.  563;  EikeU. 
Hanscom,  3  App.  Civ.  Cases,  §  473. 

In  an  attachment  suit  by  a  firm, 
the  individual  members  of  which  are 
stated  in  the  petition,  it  is  no  objec- 
tion to  the  attachment  bond,  that  in 
the  body  thereof  the  principals  are  re- 
ferred to  as  the  individuals  compos- 
ing the  partnership,  and  that  the  bond 
is  signed  by  them  as  a  copartnership 
by  signing  the  firm  name.  Gray  v. 
Steedman  Bros.,  63  Tex.  95. 

By  Agent  of  Partnership;  Presump- 
tion and  Proof  of  Authority.— An  at- 
tachment bond  regular  in  other 
respects  and  signed  in  the  firm  name 
of  the  plaintiffs,  who  compose  a  busi- 
ness partnership,  the  signature  appear- 
ing to  have  been  made  by  an  agent, 
will  support  the  attachment.  Motion 
to  quash  for  want  of  sufficient  bond 
was  properly  overruled.  Munzes- 
heimer  v.  Heinze  &  Co.,  74  Tex.  254, 
11  S.  *W.  1094. 

An   attachment  bond  signed  with  a 
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firm  name  "per  C.  Tandy,"  omitting  to 
state  that  Tandy  executed  the  same 
as  agent  for  the  attachment  plain- 
tiffs, is  sufficient.  (Messner  v.  Lewis, 
20  Tex.  221.)  Holden  v.  Meyer,  1 
App.  Civ.  Cases,  §§  829,  830. 

Where  a  bond  for  attachment  was 
signed  with  the  partnership  name  of 
the  plaintiffs,  "per  William  Stuart,"  on 
a  motion  to  quash  the  attachment  be- 
cause the  partnership  name  was  signed 
instead  of  the  names  of  the  individual 
members  of  the  firm,  it  was  held  that 
it  was  not  necessary  for  the  bond  to 
be  signed  by  the  plaintiffs,  at  all,  under 
the  statute,  but  that  it  might  be  signed 
by  his  agent  or  attorney,  describing 
himself  as  such  or  not.  Messner  v. 
Lewis,  20  Tex.  221,  222. 

Want  of  Authority;  How  Ques- 
tioned.— Whenever  the  authority  of 
rne  who  signs  a  partnership  name  to 
an  attachment  bond  is  questioned,  it 
should  be  done  by  plea  raising  an  issue 
of  fact,  and  not  by  motion.  Donnelly 
x\  Elser,  69  Tex.  282,  283,  6  S.  W.  563. 

Where  the  affidavit  for  attachment 
was  made  by  Wm.  Stuart,  and  recited 
that  he  was  the  agent  of  the  plaintiffs, 
and  the  bond  was  signed  with  the 
partnership  name  of  the  plaintiffs, 
"per  Wm.  Stuart,"  and  by  said  Stuart 
and  two  others  as  sureties,  and  the 
bond  was  approved  by  the  clerk  (the 
signature  of  the  partnership  name  be- 
ing treated  as  invalid),  it  was  held,  on 
a  motion  to  quash,  that  the  bond  pur- 
ported to  be  executed  by  the  agent  or 
attorney  of  the  plaintiffs;  and  that  if 
the  defendant  would  question  the  au- 
thority of  the  agent  or  attorney,  he 
must  do  it  by  plea  in  abatement. 
Messner  v.  Lewis,  20  Tex.  221,  222. 
<L   By  Corporation. 

See  post,  "Typewritten  Signatures," 
VI,  C,  6,  e. 

•e.    Typewritten   Signatures. 

A  typewritten  signature  adopted  by 
the  plaintiff  is  sufficient.  Bridges  & 
Son.  v.  Ficst-  Nat.  Bank,  47  Tex.  Civ. 
App.  454,  456,  105  S.  W.  1018. 


An  attachment  bond  executed  by  a 
corporation  and  signed  simply  with 
the  corporate  name,  typewritten,  with- 
out the  addition  of  the  name  of  the 
particular  officer  by  whom  it  was 
signed,  is  sufficient.  The  plaintiff 
after  causing  the  issuance  of  the  writ 
of  attachment  and  receiving  the  ben- 
efit thereof,  would  be  estopped  to 
deny  that  it  had  signed  the  bond. 
Bridges  &  Son  v.  First  Nat.  Bank,  47 
Tex.  Civ.  App.  454,  456,  105  S.  W. 
1018. 
f.    Seal 

Act  of  1848. — An  attachment  bond, 
executed  under  the  5th,  10th,  and  26th 
sections  of  the  act  of  March  11th, 
1848,  to  which  there  was  neither  scroll 
nor  seal,  was  rightly  quashed  on  mo- 
tion for  want  of  a  sufficient  bond. 
Pas.  Dig.,  arts.  143,  148,  163.  Read, 
etc.  v.  Levy  &  Co.,  30  Tex.  738;  Hart, 
etc.,  Co.  v.  Kanady,  33  Tex.  720. 

The  act  of  1858  dispensing  with 
seals  or  scrolls  to*  certain  written  in- 
struments (Paschal's  Digest,  art. 
5087)  is  applicable  to  attachment 
bonds.  (The  rulings  to  the  contrary 
in  Read,  etc.,  Co.  v.  Levy  &  Co.,  30  Tex. 
738,  and  Hart,  etc.,  Co.  v.  Kanady,  33 
Tex.  720,  are  overruled.)  Bernhard  & 
Co.  v.  De  Forrest  &  Co.,  36  Tex.  518; 
Gasquet  v.  Collins,  57  Tex.  340. 
7.    Approval   of  Bond. 

a.  Interest  Disqualifying  Clerk. 

The  fact  that  a  deputy  clerk  is  a 
director  in  a  bank  suing  out  an  at- 
tachment does  not  disqualify  him  from 
taking  the  affidavit  and  approving  the 
bond  in  the  case.  Laning  v.  Iron  City 
Nat.  Bank  (Civ.  App.),  36  S.  W.  481. 

b.  Formal  Approval  Not  Required. 
The   statute    regulating   attachments 

provides  that  the  party  applying  for 
an  attachment  shall  make  an  affidavit 
and  give  a  bond  (Hart.  Dig.,  arts.  25, 
26)  and  that  upon  such  affidavit  and 
bond  being  filed,  it  shall  be  the  duty 
of  the  district  judge,  clerk  or  justice 
of  the  peace  to  issue  an  attachment. 
Although   it   necessarily   follows    from 


Digitized  by 


Google 


372 


Attachment 


the  duty  imposed  upon  the  clerk,  that 
he  must  judge  of  the  sufficiency  of 
the  bond,  and  approve  of  it  as  a  legal 
predicate  for  his  action,  the  statute 
does  not  require  him  to  manifest  his 
approval  by  a  formal  entry.  That  be- 
ing the  case,  his  issuing  process, 
founded  on  the  bond,  after  it  had  been 
filed,  is  a  strict  compliance  with  the 
letter  of  the  law;  and  a  due  regard 
to  the  substantial  rights  of  the  de- 
fendant can  require  nothing  more. 
Griffith  v.  Robinson,  19  Tex.  219. 

8.    Amendment,  Re-Execution,  Substi- 
tution, etc. 

In  an  early  case  it  was  held  that  if 
an  attachment  bond  was  defective,  the 
plaintiff  might  tender  a  good  bond 
before  the  decision  upon  a  plea  in 
abatement  or  motion  to  quash,  and  it 
would  be  received.  Sloo  v.  Powell, 
Dallam  467. 

But  it  is  now  settled  that  it  is  not 
allowable  to  amend  an  attachment 
bond,  at  least  in  any  matter  of  sub- 
stance. East,  etc.,  Lumber  Co.  v. 
Warren  &  Son,  78  Tex.  318,  14  S. 
W.  783. 

A  defective  attachment  bond  can 
not  be  supplied  by  filing  a  sufficient 
bond  at  a  day  subsequent  to  the  is- 
suance of  the  writ.  Winn  v.  Sloan  & 
Co.,  1  App.  Civ.   Cases,  §§  1103,   1104. 

In  the  absence  of  statutory  author- 
ity a  new  attachment  bond  can  not  be 
substituted  for  one  defective,  though 
the  original  was  in  proper  form  and 
amount,  and  defective  only  in  that  the 
sureties  were  not  residents  of  the 
state.  Caldwell  v.  Lamkin,  12  Tex. 
Civ.  App.  29,  33  S.  W.  316. 

An  omission  to  condition  the  bond 
for  the  payment  of  costs  as  well  as 
the  damages  is  not  a  matter  of  form 
and  can  not  be  amended.  Winn  v. 
Sloan  &  Co.,  1  App.  Civ.  Cases,  §§ 
1103,  1104;  Whitley  v.  Jackson,  1 
App.  Civ.  Cases,  §§  574,  575. 

Nor  can  such  defect  in  the  bond  be 
obviated  by  filing,  before  the  motion 
to    quash    is    acted   upon,   a   bond   for 


costs.  Whitley  v.  Jackson,  1  App. 
Civ.  Cases,  §§  574,  575. 

Nor  can  such  defect  be  amended  by 
filing  a  sufficient  bond  at  a  day  sub- 
sequent to  the  issuance  of  the  writ. 
Winn  v.  Sloan  &  Co.,  1  App.  Civ. 
Cases,  §  1103. 

As  Affecting  Rights  of  Third  Per- 
sons; Property  in  Custodia  Legis. — If 
at  the  time  the  permission  to  file  a 
new  bond  is  given  the  property  or  its 
proceeds  is  in  the  hands  of  the 
court  through  its  receiver,  and  there- 
fore not  subject  to  attachment,  it 
would  be  clearly  a  wrong  to  other 
creditors  to  give  the  new  bond  a  re- 
troactive effect,  even  if  the  filing  of 
such  a  bond  were  permissible  to  cure 
substantial  defects  in  the  bond  first 
executed.  The  placing  of  the  prop- 
erty in  the  hands  of  a  receiver  prior 
to  the  amendment  or  substitution 
withdraws  the  property  from  subse- 
quent attachment  proceedings,  and  as 
a  consequence  no  advantage  could  ac- 
crue to  the  plaintiff  by  reinstating  his 
defective  attachment.  East,  etc.,  Lum- 
ber Co.  v.  Warren  &  Son,  78  Tex.  318, 
14  S.  W.  783. 

Second  Writ  on  New  Bond.— Of 
course  where  the  first  attachment  is 
not  supported  by  sufficient  bond,  it  is 
competent  to  sue  out  a  second  writ 
supported  by  statutory  bond.  Pan- 
handle Nat.  Bank  v.  Still,  84  Tex.  339, 
19  S.  W.   479. 

9.    Action  on  Bond. 

See  post,  "Form  of  Action  or  Rem- 
edy, IX,  D,  1,  et  seq. 

D.    THE     WRIT      OF      ATTACH- 
MENT. 

1.  Who  May  Issue. 

A  clerk  of  the  county  court  may 
issue  a  writ  in  the  proper  case  without 
an  order  of  the  judge.  Bull  v.  Forest, 
1  App.  Civ.  Cases,  §  179. 

"It  is  claimed  that  during  the  time 
between  the  adoption  of  the  constitu- 
tion of  1876  and  the  passage  of  the 
Revised  Statutes  of  1879,  there  was  *o> 
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law  of  this  state  in  force  which  would 
authorize  the  clerk  of  the  county 
court  to  issue  original  writs  of  attach- 
ment, etc.,  at  least  not  in  vacation. 
The  usual  practice  had  always  been 
for  the  clerk  to  issue  such  writs,  and 
the  clerk  of  the  district  court  had  ex- 
press authority  at  that  time  to  do  so; 
and  we  think  that  §  19  of  the  act  of 
June  16,  1876,  was  sufficient  to  confer 
similar  authority  upon  the  clerks  of 
the  county  courts.  Gen.  Laws,  15th 
Leg.  p.  17  (Pasch.  Dig.,  arts.  142,  145). 
See,  also,  Acts  15th  Leg.,  p.  172." 
Byers  v.  Brannon  (Sup.),  19  S.  W. 
1091,  1093. 

Authority  of  Deputy  Clerk.— That 
the  affidavit  was  made,  the  bond  ap- 
proved, and  the  attachment  issued  and 
attested  by  the  deputy  clerk  in  the 
name  of  the  principal  clerk,  is  no  ob- 
jection. Harrison  v.  Harwood,  31 
Tex.  650,  651. 
2.    Form  and  Sufficiency  of  Writ. 

a.  Generally. 

A  writ  of  attachment  need  not  be 
more  specific  or  descriptive  than  the 
fcrm  prescribed  by  the  statute.  Stod- 
dart  v.  McMahan,  35  Tex.  267. 

b.  To  Run  in  the  Name  of  the  State. 
The    constitution,    art.    5,    §    12,    and 

Rev.  Stat.,  arts.  162,  163,  1568,  require 
that  all  writs  and  process  shall  run  in 
the  name  of  the  State  of  Texas.  There- 
fore a  writ  of  attachment  which  com- 
mences, "To  the  sheriff  or  any  consta- 
ble," etc.,  omitting  the  words,  "The 
State  of  Texas,"  is  insufficient,  and 
should  be  quashed  upon  motion.  King, 
etc.,  Co.  v.  Robinson  &  Bros.,  2  App. 
Civ.   Cases,  §   554. 

The  court  did  not  notice  the  objec- 
tion that  the  writ  did  not  run  in  the 
name  of  the  state,  when  the  county, 
stated  as  venue,  could  be  treated  as 
surplusage.  Const.  State,  art.  4,  §  3; 
Pas.  Dig.,  p.  57,  note  181.  McMahan  v. 
Boardman,  29  Tex.  170. 
c.    Revenue  Stamps. 

The   stamp    required   by   the   act   of 
congress  of  1862,  now  repealed,  might 


as  properly  have  been  upon  the  writ  of 
attachment  or  summons  as  upon  the 
petition,  although  the  petition  is  the 
leading  process  in  the  suit.  Pas.  Dig., 
arts.  1426,  1431,  note  543.  Kennedy  v. 
Morrison,  31  Tex.  207,  208. 

d.  Stating    the    Amount    of  the   De- 
mand. 

That  the  clerk  issuing  a  writ  of  at- 
tachment failed  to  insert  the  amount 
of  the  plaintiff's  demand  is  sufficient 
ground  to  set  aside  or  quash  the  writ  if 
objected  to.  Munzenheimer  v.  Man- 
hattan Cloak,  etc.,  Co.,  79  Tex.  318, 
15  S.  W.  389. 

Including  Interest. — It  is  no  ground 
for  quashing  the  writ  of  attachment 
that  it  commands  the  sheriff  to  levy 
upon  so  much  of  defendant's  property 
as  shall  be  of  sufficient  value  to  make 
the  sum  stated  in  the  affidavit  "and 
interest,"  etc.,  since  the  plaintiff  is  en- 
titled to  recover  legal  interest  on  the 
sum  sworn  to  be  due  from  the  date 
of  the  affidavit,  and  such  interest  be- 
ing a  legal  incident  to  the  demand  it 
would  follow  as  of  course.  (Wright 
v.  Raglan d,  18  Tex.  289;  Barbee  v. 
Holder,  24  Tex.  225;  Briggs  v.  Lane, 
1  App.  Civ.  Cases,  §§  960,  961.)  Elrod 
Bros.  v.  Rice  (Civ.  App.),  99  S.  W. 
733. 

e.  Attachment     of     Partnership     In- 
terests. 

Where  the  suit  was  brought  against 
H.  &  R.  Kleinsmith,  composing  the 
firm  of  H.  &  R.  Kleinsmith,  and  the 
writ  of  attachment  was  directed  against 
the  property  of  H.  &  R.  Kleinsmith,  it 
was  sufficient  to  authorize  a  levy  upon 
either  the  firm  or  individual  property 
of  H.  &  R.  Kleinsmith.  Kleinsmith  v. 
Kempner,  37  Tex.  Civ.  App.  246",  249, 
83  S.  W.  409. 

Where .  the  attachment  was  issued 
against  a  firm  alleged  to  have  been 
composed  of  a  husband  and  wife,  and 
the  pleading  showed  that  such  firm 
did  not  and  could  not  have  existed, 
the  attachment  should  be  dismissed* 
since  there  was  no  firm  property  jQpon 
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which  it  could  have  been  levied,  and 
the  writ  was  not  sufficient  to  authorize 
the  levy  upon  either  a  separate  or 
community  property  of  the  husband 
or  wife.  Cleveland  v.  Spencer  (Civ. 
App.),  50  S.  W.  405. 
f.  Presumption  as  to  Validity  and 
Regularity;    Evidence. 

A  writ  of  attachment  regular  on  its 
face,  after  it  has  been  the  basis  of  a 
sale,  is  presumed  to  have  been  regu- 
larly issued.  Harris  v.  Daugherty,  74 
Tex.  1,  11  S.  W.  921. 

Upon  Trial  of  the  Right  of  Property. 
—See  the  title  RIGHT  OF  PROP- 
ERTY, TRIAL  OF. 

3.  Second  and  Alias  Writs. 

Where  the  original  writ  has  not  been 
returned,  an  alias  writ  may  issue  upon 
the  same  affidavit.  Billingsley  v. 
Hewett  (Civ.  App.),  39  S.  W.  953. 

Petition  and  affidavit  for  attachment 
were  filed  July  13,  1889.  A  writ  of 
attachment  was  issued  in  the  case  on 
the  same  day.  On  the  16th  of  Sep- 
tember next  thereafter  another  writ 
issued  on  the  same  affidavit  and  bond. 
Such  proceeding  was  regular.  Rev. 
Stat.,  art.  161.  The  attachment  plead- 
ing should  not  be  renewed.  Bran- 
shaw  v.  Tinsley,  4  Tex.  Civ.  App.  131, 
23  S.  W.  85. 

Where  the  first  attachment  is  not 
supported  by  a  sufficient  bond,  it  is 
competent  to  sue  out  a  second  writ 
supported  by  a  statutory  bond.  Pan- 
handle Nat.  Bank  v.  Still,  84  Tex.  339, 
19   S.   W.   479. 

4.  Amendment  of  Writ. 
Amendment      Distinguished     from 

Alteration  or  Destruction  of  Writ — 
An  amendment  presupposes  the  exist- 
ence of  a  defect  which  it  is  the  office 
of  the  amendment  to  cure,  and  not 
the  alteration  of  a  complete  writ  into 
a  new,  to  the  destruction  of  the  old. 
Mississippi  Mills  v.  Meyer  &  Co.,  83 
Tex.  433,   18  S.  W.  748. 

A  suit  was  pending  in  the  district 
covrt  of  Robertson  County.  A  writ 
of  attachment  regular  in  form  was  is- 


sued in  the  suit  to  the  sheriff  of 
Navarro  County.  The  attorney  for 
the  plaintiff  followed  the  goods  to 
Henderson  County  and  telegraphed  to 
the  district  clerk  of  Robertson  asking: 
authority  to  change  the  writ  from 
Navarro  to  Henderson  County.  This 
request  the  clerk  acceded  to  by  tele- 
gram. The  attorney  made  the  altera- 
tion, attaching  the  telegram  from  the 
clerk  to  the  writ.  Held,  the  alteration 
was  not  an  amendment  but  an  at- 
tempted creation  of  a  different  writ 
by  the  mutilation  of  one  regular  on 
its  face.  The  district  clerk  had  no- 
power  to  authorize  such  act.  The  writ 
as  mutiliated  was  void.  Mississippi 
Mills  v.  Meyer  &  Co.,  83  Tex.  433,  18 
S.  W.  748. 

Clerical  Defects  and  Errors.— Cler- 
ical defects  and  errors  in  the .  writ 
may  be  amended  so  as  to  make  it  con- 
form to  the  petition"  where  no  third 
party  is  interested,  or  likely  to  be  in- 
jured by  the  amendment.  (Porter  v. 
Miller,  7  Tex.  468.)  Martin-Brown  Co. 
v.  Milburn,  2  App.  Civ.  Cases,  §§  214r 
215. 

Where  the  plaintiff  is  described  in 
the  petition  as  the  "Martin-Brown 
Co."  and  in  the  writ  of  attachment  as 
"Martin,  Brown  &  Co."  it  is  error  to 
refuse  permission  to  amend  the  writ 
so  as  to  make  it  conform  to  the  peti- 
tion. Martin-Brown  Co.  v.  Milburn,  2 
App.  Civ.  Cases,  §§  214,  215. 

Filling  Blanks.— A  blank  date  left 
in  the  attestation  of  the  clerk  to  a  writ 
of  attachment  issued  by  him,  may  be 
filled  on  motion  when  the  writ  itself 
shows  the  date  of  its  issuance.  Brack 
v.   McMahan,  61  Tex.  1. 

The  writ  of  attachment  may  be 
amended  by  inserting  the  amount  of 
the  plaintiff's  demand  when  omitted 
from  oversight  by  the  clerk.  Munzen- 
heimer  v.  Manhanttan  Cloak>  etc.,  Co., 
79  Tex.  318,   15   S.  W.  389. 

It  seems  such  amendment  would 
limit  the  attachment  lien  to  its  date, 
and   where    the   property   remained    in 
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the  hands  of  the  officer  making  the 
seizure  under  other  writs,  the 
amended  writ  would  take  effect  from 
the  time  it  was  so  amended.  Mun- 
zenheimer  v.  Manhattan  Cloak,  etc., 
Co.,  79  Tex.  318,  15  S.  W.  389. 

Adding  Seal — It  is  not  error  to  al- 
low the  writ  of  attachment  to  be 
amended  by  the  clerk  affixing  his  seal 
thereto,  even  after  a  motion  to  quash 
has  been  sustained.  (Porter  v.  Miller, 
7  Tex.  468,  482;  May  v.  Ferrill,  22  Tex. 
340,  344;  Cartwright  v.  Chabert,  3  Tex. 
261,  Drake  on  Attadi.,  §  212.)  Whit- 
tenberg  v.  Lloyd,  49  Tex.  633,  640. 

E.   THE  LEVY  AND  RETURN. 

1.  Who  May  Levy  an  Attachment 

Writs  of  attachment  issued  by  a 
justice  of  peace  may  be  levied  by  a 
sheriff  or  his  deputy.  Davis  v.  Hatch, 
Dallam  518. 

2.  Duty  of  Officer  to  Levy;  Right  to 

Be  Indemnified. 

a.  Implied  Obligation  to  Indemnify. 
Where  there  is  no  statute  regulating 

the  matter,  the  plaintiff  directing  the 
sheriff  to  attach  specific  property  is 
liable  to  him  for  any  loss  he  may 
sustain  on  account  of  the  levy  upon 
an  implied  promise  of  indemnity. 
Stevens  v.  Wolf,  77  Tex.  215,  14  S. 
W.  29. 

But  in  the  statute  (Rev.  Stat,  art. 
165)  it  is  prescribed  that  the  officer 
makes  a  levy  of  attachment  at  his 
own  risk,  although  he  may  require  the 
plaintiff  to  execute  to  him  a  bond  of 
indemnity.  There  is,  therefore,  no  im- 
plied liability  on  the  part  of  a  creditor 
who  has  given  an  indemnity  bond  to  an 
officer,  for  pointing  out  specific  prop- 
erty to  be  seized  under  the  writ. 
Stevens  v.  Wolf,  77  Tex.  215,  14  S. 
W.  29. 

b.  The  Indemnity  Bond. 

An  indemnity  bond  executed  subse- 
quent to  the  levy  of  an  attachment, 
and  for  the  purpose  of  protecting  the 
officer  making  the  levy,  is  for  a  legal 
purpose  and  is  valid.  Dewitt  v.  Op- 
penheimer  &  Co.,  51  Tex.  103. 


c  Action  on  Indemnity  Bond. 

(1)  Procedure. 

A  sheriff  levied  three  writs  of  at- 
tachment on  goods  for  as  many  dif- 
ferent creditors,  who  acted  each  with- 
out any  concert  of  action  or  agree- 
ment with  the  others.  Each  executed 
to  the  sheriff  an  indemnifying  bond. 
The  assignee  having  the  goods  in  pos- 
session when  seized  under  the  three 
writs,  sued  the  sheriff  and  his  sureties. 
The  sheriff  caused  the  creditors  who 
executed  the  indemnifying  bonds  to 
be  made  parties  defendant  to  the  suit, 
and  prayed  a  recovery  over  against 
them  for  any  damages  that  might  be 
recovered  against  him  and  his  sure- 
ties. Held,  that  the  sheriff  has  as 
many  distinct  causes  of  action  as  there 
were  indemnifying  bonds,  and  they 
could  not  properly  be  made  parties  in 
the  one  action  in  the  manner  desired. 
Thomas  v.  Chapman,  62  Tex.  193.  See, 
also,  post,  "As  to  Sureties  upon  In- 
demnity Bond,"  IX,  D,  1,  d;  "Joinder 
of  Actions  Where  More  than  One  At- 
tachment," IX,  D,  6;  "Joinder  of  Par- 
ties Defendant,"  IX,  D,  8,  b;  "Bring- 
ing in  Persons  Ultimately  Liable,"  IX, 
D,  8,   c. 

(2)  Judgment   on   Bond;   Amount  of 
Recovery,   Distribution,  etc. 

Where  the  sureties  on  the  consta- 
ble's official  bond  and  the  sureties  on 
an  indemnity  bond  taken  by  him  had 
no  other  part  in  the  transaction  be- 
yond the  execution  of  the  bonds,  they 
can  not  be  held  liable  for  anything 
beyond  the  actual  damages.  Faroux 
r.  Corn  well,  40  Tex.  Civ.  App.  529, 
532,  90  S.  W.  537.  See,  also,  post,  "Lia- 
bility of  Sureties  upon  Indemnity 
Bond,"  IX,  B,  7;  "As  to  Sureties  upon 
Indemnity  Bond,"   IX,   D,  1,  d. 

The  officer  having  a  bond  of  in- 
demnity can  only  recover  upon  it  for 
damages  recovered  for  the  wrongful 
seizure  of  property  under  attachment, 
and  his  recovery  is  limited  by  the 
amount  of  the  bond.  Stevens  v.  Wolf, 
77  Tex.  215,  14  S.  W.  29. 

Attorneys'     Fees. — It     is     error    to 
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render  judgment  for  attorney's  fees 
against  the  obligors  on  a  sheriff's  bond 
of  indemnity,  executed  to  secure  him 
against  damages  in  levying  an  attach- 
ment, before  there  has  been  default 
on  their  part  to  pay  the  final  judg- 
ment rendered  in  the  cause;  nor  can 
they  be  made  liable  for  an  expense 
which  the  sheriff  was  not  required  to 
incur  for  his  own  protection.  Kellogg 
&  Co.  v.  Muller,  68  Tex.  182,  4  S- 
W.  361.  See,  also,  post,  "Attorney's 
Fees,"  IX,  C,  4, 'a,  (14);  "Attorneys' 
Fees,  Costs,  and  Expenses,"  IX,  C, 
4,    b,    (7). 

Application  or  Distribution  of  Fund. 
— Where  an  officer  was  entitled  to  re- 
cover the  full  amount  of  an  indemnity, 
it  was  of  no  consequence  what  dispo- 
sition the  court  indicated  or  how  the 
recovery  should  be  applied.  Stevens 
v.  Wolf,  77  Tex.  215,  14  S.  W.  29. 

d.  Action  against   Sheriff  for   Failure 
to  Levy. 

Where  the  plaintiff  in  attachment 
sued  the  sheriff  and  his  sureties  for 
failure  to  execute  and  return  the  at- 
tachment, alleging  that  the  defendant 
in  attachment  had  certain  property  at 
the  time,  and  the  defendants  an- 
swered that  the  defendant  in  attach- 
ment had  sold  and  delivered  said 
property  to  A,  wife  of  B,  and  given 
her  a  bill  of  sale  thereof,  before  the 
attachment  was  issued,  and  that  said 
defendant  in  attachment  had  no  prop- 
erty on  which  the  attachment  could 
be  levied,  and  at  the  trial  the  defend- 
ants, without  objection,  gave  in  evi- 
dence a  bill  of  sale  of  said  property 
to  B  and  Kis  wife  A,  and  plaintiff,  also 
without  objection,  introduced  evidence 
to  prove  that  said  bill  of  sale  was  in- 
tended to  defraud  the  creditors  of  de- 
fendant in  attachment,  it  was  held  that 
defendants  could  not  complain  of  the 
admission  of  the  evidence  of  fraud 
in  the  bill  of  sale,  nor  of  the  submis- 
sion of  that  issue  to  the  jury  in  the 
charge  of  the  court,  on  the  ground 
that   the   fraud   was   not   alleged;   and 


it  was  put  on  the  ground  that  the  bill 
of  sale  was  not  responsive  to  the 
special  allegation  of  defendant,  and 
was  only  admissible  under  the  general 
denial  of  property,  and  that  therefore 
it  was  competent  for  plaintiff  to  con*- 
fess  and  avoid  it  without  previous  al- 
legation. Smith  v.  Tooke,  20  Tex. 
750,  751. 

Construing  the  statute  relating  to 
the  suing  out  of  attachments  on  de- 
mands not  due,  it  is  held  that  a  judg- 
ment rendered  before  the  debt  or  de- 
mand is  due  is  void,  and  that  being 
void,  the  attachment  plaintiff  can 
maintain  no  action  against  the  sheriff 
for  failure  to  execute  the  attachment, 
since  the  validity  of  the  writ  depends 
upon  the  validity  of  the  judgment. 
King  v.  Frazer,  2  App.  Civ.  Cases,  §$ 
788,  789;  Sydnor  v.  Totham,  6  Tex. 
189;  Culbertson  v.  Cabeen,  29  Tex. 
247;  Cox  v.  Reinhardt,  41  Tex.  591. 
3.    Time  of  Levy. 

a.  Degree   of   Diligence    Required   of 
Officer. 

Where  a  plaintiff  sued  out  a  writ 
of  attachment  in  the  circuit  court  on 
the  10th  of  September  and  delivered 
it  to  the  sheriff  on  the  same  day  and 
another  writ  was  sued  out  by  a  third 
person  before  a  justice  of  peace  on 
the  same  day  and  delivered  to  the 
deputy  sheriff,  and  both  writs  were 
levied  upon  the  same  property  upon 
the  next  day,  the  11th  of  September, 
but  that  delivered  to  the  sheriff  was 
not  levied  until  after  that  which  had 
been  delivered  to  the  deputy  sheriff,  it 
was  held  that  the  plaintiff  had  no 
cause  of  action  against  the  sheriff  for 
not  exercising  due  diligence  in  the 
levy  of  the  writ  delivered  to  him. 
Davis  v.   Hatch,   Dallam   518. 

b.  Levy  on  Return  Day. 

A  writ  of  attachment  may  be  levied 
on  return  day.  Tobar  v.  Losano,  • 
Tex.  Civ.  App.  698,  25  S.  W.  973. 

c.  Levy  after  Return  Day. 

A  levy  made  after  the  return  day  of 
the   writ  is  void  and  creates  no  lien. 
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In  such  a  case  the  writ  affords  no 
justification  to  the  officer  making  the 
levy.  He  is  a  mere  trespasser  and  is 
liable  for  the  value  of  the  property 
converted.  Jordan  v.  Henderson,  39 
Tex.  Civ.  App.  89,  91,  86  S.  W.  961; 
Nance  v.  Barber,  7  Tex.  Civ.  App.  Ill, 
26  S.  W.  151. 

-4.  Necessity  for  Officer  Having  Pos- 
session or  Control  of  Writ  at 
Time  of  Levy. 

The  sheriff  must  have  official  pos- 
session or  control  of  the  writ  to  justify 
^ny  official  act  under  it.  He  can  not 
make  a  valid  levy  where  the  writ  has 
passed  out  of  his  possession  or  con- 
trol. Taylor  v.  Evans  (Civ.  App.),  29 
S.  W.  172. 

The  legal  effect  of  placing  a  writ  in 
the  hands  of  a  deputy  sheriff  is  to 
place  it  in  the  hands  of  the  sheriff. 
The  possession  of  the  deputy  is  the 
possession  of  the  sheriff,  and  where 
the  deputy  has  possession  it  is  not 
necessary  that  the  sheriff  should 
actually  have  the  writ  in  his  personal 
possession  at  the  time  of  the  levy. 
Taylor  v.  Evans  (Civ.  App.),  29  S.  W. 
172.  See,  also,  Cabell  v.  Arnold,  86 
Tex.  102,  23  S.  W.  645,  reversing  22 
S.   W.  62. 

Thus  where  the  deputy  sheriff  tele- 
phoned to  the  sheriff  at  a  point  some 
twenty  miles  distant  the  fact  of  his 
possession  of  the  writ  and  its  con- 
tents, and  the  sheriff,  acting  on  this 
information,  proceeded  to  make  the 
levy,  it  was  held  that  the  fact  that  the 
sheriff  did  not  have  the  personal  pos- 
session of  the  writ  would  not  invali- 
date the  levy.  Taylor  v.  Evans  (Civ. 
App.),  29  S.  W.  172. 
5.  Doctrine  as  to  Subjecting  Per- 
sonalty before  Realty. 

The  officer  levying  a  writ  of  attach- 
ment is  not  required  to  levy  on  per- 
sonal property  before  resorting  to  the 
real  estate.  Woldert  v.  Nedderhut 
Packing  Provision  Co.,  18  Tex.  Civ. 
App.  602,  46  S.  W.  378,  affirmed  in  93 
Tex.  653,  no  op. 


6.  Right  to  Enter  Premises    of    Third 

Person. 

For  the  purpose  of  executing  an 
attachment  the  officer  may  enter  the 
store  of  a  third  person,  where  the 
goods  of  the  defendant  are,  and  may 
remain  there  long  enough  to  seize,  se- 
cure and  inventory  the  goods.  Mess- 
ner  v.  Lewis,  20  Tex.  221,  222. 

7.  Mode  of  Levy. 

a.  Generally  as  to  Levy  by  Seizure  of 
Property. 

A  writ  of  attachment  is  required  to  be 
levied  in  the  same  manner  as  a  writ  of 
execution  upon  similar  property.  (Rev. 
Stat.,  art.  167.)  Carothers  v.  Wilkerson, 
2  App.  Civ.  Cases,  §  353;  Riordan  v. 
Britton,  69  Tex.  198,  203,  7  S.  W.  50. 

Doctrine  with  Respect  to  Pointing 
Out  and  Delivering  Property. — With  re- 
gard to  executions,  it  is  provided  (Rev. 
Stat.,  art.  2287)  that  the  officer  shall  call 
upon  the  defendant,  or  if  he  be  absent, 
upon  his  agent,  to  point  out  the  prop- 
erty, and  if  it  be  personal  property,  de- 
fendant or  his  agent  shall  deliver  the 
same  into  the  officer's  possession. 
Carothers  v.  Wilkerson,  2  App.  Civ. 
Cases,  §  353. 

Where,  upon  the  levy  of  an  attach- 
ment upon  four  head  of  horses,  defend- 
ant was  not  required  to  point  out  those 
claimed  as  exempt  (Rev.  Stat.,  art. 
2427),  he  had  the  right  to  make  the 
election  contemplated  by  the  statute  at 
the  time  of  the  trial.  Hall  v.  Miller,  21 
Tex.  Civ.  App.  336,  51  S.  W.  36. 

It  has  been  held,  however,  that  the 
officer  levying  a  writ  of  attachment  is 
not  required  to  call  on  the  defendant  to 
point  out  property,  or  to  levy  on  per- 
sonal property  before  resorting  to  real 
estate,  under  the  statute  providing  that 
an  attachment  shall  be  "levied  in  the 
same  manner"  as  a  writ  of  execution  on 
similar  property.  Woldert  v.  Nedder- 
hut Packing  Provision  Co.,  18  Tex.  Civ. 
App.  602,  46  S.  W.  378,  affirmed  in  93 
Tex.  653,  no  op. 

Actual  Possession  to  Be  Taken. — To 
constitute  a  levy  upon  personal  prop- 
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erty,  it  is  necessary  for  the  officer  to 
take  actual  possession  thereof,  or  to  so 
control  it  that  he*  would  be  guilty 
of  a  trespass  against  the  owner  but  for 
the  writ  under  which  he  acts.  Frei- 
berg, etc.,  Co.  v.  Johnson,  71  Tex.  558, 
9   S.   W.  455. 

No  particular  form  of  words  is  neces- 
sary to  be  U9ed  by  an  officer  in  levying 
a  writ  of  attachment.  It  is  sufficient 
where  he  takes  actual  possession  and 
announces  that  he  levies  thereon  by 
virtue  of  the  writ.  Taylor  v.  Evans 
(Civ.  App.),  29  S.  W.  172. 

b.  Doctrine  with  Respect   to   Pointing 

Out  and  Delivering  Property. 
See  ante,  "Generally  as  to  Levy  by 
Seizure  of  Property,"  VI,  E,  7,  a. 

c.  Levy    in    Case    of    Confusion    of 
Goods. 

Where  goods  are  attached  in  the 
hands  of  a  vendee  of  the  attachment 
defendant  as  having  been  fraudulently 
conveyed,  and  it  is  shown  that  the 
conveyance  was  in  fact  fraudulent, 
and  that  the  vendee  has  so  ming- 
led them  with  other  goods  that 
they  can  not  be  identified,  the  plain- 
tiff is  entitled  to  take  under  the  levy 
such  quantity  of  the  goods  as  will  be 
sufficient,  under  an  attachment  sale,  to 
satisfy  his  debt  against  the  attachment 
defendant,  provided  that  the  quantity  so 
taken  does -not  exceed  the  value  of 
those  which  were  fraudulently  con- 
veyed. Bergson  v.  Dunham  (Civ.  App.), 
40  S.  W.  17. 

Where  partners  bought  a  stock  of 
goods  from  the  defendant  in  the  writ 
of  attachment,  and  mixed  them  with 
their  own  stock,  even  though  they  did 
sc  fraudulently,  they  did  not  thereby 
forfeit  their  entire  stock  to  the  creditors 
of  the  defendant;  but  if  they  refused  to 
point  out  the  goods  of  the  defendant, 
the  creditors  were  entitled  to  levy  upon 
a  sufficient  amount  of  the  goods  so 
mixed  as  would  equal  the  amount  of 
the  defendant's  goods  put  in  by  them. 
In  this  case,  however,  it  was  held  that 
the    sale   from    Hancock   to    Reeves    & 


McGlasson  was  valid,  and  conferred 
upon  them  the  title,  and  the  levy  upon 
any  part  of  the  goods  was  wrongful; 
and  that  the  verdict  was  not  excessive. 
Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 
254,   26   S.   W.   219. 

Where  the  attachment  defendant,  en- 
gaged in  the  mercantile  business,  ships 
his  stock  of  goods  to  another  merchant, 
and  he  and  such  other  merchant,  pur- 
suant to  a  conspiracy  between  the  two, 
to  defraud  creditors  of  the  former, 
mixes  and  intermingles  them  with  the 
stock  of  goods  of  the  latter,  and  de- 
troys  the  cost  marks  and  other  identify- 
ing tags  and  marks  so  that  they  can  not 
be  identified  from  the  goods  with  which 
they  are  intermingled,  and  both  mer- 
chants refuse  to  point  out  the  goods  to 
the  sheriff,  the  latter  majr  levy  upon  the 
entire  mass,  and  is  not  required  to  con- 
fine his  levy  to  such  proportion  as 
would  equal  the  value  of  the  goods 
owned  by  the  attachment  defendant,  the 
value  of  the  defendant's  goods  at  the 
time  of  the  intermingling  being  un- 
known to  the  sheriff  and  he  having  no 
means  of  finding  it  out.  Eldridge  v. 
Fidelity,  etc.,  Co.  (Civ.  App.),  03  S.  W. 
955,  affirmed  in  95  Tex.  677,  no  op. 

If  a  part  of  the  goods  were  conveyed 
to  a  third  person,  but  ultimately  found 
their  way  into  the  stock  of  the  claim- 
ant, the  conveyance  to  such  third  person 
being  fraudulent  to  the  knowledge  of  the 
claimant,  the  claimant's  entire  stock  of 
goods  was  still  subject  to  levy  if  a  ma- 
terial part  of  the  goods  conveyed  to 
such  third  person  still  remained  inter- 
mingled therewith;  and  even  though  the 
court  instructed  the  jury  that  the  en- 
tire stock  was  subject  to  levy  if  any 
part  of  the  goods  conveyed  to  a  third 
person  remained  intermingled  there- 
with, the  error  in  giving  such  instruc- 
tion was  harmless  where  it  appeared 
that  a  material  part  of  the  goods  which 
the  debtor  had  transferred  d.irect  to  the 
claimant  still  remained  intermingled 
with  the  claimant's  stock  of  goods  at 
the  time  of  the  levy.     Eldridge  v.  Fi- 
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delity,  etc.,  Co.   (Civ.  App.),  63  S.  W. 
955.  affirmed  in  95  Tex.  677,  no  op. 

Where  the  claimant  and  attachment 
defendant,  pursuant  to  a  conspiracy  to 
defraud  creditors  of  the  latter,  mix 
and  intermingle  the  defendant's  stock 
of  goods  with  that  belonging  to  the 
claimant,  so  that  it  is  impossible  for  the 
sheriff  to  pick  them  out,  and  the  claim- 
ant, after  a  levy  upon  the  whole  by  the 
sheriff,  claims  the  goods  as  his  own,  and 
tenders  issue  that  no  part  thereof  was 
subject  to  levy,  he  is  estopped  from  ob- 
jecting on  appeal  that  the  levy  was  ex- 
cessive and  should  have  been  only  upon 
such  proportion  of  the  whole  as  the 
amount  or  value  of  the  defendant's 
goods  bore  to  the  whole.  Eldridge  v. 
Fidelity,  etc.,  Co.  (Civ.  App.),  63  S.  W. 
955,  affirmed  in  95  Tex.  677,  no  op. 
<L  Property  Mortgaged,  Pledged, 
Fraudulently  Assigned  or  Con- 
veyed;  Statutory  Assignments. 

See  ante,  "Property  Mortgaged, 
Pledged,  or  Assigned,"  V,  D,  et  seq.; 
"Where  Property  Fraudulently  Mort- 
gaged, Assigned,  etc.,"  V,  D,  3; 
"Property  Conveyed  by  Statutory  As- 
signments for  Benefit  of  Creditors,"  V, 
E,  et  seq.;  post,  "Attachment  of  Prop- 
erty Assigned,  Mortgaged  or  Con- 
veyed," IX,  A,  12. 
e.   Range  Levies. 

An  exception  to  the  general  rule  of 
actual  possession  is  made  in  the  case  of 
what  is  known  as  a  range  levy;  that  is, 
where  animals  are  running  at  large  on 
the  range  and  can  not  be  herded,  penned 
or  possession  taken  without  inconven- 
ience and  expense,  in  such  case  the 
levy  may  be  made  in  the  presence  of 
two  or  more  credible  persons  with  a 
notice  in  writing  to  the  owner,  his 
herder  or  agent,  if  residing  within  the 
county  and  known  to  the  officer,  by 
designating,  by  a  reasonable  estimate, 
the  number  of  animals,  and  describing 
them  by  their  markings  and  brands,  or 
either.  (Rev.  Stat.,  art.  2293.)  Ca- 
rothers  v.  Wilkerson,  2  App.  Civ.  Cases, 
§§  353,  535. 


A  range  levy  is  not  sufficient,  how- 
ever, where  made  upon  gentle  cattle  of 
which  possession  may  be  taken  as  of 
other  personal  property.  Carothers  v. 
Wilkerson,  2  App.  Civ.  Cases,  §  353. 

As  to  levy  by  notice  where  the  de- 
fendant has  neither  the  possession  nor 
right  of  possession,  see  Middlebrook 
Bros.  v.  Zapp,  73  Tex.  29,  10  S.  W.  732. 

Sufficiency  of  Indorsement  and  De- 
scription upon  Range  Levy. — See  post, 
"Return  of  Range  Levy,"  VI,  E,  9, 
c,   (5),    (jd). 

f.  Levy  by  Notice. 

Where  the  property  is  in  the  hands 
of  a  third  person,  as,  for  example,  a 
trustee  for  the  benefit  of  creditors  en- 
titled to  possession  thereof,  the  levy 
thereon  should  be  by  giving  notice  as 
required  by  Revised  Statutes  of  1895, 
art.  2349,  and  a  levy  by  seizure  is  void 
and  confers  no  lien.  Sutton  v.  Gregory 
(Civ.  App.),  45  S.  W.  932,  affirmed  in 
93  Tex.  696,  no  op.;  Sutton  v.  Simon, 
etc.,  Co.,  91  Tex.  638,  45  S.  W.  559. 

Where  the  statute  requires  that  no- 
tice of  the  levy  of  an  attachment 
shall  be  given,  and  makes  no  provision 
for  the  officer  seizing  or  taking 
possession  of  the  property  levied 
on,  a  levy  by  seizure  and  without 
such  notice  creates  no  lien.  Pittman 
v.  Rotan  Grocery  Co.,  15  Tex.  Civ. 
App.   676,   39    S.   W.    1108. 

Property  Mortgaged,  Pledged,  or  As- 
signed; Fraudulently  Conveyed  or  As- 
signed;  Conveyed  by  Statutory 
Assignment,  etc. — See  ante,  "Property 
Mortgaged,  Pledged,  or  Assigned,"  V, 
D,  et  seq.;  "Where  Property  Fraud- 
ulently Mortgaged,  Assigned,  etc.,"  V, 
D,  3;  "Property  Conveyed  by  Statutory 
Assignments  for  Benefit  of  Creditors," 
V,  E,  et  seq. 

g.  Levies  upon  Real  Estate. 

The  Revised  Statutes,  art.  2291,  pro- 
vide that  in  order  to  make  a  levy  on  real 
estate  it  shall  not  be  necessary  for  the 
officer  to  go  on  the  ground,  but  that  it 
shall  be  sufficient  for  him  to  indorse 
such  levy  upon  the  writ.     Neither  the 
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statutes  nor  the  decisions  of  this  state 
have  recognized  any  other  method  of 
making  a  levy  upon  land,  and  this  is 
not  only  the  proper,  but  the  necessary 
method  of  making  the  levy  upon  land. 
Sanger  Bros.  v.  Trammell  &  Co.,  66 
S.  W.  361,  1  S.  W.  378;  Riordan  v. 
Britton,  69  Tex.  198,  203,  7  S.  W.  50. 

This  provision  is  declaratory  of  what 
the  law  was  previous  to  its  adoption. 
Cavanaugh  v.  Peterson,  47  Tex.  197; 
Hancock  v.  Henderson,  45  Tex.  479; 
Sanger  Bros.  v.  Trammell  &  Co.,  66 
Tex.  361,  1  S.  W.  378;  Riordan  v.  Brit- 
ton, 69  Tex.  198,  203,  7  S.  W.  50. 

Not  Necessary  to  Go  upon  Land 
Nor  into  Its  Vicinity. — The  rule  in  this 
state,  in  the  absence  of  statute,  in  ex- 
ecuting attachments  on  real  estate,  is, 
that  it  is  not  necessary  for  the  officer 
to  go  upon  the  land,  or  into  its  vicinity, 
or  to  see  it,  or  to  do  any  other  act  than 
to  make  his  return  upon  the  back  of  the 
writ.  It  has  been  the  general  practice 
here  to  levy  executions  and  attachments 
on  real  property  without  going  upon  the 
land.  Hancock  v.  Henderson,  45  Tex. 
479;  Riordan  v.  Britton,  69  Tex.  198,  7 
S.  W.  50;  Sanger  Bros.  v.  Trammell 
St  Co.,  66  Tex.  361,  1  S.  W.  378. 

Amendment  to  the  statute  suggested, 
so  as  to  give  more  notoriety  to  the  act 
of  levying  attachments  cm  land,  or,  as 
in  some  states,  to  provide  for  notice  by 
registration  after  the  levy,  in  order  to 
preserve  the  lien.  Hancock  v.* Hender- 
son, 45  Tex.  479. 

Indorsement  Absolutely  Necessary. — 
"Whatever  other  acts  may  be  performed 
by  the  sheriff  in  making  the  levy,  the  in- 
dorsement upon  the  execution  or  at- 
tachment must  take  place  before  the 
levy  is  complete.  All  other  steps  are 
unnecessary,  and  none  of  them,  by  force 
of  our  laws,  can  give  validity  to  a  levy 
unaccompanied  by  an  indorsement." 
Riordan  v.  Britton.  69  Tex.  198,  203,  7 
S.  W.  50;  Sanger  Bros.  v.  Trammell  & 
Co.,  66  Tex.  361,   1   S.  W.   378. 

The  oresence  of  the  officer  on  the 
ground  intended  to  be  levied  on  and  his 


declaration  there  made  that  he  levied  a 
writ  of  attachment  thereon,  can  not, 
without  such  endorsement,  constitute  a 
valid  levy.  Riordan  v.  Britton,  69  Tex. 
198,  7  S.  W.  50. 

Lien  Dates  from  Indorsement— 
Hence,  from  the  time  of  making  the  in- 
dorsement must  be  dated  the  lien  ac- 
quired upon  the  property.  Riordan  v. 
Britton,  69  Tex.  198,  204,  7  S.  W.  50; 
Sanger  Bros.  v.  Trammell  &  Co.,  66 
Tex.  361,  1  S.  W.  378. 
h.   Levy  of  Second  or  Alias  Writ. 

Where  the  first  writ  was  made  re- 
turnable at  an  improper  time,  and  the 
second  writ  issued  to  cure  the  defect  in 
the  first,  but  after  an  actual  levy  of  the 
first  writ,  it  was  not  sufficiently  levied 
by  the  sheriff  endorsing  thereon  a  copy 
of  his  return  upon  the  first  writ.  There 
should  have  been  an  actual  levy  of  the 
second  writ.  Freiberg,  etc.,  Co.  v. 
Johnson,  71  Tex.  558,  9  S.  W.  455. 
i.   Property  in  Custodia  Legis. 

See     ante,     "Property     in     Custodia 
Legis,"  V,  P,  et  seq. 
8.  Extent  of  Levy, 
a.   Generally. 

"The  true  rules,  as  deduced  from  the 
weight  of  authority  upon  the  subject 
of  the  duties  and  liability  of  an  officer 
in  making  a  sufficient  levy,  are  these: 
That  the  process  in  his  hands  being  de- 
signed as  a  security  for  the  plaintiff's 
debt,  and  not  as  an  instrument  of  op- 
pression to  the  debtor,  he  should  on  the 
one  hand  avoid  making  an  insufficient 
levy,  and  on  the  other  avoid  making  an 
excessive  one."  Dewitt  v.  Oppenheimer 
&  Co.,  51  Tex.  103,  107;  Smith  v.  Mather 
(Civ.  App.),  49  S.  W.  257,  258;  Everhart 
v.  O'Bannon,  1  App.  Civ.  Cases,  §  1288. 

Thus  if  a  sheriff  is  commanded,  under 
a  writ  of  attachment,  to  seize  property 
sufficient  to  make  a  debt  of  a  specified 
amount,  and  he  willfully  seizes  a  much 
greater  quantity  of  goods  than  is  neces- 
sary for  that  purpose,  and  deprives  the 
defendant  of  the  possession  and  use  of 
them,  he  commits  as  flagrant  a  wrong 
as  if  he  had  seized  the  excess  without 
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any  process  whatever.  It  is  as  much  an 
abuse  of  the  writ  of  attachment  to 
fraudulently  and  willfully  sacrifice  prop- 
erty after  levy  for  the  benefit  of  the 
attaching  creditor,  as  it  is  to  wrongfully 
and  oppressively  seize  more  than  the 
-writ  commands.  Hilliard  v.  Wilson,  65 
Tex.  286. 

A  large  discretion  is  left  to  the  officer 
by  the  statute,  in  fixing  the  valuation  of 
the  property  levied  upon.  Pas.  Dig., 
art.  149,  note  262.  Harrison  v.  Harwood, 
31  Tex.  650,  651,  652. 

"In  determining  what  should  be  a  suf- 
ficient levy,  so  as  to  prevent  account- 
ability from  negligence  or  a  design  to 
injure  either  of  the  parties  interested, 
he  should  exercise  a  cautious,  and  rea- 
sonable discretion,  such  as  should  influ- 
ence the  conduct  of  prudent  and  discreet 
men  generally  in  the  management  of 
their  own  affairs."  Dewitt  v.  Oppen- 
heimer  &  Co.,  51  Tex.  103,  108;  Everhart 
v.  O'Bannon,  1  App.  Civ.  Cases,  §  1288. 

"Although  a  certain  amount  of  dis- 
cretion must  be  left  to  the  officer,  de- 
pending to  some  extent  upon  the  facts 
and  circumstances  of  the  particular  case, 
yet  as  a  general  rule,  established  by 
many  cases,  the  value  of  the  property 
levied  upon  should  be  equal  to  the 
amount  of  the  debt  sought  to  be  recov- 
ered, making  a  proper  allowance  for  de- 
preciation in  value  naturally  incident  to 
the  property,  and  depreciation  in  price 
as  the  usual  effect  of  a  forced  sale,  and, 
in  addition,  for  costs  and  incidental  ex- 
penses. (Griffin  v.  Ganaway,  8  Ala. 
(N.  S.)  625;  Freem.  on  Ex.,  §  253.)" 
Dewitt  v.  Oppenheimer  &  Co.,  51  Tex. 
103,  108;  Everhart  v.  O'Bannon,  1  App. 
Civ.  Cases,  §  1288. 

The  officer  must  necessarily  exercise 
a  discretion  as  to  the  quantity  of  goods 
and  effects  that  would  be  required  to 
bring  the  amount  of  the  debt  at  forced 
sale.  Blum  v.  Strong,  71  Tex.  321,  324, 
6  S.  W.  167;  Everhart  v.  O'Bannon,  1 
App.  Civ.  Cases,  §  1288. 

Tested  by  the  standard  above  stated, 
if  the  levy  is  either  insufficient  or  ex- 


cessive, then  he  should  be  responsible 
in  damages  to  the  party  injured.  If, 
however,  he  comes  up  to  this  measure, 
then  he  should  not  be  responsible,  al- 
though damage  in  fact  may  have  accrued 
to  one  or  the  other.  Dewitt  v.  Oppen- 
heimer &  Co.,  51  Tex.  103,  108;  Cor- 
nelius v.  Burford,  28  Tex.  202,  208;  Har- 
rison v.  Harwood,  31  Tex.  650. 

Where  the  inventory  of  the  goods,  as 
made  out  by  the  officer,  was  but  slightly 
in  excess  of  the  amount  of -the  debt,  and 
they  actually  sold  for  only  about  half 
the  amount  of  the  debt,  these  was  no 
evidence  to  show  that  he  made  an  ex- 
cessive levy.  Blum  v.  Strong,  71  Tex. 
321,  325,  6  S.  W.  167. 

b.  Action  against  Officer  for  Insufficient 
Levy. 

Waiver  of  Bond  and  Dismissal  of 
Sureties. — "A  sheriff's  bond  is  intended, 
not  so  much  to  fix  his  liability  for 
wrongful  acts,  as  to  secure  the  damages 
occasioned  thereby.  This  security, 
however,  can  be  waived  by  the  party  in- 
tended to  be  benefited  thereby."  De- 
witt v.  Oppenheimer  &  Co.,  51  Tex.  103, 
107. 

In  a  suit  against  a  sheriff  and  his 
sureties  for  damages  for  an  insufficient 
levy,  the  plaintiff  had  the  right  to  dis- 
miss his  suit  as  to  the  sureties,  in  which 
case  the  official  bond  of  the  sheriff 
would  not  be  material  to  the  plaintiff's 
case.  Dewitt  v.  Oppenheimer  &  Co.,  51 
Tex.  103. 

It  is  not  error  to  permit  the  plaintiffs 
to  elect  to  proceed  against  the  sheriff 
alone  without  regard  to  his  bond.  De- 
witt v.  Oppenheimer  &  Co.,  51  Tex.  103, 
107. 

Want  of  Indemnity  Bond  as  a  De- 
fense.— A  sheriff  making  a  levy  without 
a  bond  of  indemnity,  can  not  afterwards, 
in  a  suit  for  insufficient  levy,  plead  the 
want  of  such  bond.  Dewitt  v.  Oppen- 
heimer &  Co.,  51  Tex.  103. 

"The  sheriff  having  proceeded  to 
make  the  levy  without  the  bond,  could 
not  afterwards  raise  the  question  that  it 
had  not  been  given,  and  should  be  held 
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to  the  same  degree  of  diligence  which 
would  be  required  in  ordinary  cases. 
The  bond,  though  subsequently  given, 
having  been  for  a  legal  purpose  author- 
ized by  statute,  would  be  valid."  (li- 
lies v.  Fitzgerald,  11  Tex.  417.)  Dewitt 
v.  Oppenheimer  &  Co.,  51  Tex.  103, 
106. 

Evidence;  to  Sustain  Negative  Allega- 
tion,— An  allegation  that  the  sheriff 
failed  to  do  his  duty  whereby  the  at- 
tachment plaintiffs  have  been  damaged 
should  be  sustained  by  proof,  notwith- 
standing its  negative  character.  Ever- 
hart  v.  O'Bannon,  1  App.  Civ.  Cases,  § 
1288. 

Presumptions;  as  to  Officer's  Valua- 
tion.— Evidence  that  the  goods  levied 
upon  by  the  sheriff  sold  for  much  less 
than  was  sufficient  to  satisfy  the  plain- 
tiffs demand  does  not  necessarily  prove 
that  the  sheriff  failed  to  perform  his 
duty  and  made  an  insufficient  levy.  The 
sheriffs  return  as  to  the  value  of  the 
goods  levied  upon  by  him  is  prima  facie 
evidence  for  him,  and  is  sufficient  until 
controverted  by  the  plaintiffs.  It  is  not 
enough  for  them  to  show  that  the  goods 
sold  for  much  less  than  the  sheriff's  es- 
timate, since  this  might  have  been  the 
result  of  a  variety  of  causes,  and  if  they 
declined  in  price  between  the  levy  and 
the  sale  the  sheriff  should  not  be  made 
to  pay  the  difference.  Everhart  v. 
O'Bannon,  1  App.  Civ.  Cases,  §  1288. 

Where  no  issue  is  made  as  to  the  cor- 
rectness of  the  sheriffs  assessment  of 
the  value  of  the  property,  and  there  is 
no  other  evidence  of  value  offered,  the 
court  is  warranted  in  regarding  the  value 
so  assessed  as  its  real  value.  Saunders 
v.  Ireland  (Civ.  App.),  27  S.  W.  880,  af- 
firmed in  87  Tex.  316,  93  Tex.  719,  no  op. 
Fact  Case. — Held,  upon  facts  of  this 
case,  that  there  was  no  error  in  the 
judgment  against  the  sheriff  in  favor  of 
the  attachment  plaintiffs  for  damages 
resulting  from  his  releasing  a  portion 
of  the  goods  levied  upon,  leaving  an  in- 
sufficient levy.  Dasritt  v.  Oppenheimer' 
&  Co.,  51  Tex.  103. 


c.   Action  against  Officer  for  Excessive 
Levy. 

See  post,  "Abuse  of  Process  Where 
Grounds  Exist;    Excessive  Levies,  etc.," 
IX,  A,  5;  "Liability  of  the  Officer  and 
the  Sureties  on  His  Bond,"  IX,  B,  5. 
e:    seq.;    "When    Plaintiff   and    Officer 
Both  Liable,"  IX,  B,  7;  "Form  of  Ac- 
tion or  Remedy,"  IX,  D,  1,  et  seq. 
9.   The  Return, 
a.  Time  of  Return. 
(1)   When  Writ  Returnable. 

The  statute  requires  that  the  writ 
shall  be  returned  on  or  before  the  first 
day  of  the  next  term  of  the  court.  Rev. 
Stat.,  art.  176.  Panhandle  Nat.  Bank  v. 
Still,  84  Tex.  339,  341,  19  S.  W.  479. 

A  second  writ  of  attachment  issued 
in  term  time  and  levied  upon  the  same 
property  as  the  first  is  not  invalid  be- 
cause it  is  made  returnable  "instanter," 
instead  of  at  the  next  term  of  the  court. 
Claflin  Co.  v.  Kamsler  (Civ.  App.),  36 
S.  W.  1018.  See,  also,  Panhandle  Nat. 
Bank  v.  Still,  84  Tex.  339,  19  S.  W. 
479. 

(9)     Failure   to    Make   Return    before 
Return  Day. 

The  fact  that  a  writ  of  attachment  is 
not  filed  in  court  until  after  the  return 
day  will  afford  no  ground  for  quashing 
the  attachment.  Willis  &  Bro.  v.  Moor- 
ing, 63  Tex.  340;  City  Nat.  Bank  v.  Cupp 
&  Qo.,  59  Tex.  268. 

A  writ  of  attachment  levied,  and  re- 
turn indorsed  February  12,  1882,  but  not 
really  filed  in  the  proper  clerk's  office 
until  January  2,  1883,  after  a  term  of  the 
court  had  passed,  was  not  on  account 
of  the  delay  vitiated  as  to  the  attaching 
creditor.  The  lien  acquired  by  the  levy 
was  not  lost,  there  being  no  intervening 
rights.  City  Nat.  Bank  v.  Cupp  &  Co., 
59  Tex.  268. 

As  against  a  purchaser  at  the  sale  un- 
der a  junior  attachment,  having  actual 
notice  of  the  levy  of  the  senior  attach- 
ment, which  was  levied  in  February, 
1882,  but  not  returned  until  January 
18&3,>  the  lien  of  the  senior  attachment 
was  not  lost  by  laches  or  abandonment 
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where  it  was  shown  that  the  attorney 
for  the  plaintiff  in  the  senior  attachment 
had  made  repeated  efforts  and  had  used 
due  diligence  to  have  the  same  returned 
by  the  sheriff.  (City  Nat.  Bank  v.  Cupp 
&  Co.,  59  Tex.  268,  followed.)  Riordan 
?\  Britton,  69  Tex.  198,  205,  7  S.  W.  50. 
<S)   Liability  of  Sheriff  for    Failure    to 

Return  Writ.- 
The  failure  of  the  sheriff  to  return  the 
writ  of  attachment,  as  required  by  law, 
raised  a  presumption  against  him,  which 
he  did  not  remove  by  any  justification 
or  excuse,  and  he  was  therefore  rightly 
held  liable.  And  the  amount  of  prop- 
erty in  the  possession  of  the  defendant 
in  attachment,  which  was  determined  by 
the  jury  to  belong  to  him,  being  suf- 
ficient to  satisfy  the  debt,  the  demand 
of  the  plaintiff  became  the  measure  of 
damages,  for  which  the  sheriff  and  his 
sureties  were  liable.  Smith  v.  Tooke, 
20  Tex.  750,  751. 
1>.  Venue  of  Return. 

Where  writ  of  attachment  issues  from 
one  county,  and  is  levied  in  another 
■county,  the  law  requires  the  original 
fir rit  to  be  returned  to  the  county  from 
-which  it  issued,  but  requires  that  the  of- 
ficer making  the  levy  shall  return  the 
•claim  bond  and  a  copy  of  the  writ  to 
the  court  of  the  county  in  which  the 
levy  is  made,  having  jurisdiction  to  ad- 
judicate the  claim.  (Rev.  Stat.,  4829.) 
Stilt  v.  Focke,  66  Tex.  715,  2  S.  W.  59. 
c.  Form  and  Sufficiency  of  the  Return. 
<1)    Distinction  between    Original   and 

Auxiliary  Attachments  as  to  Degree 

of  Certainty  Required. 
Important  distinctions  are  taken  in 
the  case  of  Stoddart  v.  McMahan,  35 
Tex.  267,  between  original  attachments 
on  which  the  jurisdiction  depends,  on 
the  one  hand,  and  mere  auxiliary  attach- 
ments on  the  other,  with  respect  to  the 
certainty  necessary  in  the  sher'ff s  re- 
turn of  a  levy.  In  support  of  a  sheriff's 
return  of  the  levy  of  a  mere  auxiliary 
attachment  on  which  no  question  of 
jurisdiction  is  dependent,  courts  shoula 
indulge  presumptions  which  are  not  ad- 


missible in  favor  of  original  attachments 
upon  which  the  jurisdiction  is  de- 
pendent. The  case  of  Meuley  v.  Zeig- 
ler,  23  Tex.  88,  overruled  in  so  far  as 
it  ignores  this  distinction. 

Against  a  defendant  already  in  court 
by  personal  service  of  citation,  an 
auxiliary  attachment  was  sued  out,  and 
the  sjaeriffs  return  of  the  same  was  in 
part  as  follows:  "Received  this  writ 
May  18,  1869,  and  executed  the  same 
May  24,  1869,  by  attaching  lots  number 
three  and  four  in  block  four  hundred 
and  ninety-eight.  *  *  *  The  afore- 
said property  was  pointed  out  to  me  by 
the  plaintiffs  attorney  as  the  property 
of"  the  defendant.  It  is  objected  that 
this  return  does  not  state  that  the  at- 
tached property  was  the  property  of  the 
defendant.  Held,  that  as  this  writ  is 
only  auxiliary  process,  the  return  is  suf- 
ficient; but  had  it  been  the  original  proc- 
ess, and  the  jurisdiction  depended  upon 
it,  such  a  return  would  not  suffice. 
Stoddart  v.  McMahan,  35  Tex.  267. 

2)  Statement  as  to  Defendant's  Owner- 
ship of  Property  Levied  upon. 

The  failure  of  the  sheriff  to  state  in 
his  return  on  the  writ  that  the  property 
levied  on  was  the  property  of  the  de- 
fendant in  attachment  affords  no  ground 
for  quashing  the  attachment.  Willis 
&  Bro.  v.  Mooring,  63  Tex.  340. 

When  land  is  sold  under  a  judgment 
foreclosing  an  attachment  lien,  it  is  not 
necessary  for  the  return  of  the  officer 
on  the  writ  or  for  the  judgment  to  show 
that  it  was  the  land  of  the  defendant, 
nor  to  specify  the  interest  sold.  The 
sale  passes  any  interest  the  defendant 
had.  Tobar  v.  Losano,  6  Tex.  Civ.  App. 
698,  25  S.  W.  973. 

See,  however,  Meuley  v.  Zeigler,  23 
Tex.  88,  where  it  is  said  that  the  return 
should  be  certain  in  itself,  and  should 
also  show  that  the  property  levied  upon 
was  attached  as  the  property  of  the  de- 
fendant. 

The  sheriffs  return  on  a  writ  of  at- 
tachment/ which  recited  that  the  writ 
was  levied  on  land  designated  by  the 
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return  which  was  pointed  out  as  the 
property  of  J.  M.  Ciipp  &  Co.  (the  de- 
fendants in  attachment)  by  Frank  Ball/' 
is  sufficient,  whether  Ball  was  a  party 
to  the  proceeding  in  attachment  or  not. 
The  return  was  equivalent  to  a  state- 
ment that  the  officer  levied  on  the  land 
as  the  property  of  the  defendant.  City 
Nat.  Bank  v.  Cupp  &  Co.,  59  Tex.  268, 
distinguishing  Meuley  v.  Zeigler,  23 
Tex.  88.  See,  also,  Stoddard  v.  Mc- 
Mahan,  35  Tex.  267. 
(8)  Statement  as  to  Levy  in  the  Pres- 
ence of  Witnesses. 

A  return  of  attachment,  executed  "by 
levying  the  within  attachment  in  pres- 
ence of  John  B.  Costa  and  A.  B.  Mc- 
Gill  on  lots  No.  3,"  etc.,  is  sufficient 
under  the  statute  which  requires  the 
officer  to  declare,  in  the  presence  of  one 
or  more  credible  witnesses,  that  he  at- 
taches the  property.  (Hill  v.  Cunning- 
ham, 25  Tex.  25.)  Morgan  v.  Johnson, 
15  Tex.  568. 

A  return  of  a  writ  of  attachment  as 
having  been  executed  by  taking  posses- 
sion of  slave  property  therein  described, 
as  the  property  of  the  defendant,  with 
the  additional  statement,  "levied  in  the 
presence  of  W.  K.  White,  B.  Browder 
and  W.  B.  Turnage,"  is  sufficient  under 
the  statute,  which  requires  the  officer  to 
declare,  in  the  presence  of  one  or  more 
credible  witnesses,  that  he  attaches  the 
property.  Hill  v.  Cunningham,  25  Tex. 
25,  following  Morgan  v.  Johnson,  15 
Tex.  568. 

(4)  Statement  as  to  Value    of    Prop- 
erty. 

The  law  does  not  require  the  officer 
to  make  any  return  of  the  value  of  the 
property  attached.  Mulhaul  v.  Feller,  1 
App.  Civ.  Cases,  §§  1162,  1164. 

(5)  Describing  the     Property     Levied 
upon. 

(a)    Generally. 

It  is  the  duty  of  an  officer  making  a 
levy  under  an  attachment  to  incor- 
porate or  annex  to  his  return  a  specific 
description  of  the  articles  attached. 
From  such  return  the  defendant  in  at- 


tachment can  obtain  a  description  for 
use  in  suing  for  damages  or  other  pur- 
pose. Schneider  v.  Ferguson  &  Son,  77 
Tex.  572,  14  S.  W.   154. 

All  that  the  law  requires  is,  that  the- 
property  seized  and  levied  upon  shall 
be  described  with  sufficient  certainty  to 
distinguish  and  identify  it  from  other 
roperty  of  like  kind.  Sweetser,  etc.,  Co. 
v.  Sparks,  3  Tex.  Civ.  App.  33,  21  S.  W. 
724. 

(b)   List  or  Inventory  as  a  Part  of  the 
Return, 

Where  the  sheriff's  return  states  that 
the  attachment  was  levied  upon  the 
property  described  in  a  list,  or  lists, 
appended  .thereto  and  made  a  part 
thereof,  there  is  no  sufficient  return 
without  the  lists,  and  they  are  to  be 
considered  as  a  part  thereof.  Brown 
v.  Elmendorf  (Civ.  App.),  25  S.  W. 
145,  affirmed  in  87  Tex.  57,  26  S.  W. 
1043. 

And  although  the  return  refers  to  but 
one  list,  if  there  are  two  lists,  one  de- 
scribing certain  personal  property  as 
having  been  levied  upon  as  on  a  cer- 
tain date,  and  the  other  describing  real 
estate  as  having  been  levied  upon  at  a 
later  date,  the  lists  are  still  admissible 
as  a  part  of  the  return,  and  are  suf- 
ficient to  show  that  the  real  estate  was 
not  levied  upon  until  the  time  stated  in 
the  list  in  which  it  is  described,  and 
not  at  the  time  stated  in  the  body  of 
the  return.  Therefore  a  subsequent  at- 
tachment levied  after  the  time  stated 
in  the  list  describing  the  personalty, 
but  before  the  time  stated  in  the  list 
describing  the  realty,  would  take 
precedence  as  to  the  latter.  Brown  v. 
Elmendorf  (Civ.  App.),  25  S.  W.  145, 
affirmed  in  87  Tex.  57,  26  S.  W.  1043. 
(c)  Describing  Stock  of  Merchandise. 

It  is  not  required  by  law  that  a  sheriff 
in  seizing  a  stock  of  goods  shall  make 
an  inventory  of  such  goods;  he  is  only 
required  to  describe  them  with  suffi- 
cient certainty.  Hilliard  Bros.  v.  Wil- 
son, 76  Tex.  180,  13  S.  W.  25. 

A    return   upon   an   attachment  that 
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the  officer  "levied  upon  and  took  pos- 
session of  all  of  a  stock  of  dry  goods, 
clothing,  shoes,  hats,  caps,  trunks,  va- 
lises, and  goods,  wares,  and  merchan- 
dise, in  a  certain  store  house  on  lot  6 
in  block  22,  in  the  town  of  Temple. 
Bell  County,  Texas,  in  the  possession 
of  J.  Shapera,"  is  as  certain  as  if  it 
had  given  an  inventory  of  the  goods 
and  merchandise  within  the  building. 
Such  description  is  sufficient.  Sweet- 
ser,  etc.,  Co.  v.  Sparks,  3  Tex.  Civ. 
App.  33,  21  S.  W.  724. 

But  it  is  not  sufficient  in  making  a 
return  of  the  levy  of  an  attachment, 
to  describe  the  property  as  "a  stock  of 
goods,  wares,  and  merchandise"  ap- 
praised at  so  much,  and  claimed  by  a 
third  person  who  has  given  bond  to 
try  the  title.  The  return  should,  as 
nearly  as  it  can  reasonably  be  done, 
give  a  specific  description  of  the  arti- 
cles attached,  either  in  the  body  of  the 
return,  or  in  a  schedule  or  inventory 
annexed  to  or  accompanying  it.  Mess- 
ner  v.    Lewis,  20  Tex.  221,  222. 

Waiver  of  Inventory  or  More  Spe- 
cific Description. — A  sheriff  in  levying 
a  writ  of  attachment  described  the  prop- 
erty seized  under  the  writ  as  "a  stock 
of  goods,  wares  and  merchandise;" 
they  were  at  once  replevied  by  the  de- 
fendant, who  waived  an  inventory,  con- 
sented to  the  valuation,  and  gave  a  de- 
livery bond.  Held,  upon  a  motion  to 
quash,  that  every  purpose  of  an  in- 
ventory having  been  subserved,  the  de- 
fendant was  estopped  from  objecting 
to  a  more  specific  levy.  Brack  v.  Mc- 
Mahan,  61   Tex.  1. 

Where  the  return  endorsed  on  the 
writ  sufficiently  describes  and  identi- 
fies all  the  property  levied  on  except 
the  goods  in  a  store,  the  want  of  cer- 
tainty in  that  particular  is  supplied  by 
an  agreement,  showing  that  the  officer 
did  make  and  file  an  inventory  of  the 
goods  as  a  part  of  his  return.  It  was 
not  necessary,  nor  practicable  to  en- 
dorse upon  the  writ  the  entire  return. 
It  is  sufficient  that  the  officer  made  a 
2  Tex— 25 


return,  to  which  there  was  no  objec- 
tion, showing  a  valid  levy.  Messner  v. 
Hutchins,  17  Tex.  597,  603. 

(d)  Return  of  Range  Levy. 

A  range  levy  is  not  void  because  the 
number  of  cattle  in  each  brand  is  not 
specified,  where  the  return  states  that 
2,000  head  in  three  given  brands  were 
levied  upon,  it  not  appearing  that  the 
levy  covered  less  than  the  whole  num- 
ber in  all  of  the  brands.  Brown  v. 
Hudson,  14  Tex.  Civ.  App.  605,  38  S. 
W.  653,  affirmed  in  93  Tex.  656,  no  op. 

The  expression  "more  or  less,"  used 
in  the  return  on  a  range  levy  on  cattle, 
in  connection  with  the  number  desig- 
nated, does  not  introduce  an  element 
of  uncertainty,  but  tends  rather  the 
other  way.  Brown  v.  Hudson,  14  Tex. 
Civ.  App.  605,  38  S.  W.  653,  affirmed  in 
93  Tex.  656,  no  op. 

Though  defective  in  not  showing 
just  how  the  levy  was  made,  the  fol- 
lowing return  on  a  writ  of  attachment 
does  not  on  its  face  show  a  void  levy: 
"Came  to  hand    *    *    *    and  executed 

*  *    *    by  attachment  all  of  the  cattle 

*  *  *  in  the  following  brand  *  *  * 
and  leaving  same  on  the  range."  Brown 
v.  Hudson,  14  Tex.  Civ.  App.  605,  38  S. 
W.  653,  affirmed  in  93  Tex.  656,  no  op. 

These  conclusions  are  not  believed 
to  be  in  conflict  with  the  decision  in 
Gunter  v.  Cobb,  82  Tex.  598,  which 
was  the  levy  of  an  execution,  "though 
the  tenor  of  that  opinion  may  indicate 
a  stricter  construction  of  our  range 
levy  statute,  which  was  intended  to 
facilitate  levies  on  that  class  of  prop- 
erty, than  we  might  feel  disposed  to 
sanction."  Brown  v.  Hudson,  14  Tex. 
Civ.  App.  605,  611,  38  S.  W.  653,  affirmed 
in   93  Tex.  656,  no  op. 

A  levy  of  attachment  by  a  sheriff 
upon  cattle  as  they  run  on  the  range 
is  not  invalid  because  the  return  de- 
scribes them  as  running  "on  the  range 
in  C.  and  adjoining  counties."  Davis 
&  Bro.  v.  Dallas  Nat.  Bank,  7  Tex.  Civ. 
App.  41,  26  S.  W.  222.  Gunter  v.  Cobb, 
82  Tex.   598,  602,  17   S.  W.   848,  which 
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involved  the  levy  of  an  execution,  dis- 
tinguished. 

The  following  return  of  a  levy  of 
an  attachment,  "not  being  able  to  find 
the  specific  property  described  in  that 
instrument,  I  thereupon  seized  and  se- 
questered all  the  property  in  the  county 
in  the  defendant's  brand/'  is  held  too 
vague  and  indefinite  to  stand.  Mills  v. 
Waller,  Dallam  416. 

(e)    Return  of  Levy  on  Land. 

A  return  to  a  writ  of  attachment, 
"levied  upon  land,"  is  defective,  if  it 
fail  to  describe  the  land  with  such  cer- 
tainty, that,  by  its .  own  terms,  it  may 
be  identified,  without  resorting  to  parol 
evidence.  The  return  should  be  cer- 
tain in  itself,  and  should  also  show 
that  the  property  levied  on  was  at- 
tached as  the  property  of  the  defend- 
ant.    Meuley  v.  Zeigler,  23  Tex.  88. 

A  levy  upon  a  tract  of  land  subdi- 
vided into  town  lots  is  insufficient  un- 
less the  separate  lots  levied  upon  are 
specified  in  the  return  upon  the  writ. 
San  Antonio,  etc.,  R.  Co.  v.  Harrison, 
72  Tex.  47«,  10  S.  W.  556. 

The  description  of  land  in  the  levy 
of  an  attachment  as  "lot  No.  7  in  the 
southwest  block  of  outlot  139,  in  the 
city  of  Galveston,"  is  sufficient,  al- 
though outlot  139  has  never  been  reg- 
ularly platted  into  blocks  and  lots, 
where,  if  it  were  so  platted  in  conform- 
ity with  the  platted  portion  of  the  city, 
the  property  in  controversy  would  ap- 
pear as  lot  No.  7  in  the  southwest 
block,  and  it  is  shown  by  the  state- 
ments of  real  estate  agents  and  a  sur- 
veyor that  the  reference  to  the  prop- 
erty as  lot  No.  7  would  identify  it 
equally  as  well  as  if  it  were  described 
hv  metes  and  bounds.  Robertson  v. 
McClay,  19  Tex.  Civ.  App.  513,  48  S. 
W.  35. 

As  to  the  estoppel  of  junior  attach- 
ing creditors,  whose  attorney  had  ac- 
tual knowledge  of  the  house  and  lots 
levied  upon,  to  object  to  a  return  which, 
after  describing  a  stock  of  goods,  added 
"also  storehouse  and  lots,"  without  de- 


scribing the  lots,  see  Riordan  v.  Brit- 
ton,  69  Tex.  198,  7  S.  W.  50. 

Recital  as  to  Ownership  of  Land*— 
See  ante,  "Statement  as  to  Defendant's 
Ownership  of  Property  Levied  upon," 
VI,  E,  9,  c,  (2). 

Recital  as  to  Levy  in  Presence  of 
Witnesses.— See  ante,  "Statement  as 
to  Levy  in  the  Presence  of  Witnesses," 
VI.  E,  9,  c,  (3). 

Registration  of  Writ  and  Return.— 
See  post,  "Registration  of  Writ  and  Re- 
turn," VI,  E,  9,  d. 

d.   Registration  of  Writ  and  Return. 

Failure  of  the  sheriff  to  return  a 
copy  of  a  writ  of  attachment  and  the 
levy  indorsed  thereon  to  the  county 
clerk  for  registration,  as  required  by 
article  4669,  Rev.  Stat.,  does  not  affect 
the  validity  of  the  service  as  against 
the  defendant,  such  registration  being 
for  the  purpose  of  giving  notice  to 
third  parties  of  the  attachment  lien. 
Woldert  v.  Nedderhut  Packing  Pro- 
vision Co.,  18  Tex.  Civ.  App.  602,  46 
S.  W.  378,  affirmed  in  93  Tex.  653, 
no  op. 

Revised  Statutes  of  1895,  art.  4669. 
require  that  when  a  writ  of  attach- 
ment is  levied  upon  land,  a  copy  of 
the  writ,  together  with  a  copy  of 
the  return,  shall  be  recorded  in  the 
county  in  which  said  land  is  situated, 
and  further  provides  that  when  the 
land  is  situated  in  a  county  other  than 
the  one  in  which  the  suit  is  pending, 
failure  to  record  the  attachment  lien 
shall  render  it  invalid  as  against 
subsequent  purchasers  for  value  and 
without  notice,  and  subsequent  lien- 
holders  in  good  faith.  Held,  that 
in  view  of  this  further  provision, 
failure  to  record  vitiates  the  lien 
only  when  the  land  is  situated  in 
another  county,  and  that  the  lien  is 
not  invalid  because  of  failure  to  record 
the  writ  and  return  when  the  land  is 
situated  in  the  county  in  which  the  ac- 
tion is  brought.  Davis  v.  Farwell  Co. 
(Civ.  App.).  49  S.  W.  656,  657. 
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e.  Conclusiveness  of  Levy  and  Re- 
turn; Presumption  as  to  Regular- 
ity and  Validity. 

<1)     Presumptions. 

Jurisdiction  over  attachment  pro- 
ceedings is  part  of  the  general  juris- 
diction conferred  on  the  courts  in 
which  they  are  cognizable,  and  the 
same  presumption  will  lie  in  favor  of 
that  jurisdiction  as  in  other  cases,  and 
the  same  intendments  in  favor  of  the 
officer  executing  the  writ  of  attach- 
ment. Willis  &  Bro.  v.  Mooring,  63 
Tex.  340. 

Thus  if  the  officer  has  been  directed 
to  seize  property  of  the  defendant, 
and  he  returns  that  he  has  seized  cer- 
tain property,  it  must  be  intended  that 
it  was  the  property  of  the  defendant; 
and  it  is  no  ground  for  quashing  the 
attachment  that  the  return  does  not 
expressly '  state  that  the  property 
seized  was  the  property  of  the  defend- 
ant. Willis  &  Bro.  v.  Mooring,  63  Tex. 
340,   342,   343. 

On  Trial  of  the  Right  of  Property. 
—As  to  presumptions  upon  a  trial  of 
the  right  of  property  of  the  regularity 
and  validity  of  the  writ,  levy  and  re- 
turn, and  all  prior  proceedings,  see 
the  title  RIGHT  OF  PROPERTY, 
TRIAL  OF. 

<9)    Conclusiveness. 

As  against  the  Officer  Himself. — 
An  officer  can  not  be  heard  to  im- 
peach his  official  return  upon  a  writ 
of  attachment  after  a  lien  created  by 
the  levy  shown  thereby  has  been  ad- 
judged and  foreclosed  for  the  purpose 
of  showing  that  he  is  not  responsible 
for  the  property  not  being  in  his 
hands  when  final  judgment  is  ren- 
dered. As  to  him,  the  return  upon  the 
writ,  in  such  a  case,  is  conclusive. 
Ranken  v.  Jones  (Civ.  App.),  53  S. 
W.  583. 

As  between  Parties. — As  between 
the  parties  to  the  action  in  which  the 
return  is  made,  it  imports  verity,  and 
can    not    be    attacked    in    a    collateral 


suit.  The  remedy  of  the  party  ag- 
grieved by  an  incorrect  return  is  by 
a  direct  proceeding  to  have  it  amended 
or  by  an  action  against  the  officer  for 
a  false  return.  Schneider  v.  Ferguson 
&  Son,  77  Tex.  572,  14  S.  W.  154; 
Matthews  v.  Boydston  (Civ.  App.),  31 
Tex.  814,  818,  affirmed  in  93  Tex.  734, 
no  op.  See,  also,  O'Conner  v.  Silver, 
26  Tex.  606;  Ayres  v.  Duprey,  27  Tex. 
593;  King  v.  Russell,  40  Tex.  125,  132; 
Holmes  v.  Buckner,  67  Tex.  107,  2 
S.  W.  452;  Flaniken  v.  Neal,  67  Tex. 
629,  631,  4  S.  W.  212. 

In  an  action  by  a  defendant  in  at- 
tachment against  the  plaintiffs  in  at- 
tachment for  damages  for  an  illegal 
seizure,  the  recovery  is  limited  to  the 
goods  shown  by  the  officer's  return  to 
have  been  levied  upon  and  to  their 
value  as  shown  by  the  officer's  return. 
In  such  suit  it  is  not  permitted  to  go 
outside  of  the  return,  and  to  recover 
for  property  not  included  in  it  by 
showing  that  additional  goods  were 
actually  seized.  Schneider  v.  Fergu- 
son &  Son,  77  Tex.  572,  14  S.  W.  154; 
Matthews  v.  Boydston  (Civ.  App.),  31 
S.  W.  814,  819,  affirmed  in  93  Tex.  734, 
no  op. 

But  while  the  levy  and  return  of  the 
officer  making  the  seizure  is  conclu- 
sive, the  judgment  of  foreclosure  in  an 
attachment  suit  is  not,  as  the  foreclo- 
sure may  not  extend  to  all  the  property 
seized.  Schneider  v.  Ferguson  &  Son, 
77  Tex.  572,  14  S.  W.  154. 

Same;  Decisions  Contra;  Matters 
Not  Required  to  Be  Stated;  Value.— 
An  officer's  return  is  only  an  estoppel 
as  to  facts  which  he  is  required  to 
state  in  it.  Mulhaul  v.  Feller,  1  App. 
Civ.  Cases,  §§  1162,  1164. 

The  law  does  not  require  the  officer 
to  make  any  return  of  the  value  of  the 
property  attached.  Hence,  where  the 
defendant  pleads  in  reconvention  the 
plaintiff  is  not  estopped  from  proving 
that  the  value  of  the  property  attached 
was  less  than  the  value  stated  in  the 
return   of  the  attaching  officer.     Mul- 
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haul  v.  Feller,  1  App.  Civ.  Cases,  §§ 
1162,  1164. 

In  an  Action  for  Making  Insufficient 
Levy. — In  an  action  against  the  sher- 
iff for  making  an  insufficient  levy,  his 
return  as  to  the  value  of  the  goods  is 
prima  facie  evidence  for  him,  and  it  is 
not  enough  for  the  plaintiffs  to  show 
that  the  goods  sold  for  much  less  than 
the  sheriff's  estimate.  Everhart  v. 
O'Baruion,  1  App.  Civ.  Cases,  §  1288; 
Saunders  v.  Ireland  (Civ.  App.),  27  S. 
W.  880,  affirmed  in  87  Tex.  316,  93 
Tex.  719,  no  op. 

As  against  Subsequent  Attaching 
Creditors. — Two  attaching  creditors 
levied  upon  the  real  estate  of  their 
debtor  on  the  same  day.  One  writ 
purported  to  have  been  indorsed  at  3 
a.  m.  and  the  other  at  8.30  a.  m.  In  a 
suit  between  the  creditors,  held:  (1) 
Evidence  was  admissible  to  show  that 
the  first-mentioned  indorsement  was 
made  subsequent  to  the  other.  (2) 
The  indorsement  was  conclusive  as  to 
all  parties  to  the  writ  upon  which  it 
was  made  and  those  in  privity  with 
them,  but  not  as  to  strangers  to  the 
judgment  rendered  in  that  cause.  San- 
ger Bros.  v.  Trammell  &  Co.,  66  Tex. 
361,   1    S.   W.   378. 

f.     Amendment  of  Return. 

As  a  general  proposition  every  court 
may  allow  amendments  of  returns 
upon  its  process,  and  the  statute  af- 
firms the  general  principle.  Hart.  Dig., 
art.  681.  Messner  v.  Lewis,  20  Tex. 
221,   222. 

The  return  of  the  officer  on  a  writ 
of  attachment,  may,  by  leave  of  the 
court,  be  amended  so  as  to  make  it 
formal,  or  to  state  something  addi- 
tional to  the  statement  of  the  return, 
as  originally  made.  The  officer  can 
not,  as  a  matter  of  right,  amend  his 
return  after  it  has  been  duly  made; 
but,  in  a  proper  case,  the  court  will  al- 
low the  return  to  be  amended,  and  the 
amendment  will  relate  back  to  the 
time  when  the  original  return  was 
made;   and     the  amendment     and  the 


original  will,  if  necessary  to  a  proper 
understanding  of  the  doings  of  the  of- 
ficer, be  considered  as  one  return. 
Hill  v.  Cunningham,  25  Tex.  25. 

Where  the  return  fails  to  state  that 
the  property  levied  upon  was  levied 
upon  as  the  property  of  the  defendant 
in  the  writ,  it  is  within  the  discretion 
of  the  court  to  permit  him  to  amend 
his  return  so  as  to  show  that  fact.  It 
could  work  no  injury  to  the  defend- 
ant who  states  that  the  furniture  was 
his  property.  Hill  v.  Cunningham,  25 
Tex.  25;  Briggs  v.  Lane,  1  App.  Civ. 
Cases,  §  960;  Lawrence  v.  Aguirre  (Civ. 
App.),  59  S.  W.  289. 

The  time  within  which  a  return  may- 
be amended  has  not  been  limited,  but 
the  courts  must  govern  their  actions 
by  the  circumstances  of  each  case,  and 
in  most  of  the  states  it  is  held  that  a 
return  may  be  amended  after  as  well 
as  before  the  sheriff  has  gone  out  of 
office.  Lawrence  v.  Aguirre  (Civ. 
App.),  59  S.  W.  289. 

Thus  where  the  sheriff's  return  is 
incorrect,  in  that  it  fails  to  show  that 
the  stock  of  goods  levied  upon  be- 
longed to  the  defendant  in  the  attach- 
ment, the  court  may,  in  an  action  by 
the  defendant  for  the  wrongful  levy 
of  the  attachment,  permit  it  to  be  cor- 
rected upon  the  defendant's  motion 
and  upon  the  testimony  of  the  sher- 
iff and  his  deputy,  notwithstanding  the 
sheriff  has  since  gone  out  of  office. 
Lawrence  v.  Aguirre  (Civ.  App.),  59 
S.   W.   289. 

F.  CUSTODY   AND   DISPOSITION 

OF   PROPERTY. 
1.  Duty  of  Officer  to  Take  and  Safely 

Keep, 
a.  Generally;     Action  for     Failure  to 

Safely  Keep. 
"When  personal  property  is  at- 
tached, the  same  shall  remain  in  the 
hands  of  the  officer  attaching  until  fi- 
nal judgment,  unless  claim  be  made 
thereto  and  bond  given  to  try  the 
right  to  the  same,  or  unless  the  same 
be  replevied  or  be  sold  as  provided  by 
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law."  Article  202,  Rev.  Stat.  It  is 
the  duty  of  each  officer  to  keep  such 
property  in  his  possession  until  final 
judgment,  unless,  etc.;  and,  to  dis- 
charge such  duty,  the  necessary  power 
is  given  him  by  the  law.  He  can  not 
say,  in  justification  of  his  failure  to  dis- 
charge his  duty,  that  he,  in  adjusting 
equities  between  third  parties,  deliv- 
ered the  property  to  the  one  who  had 
the  best  right  to  receive  it.  Rankenv. 
Jones   (Civ.  App.),  53  S.  W.  583,  585. 

Where  the  property  has  passed  out 
of  the  hands  of  the  officer  and  is  not 
forthcoming  to  meet  the  demands  of 
the  judgment  foreclosing  the  attach- 
ment lien  thereon,  it  is  no  justification 
for  the  officer  to  say  that  he  released 
the  lien  thereon  at  the  direction  of  a 
third  party  having  a  superior  lien  un- 
der a  distress  lien,  when  the  evidence 
shows  that  said  distress  warrant  was 
itself  released  prior  to  the  levy  of  the 
attachment  and  that  the  distrainor  had 
no  interest  in  the  attachment  suit  and 
no  power  to  authorize  a  release  of  the 
attachment  lien.  Ranken  v.  Jones 
(Civ.   App.),  53  S.  W.  583,  585. 

After  receiving  in  indemnity  bond 
the  sheriff  making  a  levy  upon  prop- 
erty claimed  by  others  can  either  re- 
tain the  goods  or  surrender  them. 
In  the  case  of  surrender  he  would  as- 
sume the  burden  of  proving  that  they 
were  not  liable  to  seizure.  Freiberg, 
etc.,  Co.  v.  Johnson,  71  Tex.  558,  9  S. 
W.  455. 

Action  against  Sheriff  for  Failure  to 
Safely  Keep,  etc.— Plaintiffs  obtained 
a  writ  of  attachment.  It  was  levied 
upon  a  lot  of  goods  not  in  the  posses- 
sion of  the  defendant,  but  of  others 
claiming  them.  By  consent  of  the 
plaintiffs,  the  sheriff  left  the  goods 
with  the  claimants.  Before  the  levy, 
plaintiffs  had  given  to  the  sheriff  an 
indemnity  bond.  The  writ  of  attach- 
ment was  found  to  be  defective,  and 
plaintiffs,  a  week  later  in  the  same 
suit,  obtained  a  second  writ  upon 
which,  by  consent  of  the  plaintiffs,  the 


sheriff  endorsed  the  levy,  copied  from 
the  return  upon  the  first,  the  return 
showing  that  the  goods  were  left  in 
possession  of  the  claimants.  The  sec- 
ond writ  was  foreclosed,  no  notice  be- 
ing taken  of  the  first.  The  claimants 
kept  the  goods.  In  motion  against 
the  sheriff  for  the  value  of  the  goods 
alleged  to  have  been  lost  by  him,  it 
was  held:  (1)  That  the  sheriff  receiv- 
ing an  indemnity  bond  before  making 
the  levy  did  not  prevent  him  from 
showing  that  the  goods  belonged  to 
the  claimants  and  were  not  subject  to 
seizure;  (2)  the  sheriff  could  show 
in  defense  that  in  fact  no  levy  had 
been  made  upon  the  goods;  (3)  or 
that  after  levy  he  had  released  the 
goods,  at  request  of  the  plaintiffs,  in 
the  attachment;  (4)  or  that  by  the 
acts  of  the  plaintiffs  he  had  been  in- 
duced to  release  them.  Freiberg,  etc., 
Co.  v.  Johnson,  71  Tex.  558,  9  S.  W. 
455. 

b.  Possession  by  Agent,  Servant,  etc. 

The  law  which  forbids  the  sheriff  to 
allow  attached  personalty  to  so  far 
pass  from  his  control  as  to  lead  pur- 
chasers and  subsequent  attaching  cred- 
itors without  notice  to  deal  with  it  as 
if  in  the  possession  of  the  defendant 
in  attachment,  does  not  require  the 
sheriff  always  to  have  actual  manuil 
possession  of  the  attached  property, 
but  he  may  hold  such  reasonable  pos- 
session of  it  as  is  sufficient  to  give 
him  control  over  it,  and  may  entrust 
it  to  his  servant  or  agent,  for  whose 
acts  he  will  be  responsible.  Wolf  & 
Sons  v.  Taylor,  68  Tex.  660,  662,  5  S. 
W.   855. 

Under  this  principle  it  was  held  that 
where  the  sheriff  permitted  counters 
and  shelving,  which  he  had  attached, 
to  remain  in  the  store  house  and  in 
the  custody  of  a  third  party,  who  had 
bought  the  stock  of  goods,  but  with- 
out such  third  party  or  any  other 
party  setting  up  a  claim  to  said  coun- 
ters and  shelving,  that  such  third 
party     became   a     custodian     of     the 
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counters  and  shelves  under  the  sher- 
iff, and  not  a  claimant  in  opposition  to 
him,  and  that,  therefore,  the  sheriff  was 
not  liable  for  having  permitted  such 
property  to  get  out  of  his  possession 
with  the  consequent  loss  of  the  lien 
thereon.  Wolf  &  Sons  v.  Taylor,  68 
Tex.   660,  5  S.  W.  855. 

It  was  held  further  in  this  case  that, 
taking  into  consideration  the  fact  that 
no  one  had  set  up  any  claim  for  the 
property  in  opposition  to  the  sheriff, 
at  the  expiration  of  his  term  of  office, 
it  was  in  condition  to  pass  to  his  suc- 
cessor, and  that  it  was  on  hand  ready 
to  answer  to  the  order  of  foreclosure 
decreed  against  it  down  to  the  date  of 
the  trial;  that  it  was  perfectly  appar- 
ent that  there  had  been  no  abandon- 
ment or  loss  of  lien  as  between  the 
sheriff  and  the  attaching  creditor. 
Wolf  &  Sons  v.  Taylor,  68  Tex.  660, 
663,  5  S.  W.  855. 

c.  Right  to  Possession  as  against  Re- 
ceiver  Subsequently   Appointed. 
The   fact     that  a     prior  attachment 
lien  has  been  acquired  upon  the  prop- 
erty  will   not   necessarily  prevent  the 
appointment     of  a     receiver,     and  his 
taking  the  attached  property  into  his 
custody  is     not  necessarily     injurious 
to   the  rights  of  the   attachment  lien- 
holders.     Bynre  v.  First  Nat.  Bank,  20 
Tex.  Civ.  App.  194,  49  S.  W.  706,  af- 
firmed in  93  Tex.  636,  no  op. 
8.  Duty  of  Officer  to  Turn  Over  Prop- 
erty to  His  Successor;  Rights  of 
Successor. 
Revised     Statutes,     arts.     1458-1459- 
1460,  making  it  the  duty  of  the  sheriff 
to  turn  over  attached  property  to  his 
successor,   refer  to   money,    script,   in- 
struments of  writing,  etc.,  and  not  to 
such  articles  as  counters  and  shelving 
in  a  store  house.    Wolf  &  Sons  v.  Tay- 
lor, 68  Tex.  660,  663,  5  S.  W.  855. 

Although  the  shelving  and  counters 
in  a  storehouse  are  of  that  character 
of  property  which  the  sheriff  is  not  re- 
quired to  turn  over  to  his  successor  in 
office,  such  successor  is  entitled  to  the 


custody  of  the  property,  and  it  is  his 
duty  to  carry  out  the  mandate  of  the 
attachment  writ  and  the  judgment 
rendered  in  the  case,  and  to  sell  it  in 
satisfaction  of  the  judgment.  Wolf  & 
Sons  v.  Taylor,  68  Tex.  660,  663,  5  S. 
W.  855. 

3.  Compensation  for  Care  of  Property* 

The  reasonable  expenditures  in- 
curred by  the  sheriff  in  caring  for  the 
property  may  be  taxed  as  costs  against 
the  attachment  plaintiff,  notwith- 
standing Rev.  Stat.,  art.  2396,  relative 
to  sheriff's  costs  does  not  provide  for 
the  expenses  attending  the  custody  of 
the  property  attached,  and  fix  compen- 
sation therefor.  Morgan  v.  North 
Tex.  Nat.  Bank  (Civ.  App.),  34  S.  W. 
138. 

The  sheriff  is  entitled  to  charge  his 
necessary  and  reasonable  expendi- 
tures in  reference  to  the  custody  of 
the  property,  and  if  he  perform  the 
duties  of  a  caretaker  therefor  he  may 
make  a  reasonable  charge  for  such 
service.  (Morgan  v.  North  Tex.  Nat. 
Bank  (Civ.  App.),  34  S-  W.  138.) 
Worley  v.  Shelton  (Civ.  App.),  86  S. 
W.  794. 

In  this  case  a  charge  of  $120  for 
taking  care  of  a  stock  of  goods  for  a 
period  of  eight  months  was  held  to  be 
unreasonable,  notwithstanding  it  ap- 
peared that  during  that  time  the  goods 
were  invoiced,  unpacked  and  repacked, 
that  they  were  twice  removed,  that  all 
this  required  the  services  of  several 
men  at  different  times,  and  that,  in 
addition,  the  sheriff  afterwards  in- 
spected the  goods  in  the  warehouse 
once  a  week.  Worley  v.  Shelton  (Civ. 
App.),  86  S.  W.  794. 

Where  Property  Is  Afterwards 
Placed  in  Hands  of  Receiver. — One 
having  a  prior  valid  attachment  lien  on 
property  placed  in  the  hands  of  a  re- 
ceiver should  be  charged  with  only  so 
much  of  the  costs  of  its  care  as  con- 
stitute the  difference,  if  any,  between 
the  costs  of  conserving  and  disposing 
of  the  property   by  the   sheriff  under 
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the  attachment  levy,  and  the  costs  in- 
curred about  the  property  by  the  re- 
ceiver. Byrne  v.  First  Nat.  Bank,  20 
Tex.  Civ.  App.  194,  49  S.  W.  706,  af- 
firmed in  93  Tex.  636,  no  op. 
4.  Sale  of  Property  Perishable  or  Ex- 
pensive to  Keep. 

a.  Right  to  Sell. 

The  statutes  of  this  state  empower 
a  court  or  the  judge  of  a  court  from 
which  an  attachment  issues  to  order 
the  sale  of  personal  property  seized 
under  such  a  writ  "when  it  shall  be 
made  to  appear  that  such  property  is 
in  danger  of  serious  and  immediate 
waste  or  decay,  or  that  the  keeping  of 
the  same  until  the  trial  will  neces- 
sarily be  attended  with  such  expense 
or  deterioration  in  value  as  greatly  to 
lessen  the  amount  to  be  realized  there- 
from."  Rev.  Stat.,  art.  171.  The  mode 
of  procedure  provides  that  the  money 
from  such  sales  be  paid  into  court. 
Arts.  172,  173,  174.  Parlin  v.  Howard 
(Civ.  App.),  52  S.  W.  631,  632. 

b.  Character  and  Conduct  of  Sale. 
Such  sale  is   had  not  alone  for  the 

benefit  of  the  parties  to  the  litigation, 
but  in  the  interest  of  every  person 
owning  or  having  claim  to  the  prop- 
erty. Parlin  v.  Howard  (Civ.  App.), 
52  S.  W.  631,  632. 

It  is  made  without  reference  to  how 
the  litigation  may  terminate,  and  may 
be  made  without  notice  to  any  party 
concerned.  Rev.  Stat.,  art.  206.  Parlin 
v.  Howard  (Civ.  App.),  52  S.  W.  631, 
632. 
c  Right  and  Title  of  Purchaser. 

A  sale  of  personal  property  seized  un- 
der attachment,  made  because  perish- 
able, etc.,  pending  the  litigation,  under 
order  of  court  or  of  the  judge  having 
power  under  the  statute  to  make  such 
order,  will  pass  title  to  such  property 
free  from  prior  liens.  Betterton  v. 
Eppstein,  78  Tex.  443,  14  S.  W.  861. 

The  purchaser  of  goods  sold  as  per- 
ishable, under  an  order  properly  is- 
sued out  of  the  court  in  whose  custody 
they  are,   acquires  the  absolute   prop- 


erty therein  and  a  valid  title  to  them 
as  against  the  world.  Parlin  v.  How- 
ard (Civ.  App.),  52  S.  W.  631,  632; 
Meyer,  etc.,  Co.  v.  Sligh,  81  Tex.  336, 
16  S.  W.  1022. 

This  rule  obtains  as  to  property 
seized  belonging  to  others  than  the 
defendant  in  the  attachment  under 
which  the  seizure  is  made.  Meyer,  etc., 
Co.  v.  Sligh,  81  Tex.  336,  16  S.  W. 
1022. 

The  levy  of  an  execution  upon  prop- 
erty which  has  been  sold  under  a 
fraudulent  attachment,  creates  no  lien 
thereon.  The  attached  property  hav- 
ing been  sold  under  the  order  of  the 
court  and  purchased  by  a  third  party, 
he  becomes  the  owner  thereof,  regard- 
less of  the  claims  of  any  one.  Murphy 
v.  Nash  (Civ.  App.),  45  S.  W.  944,  af- 
firmed in  93  Tex.  715,  no  op. 

d.  Remedy  of  Owner  or  Third  Person. 

The  remedy  of  persons  interested 
therein  is  against  the  proceeds  of  such 
sale,  or  against  the  officer  levying  the 
original  writ.  Meyer,  etc.,  Co.  v.  Sligh, 
81  Tex.  336,  16  S.  W.  1022;  Betterton 
v.  Eppstein,  78  Tex.  443,  14  S.  W.  861; 
Parlin  v.  Howard  (Civ.  App.),  52  S. 
W.  631,  632. 

The  purchaser  under  such  sale  under 
order  of  court  is  not  bound  to  account 
to  the  owner  of  such  property,  though 
not  a  party  to  the  proceedings  under 
which  the  sale  is  made.  The  owners 
having  lost  their  title  to  the  property, 
their  remedy  was  either  to  sue  the 
sheriff  or  to  follow  the  proceeds  into 
the  registry  of  the  court.  The  owners 
could  intervene  in  the  suit  and  have 
the  proceeds  of  the  sale  of  such  prop- 
erty paid  over  to  them  on  inquiry  and 
ascertainment  of  their  right  and  the 
amount.  This  could  be  done  after  the 
proceeds  had  been  paid  over  to  the 
plaintiff  in  the  proc  edings.  Meyer, 
etc.,  Co.  v.  Sligh,  81  Tex.  336,  16  S.  W. 
1022. 

In  any  event  no  more  could  be  re- 
covered by  such  intervention  than  the 
property  sold  for,  if  less  than  the  value. 
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Meyer,  etc.,  Co.  v.  Sligh,  81  Tex.  336, 
16  S.  W.   1022. 

Rights  of  Tax  Collector.— "A  tax 
collector,  as  against  a  purchaser  at 
such  sale,  is  in  no  better  attitude  than 
a  private  individual,  and,  having  sub- 
jected to  levy  and  sale,  for  the  taxes 
of  another,  property  to  which  appel- 
lants have  a  perfect  title,  he,  together 
with  the  bondsmen  upon  his  official 
bond,  must  be  held  liable  to  appellants 
for  the  conversion  of  the  goods."  Par- 
lin  v.  Howard  (Civ.  App.),  52  S.  W. 
631,  632. 
e.  Disposition  of  Proceeds. 

(1)  Generally. 

Sales  to  prevent  waste,  decay,  etc., 
pending  the  action,  are  strictly  judi- 
cial sales,  and  the  proceeds  are  re- 
quired to  be  paid  into  court,  there  to 
take  the  place  of  the  property  sold, 
and  to  await  the  final  result  of  the 
litigation  and  be  disposed  of  under  the 
decree  of  the  court.  Parlin  v.  Howard 
(Civ.  App.),  52  S.  W.  631,  632;  Better- 
ton  v.  Eppstein,  78  Tex.  443,  14  S.  W. 
861;  Meyer,  etc.,  Co.  v.  Sligh,  81  Tex. 
336,  16  S.  W.  1022;  Texarkana  Cloth- 
ing  Co.  v.  Bisco  (Civ.  App.),  40  S.  W. 
559,   560. 

As  such  sale  is  had  not  alone  for 
the  benefit  of  the  parties  to  that  litiga- 
tion, but  in  the  interest  of  every  per- 
son having  any  right  or  interest  in  the 
property,  such  rights  and  interests  at- 
tach to  the  proceeds  in  the  same  order 
of  priority  in  which  they  rested  upon 
the  property,  and  they  are  to  be  dis- 
tributed accordingly.  Betterton  v. 
Eppstein,  78  Tex.  443,  14  S.  W.  861; 
Parlin  v.  Howard  (Civ.  App.),  52  S. 
W.    631,   632. 

(2)  Where  Property  Sold  under  Junior 
Attachment. 

Where  property  is  sold  upon  the 
application  of  a  junior  attaching  cred- 
itor as  perishable,  but  the  sale  is  made 
in  the  interest  of  such  creditor  only, 
and  subject  to  the  prior  rights  and 
lien  of  the  senior  attachment,  the 
property  remaining  in  the  hands  of  the 


sheriff  to  be  resold  in  satisfaction  of 
the  claim  of  the  senior  attaching  cred- 
itor, the  latter  has  no  right  whatever 
to  the  proceeds  of  the  sale  had  upon 
the  application  of  the  junior  attach- 
ing creditor.  Taylor  v.  Thurman 
(Sup.),   12   S.  W.   614. 

Where  a  creditor  sued  out  an  attach- 
ment in  the  justice  court  on  one  claim, 
and  afterwards  sequestrated  the  same 
property  in  a  suit  foreclosing  a  mort- 
gage in  the  district  court,  and  a  junior 
attachment  was  then  sued  out  in  the 
justice  court  and  levied  upon  the  same 
property  by  another  creditor,  and  the 
oroperty  then  sold  as  perishable  un- 
der an  order  entered  by  the  justice  in 
the  suit  of  the  junior  attachment  cred- 
itor, it  was  held  that  the  creditor  su- 
ing out  the  first  attachment  could 
maintain  no  action  against  the  sheriff 
to  recover  the  proceeds  of  the  sale,  it 
appearing  that  no  part  of  the  sum  was 
actually  paid  but  was  held  by  the  at- 
torney of  the  purchaser  subject  to  the 
order  of  the  court  and  that  the  sher- 
iff did  not  let  the  property  go  out  of 
his  possession  after  the  sale  but  held 
it  and  afterwards  sold  it  to  satisfy  the 
claims  of  the  creditors  suing  out  the 
first  attachment  and  that  said  creditor 
actually  received  the  proceeds  of  the 
latter  sale.  Taylor  v.  Thurman  (Sup.), 
12  S.  W.  614. 

(3)  Replevy  of  Proceeds. 

See  post,  "Replevy  of  Proceeds  of 
Property  Sold  Pending  Suit,"  VI,  F,  5, 
h;  "Upon  Dissolution  or  Abatement  of 
Attachment,"  VI,  F,  8.  a. 

5.   Replevy  of  Property  or  Proceeds, 
a.   Mode  of  Replevy. 

(1)  Generally. 

See  1  Sayles'  Civ.  Stat,  art.  204  (170). 

(2)  Delivery  and  Special  Bail  Bonds. 

When  the  property  is  attached,  the 
defendant  may  release  it  by  giving  a 
delivery  bond,  as  provided  in  the  12th 
section  of  the  act,,  or  by  giving  special 
bail  for  the  amount  of  the  debt,  as 
provided  for  in  the  14th  section.    Pas. 


Digitized  by 


Google 


Attachment 


393 


Dig.,  arts.  150,  152.     Kennedy  v.  Mor- 
rison, 31  Tex.  207,  208. 
b.    Form  and  Sufficiency  of  Bond. 

A  replevin  bond  was  prepared  by  the 
attorney  of  the  defendant  in  attach- 
ment, who  voluntarily  tendered  it  to 
the  sheriff  in  order  to  obtain  posses- 
sion of  the  attached  property.  Its 
terms  were  more  onerous  than  the 
statute  required  and  it  was  defective  as 
■a  statutory  bond.  Held,  that  since  the 
defendant  could  only  regain  possession 
of  the  property  by  executing  a  bond, 
the  fact  that  through  his  attorney  he 
tendered  one  more  onerous  than  re- 
quired by  law  did  not  invalidate  it  as 
a  common-law  obligation  which  could 
"be  enforced  to  the  extent  of  the  value 
of  the  property  replevied  in  a  separate 
action  against  the  obligors.  Colorado 
City  Nat.  Bank  v.  Lester,  73  Tex.  542, 
11    S.    W.    626. 

•c.    Liability  of  Officer  Taking  Insuffi- 
cient Bond. 

The  measure  of  damages  against  the 
officer  in  such  cases  is  that  which  pre- 
vails in  actions  generally  against  offi- 
cers for  neglect  or  failure  of  duty;  that 
is,  the  actual  injury  sustained  by  the 
plaintiff  by  reason  of  the  neglect  or 
failure.  Jacobs,  etc.,  Co.  v.  Shannon, 
1    Tex.  Civ.  App.  395,  21  S.  W.  386. 

In  an  action  against  the  sheriff  for 
taking  an  insufficient  replevy  bond 
-whereby  the  plaintiff  has  been  damaged, 
the  measure  of  damage  is  the  loss 
sustained  by  the  plaintiff  resulting  di- 
rectly and  immediately  from  the  de- 
fault of  the  sheriff,  such  damages  how- 
ever not  to  exceed '  the  value  of  the 
property  attached  and  released,  nor 
the  amount  of  the  plaintiffs  judgment 
against  the  attachment  defendant.  Bar- 
clay v.  Scott,  1  App.  Civ.  Cases,  §§  110, 
111. 

Where  the  sheriff  released  the  prop- 
erty upon  a  replevy  bond  having  but 
one  surety  so  that  the  plaintiff  lost 
"his  lien  upon  the  void  bond,  and  the 
property  was  afterwards  removed  by 
the  defendant,  who  was  insolvent,  be- 


yond the  jurisdiction  of  the  court,  so  that 
the  plaintiff  thereby  lost  his  debt,  the 
plaintiff  was  entitled  to  recover  from 
the  sheriff  such  damages  as  he  may 
have  sustained  by  reason  of  the  de- 
fault of  the  sheriff.  Barclay  v.  Scott, 
1  App.  Civ.  Cases,  §  110. 

Though  a  sheriff  may  have  taken  an 
insufficient  claimant's  bond,  whereby 
property  attached  by  plaintiffs  is  lost 
to  them,  yet  he  is  not  liable  for  such 
loss  if  plaintiffs  then  had  an  attach- 
ment lien  on  other  property  of  their 
debtor,  and  through  their  own  negli* 
gence  failed  to  realize  their  debt  there- 
from. Jacobs,  etc.,  Co.  v.  Shannon,  1 
Tex.   Civ.  App.  395,   21   S.  W.   38ft. 

A  sheriff  can  not  be  called  on  by 
the  plaintiff  in  attachment  to  deliver 
attached  property  until  such  plaintiff 
has  obtained  judgment  against  the 
debtor  in  attachment,  and  therefore 
until  such  time  limitation  will  not  run 
in  the  sheriff's  favor  as  against  a  suit 
by  such  plaintiff  for  damages  caused 
by  the  sheriff's  taking  an  insufficient 
claimant's  bond,  whereby  the  attached 
property  is  lost.  Jacobs,  etc.,  Co.  v. 
Shannon,  1  Tex.  Civ.  App.  395,  21  S. 
W.  386. 

d.    Effect  of  Replevy. 
(1)    As  Releasing  Lien  and  Restoring 
Property. 

By  the  giving  of  a  special  bail  bond 
the  attachment  becomes  functus  offi- 
cio, and  the  attached  property  is  re- 
leased, the  bond  being  substituted  in 
its  place;  and  if  the  attachment  was 
wrongfully  sued  out,  the  defendant 
can  recover  his  damages  by  suit  on  the 
attachment  bond,  but  not  by  way  of 
reconvention.  Shirley  v.  Byrnes,  34 
Tex.  625,  626.  See,  also,  Kennedy  v. 
Morrison,   31   Tex.   207,   208,   209. 

When  a  replevy  bond  is  given,  the 
property  passes  from  the  control  of  the 
sheriff  and  is  no  longer  subject  to  the 
lien  of  the  attachment.  Cloud  v.  Smith, 
1  Tex.  611.  See,  also,  post,  "Generally," 
VI,  F,  5,  g,  (1);  "Upon  Dissolution  or 
Abatement  of  Attachment,"  VI,  F,  8,  a. 
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Liability  of  Replevied  Property  to 
Other  Attachments. — See  ante,  "Prop- 
erty Replevied,"  V,  P,  4. 

(2)  As  an  Appearance  in  the  Cause. 

The  giving  of  a  special  bail  bond  is 
deemed  an  appearance  of  the  defend- 
ant, and  the  suit  thereupon  ceases  to 
be  a  proceeding  in  rem  and  proceeds 
as  in  ordinary  cases;  but  if  the  plain- 
tiff recover,  he  shall  have  judgment 
against*  all  the  obligors  in  the  bail 
bond.  Pas.  Dig.,  art.  152.  The  de- 
fendant can  easily  replevy,  which  is 
not  an  appearance;  or  he  may  give  bail 
under  this  section,  which  is  as  much 
so  as  the  acknowledgment  of  service. 
Kennedy  v., Morrison,  31  Tex.  207,  208, 
209;  Shirley  v.  Byrnes,  34  Tex.  625. 

Replevy  as  an  Appearance. — See  ante, 
"In  personam  or  in  Rem,"  I,  D;  "As 
Releasing  Lien  and  Restoring  Prop- 
erty," VI,  F,  5,  d,  (1). 

(3)  Replevy  of  Exempt  Property. 
Defendant,    by    replevying     attached 

property,  did  not  lose  the  right  to 
claim  it  as  exempt;  and  where  foreclo- 
sure of  the  attachment  lien  was  denied 
on  the  ground  of  such  exemption, 
though  judgment  went  against  defend- 
ant for  the  debt,  it  could  not  be  ren- 
dered against  the  sureties  on  the  re- 
plevy bond  for  the  exempt  property. 
Hall  v.  Miller,  21  Tex.  Civ.  App.  336, 
51  S.  W.  36. 
e.  Conclusiveness  of  Recitals  in  Bond. 

In  replevy  bonds  and  claim  bonds 
which  upon  forfeiture  warrant  execu* 
tion  for  the  amount,  statements  thereon 
as  to  the  value  of  the  property  levied 
may  be  conclusive:  but  otherwise 
where  the  bond  is  of  no  greater  valid- 
ity than  a  common-law  bond.  MuK 
haul  v.  Feller,  1  App.  Civ.  Cases,  §§ 
1162,  1164. 

Hence  a  plaintiff  in  attachment,  hav- 
ing no  right  to  replevy  the  property,  a 
statement  in  a  replevy  bond  given  by 
him  as  to  the  value  of  the  property 
does  not  estop  him,  when  sued  by  the 
defendant  in  reconvention,  from  show- 
ing that  the   real  value   of  the  goods 


was  less  than  the  amount  stated  in  the 
bond.  Mulhaul  v.  Feller,  1  App.  Civ- 
Cases,  §§  1162,  1164. 

f.  Discharge  of  Bond. 

(1)  Death  of  Surety;  Practice. 
Upon   suggestion   by  plaintiff  in  at* 

tachment  of  the  death  of  one  of  the 
sureties,  on  a  replevin  bond  given  by 
defendant,  who  are  parties  to  the  suit 
by  force  of  the  statute,  the  court  may 
dismiss  the  suit  as  to  deceased  and 
allow  it  to  proceed  as  to  the  re- 
maining defendants,  without  making 
the  representative  of  the  deceased 
surety  a  party,  where  the  other 
sureties  have  asked  for  no  relief 
against  him.  Cohen  v.  Grimes,  18  Tex. 
Civ.  App.  327,  45  S.  W.  210,  affirmed  in 
93  Tex.  702,  no  op. 

(2)  Upon  Dissolution  or  Abatement  of 
Attachment. 

See  post,  "Upon  Dissolution  or 
Abatement  of  Attachment,"  VI,  F,  8, 
a;  "Generally,"  VI,  F,  5,  g,  (1). 

g.  Judgment  on  Bond. 
(1)  Generally. 

Where  a  special  bail  bond  has  been 
given,  a  judgment  in  favor  of  the 
plaintiff  is  to  be  rendered  against  all 
the  obligors  in  the  bond.  Kennedy  v. 
Morrison,  31  Tex.  207,  208,  209;  Shirley 
v.  Byrnes,  34  Tex.  625. 

If  the  district  court  refuse  to  render 
judgment  against  the  sureties,  the  su- 
preme court  will  reform  the  judgment, 
and  render  it  against  all  the  obligors 
in  the  special  bail  bond.  Kennedy  v. 
Morrison,  31  Tex.  207,  208,  209. 

Where  a  replevy  bond  has  been 
given,  the  property  passes  from  the 
control  of  the  sheriff,  and  is  no  longer 
under  the  lien  of  the  attachment  The 
execution  in  such  case  should  run  as  in 
ordinary  cases,  and  in  default  of  prop- 
erty of  the  defendant,  the  plaintiff  then 
has  recourse  to  the  bond.  Cloud  v. 
Smith,  1  Tex.  611,  620. 

Where  the  property  has  been  re- 
plevied, the  replevy  bond  takes  the 
place  of  the  property  and  the  lien  of 
the  attachment  is  gone.     In  such  case 
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there  is,  in  case  of  a  recovery  by 
the  plaintiff,  a  judgment  upon  the 
bond,  but  no  foreclosure  of  the  attach* 
ment  lien.  Frieberg,  etc.,  Co.  v.  El- 
liott, 64  Tex.  367;  Kildare  Lumber  Co. 
v.  Atlanta  Bank,  91  Tex.  95,  104,  41  S. 
W.  64;  Mitchell  &  Co.  v.  Bloom,  etc., 
Co.,  91  Tex.  634,  45  S.  W.  558;  Ca- 
rothers  v.  Wilkerson,  2  App.  Civ. 
Cases,  353,  355.  See,  also,  Sayles*  Civ. 
Stat.,  art.  215  (181). 

Where  in  a  justice  court  the  prop- 
erty is  replevied  and  the  judgment 
then  g^oes  by  default,  due  service  of 
citation  having  been  had,  it  is  not  nec- 
essary that  the  attachment  lien  should 
be  foreclosed,  and  it  is  proper  to  ren- 
der judgment  against  the  sureties  on 
the  replevy  bond  in  the  judgment^ 
against  the  principal.  (Rev.  Stat.,  art. 
170,  180,  181;  Frieberg,  etc.,  Co.  v.  El- 
liott, 64  Tex.  367.)  Vogt  v.  Dorsey,  85 
Tex.   90,   92,   19  S.  W.   1033. 

It  has  been  held,  however,  that  it 
is  not  error  to  foreclose  the  attachment 
as  well  as  render  judgment  against  the 
sureties  on  the  replevy  bond.  Atkinson 
v.  Witte  (Civ.  App.),  54  S.  W.  611  (cit* 
ing  Mitchell  &  Co.  v.  Bloom,  etc.,  Co., 
91  Tex.  634,  635,  45  S.  W.  558;  Mc- 
Evoy  v.  Niece,  20  Tex.  Civ.  App.  686, 
50  S.  W.  424). 

Also  that  the  giving  of  a  replevy 
bond  does  not  release  the  lien  of  a 
distress  warrant.  McEvoy  v.  Niece,  20 
Tex.  Civ.  App.  686,  50  S.  W.  424,  cit- 
ing Carothers  v.  Wilkerson,  2  App. 
Civ.  Cases,  §  353,  and  Sexton  v.  Hind- 
man,  2  App.  Civ.  Cases,  §  462,  as  being 
in  conflict  with  Mitchell  &  Co.  v. 
Bloom,  etc.,  Co.,  91  Tex.  634,  635,  45 
S.  W.  558. 

Validity  of  Bond  Not  Affected  by 
Improper  Quashing  of  Writ. — Whether 
the  bond  be  given  before  or  after  the 
dissolution  of  the  attachment,  its  valid- 
ity is  not  affected  by  an  erroneous  rul- 
ing quashing  the  writ,  and  if  it  be  ulti- 
mately determined  that  the  writ  was 
erroneously  quashed,  there  may  be 
judgment  on  the  bond.     Kildare  Lum- 


ber Co.  v.  Atlanta  Bank,  91  Tex.  95, 

104,  41  S.  W.  64;  Mitchell  &  Co.  v. 
Bloom,  etc.,  Co.,  91  Tex.  634,  45  S> 
W.  558. 

But  if  the  writ  be  properly  quashed, 
or  if,  upon  an  appeal  of  the  case,  it  is 
held  that  a  motion  to  quash  was  im- 
properly overruled,  the  bond  falls  with 
the  writ,  and  no  judgment  should  be 
rendered  against  the  sureties  on  the 
bond,  in  the  first  instance,  or,  having 
been  rendered,  it  will  be  reversed  in 
the  second  instance.  Weir  v.  Brooks, 
17  Tex.  638;  Burch  v.  Watts,  37  Tex. 
135;  Hodde  v.  Susan,  58  Tex.  389,  393; 
Rohrbough  v.  Leopold,  etc.,  Co.,  68 
Tex.  254,  4  S.  W.  460;  Kildare  Lumber 
Co.  v.  Atlanta  Bank,  91  Tex.  95,  104, 

105,  41S.W.  64;  Mitchell  &  Co.  v. 
Bloom,  etc.,  Co.,  91  Tex.  634,  45  S.  W.- 
558  (overruling,  as  to  the  liability  of  the 
sureties  in  such  case,  Bemis  v.  Wells, 
10  Tex.  Civ.  App.  626,  31  S.  W.  827; 
Cahn  v.  Jaffray  &  Co.,  12  Tex.  Civ. 
App.  324,  34  S.  W.  372;  Filgo  v.  Citi- 
zens' Nat.  Bank  (Civ.  App.),  38  S. 
W.  237;  McLeod  Artesian  Well 
Co.  v.  Craig  (Civ.  App.),  43  S.  W.  934, 
affirmed  in  93  Tex.  667,  no  op.;  Sexton 
v.  Hindman,  2  App.  Civ.  Cases,  §  462); 
Flynn  v.  Lynch,  1  App.  Civ.  Cases,  § 
787. 

It  was  not  the  purpose  of  Rev.  Stat., 
art.  216  (182),  acts  1891,  p.  29,  to  make 
the  bond  valid  and  enforceable  not- 
withstanding the  entry  of  an  order 
properly  quashing  the  writ.  Kildare 
Lumber  Co.  v.  Atlanta  Bank.  91  Tex* 
95,  104,  105,  41  S.  W.  64;  Mitchell  & 
Co.  v.  Bloom,  etc.,  Co.,  91  Tex.  634, 
45   S.   W.   558. 

(2)  Where  Bond  Not  Good  as  a  Statu- 
tory Bond. 
Where  the  bond  does  not  obligate 
the  sureties  to  satisfy  the  judgment 
which  may  be  rendered  in  the  case,  and 
is  not  in  substantial  compliance  with 
Revised  Statutes,  art.  204,  but  merely 
provides  for  the  forthcoming  of  the 
property  to  abide  the  decision  in  the 
case   or  to   pay  its  value   in  case   the 
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principal  and  sureties  .therein  are  con- 
demned to  do  so,  it  can  only  be  sued 
upon  and  the  principal  and  sureties 
held  liable  according  to  its  terms,  as 
a  common  law  bond.  Art.  215,  Rev. 
Stat,  providing  in  effect  that  when  per- 
sonal property  has  been  attached  and 
replevied,  the  judgment  shall  be  against 
the  defendant  and  his  sureties  on  the 
replevy  bond  for  the  amount  of  the 
judgment,  interest  and  costs,  or  for 
the  value  of  the  property  replevied,  and 
interest,  according  to  the  terms  of  such 
replevy  bond,  does  not  apply  and  the 
court  is  not  authorized  to  enter  such 
a  judgment.-  Elrod  Bros.  v.  Rice  (Civ. 
App.),  99  S.  W.  733,  734. 

(3)    Lost   Bonds;    Forfeiture;    Limita- 
tions. 

Property  attached  during  the  pend- 
ency  of  a  suit  was  replevied  by  the 
owner.  Judgment  was  rendered  against 
the  owner,  but  the  replevy  bond  had  been 
lost  between  the  date  of  the  judgment 
and  the  time  when  it  should  have  been 
endorsed  "forfeited,"  the  property  not 
having  been  delivered  according  to  the 
stipulation  of  the  bond.  More  than 
four  years  later  suit  was  brought  to 
substitute  the  bond  and  obtain  a  judg- 
ment of  forfeiture  upon  it.  Held,  that 
the  substituted  bond  would  occupy  the 
position  of  the  one  lost,  which,  never 
having  been  forfeited  in  the  manner 
prescribed  by  statute,  was  not  a  judg- 
ment against  the  sureties  who  signed 
it.     Poland  v.  Henry,  64  Tex.  542. 

Had  the  bond  been  indorsed  ac- 
cording to  the  statute,  it  would  have 
required  ten  years  to  bar  an  action 
upon  it;  but  being  a  mere  moneyed  de 
mand  against  the  obligors,  under  the 
then  existing  statute,  four  years  barred 
a  recovery  on  it.  Poland  v.  Henry,  64 
Tex.    542. 

(4)  Form  and  Sufficiency  of  Judgment 
on  Bond. 

Attachment  suit  against  Hensley  upon 
a  verified  account  for  a  balance  of  $45. 
The  property  seized  was  replevied,  Au- 


gust Vogt  and  another  being  sureties 
on  the  bond.  The  docket  entries  were 
as  follows  (after  the  names  of  the  par* 
ties):  "Suit  upon  account  for  $45,  of 
date  of  September  — ,  1886.  Interest. 
Filed  10th  day  of  November,  1887. 
Citation  issued  the  10th  day  of  Novem- 
ber, 1887,  returnable  to  December 
Term,  A.  D.  1887,  and  placed  in  the 
hands  of  Z.  M.  Bailey.  Mailed  to  sher- 
iff of  .     Returned  executed  12th 

day  of  November,  1887.  This  cause 
coming  to  be  heard,  this  the  <8th  day 
of  December,  1887,  and  for  trial,  the 
plaintiff  appearing,  and  defendant  being 
three  times  severally  called  and  failing 
to  appear;  therefore  the  court  adjudges, 
decrees,  and  orders,  that  judgment  be 
rendered  in  favor  of  J.  W.  Dorsey,  and 
against  defendant  Daniel  Hensley  as 
principal,  and  August  Vogt  and  F.  J. 
Koenjger  as  securities  on  replevy  bond, 
for  $45  and  all  costs  expended  in 
cause,  for  which  let  execution  issue. 
Given  under  my  hand,  this  the  8th  day 
of  December,  1887.  J.  A.  Stewart,  J. 
P."  Execution  issued  against  the  par- 
ties named  in  the  judgment,  and  Vogt 
sought  by  injunction  to  restrain  the 
collection.  Vogt  and  Koeniger  were 
sureties  in  a  replevy  bond  for  Hensley. 
The  attachment  was*  not  foreclosed. 
Held,  that  said  entry  sufficiently 
showed  a  judgment  against  Hensley, 
the  principal,  and  it  was  harmless  er- 
ror that  the  justice  of  the  peace  was 
allowed  to  testify  that  he  intended  to 
render  judgment  against  Hensley.  Vogt 
v.  Dorsey,  85  Tex.  90,  19  S.  W. 
1C33. 

(5)  Amount  of  Recovery. 

The  value  of  the  property  replevied, 
proved  as  a  fact,  and  not  its  assessed 
value  (not  to  exceed  in  any  event  the 
amount  of  plaintiffs  judgment1),  is  the 
rule  of  recovery,  where  the  bond  is 
valid  only  as  a  common-law  obligation. 
Colorado  City  Nat.  Bank  v.  Lester,  73 
Tex.  542,  547,  11  S.  W.  626.  See,  also, 
Jacobs  v.  Daugherty,  78  Tex.  682,  15 
3.   W.   160. 
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Where  Attachment  Wrongfully  Sued 
Out,  but  Judgment  for  Plaintiff  on  His 
Debt. — See  post,  "Where  Property 
Has  Been  Replevied,"  VII,  F,  3; 
"Where  Property  Has  Been  Re- 
plevied/' IX,  D,  18,  f. 

(6)      Conclusiveness   of   Judgment. 

When  judgment  has  been  rendered 
for  plaintiff  in  a  suit  by  attachment, 
after  the  property  seized  has  been  re- 
plevied, and  the  plaintiff  had  prayed 
for  judgment  against  the  sureties  in 
the  replevin  bond,  if  the  judgment  be 
against  the  defendant  alone,  the  suf- 
ficiency of  the  replevin  bond  as  a 
statutory  bond  having  been  put  in  is- 
sue, that  judgment  is  conclusive  in  a 
future  proceeding  against  the  validity 
of  the  replevin  bond  as  a  statutory 
bond,  though  not  on  the  question  of  its 
validity  as  a  common  law  obligation, 
no  breach  of  the  bond  having  occurred 
before  the  judgment.  Colorado  City 
Nat.  Bank  v.  Lester,  73  Tex.  542,  11  S. 
W.  626. 

Judgment  by  Confession;  Collusive 
Judgments. — A  confession  of  judgment 
operates  a  release  of  all  errors,  and  in 
suits  by  attachment  wherein  the  prop- 
erty attached  has  been  replevied,  such 
judgment  is  as  binding  upon  the  sure- 
ties upon  the  replevin  bond  as  it  is 
upon  their  principal.  (Story  v.  Nich- 
ols, 22  Tex.  87;  Goss  v.  Pilgrim,  28 
Tex.  263.)  Garner  v.  Burleson,  26  Tex. 
348. 

B.  instituted  suit  against  W.  by  at- 
tachment; W.  replevied  the  attached 
property,  giving  E.  and  H.  as  sureties 
on  his  replevy  bond.  Subsequently, 
the  plaintiff  and  defendant  in  attach- 
ment entered  into  an  agreement 
whereby  the  defendant  acknowledged 
the  justness  of  the  plaintiffs  demand, 
and  agreed  that  the  attachment  should 
stand.  The  sureties,  who  were  not 
parties  to  this  agreement,  filed  their 
plea  of  intervention,  asking  to  be  made 
parties  to  the  suit  in  so  far  as  they 
were  liable  on  the  replevy  bond,  and 
charged  collusion  between  the  parties 


to  defraud  them,  and  prayed  that  the 
agreement  be  held  void,  the  attach- 
ment quashed  for  certain  defects,  and 
that  they  be  relieved  from  all  respon- 
sibility on  the  replevy  bond.  Held, 
that  the  sureties  upon  the  replevy 
bond  were  bound  for  the  forthcoming 
of  the  property  attached,  only  upon  the 
conditions  that  the  proceedings  in  the 
attachment  were  legal  and  proper,  and 
that  the  property  levied  upon  was  sub- 
ject to  the  attachment.  The  court  be- 
low, therefore,  did  not  err  in  allowing 
them  to  intervene  to  protect  their 
rights  by  moving  to  quash  the  attach- 
ment.    Burch  v.  Watts,  37  Tex.  135. 

h.  Replevy    of   Proceeds    of    Property 
Sold  Pending  Suit. 

The  statute  makes  no  provision  for 
the  replevy  of  the  proceeds  of  property 
sold  pending  the  suit,  but  contemplates 
that  it  shall  remain  in  custody  of  the 
clerk  of  the  court  subject  to  the  court's 
order.  Gallagher  &  Co.  v.  Goldfrank, 
etc.,  Co.,  63  Tex.  473.  But  see  now  1 
Sayles'  Civ.  Stat.  art.  216,  acts  of  1891, 
p.  29.  See,  also,  post,  "Upon  Dissolu- 
tion or  Abatement  of  Attachment,"  VI, 
F,  8,  a. 

6.    Care  and  Custody  Where   Posses- 
sion  Not  Taken;  Range  Levies. 

Where  a  range  levy  upon  live  stock 
is  made  under  article  2293  of  the  Re- 
vised Statutes,  the  officer  is  not  re- 
quired to  herd  and  pen  the  stock, 
charging  costs  therefor;  but  for  the 
purpose  of  feeding,  branding,  and  car- 
ing for  his  herd  upon  the  range,  the 
owner  is  still  left  in  control,  and  for 
his  negligence  in  this  regard  neither 
the  officer  nor  the  plaintiff  in  the  at- 
tachment would  be  liable.  Donald  v. 
Carpenter,  8  Tex.  Civ.  App.  321,  27  S. 
W.   1053. 

Where  a  valid  attachment  lien  has 
been  fixed  upon  cattle,  the  person  in 
possession  thereof  can  not  himself  af- 
terwards remove  them  to  other  coun- 
ties and  claim  a  discharge  from  the 
lien.     Brown  v.  Hudson,  14  Tex.   Civ. 
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App.  605,  38  S.  W.  653,  affirmed  in  93 
Tex.  656,  no  op. 

Horses  levied  on  under  attachment 
"as  they  run  on  the  range"  in  the 
county  where  the  levy  is  made  are  con- 
structively in  custodia  legis.  If  they 
are  removed  beyond  the  county  limits 
by  the  defendant  in  attachment  having 
notice  of  the  levy,  and  without  the  con- 
sent of  the  officer  making  the  levy,  it 
is  the  duty  of  the  officer  to  pursue  and 
capture  them,  and  he  is  not  liable  on 
this  official  bond  for  loss  that  may  re- 
sult from  their  recapture.  Rice  v.  Mil- 
ler, 70  Tex.  613,  8  S.  W.  317. 

7.  Liability  of  Plaintiff  for  Loss,  De- 
struction, or  Conversion  of  Prop- 
erty. 

Even  though  an  attachment  was 
originally  lawful,  the  plaintiffs  may 
render  themselves  liable  if  the  writs  or 
the  advantage  gained  by  the  plaintiffs 
from  the  levy  thereof,  are  made  use  of 
to  deprive  the  defendant  of  his  goods 
by  means  of  a  wrongful  conversion 
thereof.  Frank  v.  Tatum  (Civ.  App.), 
26  S.  W.  900,  reversed,  on  other  points, 
in  87  Tex.  204,  25  S.  W.  409.  See, 
also, "  Heilbroner  v.  Douglass,  45  Tex. 
402;  Farrar  v.  Talley,  68  Tex.  550,  4 
S.   W.   558. 

If,  under  an  attachment  wrongfully 
obtained,  the  property  seized  is  not,  on 
the  dismissal  of  the  suit,  returned  to 
the  owner,  but  is  impaired  in  value  or 
lost  to  the  true  owner,  he  may  recover 
in  addition  not  only  an  amount  that 
will  reimburse  him  for  the  loss  sus- 
tained, but  if  the  attachment  was  with- 
out probable  cause,  exemplary  dam- 
ages. Farar  v.  Talley,  68  Tex.  349,  4 
S.  W.  558. 

A  defendant,  when  property  has  been 
seized  under  attachment,  which  is  af- 
terwards lost  to  him  by  its  delivery  to 
some  other  person,  without  his  fault 
or  consent,  and  with  the  consent  of 
the  plaintiff,  may  plead  in  reconven- 
tion its  conversion,  and  is  entitled  to  a 
credit  for  its  value  on  any  debt  which 


the  plaintiff  may  establish.    Heilbroner 
v.  Douglass,  45  Tex.  402. 

After  dismissing  the  attachments  the 
attaching  plaintiffs  can  not  escape  lia- 
bility except  by  actually  restoring  the 
goods  to  the  plaintiff  or  to  the  cus- 
tody from  which  they  caused  them  to 
be  taken.  If  they  fail  to  do  this  and 
the  defendant  lose  his  goods  thereby, 
they  will  be  liable  to  him  for.  their 
value  even  though  the  attachments 
were  lawful  originally.  (Heilbroner  v. 
Douglass,  45  Tex.  402.)  Frank  v.  Ta- 
tum (Civ.  App.),  26  S.  W.  900,  re- 
versed, on  other  points,  in  87  Tex. 
204,  25  S.  W.  409. 

Instructing  the  sheriff  to  return  the 
goods  would  not  be  sufficient  to  re- 
lieve them,  unless  the  sheriff  actually 
makes  restoration  to  the  proper  cus- 
tody. It  devolves  on  the  attaching 
creditors  to  see  that  this  is  done. 
(Heilbroner  v.  Douglass,  45  Tex.  402.) 
Frank  v.  Tatum  (Civ.  App.),  26  S.  W. 
900,  reversed,  on  other  points,  in  87 
Tex.  204,  25  S.  W.  409. 

An  attachment  was  levied  on  the 
property  of  a  carriage  company  in- 
cluding certain  wagons  which  the 
plaintiff  in  this  action  had  stored  with 
the  company.  The  attaching  creditor 
directed  the  marshal  to  restore  to  the 
owners  any  goods  not  belonging  to  the 
carriage  company.  The  marshal  ex- 
plained this  to  the  owner  when  he  de- 
manded the  wagons,  but  instead  of 
restoring  them  to  the  owner,  subse- 
quently delivered  them  to  a,  third  per- 
son who  laid  claim  to  the  goods,  and 
this  third  person  failed  to  deliver  the 
wagons  to  the  owner.  It  was  held 
that  the  owner  of  the  wagons  was  en- 
titled to  recover  their  value  from  the 
marshal.  Racine  Wagon,  etc.,  Co.  v. 
Knight   (Civ.  App.),  34  S.  W.  378. 

Death  of  Live  Stock  in  Custody.— 
The  plaintiffs  in  attachment  would  not 
be  liable  for  the  value  of  a  horse  which 
died  while  in  possession  of  the  sheriff 
unless  the  attachment  was  wrongfully 
sued  out,  notwithstanding  the  death  of 
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the  horse  may  have  been  due  to  the 
negligence  of  the  sheriff  or  his  agent. 
McFaddin  v.  Sims,  43  Tex.  Civ.  App. 
598,  602,   97   S.   W.   335. 

In  Case  of  Range  Levy. — See,  ante, 
""Care  and  Custody  Where  Possession 
Not  Taken;  Range  Levies,"  VI,  F,  6. 

In  an  action  for  damages  resulting 
from  a  range  levy  of  attachment  on 
•cattle,  a  charge  that  defendants  are  lia- 
ble for  cattle  lost,  strayed,  stolen,  or 
perishing  from  neglect  "or  otherwise," 
was  error,  in  not  confining  the  re- 
covery to  damages  caused  by  the 
wrongful  acts  of  the  defendants.  Don- 
ald v.  Carpenter,  8  Tex.  Civ.  App.  321, 
-27  S.  W.  1053. 

3.  Redelivery  of  Property  to  Defend- 
ant or  Claimant. 
<a.  Upon  Dissolution  or  Abatement  of 
Attachment. 

Former  Rule. — Formerly  when  an 
attachment  was  dissolved  by  an  inter- 
locutory order;  the  dissolution  with  all 
its  consequences  took  effect  at  once, 
and,  as  to  personal  property,  put  the 
parties  in  the  same  position  as  if  no  at- 
tachment had  issued.  The  dissolution 
released  the  lien  of  the  attachment  and 
entitled  the  defendant  to  a  return  of 
the  property.  Cra/ens  v.  Wilson,  48 
"Tex.  324,  339;  Gasquet  v.  Collins, 
57  Tex.  340;  Eikel  v.  Hanscom,  3  App. 
Civ.  Cases,  §§  473,  474;  Blum  v.  Ad- 
<l:ngton  (Sup.),  9  S.  W.  82,  83;  Hamil- 
ton v.  Kilpatrick  (Civ.  App.),  29  S. 
W.    819. 

After  the  dissolution  of  an  attach- 
ment the  suit  remains  as  if  the  writ 
Tiad  never  issued.  All  proceedings  un- 
der the  attachment  are  dissolved  and 
all  liens  acquired  by  it,  fall  with  it, 
and  can  impart  no  validity  to  a  lien 
acquired  by  a  subsequent  attachment. 
Smith  &  Co.  v.  Whitfield,  67  Tex.  124, 
-2   S.  W.  822. 

Applicable  to  Proceeds  Where  Prop- 
erty Sold. — The  same  rule  was  applied 
to  the  proceeds  where  the  property 
tiad  been  sold  pending  the  attachment. 
When  the  attachment  was  quashed  the 


proceeds  of  the  sale  of  the  attached 
property  then  deposited  with  the  clerk 
were  to  be  restored  to  the  defendant; 
and  a  judgment  of  the  court  applying 
the  funds  in  the  hands  of  the  clerk  as 
a  credit  upon  the  judgment  in  favor  of 
plaintiffs  was  contrary  to  the  law, 
since  it  in  effect  held  that  the  attach- 
ment was  in  full  force  and  disregarded 
the  order  quashing,  etc.  Petty  v. 
Lang,  81  Tex.  238,  16  S.  W.  999. 

Hardship  of  Rule. — This  rule  worked 
a  great  hardship  upon  the  plaintiff, 
since  if  the  writs  were  erroneously 
quashed,  the  possession  of  the  property 
and  the  lien  thereon  were  lost,  and  a 
reversal  of  the  judgment  could  afford 
him  no  redress;  and  because  it  could 
afford  no  redress,  it  was  held  that  the 
erroneous  quashing  of  the  writ  was  no 
ground  for  reversal.  Blum  v.  Adding- 
ton  (Sup.),  9  S.  W.  82,  83;  Eikel  v. 
Hanscom,  3  App.  Civ.  Cases,  §§  473, 
474;  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  103,  104,  41  S.  W.  64. 

And  so  if  pending  a  trial  of  the 
right  of  property,  the  attachment  was 
quashed,  it  was  held  that  there  was  no 
authority  for  suspending  the  trial  and 
continuing  the  proceedings  until  the 
validity  of  the  attachment  could  be  de- 
termined upon  an  appeal  from  a  final 
judgment  in  the  first  case.  ,  Blum  v. 
Addington  (Sup.),  9  S.  W.  82,  83. 

Present  Rule.— Article  216  of  the 
Revised  Statutes  of  1895,  reads  as  fol- 
lows: "Art.  216.  Should  the  attach- 
ment be  quashed  or  otherwise  vacated 
by  interlocutory  judgment  or  order  of 
the  court,  the  court  shall  make  the 
proper  order  making  disposition  of  the 
property,  or  the  proceeds  of  the  sale 
thereof,  if  the  same  has  been  sold  un- 
der order  of  the  court  directing  that 
it  be  turned  over  to  the  defendant. 
But  the  property  or  the  proceeds  of 
the  sale  thereof,  if  the  same  has  not 
.been  replevied,  shall  remain  in  the 
hands  of  the  officers  pending  the  final 
disposition  of  the  main  case  and  until 
it  shall  be  finally  disposed  of,  or  until 
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the  time  for  perfecting  an  appeal  has 
elapsed  and  no  appeal  has  been  per- 
fected, when  said  order  disposing  of 
the  property  shall  be  carried  into  ef- 
fect; provided,  that  pending  the  final 
dispositfon  of  the  main  case  the  de- 
fendant shall  have  the  right  at  any 
time  to  replevy  the  property  in  the 
same  manner  as  is  provided  for  in 
article  204  of  this  chapter,  or  if  the 
property  has  been  sold  he  may  replevy 
the  proceeds  of  such  sale  by  giving  a 
bond  in  double  the  amount  of  the 
money  arising  from  such  sale,  with 
like  conditions  as  are  contained  in  ar- 
ticle 204.  And  any  replevy  bond  given 
in  such  case,  whether  before  or  after 
the  quashing  or  vacating  such  attach- 
ment, shall  be  as  valid  and  binding  as  if 
such  attachment  had  never  been  quashed 
or  vacated."  The  first  paragraph  of 
this  article  is  original  article  182  of  the 
Revised  Statutes  of  1879.  The  second 
paragraph  was  added  by  an  amend- 
ment passed  in  1891.  See  Laws  1891, 
p.  29.'  Before  the  amendment,  when  an 
attachment  was  erroneously  dissolved, 
the  property  was  immediately  sur- 
rendered to  the  defendant,  and  al- 
though the  plaintiff  had  a  right  of  ap- 
peal upon  the  final  disposition  of  the 
cause,  the  appeal,  as  to  that  matter, 
was  without  any  beneficial  result.  The 
purpose  and  scope  of  the  amendment 
was  to  correct  this  evil,  and  to  give 
the  plaintiff  an  efficatious  remedy  for 
the  correction  of  the  error,  by  requir- 
ing that  the  status  of  the  property  or 
fund  should  be  preserved,  or  that  the 
defendant,  before  taking  possession, 
should  give  a  replevy  bond.  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95,  103,  104,  41  S.  W.  64. 

By  the  use  of  the  words  "as  valid 
and  binding  as  if  such  attachment  had 
never  been  quashed"  it  was  not  in- 
tended to  make  a  bond  valid  which 
was  before  invalid;  but  to  say  that  its 
validity  should  not  be  affected  by  an 
erroneous  ruling  holding  the  attach- 
ment   void.      Kildare    Lumber    Co.    v. 


Atlanta    Bank,   91   Tex.   95,    104,  41  S. 
W.  64. 

The  legislature  merely  intended  that 
the  replevy  bond  should  take  the  place 
of  the  property;  and  that  as  in  the  one 
case  upon  the  dissolution  of  the  at- 
tachment the  property  should  be 
released,  so  in  the  other  the  bond 
should  be  discharged.  Kildare  Lumber 
Co.  v.  Atlanta  Bank,  91  Tex.  95,  105, 
41   S.   W.  64. 

b.  Upon  Dismissal  or  Abatement  of 
Principal  Suit;  Release  by  Plain- 
tiff, etc 

See  post,  "Through  the  Dismissal  or 
Abatement  of  the  Principal  Suit,"  VI, 
G,  3,  f. 

G.  THE  ATTACHMENT  LIEN. 

1.  When  Attaches. 

See  ante,  "Levies  upon  Real  Estate,'* 
VI,  E,  7,  g. 

2.  Effect  on  Other  Liens. 

A  contract  lien  is  not  waived  by  su- 
ing out  an  attachment  on  the  debt  se- 
cured by  such  lien.  Howard  &  Co.  v. 
Parks,  1  Tex.  Civ.  App.  603,  21  Si  W. 
269. 

Where  a  lien  is  reserved  in  notes 
given  for  the  purchase  of  personal 
property,  on  which  notes  a  judgment 
not  foreclosing  the  lien  is  recovered, 
and  in  that  suit  an  attachment  is  is- 
sued and  levied  on  the  property  cov- 
ered by  the  lien,  such  contract  lien  may, 
in  the  statutory  action  for  the  trial  of 
the  right  of  property,  be  foreclosed  and 
enforced  against  a  claimant  holding  the 
property  under  transfer  from  the  judg- 
ment debtor,  and  this  without  making 
the  judgment  debtor  a  party  thereto. 
Justice  Head  dissenting.  Howard  & 
Co.  v.  Parks,  1  Tex.  Civ.  App.  603,  21 
S.   W.   269. 

The  levy  of  an  attachment  upon  land 
upon  which  there  is  a  lien  to  secure 
the  purchase  money  is  not  a  waiver  of 
the  lien.  Taylor  v.  Fryar,  18  Tex.  Civ. 
App.  66,  271,  44  S.  W.  183.  See,  also, 
DeBruhl  v.  Maas,  54  Tex.  464;  Irvin  r. 
Garner,  50  Tex.  48. 
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Where  the  attachment  was  issued  in 
a  suit  upon  a  note  given  for  the  pur- 
chase money  of  the  land,  and  to  secure 
which  a  vendor's  lien  had  been  re- 
tained, but  no  effort  was  ever  made  to 
foreclose  the  lien,  nor  to  rescind  the 
sale,  but  all  efforts  were  directed  to- 
wards the  collection  of  the  note  by  the 
proceedings  under  the  attachment,  it 
was  held  that  the  title  of  the  appellee 
grew  out  of  the  sale  under  the  fore- 
closed attachment,  and  therefore  the 
case  of  the  plaintiff  in  the  attachment 
must  depend  upon  the  title  secured 
through  the  attachment  proceedings. 
Meyer  v.  Paxton,  4  Tex.  Civ.  App.  29, 
23  S.  W.  284. 
S.   Loss  of  Lien. 

a.  Upon  Appearance  of  Defendant. 
A  motion  to   quash  will  not  lie  on 

the  ground  that  the  attachment  has 
performed  its  office  when  an  appear- 
ance has  been  secured.  Harrison  v. 
Harwood,  31  Tex.  650,  651. 

b.  Through  Delay  in  Making  Return 
of  Levy. 

See  ante,  "Failure  to  Make  Return 
before  Return  Day,"  VI,  E,  9,  a,  (2). 

c  Through  the  Replevy  of  the  Prop- 
erty. 

See  ante,  "As  Releasing  Lien  and 
Restoring  Property/'  VI,  F,  5,  d,    (1). 

d.  By  Dissolution  or  Abatement  of  At- 

tachment 
See     ante,     "Upon     Dissolution     or 
Abatement    of    Attachment/'     VI,    F, 
8,   a. 

e.  Loss  of  Lien  by  Amendments. 
See  post,  "Amendment  of  the  Peti- 
tion/' VII,  A,  2,  et  seq. 

f.  Through   the   Dismissal   or   Abate- 

ment of  the  Principal  Suit. 
(1)    Generally. 

The  dismissal  of  the  original  action 
under  which  an  attachment  was  levied, 
has  the  effect  of  a  release  of  the  at- 
tached property.  No  judgment  could 
be  obtained  by  the  plaintiff  in  such 
case  against  a  claimant  of  the  attached 
property    after    such    dismissal    of   the 

2   Tex— 26 


original   suit.     Wills    Point    Bank     v. 
Bates,  76  Tex.  329,  13  S.  W.  309. 

If  the  principal  or  ordinary  process 
fails,  as  where  the^  principal  suit  is 
dismissed  because  brought  in  the 
wrong  county,  it  follows  as  a  neces- 
sary corollary  that  its  auxiliary  must 
likewise  fail.  Chevallier  v.  Williams  & 
Co.,  2  Tex.  239,  244. 

Where  the  bond  and  oath  have  been 
filed  and  the  property  delivered  to  the 
claimant,  the  dismissal  of  the  attach- 
ment suits  destroys  the  attachment 
liens  and  terminates  all  liability  cre- 
ated by  the  execution  of  the  claimant's 
bond.  "  (Wills  Point  Bank  v.  Bates,  76 
Tex.  329,  13  S.  W.  309.)  Horstman  v. 
Little  (Civ.  App.),  88  S.  W.  286,  288. 
See  the  same  case  in  99  Tex.  530, 
no  op. 

Attachment  Lost  by  Failure  to 
Amend  after  Exceptions  to  Pleadings 
Sustained. — The  attachment  being  only 
an  ancillary  process  to  secure  the  debt, 
must  abide  the  judgment  upon  the 
sufficiency  of  the  pleadings,  and  if, 
after  exceptions  to  the  pleadings  are 
sustained,  the  plaintiff  fails  to  amend, 
and  judgment  is  rendered  against 
him,  the  lien  of  the  attachment  is 
gone.  Seligson  &  Co.  v.  Hobby,  51 
Tex.    147,    150. 

Where  Plaintiff  Directs  a  Release  of 
the  Property. — Where  the'  plaintiff  in 
^attachment  directs  the  release  of 
property  held  by  a  sheriff  under  the 
attachment,  it  is  the  duty  of  the  sher- 
iff to  restore  the  property  to  the  de- 
fendant in  attachment,  or  to  his  agent, 
and  on  failure  to  do  so,  the  sheriff  and 
his  sureties  will  be  responsible.  Levy 
&  Co.  v.  McDowell,  45  Tex.  220. 
(2)    Abatement  upon  Death  of  Parties. 

After  the  death  of  B.,  a  nonresident 
defendant,  plaintiffs  filed  an  amended 
petition  asking  that  his  heirs  be  made 
oarties  defendant,  alleging  that  this  was 
the  only  debt  against  bis  estate;  that 
there  was  no  administration,  and  no  ne- 
cessity for  any;  that  the  parties  named 
therein  were  the  only  heirs;  and  pray- 
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ing  for  a  foreclosure  of  the  attachment 
acquired  prior  to  B/s  death.  Held, 
that  the  attachment  lien  was  not  lost 
by  the  death  of  B.,  and  that  under  the 
allegations  of  the  amended  petition 
plaintiffs  had  a  right  to  proceed  with 
its  foreclosure.  Rogers  v.  Burbridge, 
5  Tex.  Civ.  App.  67,  24  S.  W.  300. 

An  action  of  debt  was  brought  in  a 
state  court  of  Texas  against  a  mercan- 
tile firm  conducted  in  an  adjoining 
state,  of  which  state  the  several  mem- 
bers of  the  firm  were  residents.  To 
obtain  jurisdiction  of  the  defendants, 
an  attachment  was  sued  out  and #  levied 
on  larrd  in  this  state,  which  was  the 
individual  property  of  D.,  one  of  the 
partners.  Subsequently  the  plaintiffs 
suggested  the  death  of  D.,  the  defend- 
ant who  owned  the  attached  property, 
and  dismissed  their  suit  as  to  him;  and 
by  order  of  the  court  the  cause  pro- 
ceeded against  the  surviving  partner 
as  the  representative  of  the  firm.  No 
personal  service  had  been  had  on  D.t 
nor  was  the  suit  revived  against  his 
personal  representative.  Judgment  be- 
ing rendered  for  the  plaintiffs,  the  at- 
tached property  was  sold  by  the  sher- 
iff under  final  process,  and  was 
bought  by  G.  The  present  suit  is 
trespass  to  try  title,  brought  by  G.  to 
recover  possession  of  the  land  from  a 
party  who  bought  it  from  D.  after  the 
levy  of  the  attachment,  and  while  the 
original  suit  was  still  pending  against 
D.  Held,  that  after  the  death  of  D. 
and  the  dismissal  as  to  him,  no 
further  proceedings  in  the  original  suit 
could  have  been  legally  taken  against 
his  individual  property;  and,  therefore, 
the  sheriffs  sale  conveyed  no  title  to 
G.,  the  present  plaintiff.  See  the  opin- 
ion of  the  court  for  a  review  of  nu- 
merous decisions  in  other  states  upon 
the  questions  presented  in  this  case. 
Graham  v.  Boynton,  35  Tex.   712. 

g.  Through  Failure  to  Expressly  Fore- 
close Lien. 

See  post,  "Necessity  for  Fore- 
closure," VI,  G,  4,  b. 


h.    Through  Setting    Aside    of    Judg- 
ment 

The  lien  of  the  attachment  is  not 
lost  by  setting  aside  a  judgment 
against  a  nonresident  defendant  be- 
cause of  doubt  as  to  the  validity  of  the 
publication  of  the  notice  and  then 
transferring  the  cause  to  the  justice 
court.  The  lien  may  still  be  foreclosed 
in  the  justice  court.  .Gibbs  v.  Petree, 
7  Tex.  Civ.  App.  526,  27  S.  W.  685,  af- 
firmed in  93  Tex.  640,  no  ©p. 
i.  Delay  in  Obtaining  Alias  Order  of 
Sale. 

A  lien  of  an  attachment  on  land  is 
not  lost  by  reason  of  the  fact  that 
there  is  a  delay  of  eleven  months  in 
the  issuance  of  an  alias  order  of  sale 
after  the  first  order  has  been  returned 
without  sale.  Davis  v.  Farwell  Co. 
(Civ.  App.).  49  S.  W.  656,  657. 
j.  Waiver  and  Abandonment. 

See  ante,  "Failure  to  Make  Return 
before  Return  Day,"  VI,  E,  9,  a,  (2); 
"Through  Failure  to  Expressly  Fore- 
close Lien,"  VI,  G,  3,  g;  "Delay  in  Ob- 
taining Alias  Order  of  Sale,"  VI,  G, 
3,  i;  post,  "Necessity  for  Foreclosure." 
VI,  G,  4,  b. 

Presumption  as  to  Waiver  or  Aban- 
donment.—See     post,    "Necessity    for 
Foreclosure,"  VI,  G,  4,  b. 
k.   Through  the  Operation  of  the  Fed- 
eral Bankrupt  Law. 

Where  Lien  Acquired  More  than 
Four  Months  Previous  to  Bankruptcy. 
— It  is  now  regarded  as  settled,  that 
although  a  discharge  in  bankruptcy 
would  prevent  a  personal  judgment 
against  the  bankrupt,  the  state  courts 
would  still  have  jurisdiction  to  enforce 
a  lien  acquired  by  attachment  or  other- 
wise. Elliott  v.  Booth,  44  Tex.  180; 
Hancock  v.  Henderson,  45  Tex.  479. 

Action  upon  open  account  instituted 
lanitary  3d,  1868,  by  attachment 
Pendente  lite,  defendants  were  ad- 
judged bankrupts  and  received  their 
discharges,  which  they  pleaded  in  bar. 
Plaintiffs  demurred  to  the  plea,  and 
the  court  below  sustained  the  demurrer 
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and  rendered  judgment  against  the  de- 
fendants, notwithstanding  their  dis- 
charge in  bankruptcy.  Held,  to  be 
error.  A  plea  of  discharge  in  bank- 
ruptcy is  .a  good  plea  to  bar  a 
recovery  in  personam  in  an  action  com- 
menced in  our  state  courts  by  attach- 
ment, even  though  the  suit  by  attach- 
ment was  commenced  more  than  four 
months  previous  to  the  adjudication  in 
bankruptcy.  The  remedy  of  the  plain- 
tiffs in  attachment  is  in  the  United 
States  court  under  the  bankrupt  law. 
Williams  v.  Atkinson,  36  Tex.  16. 

Who  May  Set  Up  Plea  of  Bank- 
ruptcy. — Where  the  power  of  the  state 
court  over  the  attached  property  of 
one  afterwards  declared  a  bankrupt  is 
subject  to  be  impeached,  it  can  not  be 
done  except  upon  an  intervention  by 
the  assignee  in  bankruptcy,  stating  the 
facts  and  making  the  proof  necessary 
to  terminate  the  jurisdiction.  Wallace 
&  Co.  v.  Bogel  &  Bro.,  62  Tex.  636. 

Where  plaintiffs  had  their  attach- 
ment levied  on  property  of  a  firm 
which  was  claimed  by  defendants,  the 
defense  that  within  four  months  there- 
after the  firm  was  adjudged  bankrupt, 
which  dissolved  the  attachment  pro- 
ceedings, can  only  be  set  up  by  their 
assignee  in  bankruptcy.  Wallace  & 
Co.  v.  Bogel  &  Bro.,  62  Tex.  636.  See, 
also,  Elliott  v.  Booth,  44  Tex.  180,  190, 
and  cases  cited. 

4.    Foreclosure  of  Lien, 
a.  Right  to  Foreclose. 

A  construction  of  articles  160  and 
180  of  the  Revised  Statutes  shows 
clearly  that  the  same  rule  applicable 
to  mortgages  and  other  like  liens  ap- 
plies to  the  foreclosure  of  attachment 
liens,  and  that  the  right  to  decree  a 
foreclosure  and  sale  of  the  property 
attached  for  the  interest  and  costs  ac- 
cruing up  to  the  date  of  the  judgment 
is  clear  and  unquestionable.  Piggott 
v.  Schram  &  Co.,  64  Tex.  447. 

The  validity  of  a  writ  of  attachment 
depends,  not  upon  the  truth  of  the 
facts   stated  in  the  affidavit,  but  upon 


the  fact  that  they  are  so  stated;  and 
it  is  error  in  a  court,  in  rendering  judg- 
ment in  favor  of  the  plaintiff  in  attach- 
ment, on  his  claim,  to  refuse  to  fore- 
close the  lien  on  the  property  of  the 
defendant,  which  has  attached  by  vir- 
tue of  the  levy  of  the  writ  Dwyer  v. 
Testard,  65  Tex.  432;  Gimbel  &  Son  v. 
Gomprecht  &  Co.,  89  Tex.  497,  499,  35 
S.  W.  47a 

Upon  Verdict  against  Intervenor.— 
See  post,  "Judgment,"  VI,  I,  3,  h,  (9), 
(a),  bb. 

Questions  of  Law  and  Fact — The 
right  of  the  court  to  foreclose  an  at- 
tachment after  the  jury  had  expressly 
found  that  this  was  not  to  be  done, 
may  be  seriously  questioned.  Akin  v. 
Jefferson,  65  Tex.  137,  141.  The  statute 
does  not  contemplate  that,  in  ordinary 
cases,  the  question  of  the  foreclosure 
of  the  attachment  lien  will  be  sub- 
mitted to  the  jury,  but  requires  the 
court  to  enter  this  order  where  the 
finding  is  in  favor  of  the  attaching 
creditor  as  to  the  debt.  Rentfrow  r. 
Lancaster,  10  Tex.  Civ.  App.  321,  323, 
31  S.  W.  229;  Rev.  Stats.,  art.  180; 
Moss  v.  Katz,  69  Tex.  411,  6  S.  W.  764. 

b.    Necessity  for  Foreclosure. 
(1)    Generally. 

Prior  to  the  Enactment  of  Revised 
Statutes,  Art.  180.— There  is  no  doubt 
but  that  the  lien  acquired  by  the  levy 
of  the  attachment  must  be  preserved 
by  the  recovery  of  a  judgment  against 
the  defendant.  Wallace  &  Co.  v.  Bo* 
gel  &  Bro.,  66  Tex.  572,  573,  2  S. 
W.  96. 

But  before  the  adoption  of  article 
180  of  the  Revised  Statutes  (1  Sayles' 
Civ.  Stat,  art.  214),  it  was  not  neces- 
sary, in  order  to  give  effect  to  the  lien 
of  an  attachment,  that  the  judgment 
should  expressly  recognize  or  enforce 
the  lien.  In  the  absence  of  something 
in  the  judgment  or  in  the  record 
showing  that  the  attachment  had  been 
abandoned,  the  lien  continued  in  force 
and  held  the  property  subject  to  the 
payment  of  such   indebtedness   as  the 
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judgment  should  show  to  exist.  There- 
fore the  lien  of  the  attachment  was 
not  waived  by  a  failure  to  make  an 
order  in  the  judgment  for  the  con- 
demnation and  sale  of  the  property  at- 
tached, or  by  the  failure  therein  to 
recognize  the  existence  of  the  attach- 
ment. There  was  no  dissolution  of  the 
writ  or  waiver  of  the  lien.  The  judg- 
ment was  sufficient  to  subject  the 
property  attached  to  its  payment  if 
subject  to  be  seized  as  the  property  of 
the  defendant  in  the  writ.  Wallace  & 
Co.  v.  Bogel  &  Bro.,  66  Tex.  572,  2  S. 
W.  96  (overruling  Cook  v.  Love,  33 
Tex.  487);  Harris  v.  Daugherty,  74 
Tex.  1,  5,  11  S.  W.  921;  Byers  v.  Bran- 
non  (Sup.),  19  S.  W.  1091,  1093.  For 
early  decisions  to  the  contrary,  see 
Cook  v.  Love,  33  Tex.  487;  Toland  v. 
Swearingen,  39  Tex.  447;  Gentry  v. 
Lockett,  37  Tex.  503;  Cravens  v.  Wil- 
son, 48  Tex.  324,  339;  Wise  v.  Old,  57 
Tex.  514. 

Where  the  attachment  had  been 
levied  upon  a  stock  of  goods  in  the 
hands  of  the  third  person  to  whom 
the  defendant  had  fraudulently  as- 
signed it,  the  failure  to  incorporate  in 
the  judgment  a  provision  expressly 
foreclosing  the  lien  did  not  operate  as 
a  waiver  or  abandonment  of  the  same, 
and  in  a  trial  of  the  right  of  property, 
it  was  held  that  the  rights  of  the  at- 
tachment creditor  was  superior  to  the 
title  of  the  fraudulent  assignees.  Wal- 
lace  &  Co.  v.   Bogel  &  Bro.,  66  Tex. 

572,  573,  2  S.  W.  96. 

Where  There  Has  Been  No  Per- 
sonal  Service  of  Citation.— In  Wallace 
&   Co.   v.   Bogel   &  Bro.,   66  Tex.   572, 

573,  2  S.  W.  96,  the  doctrine  that 
prior  to  the  adoption  of  article  180  of 
the  Revised  Statutes  an  express  fore- 
closure of  the  attachment  lien  was  un- 
necessary, was  laid  down  only  as  to 
cases  in  which  there  has  been  a  per- 
sonal service  of  citation  upon  the  de- 
fendant; but  by  the  decision  in  Harris 
v.  Daugherty,  74  Tex.  1,  5,  11  S.  W. 
921,    it   was    expressly   applied    to    the 


case  of  attachments  against  nonresi- 
dent defendants  cited  only  by  publi- 
cation. 

"It  is  claimed  that  the  judgment  was 
void  because  the  defendant  in  that 
suit,  who  was  a  citizen  of  another 
state,  was  only  cited  by  publication, 
and  that  the  county  court  omitted  to 
foreclose  the  attachment  lien  upon  the 
land,  or  to  condemn  or  act  upon  the 
property  which  had  been  seized  un«!er 
the  process  of  the  court,  and  was 
therefore  wholly  without  jurisdiction 
to  render  a  personal  judgment  against 
such  defendant,  as  it  did  do.  If  this 
were  an  open  question  in  this  state, 
we  might  find  some  difficulty  in  de- 
terminating which  way  it  ought  to  be 
decided.  The  attachment  proceedings 
in  favor  of  Webb  occurred  prior  to  the 
adoption  of  the  Revised  Statutes,  and 
the  case  of  Harris  v.  Daugherty,  74 
Tex.  1,  11  S.  W.  921,  is  decisive  of  the 
question,  and  adversely  to  the  con- 
struction of  the  appellees.  We  hold, 
therefore,  that  the  judgment  was  not 
void  on  account  of  the  failure  of  the 
court  to  foreclose  the  attachment  lien 
upon  the  property  at  the  time  it  ren- 
dered the  judgment.  The  direct  point 
upon  the  same  state  of  facts  was  raised 
and  decided  in  Harris  v.  Daugherty, 
supra,  and  it  is  only  necessary  to  re- 
fer to  that  decision  of  the  supreme 
court  for  a  further  elucidation  of  the 
question."  Byirs  v.  Brannon  (Sup.), 
19   S.   W.   1091,   1093. 

Under  Revised  Statutes,  Art.  180.— 
The  statute  now  provides  that  should 
the  plaintiff  recover  in  the  suit,  the 
lien  of  the  attachment  shall  be  fore- 
closed as  in  case  of  other  liens,  etc. 
See  the  statute  (1  Sayles'  Civ.  Stat., 
art.  214)    for  its  provisions   in  full. 

(2)  Where  Property  Has  Been  Re- 
plevied. 
See  ante,  "As  Releasing  Lien  and 
Restoring  Property,"  VI,  F,  5,  d,  (l); 
"Generally,"  VI,  F,  5,  g,  (1);  "Upon 
Dissolution  or  Abatement  of  Attach- 
ment," VI,  F,  8,  a. 
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(3)  Where  Property  Is  Exhausted  by 
Prior  Claims. 

If  the  evidence  should  show  that 
prior  to  the  levy  of  the  attachment 
upon  the  land  it  had  been  conveyed  to 
third  persons,  and  that  the  rights  of 
those  persons  were  superior  to  the 
rights  of  the  attaching  creditors,  it 
would  be  a  useless  and  idle  ceremony 
to  decree  a  foreclosure  of  the  attach- 
ment lien  upon  the  land,  and  a  decree 
to  that  effect  should  be  withheld  not- 
withstanding the  persons  claiming  un- 
der such  prior  conveyance  are  not  par- 
ties to  the  cause.  Walker  v.  Houston 
(Civ.  App.),  29  S.  W.  1139. 

Where  an  attachment  was  levied 
upon  property  conveyed  by  deed  of  as- 
signment for  the  benefit  of  creditors 
and  the  facts  showed  that  the  prop- 
erty was  not  of  sufficient  value  to 
satisfy  the  claims  of  the  accepting 
beneficiaries,  there  was  no  error  in  re- 
fusing to  foreclose  the  attachment 
lien,  since  no  benefit  could  result  from 
foreclosing  a  lien  subject  to  other 
claims  when  it  was  apparent  that  such 
claims  would  absorb  all  the  property 
and  leave  nothing  that  could  be 
fastened  upon  by  the  attachment  lien. 
Alliance  Mill.  Co.  v.  Eaton  (Civ.  App.), 
33  S.  W.  588,  affirmed  in  93  Tex.  678, 
no  op. 

That  the  trustee  had  paid  out  of  the 
trust  estate  the  claim  of  a  person  hav- 
ing no  right  to  participate  in  the  fund 
is  immaterial,  since  the  property  not 
being  originally  sufficient  to  satisfy  the 
debts  owing  to  the  accepting  creditors, 
objection  to  the  payment  of  such  claim 
should  come  from  them,  and  not  from 
the  attaching  creditors.  Alliance  Mill. 
Co.  v.  Eaton  (Civ.  App.),  33  S.  W.  588, 
affirmed  in  93  Tex.  678,  no  op. 

c    Jurisdiction  of  Courts. 
(1)    As   Determined    by    Amount     in 
Controversy. 

Where  an  attachment  from  the 
county  court  is  levied  upon  the  prop- 
erty of  a  nonresident  with  extraterri- 
torial  citation   upon   the   defendant  as 


provided  by  Rev.  Stat.,  art.  1230,  et 
seq.,  the  jurisdiction  of  the  county 
court  is  determined  by  the  amount  of 
the  alleged  indebtedness  and  not  by 
the  value  of  the  property  attached. 
Barnett  v.  Rayburn,  4  App.  Civ.  Cases, 
§  84,  16  S.  W.  537. 

Attachment  was  sued  out  in  a  jus* 
tice  court  upon  an  account  within  its 
jurisdiction.  The  levy  of  the  attach- 
ment upon  personal  property  of  value 
in  excess  of  its  jurisdiction  did  not 
avoid  the  jurisdiction  of  the  court 
over  the  case.  Landa  v.  Mercantile 
Banking  Co.,  10  Tex.  Civ.  App.  582,  31 
S.  W.  55. 

(2)     Where   Attachment   Levied  upon 

Land, 
(a)    Jurisdiction  of  County  or  Justice 
Court 

Affirmative  View  as  to  Jurisdiction 
of  County  and  Justice  Courts. — Prior 
to  the  enactment  of  art.  214  (180)  of 
1  Sayles'  Civ.  Stat.,  there  was  a  con- 
flict in  the  decisions  of  the  courts  of 
this  state  as  to  the  jurisdiction  of 
county  and  justice  courts  to  foreclose 
the  lien  of  attachments  levied  upon 
land.  As  supporting  the  jurisdiction 
of  county  and  justice  courts  to  fore- 
close attachment  liens  on  land,  see 
Hillebrand  v.  McMahan,  59  Tex.  450. 
Grizzard  v.  Brown,  2  Tex.  Civ.  App. 
584.  22  S.  W.  252;  LeDoux  v.  Johnson 
(Civ.  App.),  23  S.  W.  902,  906. 

A  citizen  of  Georgia  sued  another 
citizen  of  that  state  in  the  county  court 
of  Montgomery  County,  Texas,  to  re- 
cover upon  promissory  notes  and  to  fore- 
close an  attachment  upon  land  in  said 
county.  The  county  court  had  juris- 
diction to  cause  the  levy  of  the  writ 
upon  the  land,  and  to  enforce  the  levy 
by  foreclosure.  Grizzard  v.  Brown,  2 
Tex.  Civ.  App.  584,  22  S.  W.  252. 

Negative  View. — As  denying  the  ju- 
risdiction of  the  county  and  justice 
courts  to  foreclose  such  liens,  see 
Newton  v.  Heidenheimer  &  Co.,  2 
App.  Civ.  Cases,  §  126;  Shandy  v. 
Conrales,   1    App.   Civ.    Cases,   §§   235, 


Digitized  by 


Google 


406 


Attachment 


238;  Rowan  v.  Shapard,  etc.,  Co.,  2 
App.  Civ.  Cases,  §§  295,  302;  Miller  v. 
Schneider,  2  App.  Civ.  Cases,  §§  369, 
372;  Wright  v.  Cullers,  2  App.  Civ. 
Cases,  §  750. 

By  these  courts,  the  negative  of  this 
proposition  was  held  to  be  true  even 
in  the  case  where  the  defendant  was 
a  nonresident  and  the  jurisdiction  de- 
pended solely  upon  the  seizure  of  the 
property  within  the  territorial  jurisdic- 
tion of  the  court  with  service  upon 
the  defendant  by  publication  or  ex- 
traterritorial citation.  Rowan  v. 
Shapard,  etc.,  Co.,  2  App.  Civ.  Cases, 
§§  295,  302. 

Statutory  Rule. — It  is  now  enacted 
"that  when  an  attachment  issued  from 
a  county  or  a  justice  court  has  been 
levied  upon  land,  no  order  or  decree 
foreclosing  the  Hen  thereby  acquired 
shall  be  necessary,  but  the  judgment 
shall  briefly  recite  the  issuance  and 
levy  of  such  attachment,  and  such  re- 
cital  shall  be  sufficient  to  preserve 
such  lien.  The  land  so  attached  may 
be  sold  under  execution  after  judg- 
ment and  the  sale  thereof  shall  vest 
in  the  purchaser  all  the  esfate  of  the 
defendant  in  attachment  in  such  land 
at  the  time  of  the  levy  of  such  writ  of 
attachment."  1  Sayles'  Civ.  Stat.,  art. 
214    (180). 

Such  lien  is  not  lost  therefore  by 
failure  of  the  county  court  to  fore- 
close it,  since  the  statute  (Sayles'  Civ. 
Stat.,  art.  214)  dispenses  with  fore- 
closures in  county  and  justices  courts 
where  the  lien  is  upon  land,  and  makes 
the  mere  recital  of  the  issuance  and 
levy  of  the  attachment  sufficient  to 
preserve  the  lien.  The  sale  under  the 
execution  relates  back  and  vests  in 
the  purchaser  the  title  held  by  the  de- 
fendant at  the  time  of  the  levy  of  the 
writ  of  attachment.  LeDoux  v.  John- 
son (Civ.  App.).  23  S.  W.  902,  906. 

A  leasehold  estate  is  not  personal 
property  but  a  special  estate  in  land 
cognizable  only  by  the  district  court, 
and   when   an    attachment     has     been 


levied  thereon,  the  question  "involved  is 
that  of  title  to  land  within  the  prin- 
ciple laid  down  in  the  preceding  para- 
graph. The  Jien  of  the  attachment  is 
not  lost,  therefore,  by  failure  to  have 
it  foreclosed  in  the  judgment  rendered 
in  the  county  court.  LeDoux  v.  John- 
son  (Civ.  App.),  23  S.  W.  902,  906. 

In  an  action  against  a  nonresident 
by  attachment  in  justice  court,  the 
judgment  was  correct  under  the  stat- 
ute in  ordering  that  the  attachment  "is 
in  all  things  sustained,  the  attached 
land  to  be  sold  under  execution/'  in- 
stead of  foreclosing  the  attachment 
and  directing  the  issue  of  an  order  of 
sde.  Sayles'  Civil  Statutes,  art.  180a. 
Milburn  v.  Smith,  11  Tex.  Civ.  App. 
678,  33  S.  W.  910. 

(b)  Where  Land  Is  Situated  in  An- 
other County. 

The  court  issuing  an  attachment 
which  is  levied  on  land  in  another 
county  than  where  defendants  in  at- 
tachment reside,  having  jurisdiction 
to  foreclose  the  attachment  lien,  has 
jurisdiction  over  all  matters  pertain- 
ing to  the  attachment  to  make  the 
foreclosure  effective.  Appellees,  de- 
fendants below,  having  failed  to  ap- 
pear and  contest  appellant's  right  to 
foreclose,  thereby  submitted  to  the  ju- 
risdiction of  the  court,  and  judgment 
by  default  was  proper.  Canadian,  etc., 
Trust  Co.  v.  Kyser,  7  Tex.  Civ.  App. 
475,  27   S.  W.  280. 

d.  Removal  of  Obstructions  to  Fore- 
closure. 

See  post,  "Remedy  of  the  Attach- 
ment Plaintiff  against  Third  Persons 
Claiming  Some  Right,  Title,  or  In- 
terest, in  or  against  the  Property,"  VI, 
I,  2,  et  seq. 

H.  DISSOLUTION  AND  ABATE- 
MENT OF  THE  ATTACH- 
MENT. 

1.  Grounds  of  Dissolution  and  Abate- 
ment 

a.    Falsity  of  the  Affidavit 
The  defendant  in  the  attachment  can 
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not  traverse  the  affidavit  and  thus  put 
in  issue  the  truth  of  the  grounds  upon 
which  the  attachment  was  sued  out  for 
the  purpose  of  dissolving  the  process. 
His  remedy  is  against  the  attaching 
creditor  and  the  sureties  on  his  bond, 
either  by  way  of  an  action  for  dam- 
ages,  or  by  a  plea  in  reconvention. 
Cloud  v.  Smith,  1  Tex.  611;  Douglass, 
etc.,  Co.  v.  Neil  &  Co.,  37  Tex.  528,  548; 
Dwyer  r.  Testard,  65  Tex.  432;  Bate- 
man  Bros.  v.  Ramsey,  74  Tex.  589,  591, 
12  S.  W.  235;  Waples-Platter  Grocer 
Co.  v.  Basham  Bros.,  9  Tex.  Civ.  App. 
638,  640,  29  S.  W.  118;  Mallette  v.  Ft. 
Worth  Pharmacy  Co.,  21  Tex.  Civ. 
App.  267,  51  S.  W.  859,  affirmed  in  93 
Tex.   667,  no  op. 

The  validity  of  the  writ  of  attach- 
ment does  not  depend  upon  the  truth- 
fulness of  the  allegations  made  in  the 
affidavit  or  the  petition,  but  upon  com- 
pliance with  the  statute  in  making  the 
affidavit.  The!  truth  of  the  affidavit 
can  not  be  controverted  for  the  pur- 
pose of  abating  the  writ.  (Cloud  v. 
Smith,  1  Tex.  611;  Dwyer  v.  Testard, 
65  Tex.  432.)  Gimbel  &  Son  v. 
Gomprecht  &  Co.,  89  Tex.  497,  499.  35 
S.  W.  470. 

When  the  affidavit  made  by  the 
plaintiff  for  attachment  complies  with 
the  statute  and  the  writ  is  issued  and 
levied,  the  lien  of  the  attachment  at- 
taches to  the  property  and  the  court 
must  foreclose  it,  although  the  alle- 
gations of  the  affidavit  may  not  be 
true  in  fact.  Gimbel  &  Son  v.  Gomp- 
recht &  Co.,  89  Tex.  497,  500,  35  S.  W. 
470;  Dwyer  v.  Testard,  65  Tex.  432. 

If  the  affidavit  had  alleged  as  a 
ground  for  the  issuing  of  the  writ  that 
the  defendants  were  nonresidents  of 
the  state,  when  in  fact  they  were  resi- 
dents, the  defendant  could  not  plead 
the  truth  as  to  that  matter  in  order  to 
abate  the  writ,  although  if  true  that 
they  were  residents  of  the  state,  the 
plaintiffs  would  not  have  the  right  to 
maintain  the  writ,  because  the  law  will 
not   permit  the   affidavit    which    com- 


plies in  its  allegations  with  the  require- 
ments of  the  statute  to  be  controverted, 
but  leaves  the  defendants  to  their 
remedy  upon  the  bond  for  a  violation 
of  the  law  in  falsely  alleging  a  fact 
upon  which  the  writ  of  attachment  is 
based.  Gimbel  &  Son  v.  Gomprecht  & 
Co.,  89  Tex.  497,  500,  35  S.  W.  470. 

Subsequent  Attaching  Creditor  May 
Traverse  the  Affidavit — Where  the 
grounds  upon  which  an  attachment 
was  obtained  were  false,  and  where 
the  affidavit  was  known  to  be  false  by 
the  party  making  it,  or  by  the  plain- 
tiff, the  proceedings  should  be  set 
aside  at  the  instance  of  a  junior  attach- 
ing creditor  as  fraudulent,  upon  such 
proof  being  made.  Bateman  Bros.  v. 
Ramsey,  74  Tex.  589,  12  S.  W.  235. 

An  attachment  obtained  upon  affi- 
davit "that  the  defendants  were  about 
to  dispose  of  their  property  with  in- 
tent to  defraud  their  creditors,"  can  be 
avoided  by  subsequent  attaching  cred- 
itors upon  showing  that  the  affidavit 
was  false  and  known  to  be  false  by  the 
affiant  at  the  time  it  Was  made.  Orr, 
etc.,  Shoe  Co.  v.  Harris,  82  Tex.  273, 
18  S.  W.  308. 

But  Not  Where  Reasonable  Ground 
of  Belief. — An  affidavit  upon  reason- 
able ground  of  belief  made  to  obtain 
an  attachment,  although  false,  will  sus- 
tain such  attachment  in  an  attack  by 
subsequent  attaching  creditors.  See 
facts.  Orr,  etc.,  Shoe  Co.  ?>.  Harris,  82 
Tex.   273,   18   S.  W.   308. 

b.  That  Attachment  Issued  on  Ficti- 
tious Demand,  or  Was  Otherwise 
Fraudulent  or  Collusive. 

Although  a  debtor  has  the  right  to 
prefer  one  or  more  of  his  creditors,  he 
can  not  do  so  by  procuring  such  cred- 
itor or  creditors  to  issue  attachments 
against  his  property  when  no  grounds 
for  such  attachment  exist.  Such  col- 
lusive proceeding  is  fraudulent  as  to 
junior  attaching  creditors.  Nenney  v. 
Schluter  &  Co.,  62  Tex.  327,  328;  John- 
son &  Co.  v.  Heidenheimer,  65  Tex. 
263;    Bateman    Bros.    v.    Ramsey,     74 
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Tex.  589,  12  S.  W.  235;  Martin  Cloth- 
ing Co.  v.  Page,  1  Tex.  Civ.  App.  537, 
21  S.  W.  702;  Freiberg  v.  Freiberg 
(Sup.),  19  S.  W.  791,  793. 

It  is  well  settled,  therefore,  that  for 
the  purpose  of  protecting  his  interests 
against  the  fraud  and  collusion  of  the 
plaintiff  and  defendant  in  the  suit,  a 
junior  attaching  creditor  may  inter- 
vene in  an  action  in  which  a  prior  at- 
tachment has  been  levied  and  show 
that  the  attachment  is  based  on  a 
fraudulent  or  fictitious  demand,  or  that 
it  is  otherwise  fraudulent  or  collusive, 
and  that  he  may  have  it  set  aside  and 
have  his  own  lien  declared  to  be  the 
superior  lien  for  the  purpose  of  en- 
forcing payment  of  his  demand  out  of 
the  attached  property.  Nenney  v. 
Schluter  &  Co.,  62  Tex.  327;  Johnson 
&  Co.  v.  Heidenheimer,  65  Tex.  263; 
Cook  v.  Pollard,  70  Tex.  723,  725,  8  S. 
W.  512;  Bateman  Bros.  v.  Ramsey,  74 
Tex.  589,  12  S.  W.  235;  Noyes  v. 
Brown,  75  Tex.  458,  461,  13  S.  W.  36; 
Betterton  v.  Eppstein,  78  Tex.  443,  449, 
14  S.  W.  861;  Goodbar,  etc.,  Co.  v. 
City  Nat.  Bank,  78  Tex.  461,  14  S.  W. 
851;  Wolf  v.  Butler,  81  Tex.  86,  16  S. 
W.  794;  Murphy  v.  Nash  (Civ.  App.), 
45  S.  W.  944,  affirmed  in  93  Tex.  715, 
no  op.  Interstate  Nat.  Bank  v.  Stuart 
(Civ.  App.),  39  S.  W.  963,  affirmed  in 
93  Tex.  732,  no  op. 

"When  it  can  be  shown  by  interven- 
ing creditors  that  the  grounds  upon 
which  the  writ  was  sued  out  did  not 
exist,  and  that  the  affidavit  on  which  it 
was  predicated  was  known  to  be  false 
by  the  party  making  it,  or  by  the 
plaintiff,  the  proceeding  should  be  set 
aside  because  fraudulent."  Bateman 
Bros.  v.  Ramsey,  74  Tex.  589,  592,  12 
S.   W.   235. 

Although  the  claims  of  the  prior  at- 
taching creditors  are  not  alleged  to  be 
fictitious,  yet  if  the  attachments  were 
suffered  or  procured  to  be  made  for 
the  use  and  benefit  of  the  debtor,  or 
if  they  were  contrived  between  the 
parties  with  the  intent  to  hinder,  de* 


lay,  or  defraud  other  creditors,  they 
would  be  invalid.  Martin  Clothing  Co. 
v.  Page,  1  Tex.  Civ.  App.  537,  21  S. 
W.   702. 

If  it  should  be  made  to  appear  that 
plaintiff's  attachment  was  sued  out 
upon  grounds  that  did  not  exist,  upon 
an  affidavit  known  by  him  to  be  false, 
while  he  would  still  be  entitled  to  a 
personal  judgment  against  defendant 
for  so  much  of  his  debt  as  he  might 
establish,  he  should  not  have  a  judg- 
ment foreclosing  his  attachment,  ex- 
cept for  such  surplus,  if  any,  as  might 
exist  after  satisfaction  of  the  claims  of 
intervening  creditors.  Bateman  Bros. 
v.  Ramsey,  74  Tex.  589,  592,  12  S.  W. 
235. 

As  between  successive  attachments 
the  first  takes  priority,  unless  the  jun- 
ior attaching  creditor  can  show  that 
the  debt  upon  which  the  first  attach- 
ment was  founded  was  fictitious  or 
fraudulent,  or  succeed  in  disposing  of 
that  attachment  in  some  other  man- 
ner. Dalsheimer  v.  Morris,  8  Tex* 
Civ.  App.  268,  28  S.  W.  240. 

Mere  Fact  That  Other  Creditors 
Are  Hindered  or  Delayed  Not  Suffi- 
cient— Attachment  proceedings  called 
for  by  the  circumstances,  but  having 
the  effect  of  hindering  and  delaying 
other  creditors,  are  not  voidable  by 
them,  provided  such  proceedings  were 
taken  merely  to  secure  the  debt  of  the 
plaintiff.  Martin  Brown  Co.  v.  Per- 
rill,  77  Tex.  199,  13  S.  W.  975;  Harri- 
son v.  Harwood,  31  Tex.  650. 

Refusal  of  Defendant  to  Quash  for 
Obvious  Defects,  Not  Evidence  of 
Fraud  or  Collusion. — Where  subse- 
quent intervening  attachment  cred- 
itors attack  the  first  attachment  as 
being  fraudulent  and  collusive,  the  re- 
fusal of  the  defendant,  upon  the  re- 
quest of  the  intervenors,  to  quash  said 
first  attachment  because  of  obvious  de- 
fects in  the  affidavit,  is  not  evidence  of 
fraud  and  collusion.  Goodbar,  etc., 
Co.  v.  City  Nat  Bank,  78  Tex.  461, 
469,  14  S.  W.  851. 
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Attachment  upon  Just  Demand  Not 
Vitiated  by  Consent  of  Defendant— 
If  the  debt  claimed  by  the  plaintiff  in 
attachment  is  just  and  grounds  for 
suing  out  the  attachment  exist,  the 
fact  that  the  defendant  in  attachment 
may  consent  that  the  attachment  is- 
sue, will  neither  invalidate  the  writ 
nor  its  levy.  Goodbar,  etc.,  Co.  v. 
City  Nat  Bank,  78  Tex.  461,  14  S.  W. 
851. 

As  to  Claims  Fraudulent  or  Ficti- 
tious Only  in  Part — Though  an  attach- 
ing creditor,  seeking  in  good  faith  the 
enforcement  of  a  claim  which  he  be- 
lieves  is  due  him,  may  have  his  at- 
tachment lien  foreclosed  for  the 
amount  justly  due  though  less  than 
that  claimed,  yet  this  rule  will  not  ap- 
ply as  against  a  subsequent  attaching 
creditor  who  seeks  to  avoid  a  prior 
attachment  which  was  issued  to  en- 
force a  claim  fictitious  and  fraudulent 
in  whole  or  in  part.  An  attaching 
creditor  who  fraudulently  seeks  to  en- 
force a  claim  for  a  larger  amount  than 
is  due  him,  though  part  of  his  claim 
may  be  just,  can  recover  nothing  as 
against  a  creditor  subsequently  attach- 
ing the  same  property  and  who  seeks 
the  collection  of  an  honest  debt.  An 
attachment  so  issued  and  levied  to  en- 
force the  payment  of  a  claim  known  to 
be  fictitious,  even  in  part,  is  voidable 
by  any  other  creditor  subsequently  at- 
taching the  same  property.  Elser  v. 
Graber,  69  Tex.  222,  6  S.  W.  560; 
Freiberg  v.  Freiberg,  74  Tex.  122,  127, 
11  S.  W.  1123;  Freiberg  v.  Freiberg 
(Sup.),  19  S.  W.  791,  793. 

When  any  part  of  a  claim  sued  for 
and  made  the  basis  of  attachment  pro- 
ceedings is  fraudulent  or  fictitious, 
such  fact  will  vitiate  the  attachment 
proceedings  as  to  the  entire  claim. 
Where  the  entire  claim  was  found  by 
the  jury,  it  is  immaterial  error  in  the 
charge  that  it  limited  the  effect  upon 
the  attachment  to  that  part  of  the 
debt,  if  any,  found  to  be  fictitious. 
Goodbar,  etc.,  Co.  v.  City  Nat.  Bank, 
78  Tex.  461,  14  S.  W.  851. 


Right  of  Execution  Creditor  to  In- 
tervene.— No  reasonable  distinction 
can  be  drawn  between  an  attachment 
lien  and  an  execution  lien,  as  affect- 
ing the  right  of  intervention;  and  if 
other  creditors,  by  the  levy  of  execu- 
tion upon  the  property,  obtained  a 
lien,  they  had  the  right  to  intervene 
and  protect  their  interest  in  the  prop- 
erty from  the  fraudulent  designs,  if 
any,  of  the  plaintiffs  and  defendants  in 
the  attachment  suit.  Murphy  v.  Nash 
(Civ.  App.),  45  S.  W.  944,  affirmed  in 
93  Tex.  715,  no  op. 

But  the  levy  of  an  execution  upon 
property  which  has  been  sold  under  a 
fraudulent  attachment,  creates  no  lien 
thereon.  The  attached  property  hav- 
ing been  sold  under  the  order  of  the 
court  and  purchased  by  a  third  party, 
he  becomes  the  owner  thereof  regard- 
less of  the  claims  of  any  one.  Murphy 
v.  Nash  (Civ.  App.),  45  S.  W.  944,  af- 
firmed in  93  Tex.  715,  no  op.  See,  also, 
Betterton  v.  Eppstein,  78  Tex.  443,  14 
S.  W.  861;  Meyer,  etc.,  Co.  v.  SHgh,81 
Tex.  336,  16  S.  W.   1022. 

Rights  of  Bona  Fide  Purchaser. — A 
bona  fide  purchaser  of  land  purchas- 
ing subsequent  to  the  levy  of  the  at- 
tachment, may  intervene  in  the  attach- 
ment suit  and  attack  the  attachment 
on  the  ground  that  it  was  sued  out  on 
a  fictitious  debt.  Barkley  v.  Wood 
(Civ.    App.),    41    S.   W.   717. 

Illustrations;  Evidence. — M.,  a  mar- 
ried woman,  conducted  a  mercantile 
business  in  her  own  name,  which  was 
managed  by  her  husband  and  son. 
Notes  were  executed  by  her  alone.  In 
a  suit  by  attachment  against  her  and 
her  husband  upon  them,  held,  the  debt 
was  a  community  debt,  the  goods  at- 
tached community  property,  and  the 
fact  that  she  permitted  judgment  by 
default  against  her  on  the  notes  and 
foreclosing  the  attachment,  did  not 
justify  submission  to  a  jury  of  the 
question  whether  the  notes  sued  on  rep- 
resented a  real  or  fictitious  debt,  or 
whether  the  writ  of  attachment  was 
fraudulently   obtained.     Dalsheimer    & 
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Co.  v.  Morris,  8  Tex.  Civ.  App.  268,  28 
S.  W.  240. 

A.  Siebel  and  plaintiff,  the  father  and 
father-in-law  of  the  defendant,  who 
had  the  prior  attachment  liens  upon 
the  property  of  the  defendant,  having 
procured  their  attachments  for  amounts 
more  than  were  due  them  by  the  de- 
fendant, and  upon  grounds  which  the 
evidence  tended  to  prove  were  untrue, 
the  trial  court  having  found  as  one  of 
his  conclusions  of  fact  that  the  grounds 
upon  which  they  sued  out  their  at- 
tachments were  false,  the  trial  court 
did  not  err  in  postponing  the  lien  of 
their  attachments  to  the  lien  of  the 
intervenor,  who  had  attacked  the  prior 
attachments  for  fraud.  Kollette  v.  Sei- 
bel,  7  Tex.  Civ.  App.  260,  26  S.  W. 
863. 

Where  a  debtor  in  failing  circum- 
stances delays  the  execution  of  a  gen- 
eral deed  of  assignment  for  the  bene- 
fit of  his  creditors,  and  communicates 
to  the  attorney  of  certain  of  the  credit- 
ors that  his  delay  is  for  the  purpose 
of  affording  an  opportunity  to  the  cred- 
itors represented  by  that  attorney  to 
obtain  a  preference  by  the  levy  of  at- 
tachments, and  such  attachments  are 
prepared  and  levied  by  the  attorney 
acting  for  those  creditors,  said  cred- 
itors are  affected  with  the  knowledge 
of  their  attorney  and  chargeable  with 
knowledge  of  the  contemplated  fraud. 
Taylor  v.  Evans  (Civ.  App.),  29  S.  W. 
172. 

The  fact  that  a  loan  of  money  under 
circumstances  stated  was  unusual  and 
violative  of  custom  among  bankers, 
can  not  be  given  in  evidence  against 
the  bankers  making  the  loan,  in  a  suit 
by  an  attaching  creditor  against  them 
and  the  borrower  to  establish  fraud 
and  collusion  and  to  postpone  the  levy 
made  by  the  bankers  to  secure  the 
loan  to  a  subsequent  attaching  cred- 
itor. Blum  v.  Bassett,  67  Tex.  194,  3 
S.  W.  33. 

In  a  suit  by  a  subsequent  attaching 
creditor,   to   secure   precedence   in   the 


satisfaction  of  his  debt  over  the  lien 
of  a  former  attachment,  it  is  not  ad- 
missible to  prove  on  the  trial  by.  the 
defendant,  who  was  plaintiff  in  the  first 
suit,  that  he  knew  of  no  tacts  that 
tended  to  show  that  defendant  in  the 
first  attachment  was  about  to  transfer 
his  property  for  the  purpose  of  de- 
frauding his  creditors.  That  he  knew 
of  no  such  facts  might  subject  the  wit- 
ness to  a  civil  suit  by  the  defendant 
in  attachment,  but  would  determine 
i  nothing  as  to  the  right  to  precedence 
in  satisfaction  of  debts  out  of  the  at- 
tached property.  Blum  v.  Bassett,  67 
Tex.   194,  3   S.  W.  33. 

Where  the  plaintiff  sues  out  an  at- 
tachment on  several  claims  all  of 
which  are  valid  but  as  to  some  of 
which  he  is  not  entitled  to  priority  as 
against  other  creditors  who  subse- 
quently levy  attachments  upon  the 
same  property  for  the  purpose  of  en- 
forcing their  own  claims,  a  finding  that 
there  was  no  fraud  intended  by  him 
and  that  all  of  his  claims  are  just,  but 
that  as  to  some  of  them  he  is  not 
entitled  to  priority,  prevents  the  ap- 
plication of  the  rule  that  where  the 
debt  is  fraudulent  in  part  the  attach- 
ment as  a  whole  must  fail  as 
against  subsequent  attaching  creditors. 
Schneider  v.  Roe  (Civ.  App.),  25  S.  W. 
58,  59.  In  accord,  Freiberg  v.  Frei- 
berg. 74  Tex.  122,  11  S.  W.  1123.  See, 
also,  Orr,  etc.,  Shoe  Co.  v.  Harris,  82 
Tex.   273,  18  S.   W.   308. 

Where  a  subsequent  attaching  creditor 
alleges  that  the  senior  attachments 
were  issued  upon  fictitious  claims, 
and  that  through  the  protracted  liti- 
gation upon  these  claims  the  interest 
upon  other  valid  attachments  has  so 
accumulated  as  to  deprive  him  of  what 
he  might  have  realized  upon  his  own 
attachment,  such  allegations  are  sus- 
tained by  proof,  in  the  one  case,  that 
the  attachment  was  sued  out  by  a 
clerk  for  $835  unpaid  salary,  the  evi- 
dence showing  that  he  served  the  firm 
but    a    few   months,   that   but  a   small 
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amount  was  due  him,  and  that  on  the 
trial  of  the  case  he  finally  testified  that 
the  firm  had  assumed  to  pay  a  debt 
owing  him  by  a  third  person  which 
debt  he  had  wholly  failed  to  mention 
when  testifying  to  the  transaction 
upon  two  other  occasions;  and,  as  to 
the  other  attachment,  that  the  pre- 
tended loan  was  made  to  the  attach- 
ment defendants  without  security  at  a 
time  when  the  lender  was  borrowing 
money  for  the  bank  at  eighteen  per 
cent  interest  per  annum:  it  being 
further  shown  that  both  attachments 
were  issued  at  the  same  time  and  that 
the  defendant,  in  order  to  facilitate 
the  judgments,  accepted  service  and 
waived  time.  Zadick  v.  Schafer,  77 
Tex.    501,   14   S.   W.    153. 

See  testimony  held  sufficient  to  sup- 
port a  verdict  finding  fraud  and  collu- 
sion between  the  plaintiff  and  the  de- 
fendant in  the  attachment.  Heiden- 
heimer  v.  Johnson  &  Co.,  76  Tex.  200, 
13  S.  W.  46. 

c.  Variance  as  a  Ground  of  Dissolu- 
tion. 

(1)  Variance  between  the  Affidavit 
and  the  Petition. 

(a)  Generally. 

See,  also,  ante,  "A  Part  of  the  Rec- 
ord; Defective  Affidavit  Aided  by  Pe- 
tition," VI,  B,  4. 

A  material  variance  between  the 
affidavit  and  the  petition  is  sufficient 
to  vitiate  the  attachment.  The  law 
requires  the  filing  of  a  petition  before 
an  attachment  can  issue;  but  he  can 
not  sue  upon  one  cause  of  action  and 
obtain  the  attachment  upon  another. 
Evans  v.  Tucker,  59  Tex.  249,  250. 

(b)  In  Describing  Parties. 

Suit  was  brought  on  account  in 
favor  of  John  Focke,  Henry  Wilkens 
and  Herman  Lange,  constituting  the 
firm  of  Focke,  Wilkens  &  Lange.  An 
attachment  issued  in  the  case  on  an 
affidavit  that  defendants  were  in- 
debted to  John  Focke,  John  Wilkens 
and  Herman  Lange,  composing  the 
firm  of  Focke,  Wilkens  &  Lange,  upon 


an  account  having  the  same  amount 
due,  and  the  same  amount  to  become 
due,  as  stated  in  the  petition.  Held, 
no   presumption    can    be    indulged    to 

!  sustain  proceedings  by  attachment. 
Focke  v.  Hardeman,  67  Tex.  173,  2  S. 

'  W.  363. 

The  petition  being  based  on  a  de- 
mand due  a  firm  composed  of  mem- 
bers designated  therein,  and  the  affi- 
davit on  a  demand  alleged  to  be  due 

j  a  firm  composed  of  other  and  different 
individuals,  the  variance  was  fatal  to 
the  proceedings.  The  fact  that  the 
style  of  the  firm  in  each  instance  was 
the  same  is  immaterial.  Focke  v. 
Hardeman,  67  Tex.  173,  2  S.  W.  363. 

The  petition  can  be  looked  to  in 
order  to  cure  a  defective  affidavit  only, 
and  not  when  the  affidavit  is  complete 
and  contradicts  important  averments 
in  the  petition;  even  if  the  petition  be 
looked  to  in  this  case,  the  contradic- 
tion between  the  petition  and  affidavit 
would  remain  unexplained.  Focke  v. 
Hardeman,  67  Tex.  173,  2  S.  W.  363. 

An  attachment  is  not  subject  to  a 
motion  to  quash  because  of  a  variance 
between  the  account  sued  on  and  the 
account  described  in  the  affidavit,  in 
that  the  account  sued  on  was  against 
Mrs.  M.  Turner,  while  the  indebted- 
ness named  in  the  affidavit  was  against 
W.  C.  Turner,  where  the  citation,  affi- 
davit and  writ  each  show  that  the  suit 
was  against  W.  C.  Turner  doing  busi- 
ness under  the  style  and  name  of  M. 
Turner,  and  that  the  debt  sued  for  was 
the  identical  debt  evidenced  by  the 
account.  Prince  &  Co.  v.  Turner,  2 
App.  Civ.  Cases,  §  657. 

(c)    In  Describing  Plaintiff's  Demand, 

Evidence  of  Debt,  etc. 
aa.   As  to  Character  of  Demand. 

The  statement  in  an  affidavit  for  at- 
tachment that  the  debt  was  due  for 
property  obtained  under  false  pre- 
tenses is  not  inconsistent  with  a  peti- 
tion averring  that  plaintiffs  were  in- 
duced to  advance  the  defendant  the 
sum    of  money  sued   for  by  his   false 
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pretenses,  knowingly  made,  that  he 
was  the  owner  of  certain  notes  which 
he  in  effect  assigned  to  them  as 
security,  when  in  fact  he  had,  for  valu- 
able consideration,  assigned  them  to 
a  third  person.  Cohen  v.  Grimes,  18 
Tex.  Civ.  App.  327,  45  S.  W.  210,  af- 
firmed in  93  Tex.  702,  no  op. 

bb.   As  to  Amount  of  Demand. 

A  material  variance  between  the 
amount  of  the  debt  sued  for  and  that 
claimed  in  the  affidavit  for  the  writ  is 
sufficient  grounds  for  quashing  the  at- 
tachment. Moore  Bros.  v.  Corley,  4 
App.  Civ.  Cases,  §  138,  16  S.  W.  787; 
Joiner  v.  Perkins,  59  Tex.  300,  302; 
Sanger  v.  Texas  Gin,  etc.,  Co.  (Civ. 
App.),  47   S.   W.    740. 

When  plaintiff  prayed  for  a  writ  of 
attachment  for  one  amount,  but  stated 
in  his  petition  the  amount  of  his  de- 
mand at  a  .different  sum,  and  in  his 
affidavit  for  attachment  stated  the 
amount  of  his  demand  at  still  another 
sum,  the  writ  of  attachment  was  prop- 
erly quashed.  Joiner  v.  Perkins,  59 
Tex.   300. 

Where  the  amount  named  in  the  affi- 
davit and  in  the  writ  was  $508.82  and 
the  amount  sued  for  was  $488.44,  it 
was  held  to  be  a  fatal  variance  and 
sufficient  to  sustain  a  motion  to  quash 
the  writ.  Moore  Bros.  v.  Corley,  4 
App.  Civ.  Cases,  §  138,  16  S.  W.  787. 
See    Joiner    v.    Perkins,    59    Tex.    300. 

The  writ  issued  and  was  levied  for 
an  amount  in  excess  of  the  amount 
shown  to  be  due  by  the  amended  peti- 
tion. The  variance  was  not  corrected 
by  anything  else  contained  in  the 
pleadings.  There  were  no  exhibits 
filed  with  the  original  petition.  The 
exhibits  filed  with  the  amended  peti- 
tion and  the  itemized  account  sued  on, 
as  well  as  the  positive  averments, 
clearly  showed  that  the  affidavit 
claimed  an  excessive  amount,  and  that 
the  writ  was  issued  and  levied  for  the 
excess.  The  writ  should  have  been 
quashed.  Marshall  v.  Alley,  25  Tex. 
342,    343;    Moore    Bros*    v.    Corley,    4 


App.  Civ.  Cases,  §  138,  16  S.  W.  787; 
Brown  v.  Martin,  19  Tex.  343,  344; 
Moore  &  Co.  v.  First  Nat.  Bank,  83 
Tex.  537,  18  S.  W.  657;  Hamblen  v. 
Tuck  (Civ.  App.)  45  S.  W.  175;  Lut- 
terloh  v.  Mcllhenny  Co.  (Sup.),  11  S. 
W.  1063.  Sanger  v.  Texas  Gin,  etc., 
Co.   (Civ.  App.),  47  S.  W.  740. 

In  a  suit  on  a  sworn  account  for  the 
sum  of  $3,038.30,  with  interest  on 
$3,015.56,  the  petition  alleged  that  de- 
fendant refused  to  pay  plaintiff's  debt, 
to  their  damage  $3,450,  and  prayed  for 
a  writ  of  attachment  against  defend- 
ant's property,  sufficient  to  satisfy 
their  debt,  interest  and  cost  of  suit 
which  they  averred  would  amount  to 
$3,500.  The  affidavit  for  attachment 
alleged  that  the  facts  set  forth  in  the 
petition  were  true,  and  that  the  de- 
fendant was  justly  indebted  to  plain- 
tiffs in  the  sum  of  $3,038.30,  with  in- 
terest on  $3,015.56.  Held,  that  there 
was  no  uncertainty  or  contradiction  as 
to  the  amount  of  indebtedness 
claimed;  the  allegation  of  damages 
was  not  to  be  construed  as  an  aver* 
ment  of  the  amount  of  the  indebted- 
ness, especially  where  the  debt  was  ex- 
pressly stated  and  itemized.  The  at- 
tachment did  not  purport  to  be  sued 
out  for  plaintiff's  damages,  but  merely 
for  the  debt.  Piggott  v.  Schram  &  Co., 
64  Tex.  447. 

Carpenter  was  surety  on  a  note  for 
which  Minter  was  principal  for  $306, 
due  in  twenty  days,  with  12  per  cent 
interest  from  maturity,  and  of  date 
August  10,  1885,  with  10  per  cent  ad- 
ditional for  attorney  fees  should  suit 
be  brought.  Without  suit  and  after 
its  maturity  Carpenter  paid  the  note 
and  brought  suit  against  Minter  for 
$336.60,  and  obtained  an  attachment, 
having  made  affidavit  to  that  amount 
as  the  indebtedness.  The  petition  set 
out  the  facts,  making  the  note  an  ex- 
hibit. Held:  (1)  Upon  payment  of 
the  note  by  the  surety  he  became  sub* 
rogated  to  all  the  rights  of  the  holder; 
(2)   that  although  the  holder  had  not 
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sued  upon  the  note,  still  the  plaintiff  by 
suing  upon  it,  as  he  had  the  right  to 
do,  became  entitled  to  recover  the 
stipulated  attorney  fees;  and  (3)  the 
motion  to  quash  the  attachment  for 
variance  between  the  affidavit  and  pe- 
tition as  to  the  amount  of  indebted- 
ness should  have  been  overruled.  Car- 
penter v.  Minter,  72  Tex.  370,  12  S.  W. 
180. 

Averments  as  to  Interest — In  the 
petition  the  note  sued  on  was  de- 
scribed as  of  date  December  2,  1890, 
and  due  sixty  days  thereafter,  with  in- 
terest' from  maturity.  The  affidavit 
described  it  as  bearing  interest  from 
date.  Held,  the  attachment  should 
have  been  quashed  on  account  of  the 
variance.  Moore  &  Co.  v.  First  Nat. 
Bank,  82  Tex.  537,   18  S.  W.  657. 

In  a  suit  against  the  maker  of  drafts 
drawn  in  Mississippi  on  merchants  in 
"Mobile,  Ala.,"  where  the  rate  of  in- 
terest of  neither  of  said  states  was  al- 
leged, but  it  was  alleged  that  the  de- 
fendant was  indebted  to  plaintiffs  in  a 
certain  amount  (the  principal  of  the 
drafts),  "exclusive  of  interest,"  and  the 
prayer  was  for  "said  sum  damages  and 
costs  of  suit,  and  for  other  necessary 
and  proper  relief,"  it  was  held  that  it 
was  not  good  ground  to  quash  an  at- 
tachment obtained,  that  the  affidavit 
stated  that  the  defendant  was  justly 
indebted  to  the  plaintiffs  in  the  sum 
of  ten  hundred  and  one  dollars  and 
ninety-eight  cents,  principal,  exclusive 
of  interest,  and  did  not  state  the 
amount  of  interest  claimed,  if  any. 
Wright  v.  Ragland,  18  Tex.  2«9. 

A  variance  between  the  petition  and 
the  affidavit  as  to  the  amount — the  pe- 
tition claiming  $239.50  and  certain  in- 
terest, and  the  affidavit  stating  the 
indebtedness  as  $239.50 — without  men- 
tioning the  interest,  does  not  vitiate 
the  attachment.  Smith  v.  Mather  (Civ. 
App.),  49  S.  W.  257,  citing  Stewart  v. 
Heindenheimer  Bros.,  55  Tex.  644,648; 
Aultman,  etc.,  Co.  v.  Smyth  (Civ. 
App.),   43    S.   W.    932. 


Discrepancies  Arising  Through  Mis- 
calculation; Errors  Corrected  by  the 
Record,  etc. — K  mistake  of  a  small 
amount,  clearly  arising  from  miscal- 
culation of  interest  apparent  upon  the 
pleadings,  is  not  fatal.  Rainwater- 
Boogher  Hat  Co.  v.  O'Neal,  82  Tex. 
337,  18  S.  W.  570;  Sanger  v.  Texas 
Gin,  etc.,  Co.  (Civ.  App.),  47  S.  W. 
740. 

An  original  petition  filed  in  an  at- 
tachment suit  showed  a  discrepancy 
between  the  amount  named  therein  and 
the  amount  stated  in  the  affidavit,  the 
amount  stated  in  the  petition  being  the 
smaller  amount.  An  account  attached 
to  the  petition  giving  the  correct 
amount  was  to  be  taken  as  a  part  of 
the  petition,  and  construing  the  peti- 
tion and  the  account  together  as  part 
of  one  and  the  same  document,  the 
correct  amount  was  shown  and  there 
was  no  variance  between  the  amount 
stated  in  the  petition  and  that  stated 
in  the  affidavit,  and  therefore  no 
ground  for  quashing  the  writ.  La 
Force  v.  Schiff-Lewin  Co.  (Civ.  App.), 
29  S.  W.  77.  See,  also,  Donnelly  v. 
Elser,  69  Tex.  282,  6  S.  W.  563;  Rain- 
water-Boogher  Hat  Co.  v.  O'Neal,  82 
Tex.  337,  18  S.  W.  570;  Tarkinton  v. 
Broussard  &  Co.,  51  Tex.  550. 

It  was  perfectly  competent  for  the 
plaintiff  upon  filing  an  amended  peti- 
tion to  correct  the  error  in  the  origi- 
nal petition  by  stating  the  amount 
correctly  in  the  amended  petition.  La 
Force  v.  Schiff-Lewin  Co.  (Civ.  App.), 
29  S.  W.  77.  See,  also,  Donnelly  v. 
Elser,  69  Tex.  282,  6  S.  W.  563;  Rain- 
water Boogher  Hat  Co.  v.  O'Neal,  82 
Tex.  337,  18  S.  W.  570;  Tarkinton  v. 
Broussard  &  Co.,  51  Tex.  550. 

Where  the  Affidavit  Is  for  a  Less 
Sum. — It  has  been  repeatedly  held 
that,  where  the  affidavit  for  a  writ  of 
attachment  is  for  a  less  sum  than  is 
claimed  in  the  petition,  the  writ  is  not 
thereby  vitiated.  It  is  not  essential  to 
the  validity  of  the  attachment  that  it 
be  sued  out  for  the  whole  amount  of 
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the  debt  claimed  in  the  petition.  If 
the  affidavit  states  a  sum  certain,  but 
less  than  the  amount  actually  due  and 
sought  to  be  recovered,  such  variance 
furnishes  no  ground  for  quashing  the 
attachment.  Stewart  v.  Heidenheimer 
Bros.,  55  Tex.  644,  648;  Dwyer  v.  Test- 
ard,  65  Tex.  432;  Evans  v.  Lawson, 
etc.,  Co.,  64  Tex.  199;  Aultman,  etc., 
Co.  v.  Smyth  (Civ.  App.),  43  S.  W. 
932;  Sanger  v.  Texas  Gin,  etc.,  Co. 
(Civ.  App.),  47  S.  W.  740;  Smith  v. 
Mather  (Civ.  App.),  49  S.  W.  257;  El- 
rod  Bros.  v.  Rice  (Civ.  App.),  99  S. 
W.    733. 

Thus  where  notes  provide  for  the 
contingent  payment  of  attorney's  fees 
in  the  event  of  suit  to  collect  the  same 
it  is  proper  to  include  the  attorney's 
fees  in  the  petition  and  to  exclude 
them  from  the  amount  stated  in  the 
affidavit  since  an  attachment  will  not 
lie  for  so  much  of  the  claim  as  is  con- 
tingent. Aultman,  etc.,  Co.  v.  Smyth 
(Civ.   App.),   43    S.   W.   932. 

Where  the  amount  of  indebtedness 
sworn  to  in  the  affidavit  for  an  attach- 
ment was  merely  the  principal  sued 
for,  and  did  not  include  the  interest 
and  attorney's  fee  claimed  in  the  pe- 
tition, held,  that  the  attachment 
should  issue  for  the  amount  sworn  to; 
that  the  petition  was  not  sworn  to, 
and  there  was  no  uncertainty  as  to  the 
amount  sought  to  be  secured  by  the 
attachment;  the  affidavit  was  sufficient. 
Evans  v.  Lawson,  etc.,  Co.,  64  Tex. 
199,  following  Stewart  v.  Heidenheimer 
Bros.,   55   Tex.   644,   648. 

An  affidavit  for  attachment  stated 
the  amount  of  the  debt,  which  was 
three  dollars  less  than  the  amount 
stated  in  the  petition,  which  was  not 
verified  by  affidavit;  the  amount  stated 
in  the  affidavit  corresponded  with  the 
amount  stated  in  the  writ  which  was 
issued.  Held,  that  the  variance  was 
not  fatal.  Stewart  v.  Heidenheimer 
Bros.,  55  Tex.  644,  cited  in  Sanger  v. 
Texas  Gin,  etc.,  Co.  (Civ.  App.),  47  S. 
W.   740. 


Court  Guided  by  Amended  Petition 
in  Passing  on  Motion. — Where  a  mo- 
tion is  filed  to  quash  the  attachment 
upon  the  ground  of  variance  between 
the  amount  named  in  the  affidavit  and 
that  sued  for  in  the  petition,  the  court 
in  passing  upon  the  question  is  to  be 
guided  by  the  amended  petition,  where 
such  has  been  filed,  as  it  takes  the 
place  of  the  original.  Moore  Bros.  v. 
Corley,  4  App.  Civ.  Cases,  §  138,  16 
S.  W.  787. 
cc.    As  to  Time  of  Maturity. 

An  affidavit  for  attachment  which 
states  that  the  debt  is  due  at  one  time 
while  the  petition  states  a  different 
time,  is  fatally  defective.  Evans  v. 
Tucker,   59  Tex.  249. 

But  Verified  Account  in  Justice 
Court  Not  Pleading. — Attachment  in 
justice  court.  Motion  to  quash  the  at- 
tachment on  account  of  a  variance  be- 
tween the  affidavit  to  the  account  and 
the  affidavit  for  attachment  as  to  the 
time  of  the  maturity  of  the  debt  was 
overruled  by  the  justice,  but  on  appeal 
sustained  by  the  district  court.  Held, 
error.  The  affidavit  to  the  account  was 
evidence,  and  not  pleading.  Brasher, 
etc.,  Co.  v.  Cuchia,  4  Tex.  Civ.  App. 
690,  24  S.  W.  85. 

(2)    Variance   between    Affidavit    and 
Writ 

An  attachment  is  not  open  to  a  mo- 
tion to  quash  because  of  the  variance 
between  the  affidavit  and  writ  and  the 
return  upon  the  writ,  in  that  the  re- 
turn shows  that  the  property  levied 
upon  was  the  property  of  W.  C. 
Turner,  without  stating  that  W.  C 
Turner  was  doing  business  under  the 
style  and  name  of  M.  Turner,  where 
the  citation  affidavit  and  writ  each 
show  that  the  suit  was  against  W.  C. 
Turner,  doing  business  under  the  style 
and  name  of  M.  Turner,  and  that  the 
debt  sued  for  was  the  identical  debt 
evidenced  by  the  account.  Prince  & 
Co.  v.  Turner,  2  App.  Civ.  Cases,  § 
657. 

Where    the    affidavit   for   an   attach- 
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raent  recited  that  the  defendant  ure- 
sides  beyond  the  jurisdiction  of  the 
republic,  so  that  the  ordinary  process 
of  law  can  not  be  served  on  him;"  and 
also  that  the  defendant  "is  so  making 
way  with  his  property  that  the  said 
plaintiff  will  be  likely  to  lose  his  debt;" 
and  the  writ  recites,  "oath  having  also 
been  made  that  the  said  John  Gregg 
absconds  or  secretes  himself,  or  re- 
sides beyond  the  jurisdiction  of  the 
court,  so  that  the  ordinary  process  of 
law  can  not  be  served  against  him,  or 
is  about  to  remove  his  property  be- 
yond the  jurisdiction  of  the  court," 
etc.:  Held,  that  there  is  a  material 
departure  from  the  affidavit  in  the 
writ,  by  reason  of  which  the  writ 
should  have  been  quashed  on  motion. 
Gregg   v.   York,   Dallam   528. 

(3)  Variance  between  Writ  and  Peti- 
tion. 

It  is  not  a  valid  objection  that  the  at- 
tachment was  for  a  different  amount 
from  that  claimed  in  the  petition.  Har- 
rison v.  Harwood,  31  Tex.  650,  651. 

A  plaintiff  in  attachment  is  not 
bound  to  attach  to  the  full  extent  of 
his  demand;  and  where,  in  such  a  writ, 
the  petition  stated  distinctly  from  the 
rest  of  the  plaintiffs  demand  therein  j 
the  debt  for  which  the  process  of  at- ! 
tachment  was  asked  and  issued,  it  was 
not  error  in  the  court  to  refuse  a  mo- 
tion to  quash  the  attachment,  based  on 
the  ground  that  the  writ  was  issued 
for  an  amount  different  from  that 
claimed  in  the  petition.  Dwyer  v. 
Testard,  65  Tex.  432,  citing  Evans  v. 
Lawson,  etc.,  Co.,  64  Tex.  199. 

(4)  As  to  Amount  Claimed  in  Affidavit 
or  Petition  and  Amount  Shown  by 
the  Evidence,  Exhibits,  etc. 

An  attachment  is  not  necessarily 
rendered  invalid  by  a  discrepancy  be- 
tween the  amount  actually  due  as  de- 
veloped by  the  evidence  upon  the  trial 
upon  the  notes  sued  on,  and  the 
amount  alleged  to  be  due  in  the  affi- 
davit for  the  attachment.  Byrne  v. 
First  Nat.  Bank,  20  Tex.  Civ.  App.  194, 


49  S.  W.  706,  affirmed  in  93  Tex.  636, 
no  op. 

That  one  sues  for  more  than  the 
facts  devoloped  on  the  trial  establish 
that  he  is  entitled  to  recover  is  no 
ground  for  quashing  an  attachment 
sued  out  by  him.  Woldert  v.  Nedder- 
hutt  Packing  Provision  Co.,  18  Tex. 
Civ.  App.  602,  46  S.  W.  378,  affirmed  in 
93  Tex.  658,  no  op. 

"Even  if  there  should  be  a  small 
amount  of  interest  in  the  claim  of  the 
plaintiff,  in  excess  of  that  to  which  he 
may  be  found  to  be  entitled  upon  the 
trial,  this  would  not  be  sufficient 
ground  upon  which  to  quash  the  at- 
tachment." Hereford  Cattle  Co.  v. 
Powell,  13  Tex.  Civ.  App.  496,  499,  36 
S.  W.  1033,  affirmed  in  93  Tex.  731,  no 
op.;  Rainwater-Boogher  Hat  Co.  v. 
O'Neal,  82  Tex.  337,  18  S.  W.  570; 
Donnelly  v.  Elser,  69  Tex.  282,  6  S.  W. 
563;  Rogers  z\  East  Line  Lumber  Co., 
11  Tex.  Civ.  App.  108,  33  S.  W.  312, 
affirmed  in  93  Tex.  737,  no  op. 

When  the  petition  for  attachment 
and  the  affidavit  thereto  states  the 
same  sum  of  money  as  being  due  from 
the  defendant  on  an  account  consist- 
ing of  many  items,  which  account  is 
attached  to  the  petition  as  an  exhibit, 
and  it  is  found  that  by  correctly  add- 
ing up  the  items,  they  do  not  aggre- 
gate by  a  small  amount  the  sum  al- 
leged to  be  due,  the  variance  will  not 
vitiate  the  writ.  Donnelly  v.  Elser,  69 
Tex.  282,  6  S.  W.   563. 

A  variance  or  discrepancy  between 
the  exhibits  attached  to  the  original 
and  amended  petition  affords  no 
ground  for  quashing  the  attachment  so 
long  as  the  amount  of  indebtedness 
claimed  in  the  affidavit  is  the  same, 
or,  if  different  in  amount,  such  differ- 
ence is  accounted  for  by  a  payment 
alleged  to  have  been  made  after  the 
affidavit  was  filed  and  the  attachment 
issued.  Norvell-Shapleigh  Hardware 
Co.  v.  Hall,  etc.,  Mach.  Works  (Civ. 
App.),   91   S.   W.   1092,   1093. 

Tn    attachment    proceedings    to     re- 
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cover  the  amounts  specified  in  several 
promissory  notes,  it  was  alleged  that 
the  defendants  contracted  in  the  notes 
to  pay  "ten  per  cent  as  attorney's  fees 
on  the  respective  amounts  of  said 
notes,  in  case  suit  or  suits  had  to  be 
brought  thereon  to  collect  the  same 
or  either  of  them,  and  in  case  defend- 
ants made  default  in  payment  of  either 
of  them."  A  note  offered  in  evidence 
provided  only  for  the  ten  per  cent  at- 
torney's fees  upon  the  amount  of  that 
particular  note.  Held,  that  the  vari- 
ance was  fatal  and  the  note  properly 
excluded.  Espey  v.  Heidenheimer 
Bros.,  58  Tex.  662. 

Verified  Account  Filed  in  Justice 
Court  Evidence  and  Not  Pleading.— 
See  Brasher,  etc.,  Co.  v.  Cuchia,  4 
Tex.  Civ.  App.  690,  24  S.  W.  85. 

d.    That  Petition  Does    Not    State    a 
Liquidated  Demand. 

A  motion  to  quash  the  writ  based 
upon  the  ground  that  the  cause  of  ac- 
tion asserted  by  plaintiff  in  his  plead- 
ing at  the  time  of  the  issuance  of 
the  attachment  was  not  a  liquidated 
demand,  and  would  not  support  an 
attachment  proceeding  was  properly 
overruled  where  the  affidavit  for  the 
attachment  was  separate  and  distinct 
from  the  pleading,  and  alleged  an  in- 
debtedness by  defendant  to  plaintiff 
for  a  specific  liquidated  demand,  and 
contained  the  proper  allegations  for 
the  issuance  of  the  writ.  If  it  was 
true,  as  contended,  that  the  petition 
was  subject  to  a  general  demurrer, 
still,  if  the  suit  was  founded  on  a 
proper  cause  of  action,  the  petition 
could  be  amended,  and  the  amendment 
would  relate  back  and  support  an  at- 
tachment issued  upon  filing  of  the 
original  petition.  Tarkinton  v.  Brous- 
sard  &  Co.,  51  Tex.  550;  Boyd  v. 
Beville,  91  Tex.  439,  44  S.  W.  287,  re- 
versing 16  Tex.  Civ.  App.  491,  41  S. 
W.  670,  42  S.  W.  318.  The  trial  court 
did  not  err  in  overruling  the  motion 
to  quash   the  attachment.     Thomas  v. 


Ellison    (Civ.    App.),    110    S.    W.    934, 
935. 

e.  That  Affidavit  or  Petition  Does  Not 
State  Amount  of  Debt  and 
Whether  Due  or  Not  Due 

See  ante,  "As  to  the  Amount  of  the 
Demand,"  VI,  B,  5,  d;  "Time  of  Ma- 
turity," VI,  B,  5,  e;  post,  "Amount  of 
the  Debt  and  Whether  Due  or  Not 
Due,"  VII,  A,  1,  b,  (1). 
2.  Who  May  Urge  Matter  of  Abate- 
ment, 
a.    The  Defendant. 

(1)  Generally;  Right  to  Quash  for 
Defects  and  Irregularities  Limited 
to  Defendant. 

As  we  have  seen,  the  defendant  in 
the  attachment  can  not  set  up  the 
falsity  of  the  affidavit  on  which  the 
attachment  is  found,  while  a  subse- 
quent attaching  or  execution  creditor 
may.  See  ante,  "Falsity  of  the  Affi- 
davit," VI,  H,  1,  a. 

On  the  other  hand,  while  a  junior 
attaching  creditor  may  attack  the  truth 
of  the  affidavit  and  set  up  that  the  at- 
tachment was  sued  out  upon  a  demand 
fictitious  in  whole  or  in  part,  or  that 
it  was  otherwise  fraudulent  or  collusive, 
it  is  equally  well  settled  that  the  right 
to  abate  the  attachment  on  account  of 
defects  in  the  affidavit  or  bond,  or  be- 
cause of  irregularities  or  informalities 
in  the  proceedings,  is  restricted  to  the 
defendant  in  the  attachment  and  can 
not  be  availed  of  by  junior  attaching 
creditors,  bona  fide  purchasers,  etc. 
Latham  v.  Selkirk,  11  Tex.  314,  320; 
Webb  v.  Mallard,  27  Tex.  80,  84;  Doug- 
lass, etc.,  Co.  v.  Neil  &  Co.,  37  Tex. 
528;  Peiser  &  Co.  v.  Peticolas,  50  Tex, 
638;  Peticolas  v.-  Carpenter,  53  Tex. 
23,  24;  Nenney  v.  Schluter  &  Co.,  62 
Tex.  327;  Still  v.  Focke,  66  Tex.  715, 
718,  2  S.  W.  59;  Bateman  Bros.  r. 
Ramsey,  74  Tex.  589,  592,  12  S.  W. 
235;  Goodbar,  etc.,  Co.  v.  City  Nat. 
Bank,  78  Tex.  461,  14  S.  W.  851;  Ft. 
Worth  Pub.  Co.  v.  Hitson,  80  Tex.  216. 
234,  14  S.  W.  843,  16  S.  W.  551;  Barelli 
v.  Wagner,  5  Tex.  Civ.  App.  448,  27  S.  W. 
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17;  Roos  v.  Lewyn,  5  Tex.  Civ.  App. 
593,  24  S.  W.  538,  23  S.  W.450;  Mallctte 
v.  Ft.  Worth  Pharmacy  Co.,  21  Tex.  Civ. 
App.  267,  51  S.  W.  859  (affirmed  in  93 
Tex.  667,  no  op.) ;  Peters  Furniture  Co. 
v.  Dickey,  2  Posey  237,  238;  Slade  v.  Le 
Page,  8  Tex.  Civ.  App.  403,  27  S.  W. 
952;  Steinam  v.  Gahwiler  (Civ.  App.), 
30  S.  W.  472,  474;  Barkley  v.  Wood 
(Civ.  App.),  41  S.  W.  717. 

Revised  Statutes,  art  159,  prescribes 
that  "every  original  attachment  issued 
without  affidavit  and  bond  as  herein 
provided  shall  be  abated  on  motion  of 
defendant."  In  accordance  with  this 
statute  the  right  to  abate  an  attach- 
ment on  account  of  defects  in  the  af- 
fidavit or  bond  has  been  restricted  to 
defendants,  and  has  not  been  allowed 
to  creditors  subsequently  causing  the 
same  property  to  be  attached.  Good- 
bar,  etc.,  Co.  v.  City  Nat.  Bank,  78 
Tex.  461,  14  S.  W.  851. 

Where  a  bona  fide  purchaser  of  land 
for  value,  purchasing  after  the  levy  of 
an  attachment,  intervenes  in  the  at- 
tachment suit  and  attacks  the  attach- 
ment upon  the  ground  that  it  was  sued 
out  on  a  fictitious  debt,  he  is  limited 
to  the  issue  whether  or  not  a  valid 
debt  exists.  If  the  debt  is  proved,  he 
can  not  raise  an  objection  based  upon 
a  variance  between  the  plea  and  the 
evidence  as  to  its  nature.  Barkley  v. 
Wood   (Civ.  App.),  41  S.  W.  717. 

A  subsequent  lien  creditor  is  not  en- 
titled to  have  a  prior  attachment  va- 
cated upon  the  sole  ground  that  it 
was  sued  out  without  reasonable 
grounds  for  believing  the  affidavit  for 
attachment  to  be  true.  Mallette  v. 
Ft.  Worth  Pharmacy  Co.,  21  Tex.  Civ. 
App.  267,  51  S.  W.  859,  affirmed  in 
93  Tex.  667,  no  op. 

Where  Property  of  Nonresident 
Has  Been  Attached. — That  the  act 
was  intended  to  apply  as  well  to  cases 
where  the  property  of  a  nonresident 
has  been  attached,  if  there  could  be 
any  question  as  to  that,  is  made  clear 
by  the  eighteenth  section,  which  de- 
2    Tex— 27 


clares,  "That  no  judgment  shall  be 
rendered  in  suits  by  attachment  unless 
the  citation  or  summons  has  been 
served  in  the  ordinary  mode  or  by 
publication  in  the  manner  provided  by 
law."  Pasch.  Dig.,  art.  156.  Barelli  v. 
Wagner,  5  Tex.  Civ.  App.  448,  27  S. 
W.  17. 

(a)  Waiver  of  Defects;  Want  of  Af- 
fidavit, Bond,  etc.,  Not  Jurisdic- 
tional. 

Aside  from  the  statutory  provision, 
the  doctrine  that  the  right  to  have  the 
writ  quashed  or  abated  because  of  de- 
fects and  irregularities  is  restricted  to 
the  defendant,  rests  in  part  upon  the 
ground,  that  the  requirements  as  to 
affidavit,  bond,  and  strict  pursuance  of 
the  statute  are  not  of  a  jurisdictional 
character,  but,  like  many  matters  in- 
tended for  the  protection  of  the  de- 
fendant in  legal  proceedings,  are  of  such 
character  that  he  may  waive  them  if 
he  sees  fit,  and  that  they  are  waived 
unless  the  defendant  urges  the  want 
thereof  by  proper  motion  or  plea. 
Therefore,  they  are  personal  and  can 
not  be  urged  in  his  behalf  by  third 
persons.  Douglass,  etc.,  Co.  v.  Neil  & 
Co.,  37  Tex.  528;  Goodbar,  etc.,  Co.  v. 
City  Nat.  Bank,  78  Tex.  461,  469,  14 
S.  W.  851;  Stewart  v.  Small  wood,  46 
Tex.  Civ.  App.  467,  471,  102  S.  W. 
159;  Rowan  v.  Shapard,  etc.,  Co.,  2 
App.  Civ.  Cases,  §§  295,  296. 

(3)  Limitation  of  Rule  That  Defects 
and  Irregularities  Available  Only 
to  the  Defendant 

See  post,  "Sureties  upon  Replevy 
Bond,"  VI,  H,  2,  e;  "Claimant  upon 
Trial  of  Right  of  Property,"  VI,  H, 
2,  f. 

(4)  Where  Assets  of  Defendant  Have 
Been  Placed  in  Hands  of  Re- 
ceiver. 

That  the  assets  of  defendant  had 
been  placed  in  the  hands  of  a  receiver 
would  not  prevent  such  defendant 
from  moving  to  set  aside  an  attach- 
ment upon    his    property.      East,  etc., 
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Lumber  Co.  v.  Warren  &  Son,  78  Tex. 
318.  14  S.  W.  783. 

b.  Junior  Attaching  Creditors. 

See  ante,  "Falsity  of  the  Affidavit," 
VI,  H,  1,  a;  "That  Attachment  Issued 
on  Fictitious  Demand,  or  Was  Other- 
wise Fraudulent  or  Collusive,"  VI,  H, 
1,  b;  "Generally;  Right  to  Quash  for 
Defects  and  Irregularities  Limited  to 
Defendant/'  VI,   H,  2,  a,    (1). 

c.  Bona  Fide  Purchasers. 

See  ante,  "That  Attachment  Issued 
on  Fictitious .  Demand,  or  Was  Other- 
wise Fraudulent  or  Collusive,"  VI,  H, 
1,  b;  "Generally;  Right  to  Quash  for 
Defects  and  Irregularities  Limited  to 
Defendant,"  VI,   H,   2,  a,    (1). 

d.  Execution  Creditors. 

See  ante,  "That  Attachment  Issued 
on  Fictitious  Demand,  or  Was  Other- 
wise Fraudulent  or  Collusive,"  VI,  H, 
1,  b;  "Generally;  Right  to  Quash  for 
Defects  and  Irregularities  Limited  to 
Defendant,"   VI,   H,   2,  a,    (1). 

e.  Sureties  upon  Replevy  Bond. 

B.  instituted  suit  against  W.  by  at- 
tachment: W.  replevied  the  attached 
property,  giving  E.  and  H.  as  sureties 
on  his  replevy  bond.  Subsequently,  the 
plaintiff  and  defendant  in  attachment 
entered  into  an  agreement  whereby 
the  defendant  acknowledged  the  just- 
ness of  the  plaintiff's  demand,  and 
agreed  that  the  attachment  should 
stand.  The  sureties,  who  were  not 
parties  to  this  agreement,  filed  their 
plea  of  intervention,  asking  to  be 
made  parties  to  the  suit  in  so  far  as 
they  were  liable  on  the  replevy  bond, 
and  charged  collusion  between  the 
parties  to  defraud  them,  and  prayed 
that  the  agreement  be  held  void,  the  at- 
tachment quashed  for  certain  defects, 
and  that  they  be  relieved  from  all  re- 
sponsibility on  the  replevy  bond.  Held, 
that  the  sureties  upon  the  replevy 
bond  were  bound  for  the  forthcoming 
of  the  property  attached,  only  upon 
the  conditions  that  the  proceedings  in 
the  attachment  were  legal  and  proper, 


and  that  the  property  levied  upon  was 
subject  to  the  attachment.  The  court 
below,  therefore,  did  not  err  in  allow- 
ing them  to  intervene  to  protect  their 
rights  by  moving  to  quash  the  attach- 
ment.   Burch  v.  Watts,  37  Tex.  135. 

f.    Claimant   upon  Trial   of  Right  of 
Property. 

See,  also,  ante,  "Generally,  Right  to 
Quash  for  Defects  and .  Irregularities 
Limited  to  Defendant"  VI,  H,  2, 
a,   (1). 

Even  though  an  affidavit  is  defective, 
a  claimant  is  not  in  a  position  to  at- 
tack it  in  a  trial  of  the  right  of  prop- 
erty seized  by  virtue  of  a  writ  of  at- 
tachment issued  in  a  case  to  which  he 
was  not  a  party,  and  especially  when 
there  was  no  pleading  setting  up  the 
invalidity  of  the  attachment.  Steinam 
v.  Gahwiler  (Civ.  App.),  30  S.  W.  472, 
474.  See,  also,  Roos  v.  Lewyn,  5  Tex. 
Civ.  App.  593,  23  S.  W.  450,  24  S.  W. 
538;  Slade  v.  Le  Page,  8  Tex.  Civ. 
App.  403,  27  S.  W.  952;  Goodbar,  etc, 
Co.  v.  City  Nat.  Bank,  78  Tex.  461,  14 
S.  W.  851. 

Where  the  court  foreclosing  m  an  at- 
tachment lien  has  jurisdiction  of  the 
parties  by  personal  service,  a  stranger 
to  the  proceeding  who  is  a  claimant  of 
the  property  attached  can  not  after- 
wards defeat  the  judgment  of  fore- 
closure by  showing  that  it  was  issued 
on  an  insufficient  affidavit.  Slade  v. 
Le  Page,  8  Tex.  Civ.  App.  403,  27  S. 
W.  952. 

"Although  it  is  an  expression  com- 
monly met  with  in  decisions  of  our 
own  courts  as  well  as  others,  that  an 
insufficient  affidavit  or  bond  vitiates 
the  writ,  this  has  generally,  if  not  al- 
ways, been  in  cases  where  the  defect 
was  being  claimed  in  the  same  pro- 
ceeding. The  great  weight  of  author- 
ity appears  to  sustain  the  view  that 
the  judgment  of  foreclosure  is  not 
subject  to  be  opened  by  defendant 
and  for  less  reason  by  others,  in  a 
collateral  proceeding,  to  admit  evi- 
dence     of      the       existence       of     a 
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vice  in  suing  out  the  writ;  and 
it  seems  to  us  this  rule  may  well 
rest  on  the  principle,  that  'where  the 
court  has  jurisdiction  of  the  .parties,  it 
has  jurisdiction  to  determine  the  ques- 
tion between  them,  whether  or  not  an 
attachment  sued  out  in  the  cause  is 
valid  for  the  purpose  of  foreclosure, 
and  an  error  of  judgment  in  such 
case,  as  in  other  cases,  should  be 
available  only  on  appeal.'"  Slade  v. 
Le  Page,  8  Tex.  Civ.  App.  403,  405,  27 
S.  W.  952. 

The  trial  of  the  claim  is  not  a  part 
of  the  same  cause.  It  is  clearly  a 
separate  proceeding,  one  between  dif- 
ferent parties,  tried  on  a  separate  is- 
sue, and  oftentimes  in  a  different  court. 
Slade  v.  Le  Page,  8  Tex.  Civ.  App. 
403,  405,  27  S.  W.  952. 

The  fact  that  the  affidavit  in  the  at- 
tachment suit  fails  to  state  that  the 
defendant  was  justly  indebted  to  the 
plaintiffs  does  not  render  the  attach- 
ment void.  It  is  a  mere  irregularity 
and  not  a  jurisdictional  defect  render- 
ing the  judgment  void.  The  attach- 
ment can  be  avoided  because  of  such 
defect  by  the  defendant  in  the  attach- 
ment proceedings  only,  and  at  the 
proper  time.  He  has  the  right  to 
complain  of  it;  and  having  failed  to 
do  so,  the  omission  is  cured  by  the 
judgment  which  establishes  the  just- 
ness of  the  debt,  and  is  not  open  to 
objection  on  the  part  of  a  claimant  in 
a  trial  of  the  right  of  property.  Roos 
v.  Lewyn,  5  Tex.  Civ.  App.  593,  600, 
23  S.  W.  450,  24  S.  W.  538,  reviewing 
the  decisions  in  Latham  v.  Selkirk,  11 
Tex.  314,  320;  Webb  v.  Mallard,  27 
Tex.  80,  84;  Still  v.  Focke,  66  Tex. 
715,  718,  2  S.  W.  59;  Ft.  Worth  Pub. 
Co.  v.  Hitson,  80  Tex.  216,  234,  14  S. 
W.  843,  16  S.  W.  551. 

Qualification  of  Rule*— The  doctrine 
laid  down  in  certain  cases  (Latham 
v.  Selkirk,  11  Tex.  314,  320;  Ft  Worth 
Pub.  Co.  v.  Hitson,  80  Tex.  216,  14 
S.  W.  843,  16  S.  W.  551;  Roos  v. 
Lewyn,    5    Tex.    Civ.    App.    593,   23    S. 


W.  450,  24  S.  W.  538),  that  a  stranger 
to  the  process  by  which  property  is 
seized  can  not  question  the  regularity 
of  the  writ,  judgment  or  proceedings 
on  which  it  is  based,  can  not  be  ac- 
cepted in  its  broadest  sense.  Thus 
upon  a  trial  of  the  right  of  property 
a  claimant  may  by  a  special  plea 
question  the  regularity  not  of  the  writ, 
but  of  the  levy,  and  may  show  that 
the  property  was  never  actually  seized 
by  the  officer,  but  remained  at  all 
times  in  the  undisturbed  possession 
of  the  defendant  in  the  attachment, 
and  that  the  nature  of  the  property 
was  such  that  a  valid  levy  could  only 
be  made  by  actual  seizure  of  the  prop- 
erty under  the  statute.  Scott  v.  De- 
Witt,  42  Tex.  Civ.  App.  69,  93  S.  W. 
215. 

But  this  can  not  be  done,  except  in 
cases  in  which  the  judgment  of  fore- 
closure was  for  some  reason  a  nullity, 
and  entitled  to  no  force.  Slade  v.  Le 
Page,  8  Tex.  Civ.  App.  403,  405,  27 
S.  W.  952. 

"Can  one  who  interposes  a  claim  in 
the  manner  provided  by  our  statute  for 
the  trial  of  the  right  of  property  levied 
on  under  execution,  attachment,  seques- 
tration, or  other  like  writ,  question  the 
regularity  of  the  writ,  proceeding,  or 
judgment  upon  which  it  is  based?  If 
he  can,  to  what  extent  and  how  can  such 
a  question  be  raised?  *  *  *  When 
one  is  in  possession  of  property  by 
virtue  of  a  sale  which  is  sought  to  be 
avoided  upon  the  ground  of  fraud,  by 
one  who  claims  to  be  a  judgment 
creditor  of  his  vendor,  and  the  prop- 
erty is  levied  upon  by  virtue  of  an 
execution,  such  writ  being  prima  facie 
evidence  of  the  existence  of  the  rela- 
tion of  creditor  and  debtor  between 
the  parties  to  it,  he  (the  claimant)  be- 
ing the  party  in  possession,  can  (upon 
a  trial  of  the  right  of  property)  show 
that  such  relation  does  not  exist,  by 
proving  that  the  judgment  upon 
which  it  issued  or  that  the  execution 
is  a  nullity,  and  thus  protect  his  pos- 
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session  of  the  property;  for  whatever 
fraud  there  may  have  been  in  the  ac- 
quisition of  the  property  by  the  claim- 
ant, it  is  a  matter  of  no  concern  to  one 
who  is  not  a  creditor  through  whom  the 
property  was  acquired.  *  *  *  The 
invalidity  of  the  judgment  or  execu- 
tion can  be  shown  for  that  purpose,  if 
the  question  is  raised  at  the  proper 
time  and  in  the  proper  manner,  by 
the  claimant  who  was  in  possession  of 
the  property  when  it  was  seized,  in 
our  statutory  proceeding  for  the  trial 
of  the  right  of  property,  as  well  as  in 
any  other  character  of  action  where 
the  question  may  arise."  Roos  v. 
Lewyn,  5  Tex.  Civ.  App.  593,  596,  23 
S.  W.  450,  24  S.  W.  538;  Latham  v. 
Selkirk,  11  Tex.  314,  320;  Webb  v. 
Mallard,  27  Tex.  80,  84;  Still  v.  Focke, 
66  Tex.  715,  718,  2  S.  W.  59;  Ft.  Worth 
Pub.  Co.  v.  Hitson,  80  Tex.  216,  234, 
14  S.  W.  843,  16  S.  W.  551. 

But  without  it  is  shown  that  the 
judgment  is  null  and  void,  so  that  it 
may  be  attacked  collaterally,  the 
validity  of  the  execution  can  only  be 
attacked  by  the  claimant  for  the  pro- 
tection of  his  possession,  and  a  judg- 
ment in  his  favor  on  such  an  issue 
does  not  conclude  the  plaintiff  from 
taking  the  proper  steps  to  subject  the 
property  to  his  judgment.  Roos  v. 
Lewyn,  5  Tex.  Civ.  App.  593,  599,  23 
S.  W.  450,  24  S.  W.  538,  reviewing 
Latham  v.  Selkirk,  11  Tex.  314,  320; 
Webb  v.  Mallard,  27  Tex.  80,  84; 
Still  v.  Focke,  66  Tex.  715,  718,  2  S. 
W.  59;  Ft.  Worth  Pub.  Co.  v.  Hitson, 
80  Tex.  216,  234,  14  S.  W.  843,  16  S. 
W.  551. 
g.    Garnishees.' 

In  a  suit  commenced  by  attachment, 
the  defendants  took  no  exceptions  to 
the  attachment  proceedings,  but 
pleaded  to  the  merits,  and  judgment 
was  rendered  against  them;  after 
which  garnishees  traversed,  by  pleas, 
the  affidavit  for  the  attachment.  Held, 
that  exceptions  were  'properly  sus- 
tained    to     the     pleas.       It  was     not 


competent  for  garnishees  thus  to  make 
for  the  defendants  a  defense  which  the 
latter  did  not  make  for  themselves, 
and  which,  after  judgment,  would  not 
have  been  available  even  to  the  de- 
fendants themselves.  Douglass,  etc., 
Co.  v.  Neil  &  Co/,  37  Tex.  528. 

3.    When   Matter   of  Abatement  May 
Be  Urged. 

a.  Early  Rule. 

In  an  early  decision  it  was  held  that 
a  plea  in  abatement  to  an  attachment 
must  be  filed  at  the  return  term,  and 
that  a  motion  to  quash,  being  in  the 
nature  of  a  plea  in  abatement,  must 
be  made  at  the  same  term.  Sloo  v. 
Powell,  Dallam  467. 

Therefore,  where  a  defendant,  being 
sued  in  an  action  commenced  by  an 
attachment  sued  out  by  the  plaintiffs' 
attorneys,  filed  .a  general  demurrer 
and  a  general  denial,  and  on  a  subse- 
quent day  filed  a  plea  in  abatement 
under  oath,  setting  forth  that  he  had 
notified  the  attorneys  to  produce  their 
power  of  attorney,  if  any  they  had, 
from  the  plaintiffs,  authorizing  them 
to  make  the  oath  or  to  sign  the  plain- 
tiffs' names  to  the  attachment  bond, 
but  they  had  failed  and  refused  to 
produce  any  power  of  attorney,  and 
defendant  was  informed  that  they  had 
none,  wherefore  defendant  alleged  in 
abatement  of  the  writ  that  the  plain- 
tiffs1 names  upon  the  attachment  bond 
were  placed  there  by  the  attorneys 
without  any  written  authority  under 
seal  from  the  plaintiffs  empowering 
the  attorneys  to  sign  the  names  of  the 
plaintiffs  to  the  bond,  the  supreme 
court  was  of  the  opinion  that  the  plea 
in  abatement  should  not  have  been  en- 
tertained after  the  previous  pleadings 
to  the  merits.  Hart,  etc.,  Co.  v. 
Kanady,   33    Tex.    720. 

b.  Present  Rule. 

(1)     Generally;     Statute     Prescribing 

Order,  of  Pleading  Not  Applicable. 

The   rule    as   to    order   of   pleading 

prescribed   by  article    1262,    Rev.  Stat, 

refers  only  to  pleadings  interposed  to 
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defeat  plaintiffs  recovery;  the  statute 
does  not  embrace  motions  to  quash 
and  pleas  to  abate  the  writ  of  attach- 
ment In  refusing  a  writ  of  error  in 
this  case,  therefore,  the  ruling  of  the 
court  of  civil  appeals  that  the  right 
to  plead  in  abatement  of  a  writ  of 
attachment  is  lost  by  first  answering 
to  the  merits  is  disapproved.  Wallace 
v.  First  Nat.  Bank,  95  Tex.  103,  65  S. 
W.  180,  affirming  65  S.  W.  392. 
(Drake  v.  Brander,  8  Tex.  351,  353, 
followed,  and  Hart,  etc.,  Co.  v. 
Kanady,  33  Tex.  720,  overruled.) 

Under  our  practice,  an  exception  to 
the  attachment  bond  does  not  go  to 
the  action,  and  the  plaintiff  could  still 
have  gone  on  with  his  suit  if  the  bond 
had  been  quashed*  The  most  that 
could  have  been  claimed  by  the  de- 
fendant would  have  been  a  discharge 
from  the  attachment  and  the  levy 
made  under  it.  The  cause  of  action 
set  out  in  the  petition  would  have 
been  left  unaffected  by  the  decision 
on  the  insufficiency  of  the  bond  re- 
quired by  law  for  obtaining  the  aux- 
iliary writ  of  attachment.  The  de- 
fendant had  a  right,  therefore,  to 
attack  the  sufficiency  of  the  bond 
after  he  had  answered  to  the  merits 
and  joined  issue  on  the  averments  of 
the  indebtedness  contained  in  the  pe- 
tition. Drake  v.  Brander,  8  Tex.  351, 
354. 

Upon  Trial  of  the  Right  of  Prop- 
erty.—See  post,  "Upon  Trial  of  the 
Right  of  Property,"  VI,  H,  4,  e. 

<2)    After    Parties    Have    Announced 
Ready  for  Trial 

A  motion  to  quash  an  attachment 
was  overruled  because  it  was  not 
made  until  after  the  parties  had  an- 
nounced ready  for  trial.  Held,  error. 
Osborn  v.  Schiffer,  37  Tex.  434. 
(3)    Effect  of  Delay,  Laches,  etc. 

Where  three  years  elapsed  between 
the  appearance  of  defendant  in  a  case 
and  the  filing  of  a  plea  in  abatement 
of  the  attachment  for  insufficiency  of 
the  bond,  the  delay  was  properly  held 


a  waiver  of  the  defect.  Wallace  v. 
First  Nat.  Bank,  95  Tex.  103,  65  S.  W. 
180,  affirming  65  S.  W.  392. 

(4)  Must  Be  Urged  in  Lower  Court 
and  before  Judgment 

After  judgment  rendered  for  the 
plaintiff  by  default,  it  was  not  error  to 
overrule  motions  of  the  defendant  to 
quash  the  attachment  and  the  special 
bail  bond.  Shirley  v.  Byrnes,  34  Tex. 
625,  626. 

Where  the  attachment  has  been 
prosecuted  to  judgment  and  the  prop- 
erty sold  under  a  foreclosure  of  the 
attachment  lien,  the  title  of  the  pur- 
chaser, not  himself  in  default,  can  not 
be  impaired  in  law,  nor  in  equity  by 
showing  any  mere  error  or  irregularity 
of  defect  in  the  levy  of  the  writ  of 
attachment.  Such  error  or  irregularity 
if  not  questioned  at  the  proper  time, 
must  be  corrected  by  a  direct  proceed- 
ing, and  if  not  so  corrected  it  can  not 
be  made  available  by  way  of  a  col- 
lateral attack  upon  the  purchaser's 
title.  Carothers  v.  Wilkerson,  2  App. 
Civ.  Cases,  §§  353,  354. 

When  Claimant  of  Property  May 
Urge. — After  the  attachment  lien, 
created  by  the  levy,  has  been  merged 
in  a  judgment,  a  claimant  of  the  prop- 
erty can  not  then,  in  a  trial  of  the  right 
of  property,  go  behind  a  writ  which  is 
valid  upon  its  face  and  inquire  into  the 
sufficiency  of  the  affidavit  therefor.  Roos 
v.  Lewyn,  5  Tex.  Civ.  App.  593,  600, 
23  S.  W.  450,  24  S.  W.  535  (reviewing 
the  decisions  in  Latham  v.  Selkirk,  11 
Tex.  314,  320;  Webb  v.  Mallard,  27 
Tex.  80,  84;  Still  v.  Focke,  66  Tex. 
715,  718,  2  S.  W.  59;  Ft.  Worth  Pub. 
Co.  v.  Hitson,  80  Tex.  216,  234,  14  S. 
W.  843,  16  S.  W.  551);  Slade  v.  Le 
Page,  8  Tex.  Civ.  App.  403,  27  S.  W. 
952.  See,  also,  ante,  "Claimant  upon 
Trial  of  Right  of  Property,"  VI,  H, 
?,  f;  post,  "Upon  Trial  of  the  Right  of 
Property,"    VI,    H,   4,   e. 

Rights  of  Garnishee. — See  ante, 
"Garnishees,"  VI,  H,  2,  g.  See,  gen- 
erally, the  title  GARNISHMENT. 
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Not     Tenable     on     Appeal.— Where 

the  word  "sworn"  is  omitted  in  an  af- 
fidavit for  attachment,  but  the  defect 
is  not  urged  in  the  lower  court,  a 
motion  to  quash  on  this  ground  is  not 
tenable  on  appeal.  Merrielles  v.  State 
Bank,  5  Tex.  Civ.  App.  483,  24  S. 
W.  564. 

Objection  that  the  affidavit  failed  to 
state  specifically  the  amount  due  can 
not  be  urged  for  the  first  time  on  ap- 
peal. Rowan  v.  Shapard,  etc.,  Co.,  2 
App.  Civ.  Cases,  §§  295,  296. 

4.   How  Matter  of  Abatement  May  Be 

Urged, 
a.   By  Motion  to  Quash. 
(1)    When  Proper. 

A  motion  to  quash,  like  a  demurrer, 
is  proper  only  in  those  cases  where 
the  defect  for  which  it  is  sought  to 
quash  the  attachment  is  apparent  upon 
the  record;  objections  to  extrinsic  de- 
fects, or  objections  which  must  be 
sustained  or  rebutted  aliunde,  must  be 
taken  by  plea.  Waples-Platter  Gro- 
cery Co.  v.  Basham  Bros.,  9  Tex.  Civ. 
App.  638,  29  S.  W.  1118;  Wright  v. 
Smith,  19  Tex.  297;  Messner  v. 
Hutchins,  17  Tex.  597;  Hill  v.  Cun- 
ningham, 25  Tex.  25;  City  Nat.  Bank 
v.  Cupp  &  Co.,  59  Tex.  268,  270;  Bran- 
shaw  v.  Tinsley,  4  Tex.  Civ.  App.  131, 
23  S.  W.  85;  Carter  Lumber  Co.  v. 
De Grazier,  3  App.  Civ.  Cases,  §  176; 
Evans  v.  Lawson,  etc.,  Co.,  64  Tex. 
199;  Messner  v.  Lewis,  20  Tex.  221, 
222. 

That  the  debt  sued  on  by  attach- 
ment is  not  due,  such  fact  not  being 
apparent  from  the  record,  is  a  defense 
that  can  not  be  made  available  by  mo- 
tion to  quash  the  attachment.  Waples- 
Platter  Grocer  Co.  v.  Basham  Bros., 
9  Tex.  Civ.  App.  638,  29  S.  W.   1118. 

Where  the  question  of  excessive 
levy  is  not  raised  by  the  facts,  it  can 
not  be  raised  on  motion  to  quash  the 
writ  of  attachment  under  which  the 
levy  was  made.  Branshaw  v.  Tinsley, 
4  Tex.  Civ.  App.  131,  23  S.  W.  85. 


(2)    Admits  Truth  of  Averments;  Evi- 
dence Inadmissible. 

A  motion  to  quash  admits  as  true 
everything  appearing  on  the  face  of 
the  papers,  and  evidence  to  the  con- 
trary is  inadmissible  either  for  or 
against  the  motion.  Hill  v.  Cunning- 
ham, 25  Tex.  25;  Norvell-Shapleigh 
Hardware  Co.  v.  Hall,  etc.  Mach, 
Works  (Civ.  App.),  91  S.  W.  1092, 
1093;  Sanger  v.  Texas  Gin,  etc.,  Co. 
(Civ.  App.),  47  S.  W.  740. 

On  a  motion  to  quash,  the  affidavit 
is  to  be  taken  as  true  and  the  state- 
ments therein  are  not  traversable. 
Norvell-Shapleigh  Hardware  Co.  v. 
Hall,  etc.,  Mach.  Works  (Civ.  App.), 
91   S.   W.    1092,   1093. 

On  a  motion  to  quash,  it  is  not  er- 
ror to  refuse  to  hear  evidence  to  im- 
peach the  return  of  the  officer  on  the 
writ,  which  is  sufficient  on  its  face. 
The  motion  admits  as  true  everything 
appearing  on  the  face  of  the  papers. 
Hill  v.  Cunningham,  25  Tex.  25. 

On  motion  to  quash,  the  matter  ob- 
jected to  can  not  be  corrected  by  evi- 
dence. (Hill  v.  Cunningham,  25  Tex. 
25;  Wright  v.  Smith,  19  Tex.  297, 
298.)  Sanger  v.  Texas  Gin,  etc,  Co. 
(Civ.  App.),  47  S.  W.  740. 

b.  Special  Exceptions. 

While  a  direct  and  specific  motion 
to  quash  is  the  usual  and  better  prac- 
tice, special  exceptions,  distinctly 
pointing  out  the  defects  in  the  peti- 
tion and  affidavit  and  calling  them  to 
the  attention  of  the  court,  have  been 
held  sufficient  after  judgment  thereon. 
Cox  v.  Reinhardt,  41  Tex.  591,  593. 

c.  Plea  in  Abatement 
(1)    When  Proper. 

A  plea  in  abatement  is  the  proper 
remedy  to  reach  those  defects  and  ir- 
regularities which  do  not  appear  upon 
the  record  and  the  objections  to 
which  are  required  to  be  sustained  by 
evidence.  Messner  v.  Hutchins,  17 
Tex.  597;  Wright  v.  Smith,  19  Tex. 
297;  Messner  v.  Lewis,  20  Tex.  221, 
222;   Hill  v.  Cunningham,  25  Tex.  25; 
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Hart,  etc.,  Co.  v.  Kanady,  33  Tex.  720; 
City  Nat.  Bank  v.  Cupp  &  Co.,  59 
Tex.  268,  269,  270;  Evans  v.  Tucker, 
59  Tex.  249;  Evans  v.  Lawson,  etc., 
Co.,  64  Tex.  199;  Carter  Lumber  Co. 
v.  DeGrazier,  3  App.  Civ.  Cases,  § 
176;  Waples-Platter  Grocer  Co.  v. 
Basham  Bros.,  9  Tex.  Civ.  App.  638, 
29  S.  W.  1118;  Caldwell  v.  Lamkin, 
12  Tex.  Civ.  App.  29,  33  S.  W.  316; 
First  Nat.  Bank  v.  Wallace  (Civ. 
App.),  65  S.  W.  392,  395  (affirmed  in 
95  Tex.    103). 

An  attachment  bond  regular  on  its 
face  can  be  quashed  on  plea  in  abate- 
ment for  defects  dehors  the  record. 
Caldwell  v.  Lamkin,  12  Tex.  Civ.  App. 
29,  33   S.  W.  316. 

Objection  to  Sufficiency  of  Sureties 
on  Bond. — Nonresident  sureties  are 
not  "good  and  sufficient  sureties" 
within  the  meaning  of  our  statute,  and 
the  objection  to  such  sureties,  or  to 
the  worth  of  the  resident  sureties, 
may  be  presented  by  plea  in  abate- 
ment. First  Nat.  Bank  v.  Wallace 
(Civ.  App.),  65  S.  W.  392,  395,  affirmed 
in  95  Tex.  103;  Caldwell  v.  Lamkin,  12 
Tex.  Civ.  App.  29,  33  S.  W.  316. 

Authority  of  Agent  of  Attorney  to 
Make  Oath,  Execute  Bond,  etc— A 
plea  that  the  attorneys  for  the  plain- 
tiff had  no  authority  to  make  the  oath 
or  to  sign  the  plaintiffs'  names  to  the 
attachment  bond,  tenders  an  issue  of 
fact  which  should  be  submitted  to  the 
jury,  and  it  is  error  for  the  court  to 
take  it  for  granted  on  the  mere  al- 
legation of  the  defendant.  Hart,  etc., 
Co.  v.  Kanady,  33  Tex.  720;  Messner 
v.  Hutchins,  17  Tex.  597.  See,  also, 
ante,  "Presumption  and  Proof  of  Au- 
thority," VI,  C,  6,  b,   (2). 

Where  the  affidavit  in  an  attach- 
ment suit  brought  by  a  private  corpo- 
ration is  signed  by  one  styling  him- 
self the  treasurer  of  such  corporation, 
objection  that  such  person  is  not  one 
of  the  plaintiffs  in  the  suit  and  that 
he  has  no  authority  to  make  the  affi- 
davit can  not  be  made  by  a  mere  mo- 


|  tion  to  quash.     Carter  Lumber  Co.  v. 

I  DeGrazier,   3   App.   Civ.   Cases,  §   176. 

|  See,  also,  Evans  v.  Lawson,  etc.,  Co., 

I  64  Tex.  199;  Messner  v.  Lewis,  20  Tex. 
221,  222;  Messner  v.  Hutchings,  17 
Tex.  Law  Review  243;  W.  &  W.  Con. 
Rep.,  §  830. 

Want  of  Authority  to  Sign  Partner- 
ship   Name    to   Bond. — See   ante,   "By 

;  Partnership,"  VI,  C,  6,  c. 

Objection  That  Debt  Is  Not  Due.— 
If  this  question,  by  way  of  assault 
upon      the      attachment      proceedings, 

'  could  be  at  all  inquired  into,  such  in- 
quiry would  have  to  be  founded  upon 
a  plea  in  abatement,   and  not  upon  a 

j  motion  to  quash;  and  this  because  the 
fact  that  the  debt  was  not  due  is  not 

I  apparent   upon    the   record,   but   exists 

I  extrinsically.     It  seems,  however,  that 

j  such  defense  could  not  be  presented 
by  plea  in  abatement,  since  that  would 
be  to  urge  the  falsity  of  the  affidavit; 
the  remedy  is  by  plea  in  reconvention 
for  damages,  or  by-  suit  for  damages 
against  plaintiff  in  attachment  and  the 
sureties  on  his  bond.  Waples-Platter 
Grocer  Co.  v.  Basham  Bros.,  9  Tex. 
Civ.    App.    638,    29    S.    W.    1118. 

A  variance  between  the  petition  and 
the  affidavit  may  be  reached  by  plea  in 
abatement,  as  well  as  by  motion  to 
quash.     Evans  v.  Tucker,  59  Tex.  249. 

(2)  Jurisdiction. 

A  plea  that  the  property  levied  upon 
was  the  defendant's  homestead,  and 
therefore  exempt  from  attachment, 
can  not  be  entertained  in  the  county 
court,  and  is  properly  stricken  out,  as 
it  involves  the  title  of  the  land,  a 
question  not  within  the  jurisdiction  of 
the  county  court.  Carter  Lumber  Co.  v. 
DeGrazier,  3  App.   Civ.  Cases,  §§   176,   177. 

(3)  Procedure,  Evidence,  etc 

The  burden  of  proving  the  insuf- 
ficiency of  the  sureties  upon  the  at- 
tachment bond  is  upon  the  defendant, 
i  and  it  is  necessary  for  him  to  prove 
that  they  are  insufficient.  First  Nat. 
Bank  v.  Wallace  (Civ.  App.),  65  S. 
W.  392,  395,  affirmed  in  95  Tex.  103. 
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Where,  therefore,  it  appears  from 
the  finding  of  the  trial  judge  that  the 
defendant  did  not  prove  to  his  satis- 
faction that  the  surety  in  question  was 
not  the  owner  of  the  property  claimed 
by  him,  and  that  said  defendant  also 
failed  to  prove  the  value  of  the  surety's 
claim  of  ownership  to  the  property, 
which  was  involved  in  litigation,  it 
was  error  to  hold  the  surety  insuffi- 
cient and  to  quash  the  attachment. 
First  Nat.  Bank  v.  Wallace  (Civ. 
App.),  65  S.  W.  392,  395,  affirmed  in 
95  Tex.   103. 

On  a  plea  in  abatement  of  attach- 
ment the  fact  that  sureties  on  the 
bond  were  residents  of  another  state 
sufficiently  appears  when  it  is  admitted 
by  plaintiff's  pleadings  and  shown  by 
affidavit  of  the  clerk  of  court  in  the 
state  of  their  residence  as  to  their 
solvency.  Affidavits  are,  it  seems,  ad- 
missible on  the  trial  of  such  issue. 
Caldwell  v.  Lamkin,  12  Tex.  Civ.  App. 
29,  33  S.  W.  316. 

d.  Cross  Bill. 

A  creditor  claiming  a  superior  lien 
to  that  acquired  by  the  attachment 
can  not  traverse  the  affidavit  in  a  cross 
bill.  Farmers,'  etc.,  Bank  v.  Waco, 
etc.,  Light  Co.  (Civ.  App.),  36  S.  W. 
131.  See,  also,  same  case  on  appeal, 
89  Tex.  329. 

e.  Upon  Trial  of  the  Right  of  Prop- 

erty. 

In  a  trial  of  the  right  of  property, 
the  invalidity  of  the  levy  by  virtue  of 
which  the  property  was  seized  can  be 
raised  only  by  a  special  plea  calling 
it  in  question  and  pointing  out  the 
invalidity.  Davis  &  Bro.  v.  Dallas 
Nat.  Bank,  7  Tex.  Civ.  App.  41,  26  S. 
W.  222. 

The  attack  upon  ttie  writ  by  virtue 
of  which  the  property  was  seized  can 
only  be  made  by  a  special  plea  which 
is  in  the  nature  of  a  plea  in  abate- 
ment, and  it  must  be  filed  in  due  order 
of  pleading,  and  it  comes  too  late 
after  an  answer  to  the  merits.  Roos 
v.  Lewyn,  5  Tex.  Civ.  App.  593,  599,  23  | 


S.  W.  450,  24  S.  W.  538,  reviewing 
Latham  v.  Selkirk,  11  Tex.  314,  320; 
Webb  v.  Mallard,  27  Tex.  80,  84;  Still 
v.  Focke,  66  Tex.  715,  718,  2  S.  W.  59; 
Ft.  Worth  Pub.  Co.  v.  Hitson,  80 
Tex.  216,  234,  14  S.  W.  843,  16  S. 
W.    551. 

f.  Intervention. 

See  ante,  "That  Attachment  Issued 
on  Fictitious  Demand  or  Was  Other- 
wise Fraudulent  or  Collusive,"  VI,  H, 
1,  b;  post,  "Intervention,"  VI,  I,  3,  h, 
et  seq. 

5.  Defects  Not  Jurisdictional;  Waiver, 
a.   Generally. 

If  the  making  of  the  affidavit  and 
the  giving  of  the  bond  were  matters 
strictly  jurisdictional,  it  would  be  the 
duty  of  the  court,  without  motion 
from  a  defendant,  to  abate  an  attach- 
ment when  the  statute  in  reference  to 
these  is  not  complied  with;  but  the 
giving  of  the  right  to  abate  only  to 
a  defendant  on  account  of  defects  of 
this  character  evidences  that  it  is  one 
which  he  may  waive,  as  may  a  defend- 
ant many  matters  intended  solely  for 
his  protection,  and  that  in  the  absence 
of  such  motion  the  want  of  a  suf- 
ficient bond  and  affidavit  is  not  a  juris- 
dictional defect.  Goodbar,  etc.,  Co.  v. 
City  Nat.  Bank,  78  Tex.  461,  469,  14 
S.  W.  851.  See.  also,  ante,  "Waiver 
of  Defects;  Want  of  Affidavit,  Bond, 
etc.,  Not  Jurisdictional,"  VI,  H,  2. 
a,  (2). 

An  objection  that  an  affidavit  failed 
to  disclose  specifically  the  exact 
amount  due  the  plaintiff  at  the  date 
of  filing  the  affidavit,  but  left  it  to  be 
ascertained  by  calculation  based  on 
statements  contained  in  the  affidavit,  if 
possessed  of  any  merit  at  all,  certainly 
does  not  point  out  a  jurisdictional  de- 
fects; it  merely  questions  the  suffi- 
ciency or  regularity  of  the  affidavit  A 
judgment,  rendered  upon  such  an  af- 
fidavit would  not  be  void,  and  the  ob- 
jection therefore  must  be  raised  at  the 
proper  time  by  motion  to  quash  for  the 
alleged    irregularity,    and    can    not  be 
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urged  if  first  done  in  an  appellate 
court  Rowan  v.  Shapard,  etc.,  Co.,  2 
App.  Civ.  Cases,  §§  295,  296. 

Where  the  record  fails  to  show  that  a 
motion  to  quash  was  presented  to  or 
acted  upon  by  the  trial  court  the  mo- 
tion is  to  be  considered  as  having 
been  waiyed.  Stewart  v.  Small  wood, 
46  Tex.  Civ.  App.  467,  471,  102  S. 
W.  159. 
b.   Waiver  by  Pleading  Over. 

The  defendant  does  not  waive  the 
right  to  have  the  ruling  of  the  court 
<m  a  motion  to  quash  reviewed  by  the 
appellate  court  by  pleading  over  to 
the  merits.  Messner  v.  Lewis,  20  Tex. 
221,  222. 

6.    Review  of  Order  Quashing  or  Re- 
fusing to  Quash. 

a.  Amending,   Setting  Aside,   etc.,   in 
Same  Court 

The  court  may  properly  set  aside  an 
order  quashing  an  attachment  at  the 
term  at  which  it  was  rendered  when 
convinced  that  such  order  was  er- 
roneous. Woldert  v.  Nedderbut  Pack- 
ing Provision  Co.,  18  Tex.  Civ.  App. 
602,  46  S.  W.  378,  affirmed  in  93  Tex. 
653,  no  op. 

The  action  of  the  court  overruling 
a  motion  to  quash  an  attachment  be- 
comes final  upon  the  trial  of  the 
cause  and  a  final  judgment  rendered 
therein,  and  the  court  can  not  at  a 
subsequent  term,  upon  motion  to  have 
a  correct  entry  of  the  judgment  made, 
reopen  the  case  and  enter  a  different 
order  quashing  the  attachment.  Rogers 
v.  East  Line  Lumber  Co.,  11  Tex.  Civ. 
App.  108,  33  S.  W.  312,  affirmed  in  93 
Tex.  737,  no  op. 

b.  Review  in  Appellate  Court 
(1)    Right  to  Review. 

Where  Motion  to  Quash  Overruled. 
— The  overrul'ng  of  a  motion  to  quash 
an  attachment  or  return  thereof,  will 
be  revised  on  appeal  or  error,  after 
final  judgment  on  the  merits  in  favor 
of  the  plaintiff;  such  motion  is  not 
addressed  to  the  discretion  merely  of 
the  court  below;  nor  does  the  defend- 


ant waive  such  revision  by  pleading  to 
the  merits.    Messner  v.  Lewis,  20  Tex. 
221,  222. 
Where  Motion  to  Quash  Sustained. 

— Formerly  it  was  held  that  the  court 
would  not  review  an  order  quashing 
an  attachment  for  the  reason  that  such 
orders  took  effect  at  once  and  entitled 
the  defendant  to  a  return  of  the  prop- 
erty, and  as  the  appellate  court  had  no 
power  to  reinstate  the  attachment  lien 
upon  the  property,  a  reversal  of  the 
order  quashing  the  attachment  would 
be  a  useless  proceeding.  Eikel  v. 
Hanscom,  3  App.  Civ.  Cases,  §§  473, 
474;  Blum  v.  Addington  (Sup.),  9  S. 
W.  82;  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  104,  41  S.  W.  64. 
See,  also,  ante,  "Redelivery  of  Prop- 
erty to  Defendant  or  Claimant/'  VI, 
F,  8,  et  seq. 

Since  the  enactment  of  art.  216,  Rev. 
Stat.,  which  provides,  among  other 
things,  that  the  property  or  proceeds 
shall  not  be  turned  over  to  the  de- 
fendant upon  the  quashing  of  the  at- 
tachment and  pending  the  final  dispo- 
sition of  the  cause  without  the  execu- 
tion of  a  replevy  bond  therefor,  the 
rule  has  been  to  the  contrary.  Kil- 
dare Lumber  Co.  v.  Atlanta  Bank,  91 
Tex.  95,  103,  41  S.  W.  64.  See,  also, 
ante,  "Redelivery  of  Property  to  De- 
fendant or  Claimant,"  VI,  F,  8,  et  . 
seq. 

The  proceeds  of  attached  property 
being  by  order  of  court  placed  in 
bank  subject  to  further  order,  and 
there  being  a  bill  of  exceptions  to  the 
ruling  of  the  court  quashing  the  at- 
tachment, held,  that  the  plaintiff  in 
error  was  entitled  to  have  the  latter 
ruling  revised,  and  this  notwithstand- 
ing some  contradictory  recitals  in  the 
record.  Gasquet  v.  Collins,  57  Tex. 
340. 

(9)     Harmless  Error. 

A  lien  of  attachment  can   not  exist 
upon   a   person's   property   in   the   ab- 
sence of  a  debt  or  pecuniary  demand 
|  of     some     character     to     support     it. 
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Should  it  be  conceded,  therefore,  that 
the  ground  urged  for  quashing  the  at- 
tachment did  not  exist,  the  order 
quashing  the  attachment  was  harmless 
error  where  it  was  subsequently  deter- 
mined by  the  jury  that  the  debt  upon 
which  the  attachment  was  sued  out 
and  levied  did  not  exist.  Smith  v. 
Morgan  (Civ.  App.),  56  S.  W. 
950,  951. 
(3)    Judgment  on  Appeal. 

In  this  case  the  supreme  court  in 
reversing  the  rulings  of  the  court  be- 
low in  quashing  an  attachment,  re- 
manded the  cause  and  ordered  the 
plaintiffs  to  be  restored  to  their  rights 
under  the  levy  of  the  attachment  and 
replevy  bond.  Sloo  v.  Powell,  Dallam 
467. 

7.  Effect    of  Dissolution    and    Abate- 

ment. 

a.  Upon  the  Lien  of  the  Attachment, 

Custody  of  the  Property,  etc. 
See     ante,     "Upon     Dissolution     or 
Abatement     of     Attachment,"     VI,    F, 

8,  a. 

b.  Upon   the   Trial   of   the    Right   of 
Property. 

As  to  the  right  to  have  the  trial  of 
the  right  of  property  suspended  until 
the  validity  of  the  order  quashing  the 
writ  could  be  determined  on  appeal, 
see  ante,  "Upon  Dissolution  or  Abate- 
ment of  Attachment,"  VI,  F,  8,  a. 

c.  Upon  the  Principal  Suit. 
(1)    Generally. 

It  is  only  where  a  plaintiff's  entire 
right  to  sue  depends  on  his  right  to 
maintain  an  attachment  that  the  suit 
must  be  dismissed  with  the  dissolu- 
tion of  the  attachment.  Focke  v. 
Hardeman,  67  Tex.   173,  2  S.  W.  363. 

The  writ  of  attachment  under  the 
act  of  1848  is  an  auxiliary  process,  and 
the  quashing  of  it  in  any  case  does 
not  affect  the  progress  of  the  principal 
proceeding,  which  has  for  its  object 
the  recovery  of  a  judgment  upon  the 
merits.    Sydnor  v.  Totham,  6  Tex.  189. 

Under  our  practice,  an  exception  to 


the  attachment  bond  does  not  go  to 
the  action,  and  the  plaintiff  could  still 
have  gone  on  with  his  suit  if  the  bond 
had  been  quashed.  The  most  that 
could  have  been  claimed  by  the  de- 
fendant would  have  been  a  discharge 
from  the  attachment  and  the  levy 
made  under  it.  The  cause  -of  action 
set  out  in  the  petition  would  have 
been  left  unaffected  by  the  decision  on 
the  sufficiency  of  the  bond  required 
by  law  for  obtaining  the  auxiliary  writ 
of  attachment.  Drake  v.  Brander,  8 
Tex.  351,  354. 

(2)     Where     Jurisdiction     Dependent 

Solely  upon  the  Attachment, 
(a)   Generally. 

Where  the  attachment  has  been 
quashed  and  the  writ  of  attachment 
was  the  only  process,  the  suit  follows 
the  result  and  should  be  dismissed 
also.     Rice  v.  Powell,  Dallam  413. 

But  where  there  has  been  not  only 
a  levy  of  the  writ  of  attachment,  but 
a  personal  citation  upon  the  defend- 
ant and  he  has  appeared  and  pleaded 
in  abatement,  the  order  quashing  the 
attachment  should  be  that  he  have 
leave  to  answer  or  plead  to  the  merits. 
Rice  v.  Powell,  Dallam  413. 

If  an  attachment  lien  is  lost  by  dis- 
solution of  the  attachment  the  power 
of  the  court  to  render  a  judgment  is 
lost,  unless  it  has  acquired  jurisdiction 
over  the  person  of  the  defendant 
Stewart  v.  Anderson,  *70  Tex.  588,  8 
S.  W.  295. 

If  the  affidavit  for  an  attachment  is 
void,  all  subsequent  proceedings 
thereon  are  void,  and  the  only  judg- 
ment "  which  the  court  can  render  in 
such  a  case  is  an  entire  dismissal  of 
the  suit.  Sydnor  v.  Chambers, 
Dallam  601. 

Attachment  against  Nonresident. — 
At  the  instance  of  nonresident  plain- 
tiffs, an  attachment  was  issued  and 
levied  on  land  in  this  state  alleged  to 
be  the  property  of  a  nonresident  cor- 
poration, the  defendant;  but  the  writ 
of  attachment  was  quashed  on  account 
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of  defects  in  the  attachment  bond. 
Held,  that  when  the  attachment  was 
quashed  the  suit  should  have  abated. 
Gayoso  Sav.  Institution  v.  Burrow,  37 
Tex.  88. 

Plaintiff  sued  B.,  a  nonresident,  and 
had  attachment  levied  on  land  of  his 
in  the  state.  Pending  the  suit,  B. 
died,  and  his  nonresident  heirs  were 
made  defendants,  and  upon  motion  of 
one  of  them  the  attachment  was 
quashed  on  the  ground  that  the  death 
of  B.  annulled  and  discharged  the 
attachment  bond  and  lien.  Plaintiffs 
excepted  to  this  order,  dismissed  the 
case,  and  gave  notice  of  appeal.  Held, 
that  after  the  attachment  was  quashed 
a  dismissal  of  the  case  was  the  proper 
order  to  be  made  by  the  court,  and 
that  plaintiffs  did  not  waive  their  right 
of  appeal  by  requesting  such  dis- 
missal. Rogers  v.  Burbridge,  5  Tex. 
Civ.  App.  67,  24  S.  W.  300. 

An  action  against  the  nonresident 
heirs  of  B.  would  be  in  personam  to 
recover  the  value  of  the  property  they 
had  received  from  him,  and  a  new  at- 
tachment would  have  been  necessary, 
based  upon  such  value.  Rogers  v. 
Burbridge,  5  Tex.  Civ.  App.  67,  24  S. 
W.  300. 

An  action  of  debt  was  brought  in  a 
state  court  of  Texas  against  a  mercan- 
tile firm  conducted  in  an  adjoining 
state  of  which  state  the  several  mem- 
bers of  the  firm  were  residents.  To 
obtain  jurisdiction  of  the  defendants, 
an  attachment  was  sued  out  and  levied 
on  land  in  this  state,  which  was  the  in- 
dividual property  of  D.,  one  of  the 
partners.  Subsequently  the,  plaintiffs 
suggested  the  death  of  D.,  the  defend- 
ant who  owned  the  attached  prop- 
erty, and  dismissed  their  suit  as  to 
him;  and  by  order  of  the  court  the 
cause  proceeded  against  the  surviving 
partner  as  the  representative  of  the 
firm.  No  personal  service  had  been 
had  on  D.,  nor  was  the  suit  revived 
against  his  personal  representative. 
Judgment  being  rendered  for  the  plain- 


tiffs, the  attached  property  was  sold 
by  the  sheriff  under  final  process,  and 
was  bought  by  G.  The  present  suit 
is  trespass  to  try  title,  brought  by  G. 
I  to  recover  possession  of  the  land 
|  from  a  party  who  bought  it  from  D. 
after  the  levy  of  the  attachment,  and 
while  the  original  suit  was  still  pend- 
ing against  D.  Held,  that  after  the 
death  of  D.  and  the  dismissal  as  to 
him,  no  further  proceedings  in  the 
original  suit  could  have  been  legally 
taken  against  his  individual  property; 
and,  therefore,  the  sheriff's  sale  con- 
veyed no  title  to  G.,  the  present  plain- 
tiff. See  the  opinion  of  the  court  for 
a  review  of  numerous  decisions  in 
other  states  upon  the  questions  pre- 
sented is  this  case.  Graham  v.  Boynton, 
35  Tex.  712. 

(b)    Where    Defendant   Appears,    An- 
swers, etc. 

Where  the  plaintiff  sued  out  an 
original  attachment,  but  did  not  pray 
i  for  nor  sue  out  citation  for  personal 
service  upon  the  defendant,  the  court 
having  quashed  the  attachment  on 
motion,  the  defendant,  who  had  come 
in  without  service  and  filed  an  answer 
to  the  petition,  moved  the  court  to 
dismiss  the  suit.  Held,  that  had  the 
defendant  not  filed  his  answer,  the 
motion  should  have  been  sustained; 
but  as  it  was,  the  motion  was  properly 
refused,  since  the  defendant  by  taking 
issue  upon  the  petition  had  made  it  a 
personal  action.  Green  v.  Hill,  4 
Tex.  465. 

Where    the    plaintiff    and    defendant 
were    nonresidents    and    the   suit  was 
commenced  by  attachment  the  defend- 
ant   appeared    and    answered    to    the 
merits    and    obtained    a    continuance; 
afterwards,   on   motion  of  the  defend- 
ant, the  attachment  was  quashed,  the 
defendant  then  moving  to  dismiss  the 
suit   for    want    of  jurisdiction.      Held, 
that  he  had  submitted  to  the  exercise 
J  of  jurisdiction  over  his  person,  and  it 
i  was    too    late    to    claim    his    personal 
I  immunity  and  to  object  to  the  exercise 
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of  the  jurisdiction  of  the  court  on  that 
ground.  Campbell  v.  Wilson,  6 
Tex.  379. 

But  in  a  suit  against  nonresidents 
not  found  in  the  state,  the  failure  of 
the  attachment  made  the  basis  of  the 
action  is  fatal  to  the  jurisdiction  where 
the  d  fendant  appears  only  for  the 
purpose  of  excepting  to  and  resisting 
the  attachment.  Hochstadler  Bros.  v. 
Sam,  73  Tex.  315,  II  S.  W.  408. 

Service  of  citation  was  made  in  New 
York  upon  a  resident  of  that  city.  An 
attachment  was  sued  out  and  levied. 
The  defendant  appeared  and  moved  to 
set  aside  the  attachment,  which  mo- 
tion was  successful.  Held,  that  such 
•  appearance  put  defendant  in  court  for 
all  purposes,  at  least  at  the  succeed- 
ing term  of  the  court.  Sam  v.  Hoch- 
stadler Bros.,  76  Tex.  162,  13  S.  W. 
535,  following  York  v.  State,  73  Tex. 
651,  652,  11  S.  W.  869,  and  stating 
that  the  point  was  not  raised  or  de- 
cided in  Hochstadler  Bros.  v.  Sam,  73 
Tex.  315,  11  S.  W.  408. 

(c)  Where  Plaintiff  Has   Other  Lien 
upon   Property. 

Where  the  plaintiff  suing  out  an  at- 
tachment had  a  landlord's  statutory 
lien  on  the  crop  levied  upon  and  such 
lien  still  subsisted  after  the  dissolution 
of  the  attachment,  a  proper  judgment 
to  be  rendered  would  have  been  for 
the  amount  of  the  balance  due  the 
plaintiff  and  the  foreclosure  of  his 
landlord's  lien.  Hamilton  v.  Kil- 
patrick  (Civ.  App.),  29  S.  W.  819. 

(d)  Where  Debt  Not  Due  in  Whole 
or  in  Part. 

Where  suit  is  brought  upon  a  debt 
not  due  when  the  attachment  is  sued 
out,  the  right  of  the  party  to  sue  and 
of  the  court  to  entertain  the  suit  de- 
pends upon  the  attachment,  for  it  Is 
by  the  attachment  alone  that  a  debt 
not  due  can  be  sued;  and  the  suit  must 
abide  the  fate  of  the  attachment. 
Sydnor  v.  Totham,  6  Tex.  189,  196, 
197;  Culbertson  v.  Cabeen,  29  Tex. 
247,    248;    Cox    v.    Reinhardt,    41    Tex. 


591,  593,  594;  Focke  v.  Hardeman,  67 
Tex.  173,  2  S.  W.  363;  Gimbel  &  Son 
v.  Gomprecht  &  Co.,  89  Tex.  497,  499, 
35  S.  W.  470;  Moore  Bros.  v.  Corley, 
4  App.  Civ.  Cases,  §§  138,  139,  16  S. 
W.  787;  Rabb  v.  White  (Civ.  App.), 
45  S.  W.  850. 

Where  Portion  Due  at  Time  of  Suit 
— Where  an  attachment  is  obtained  on 
a  claim,  part  of  which  is  not  due  at 
the  time  of  suit  brought,  and  the  at- 
tachment is  afterwards  quashed,  the 
suit  abates  as  to  the  amount  not  due 
and  may  proceed  for  the  balance,  pro- 
vided the  court  have  jurisdiction  of 
the  amount.  (This  case  distinguished 
from  the  case  of  Sydnor  v.  Chambers, 
Dallam  601.)  Sydnor  v.  Totham,  6 
Tex.  189. 

Where  the  portion  due  was  a  less 
amount  than  $200,  and  therefore  not 
within  the  jurisdiction  of  the  county 
court,  the  suit  should  have  been  dis- 
missed as  to  such  portion  for  the  want 
of  jurisdiction.  Moore  Bros.  v.  Corley, 
4  App.  Civ.  Cases,  §  138,  16  S.  W. 
787,  788. 

Where  Debt  Matures  before  Writ  Is 
Quashed.— If  the  debt  has  matured  be- 
fore the  writ  is  quashed,  the  plaintiff 
may  amend  his  petition,  setting  up  the 
maturity  of  the  debt,  and  proceed  with 
the  case.  Gimbel  &  Son  v.  Gomprecht 
&  Co.,  89  Tex.  497,  499,  35  S.  W.  470; 
Panhandle  Nat.  Bank  v.  Still,  84  Tex. 
339,  19  S.  W.  479;  Arnold  v.  Willis  & 
Bro.,  68  Tex.  268,  4  S.  W.  485. 

When,  in  a  suit  by  attachment  on  a 
note  not  due,  the  plaintiff  amends  his 
pleadings  after  the  maturity  of  the 
note,  jurisdiction  attaches  on  filing  the 
amended  petition  after  the  maturity  of 
the  note,  and  this  though  the  amend- 
ment may  set  up  a  new  and  different 
cause  of  action.  Costs  should  be  taxed 
in  such  a  case  against  the  plaintiff  up 
to  the  date  of  filing  the  amended  pe- 
tition. Arnold  v.  Willis  &  Bro.,  68 
Tex.  268,  4  S.  W.  485. 
(e)  Garnishment  Founded  upon  an 
Attachment 

Where    the    attachment   upon   which 
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a  garnishment  is  founded  is  dismissed, 
the  garnishment  follows  with  it 
Cleveland  v.  Spencer  (Civ.  App.),  50 
S.  W.  405. 

Suit  was  brought  and  an  attachment 
obtained  against  defendants.  Property 
of  defendants  was  garnished  in  the 
hands  of  third  parties.  The  attach- 
ment was  quashed  for  want  of  juris- 
diction, and  the  case  appealed.  Held: 
(1)  That  garnishments  are  dependent 
upon  the  validity  of  the  attachment 
upon  which  they  are  founded,  and  upon 
the  jurisdiction  of  the  court  over  the 
case  in  which  they  and  the  attach- 
ment were  issued.  (2)  That  when  the 
court  had  decided  its  want  of  jurisdic- 
tion and  dismissed  the  suit,  all  subse- 
quent proceedings,  including  garnish- 
ments, were  dismissed  also.  Holek  & 
Co.  v.  Phoenix  Ins.  Co.,  63  Tex.  66. 
I.  CONFLICTING  RIGHTS  AND 
THEIR  ADJUSTMENT. 

1.  Rights  and  Remedies  of  Plaintiff's 

Creditors. 

Creditors  of  the  plaintiff  in  an  at- 
tachment suit  have  no  such  standing 
as  will  enable  them  to  intervene 
therein  for  the  purpose  of  subjecting 
the  proceeds  of  whatever  judgment 
plaintiff  may  recover  to  the  satisfac- 
tion of  their  claim  against  him.  Noyes 
v.   Brown,  75  Tex.  458,  13  S.  W.  36. 

Brown  sued  in  attachment  a  lumber 
company.  Noyes  &  Fisher,  creditors 
of  Brown,  garnished  the  defendant, 
which,  becoming  insolvent,  its  assets 
were  placed  in  the  hands  of  a  receiver. 
Noyes  &  Fisher  intervened  in  Brown's 
suit.  Held,  that  a  dismissal  of  the  in- 
tervention was 'proper,  for  want  of  in- 
terest by  the  intervenors  in  the  litiga- 
tion. Noyes  v.  Brown,  75  Tex.  458, 
13   S.   W.   36. 

2.  Remedy  of    the  Attachment    Plain- 

tiff against  Third  Persons  Claim- 
ing Some    Right,  Title,    or  Inter- 
est in  or  against  the  Property. 
a*     Making  Third  Persons  Parties  De- 
fendant. 
It    is    competent    in    our    courts,    by 


reason  of  their  mixed  and  plenary  le- 
gal and  equitable  powers,  for  a  cred- 
itor to  maintain  a  single  action  against 
his  debtor  and  his  debtor's  grantee  of 
land  under  a  fraudulent  conveyance; 
and  in  such  suit  to  obtain  service  by 
attachment  of  the  land  if  the  defend- 
ants are  nonresidents  of  the  state;  and 
in  one  and  the  same  judgment  to  re- 
cover upon  his  demand  against  his 
debtor  and  set  aside  the  fraudulent 
conveyance,  with  decree  for  sale  of  the 
land  to  satisfy,  the  demand.  (Denison, 
J.,  dissenting.)  Ward  v.  McKenzie,  33 
Tex.  297.  Accord:  Archenhold  &  Co. 
v.  Evans  Co.,  11  Tex.  Civ.  App.  138,  32 
S.  W.  795;  Hancock  v.  Henderson,  45 
Tex.  479,  485. 

An  allegation  in  the  petition  that 
certain  third  parties,  naming  them,  are 
setting  up  some  claim  to  the  land  lev- 
ied upon,  but  that  both  claims  are 
fraudulent,  fictitious  and  void  as 
against  the  plaintiff's  attachment  lien 
and  that  there  are  clouds  upon  the  ti- 
tle which  will  prevent  the  land  from 
bringing  its  fair  value  upon  a  sale 
thereof,  etc.,  although  very  general  in 
its  terms,  is  not  open  to  a  general  de- 
murrer. Such  an  allegation  is  pro- 
tected by  the  rule  that  every  intend- 
ment should  be  indulged  in  its  favor, 
and  must  be  held  sufficient  to  admit 
proof  that  the  claims  set  up  by  the 
parties  mentioned  were  inferior  to  the 
lien  of  the  attachment.  Moody  v.  First 
Nat.  Bank  (Civ.  App.),  51  S.  W.  523, 
525. 

Persons  Claiming  Homestead  Rights. 
— A  plaintiff  who  sues  on  a  claim  for 
debt,  and  sues  out  an  attachment 
which  is  levied  on  real  estate,  can 
make  parties  those  who  claim  home- 
stead rights  in  the  land,  and  have  the 
question  of  homestead  rights  tested, 
and  foreclose  the  attachment  lien  in 
that  suit,  and  therein  adjudicate  the 
respective  rights  of  the  parties.  Ca- 
nadian, etc.,  Trust  Co.  v.  Kyser,  7  Tex. 
Civ.  App.  475,  27  S.  W.  280. 

In   order     to   adjudicate     the   home- 
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stead  rights  in  the  foreclosure  of  an 
attachment  lien,  the  homestead  ques- 
tion must  be  raised  bv  the  pleadings. 
Canadian,  etc.,  Trust  Co.  v.  Kyser,  7 
Tex.  Civ.  App.  475,  27  S.  W.  280. 

b.  Removal    of    Obstructions;    Injunc- 
tion in  Aid  of  Attachment 

An-  attachment  secures  to  the  creditor 
such  a  lien  as  entitles  him  in  equity  to 
have  all  the  obstructions  to  its  fair 
enjoyment  removed,  and  the  creditor 
having  a  lien  upon  the  property  which 
he  seeks  to  disencumber,  need  not 
aver  the  insolvency  of  the  debtor. 
Johnson  &  Co.  v.  Heidenheimer,  65 
Tex.  263,  citing  Ward  v.  McKenzie,  33 
Tex.  297,  and  distinguishing  Grabben- 
heimer  v.  Rindskoff,  5  Tex.  Law  Rev. 
263. 

An  attaching  creditor  whose  writ  of 
attachment  has  been  levied  on  goods 
in  the  possession  of  the  sheriff  by  vir- 
tue of  an  execution  issued  on  a  judg- 
ment by  confession,  alleged  to  be 
fraudulent,  has  such  a  lien  on  the 
goods  as  to  authorize,  under  proper 
averments,  the  issuance  of  injunction 
in  a  contest  between  the  attaching 
creditor  and  the  one  claiming  under 
the  confession  of  judgment  by  the  in- 
solvent debtor,  which  judgment  is  at- 
tacked for  fraud  in  its  procurement. 
Blum  v.  Schram  &  Co.,  58  Tex.  524. 

Sufficiency  of  Lien  to  Enable  Plain- 
tiff to  Maintain  Bill  for  Injunction. 

The  refusal  of  a  charge  wherein  it  was 
claimed  as  matter  of  law,  that  unless 
the  jury  should  find  that  the  plain- 
tiffs had  the  lien  of  attachment  credit- 
ors, they  should  find  for  defendants, 
was  not  error  where  the  evidence  that 
a  writ  of  attachment  had  been  levied 
on  the  property  had  been  suffered  to 
go  to  the  jury  without  a  bill  of  ex- 
ceptions being  saved.  Blum  v.  Schram 
&  Co.,  58  Tex.  524,  531. 

The  further  question  raised  by  the 
instruction,  as  to  whether  the  writ  of 
attachment  created  a  lien  on  the  goods 
in  favor  of  the  defendants  in  error, 
was  not    a  matter  of    fact  to  be    sub- 


mitted to  the  jury.  That  was  for  the 
court  to  decide,  as  matter  of  law. 
Blum  v.  Schram  &  Co.,  58  Tex.  524, 
531. 

c.  Right  to  Have  Receiver  Appointed 

or   Continued. 

Attaching  creditors  who  have  levied 
on  a  part  of  the  property  of  a  debtor, 
having  an  adequate  remedy  at  law,  are 
not  entitled  to  have  a  receiver  for  the 
remaining  property  appointed  or  con- 
tinued, in  order  that  the  proceeds  of 
such  other  property  may  be  properly 
applied  to  the  satisfaction  of  the  debts 
of  preferred  creditors,  thereby  obviat- 
ing the  necessity  of  such  preferred 
creditors  resorting  to  the  attached 
property  for  their  debts.  Cahn  v. 
Johnson  &  Co.,  12  Tex.  Civ.  App.  304, 
33  S.  W.  1000. 

d.  Right  to  Have  Assets  Marshaled. 

Where  the  property  covered  by  a 
chattel  mortgage  is  insufficient  to  pay 
the  mortgage  debt,  a  creditor  who  sub- 
sequently levies  an  attachment  on  a 
portion  of  the  goods  can  not  compel 
the  mortgagee  to  proceed  first  against 
the  portion  not  included  in  the  attach- 
ment, nor  complain  if  the  mortgagee 
releases  that  portion  of  the  property 
and  proceeds  to  enforce  his  mortgage 
against  that  part  upon  which  the  at- 
tachment was  levied.  Avery  v.  Pop- 
per (Civ.  App.),  45  S.  W.  951,  954,  re- 
versed, but  without  mentioning  this 
point,  in  92  Tex.  337,  49  S.  W.  219,  50 
S.  W.  122. 

Where  the  property  of  a  tenant  sub- 
ject to  a  landlord's  lien  is  seized  under 
an  attachment,  the  attaching  creditor 
can  not,  under  the  doctrine  of  marshal- 
ing securities,  compel  the  landlord  to 
proceed  first  to  exhaust  other  property 
which  had  subsequently  been  received 
upon  the  premises  by  the  tenant.  Need- 
ham  Piano,  etc.,  Co.  v.  Hollingsworth 
(Civ.  App.),  40  S.  W.  750,  affirmed  in 
91  Tex.  49. 

A  voluntary  written  obligation,  ex- 
ecuted by  a  purchaser  from  a  tenant, 
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on  a  consideration  moving  from  the 
tenant  and  not  from  the  landlord, 
whereby  the  obligor  binds  himself  to 
pay  for  the  tenant  the  rent,  does  not 
operate  a  release  of  the  landlord's  lien, 
the  enforcement  of  which  is  sought 
against  goods  purchased  other  than  in 
the  ordinary  course  of  business,  and 
found  and  seized  for  rent  on  the  prem- 
ises. Nor  in  such  a  case  can  the  land- 
lord who  has  seized  the  goods  be  com' 
pelled  by  other  attaching  creditors, 
who  attack  the  purchase  of  the  goods 
as  fraudulent,  to  resort  first  to  the  vol- 
untary promise  of  the  purchasers  to 
pay  rent,  before  seeking  satisfaction 
out  of  the  goods  themselves,  seized 
under  distress  warrant.  Block,  etc., 
Co.  v.  Latham,  63  Tex.  414. 

A  held  certain  liens  upon  the  prop- 
erty of  D,  which  he  had  transferred  to 
his  creditor  E  as  security  for  advances 
made  by  E  to  A  for  the  use  of  D.  Af- 
terwards, B  and  C,  unsecured  creditors 
of  A,  attempted  to  attach  the  property 
of  D  for  the  satisfaction  of  their  de- 
mands against  A.  Held,  that  the  liens 
held  by  A  and  transferred  to  E  being 
prior  in  right  to  the  claims  of  B  and 
C  under  their  levies,  the  latter  could 
not  complain  of  the  order  in  which  A 
and  E  enforced  said  liens,  nor  object 
to  the  enforcing  of  all  of  said  liens  at 
one  and  the  same  time.  Adoue  v. 
Jemison   &  Co.,  65  Tex.   680. 

As  against  Senior  Attaching  Cred- 
itor.— One  who  has  seized  under  at- 
tachment two  different  stocks  of 
#oods,  may  be  compelled  by  a  subse- 
quent attaching  creditor,  whose  writ 
was  levied  upon  but  one  of  the  stocks, 
to  exhaust  first  his  remedy  against 
the  goods  on  which  he  had  secured  an 
exclusive  lien;  nor  is  this  right  af- 
fected by  any  subsequent  levy  made  by 
a  third  party.  Heye  &  Co.  v.  Moody 
&  Co.,  67  Tex.  615,  4  S.  W.  242. 

e.  Sale    Subject   to   Prior    Liens;    Re- 
demption. ' 

If,  under  the  statute,  the  attaching 
creditor  should  desire  to  sell  such  in- 


terest as  his  debtor  has  in  pledged 
property,  he  can  do  so,  but  the  pur- 
chaser at  such  sale  will  have  no  right 
to  the  possession  of  the  property  un- 
less he  satisfies  the  debt  for  which  it 
stands  pledged.  Osborn  v.  Koenig- 
heim,  57  Tex.  91,  95. 

In  trial  of  right  of  property  between 
a  mortgagee  and  attaching  creditors 
of  the  mortgagor,  the  mortgage  being 
sustained,  the  mortgagee  was  entitled 
to  retain  possession  until  his  mortgage 
was  discharged;  but  the  attachments 
being  valid  against  the  mortgagor,  the 
attaching,  creditors  should  have  been 
permitted  to  sell  subject  to  the  mort- 
gage, and  it  was  error  to  render  judg- 
ment discharging  the  property  from 
their  liens.  Lapowski  &  Bro.  v.  Tay- 
lor, 13  Tex.  Civ.  App.  624,  35  S.  W. 
934. 

Where  Prior  Lien  Foreclosed  Pend- 
ing the  Attachment  Suit — Where  the 
property  seized  is  subject  to  the  valid 
lien  of  a  prior  chattel  mortgage,  which 
is  foreclosed  pending  the  attachment 
suit  without  the  sheriff  or  the  attach- 
ment plaintiff  being  made  parties  to 
the  foreclosure  proceeding  and  with- 
out a  sequestration  of  the  property, 
the  sheriff  holding  the  property  for 
sale  under  writs  issued  in  both  cases 
should  sell  under  both,  and  then  if 
the  mortgagee  and  the  attachment 
plaintiff  can  not  agree  as  to  the  dis- 
position of  the  proceeds,  the  sheriff 
should  pay  the  money  into  court  and 
require  the  parties  to  settle  their  re- 
spective rights  therein.  Brooks  v. 
Lewis,  83  Tex.  335,  18  S.  W.  614. 

The  property  seized  was  subject  to 
the  valid  lien  of  a  prior  chattel  mort- 
gage. Pending  the  attachment  suit, 
the  mortgage  was  foreclosed  and  or- 
der of  sale  issued  without  the  attaching 
plaintiff  being  made  a  party  thereto. 
The  sheriff  returned  the  order  of  sale 
unexecuted,  stating  that  it  was  not  ex- 
ecuted because  he  was  required  by  law 
to  hold  the  property  under  the  lien  of 
the    attachment.      Later    an    order    of 
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sale  was  made  in  the  attachment  suit 
and  the  property  sold  thereunder,  be- 
ing purchased  by  the  attachment  plain- 
tiff for  less  than  the  amount  of  his 
debt.  The  purchaser  tendered  the 
costs  and  demanded  the  property,  but 
the  sheriff' refused  to  deliver  the  same 
unless  the  purchaser  should  pay  the 
full  amount  of  his  bid,  on  the  ground 
that  the  mortgage  had  been  foreclosed 
and  the  property  ordered  sold  for  its 
satisfaction.  Held,  that  as  the  sheriff, 
at  the  time  of  the  attachment  sale, 
held  the  property  solely  under  writs 
in  favor  of  the  attachment  creditor, 
the  property,  upon  its  purchase  by 
that  creditor  for  less  than  the  amount 
of  his  claim,  should  have  been  delivered 
to  him  upon  his  tender  of  costs,  and 
he  would  then  have  held  the  same  sub- 
ject to  the  valid  lien  of  the  prior  mort- 
gage. Brooks  v.  Lewis,  83  Tex.  335, 
18  S.  W.  614. 

Where  Prior  Lien  Foreclosed  after 
Judgment  and  before  Sale. — A  plain- 
tiff attached  certain  lots  of  defendant, 
and  had  copy  of  the  writ  and  return 
filed  and  recorded  with  the  county  clerk. 
(Rev.  Stats.,  4669.)  He  obtained  judg- 
ment for  foreclosure  of  his  lien  and 
sale  to  satisfy  same,  but  did  not  pro- 
ceed to  sale.  Subsequently,  vendors 
of  the  lots  brought  -suit  against  the  de- 
fendant in  the  attachment  proceed- 
ings, their  vendee,  by  which  they  fore- 
closed the  vendor's  liens  and  sold  the 
property  for  their  satisfaction.  The 
plaintiff  in  the  attachment  suit,  who  was 
not  made  a  party  to  the  suits  to  fore- 
close the  vendor's  liens,  filed  his  bill 
against  the  purchasers  of  the  lots,  the 
vendors,  to  redeem.  Held,  that  the 
lien  of  the  plaintiff  in  attachment  was 
not  affected  by  the  foreclosure  pro- 
ceedings, though  he  had  notice  of  the 
suits.  McDonald  v.  Miller,  90  Tex. 
309,  39  S.  W.  89. 

In  such  case  the  plaintiff  in  attach- 
ment could  not,  before  sale  under  his 
judgment,  maintain  an  equitable  action 
to   redeem     from    the    vendor's    liens. 


The  proper  remedy  was  first  to  sell 
under  his  judgment — the  purchaser 
thereunder  acquiring  a  right  to  redeem 
from  the  vendor's  lien.  McDonald  v. 
Miller,  90  Tex.  309,  39  S.  W.  89. 

Where  Receiver  Is  Appointed  in 
Proceeding  to  Foreclose  Prior  lien, 
but  Such  Appointment  Is  Subsequent 
to  the  Attachment. — Plaintiff  having 
levied  attachment  upon  real  estate  of 
a  corporation  previous  to  the  appoint- 
ment of  a  receiver  by  another  court, 
intervened  in  the  receivership  proceed- 
ing, praying  the  court  to  permit  a  fore- 
closure sale,  in  accordance  with  a  de- 
cree which  in  the  meanwhile  had  been 
rendered  by  the  attaching  court.  The 
attachment  levy  was  entirely  subordi- 
nate to  the  mortgage  on  which  the  re- 
ceivership proceeding  was  founded, 
and  the  attaching  creditor  failed  to 
show  that  the  land  was  of  greater  value 
than  would  suffice  to  discharge  the 
prior  mortgage.  Held,  that  it  was 
proper  for  the  court  appointing  the  re- 
ceiver to  refuse  to  permit  a  foreclosure 
sale  under  the  attachment.  South- 
western Inv.  Co.  v.  Crawford,  16  Tex. 
Civ.  App.  475,  41  S.  W.  720,  affirmed 
in  93  Tex.  672,  no  op. 

3.  Rights  and  Remedies  of  Third  Per- 
sons,   Including   Junior   Attaching 
Creditors, 
a.  Election  of  Remedies. 
(1)  Right  of  Election. 

One  having  an  interest  in  personal 
property  seized  under  attachment  pro- 
ceedings, to  which  he  is  not  a  party, 
has  his  election  to  replevy  and  try  his 
right  to  it  under  the  statute,  to  sue 
the  sheriff  for  the  trespass  committed 
by  his  wrongful  levy,  or  sue*  the  pur- 
chaser holding  under  the  sheriffs  sale. 
Rodrigues  v.  Trevino,  54  Tex.  193; 
Ryan  v.  Goldfrank,  etc..  Co.,  58  Tex. 
356,  358;  Lang  v.  Dougherty,  74  Tex. 
226,   12   S.   W.   29. 

The  sellers  having  a  right  of  stop- 
page in  transitu  superior  to  an  attach- 
ment levied  upon  the  goods  in  transit 
are    not    required    to   intervene  in  the 
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attachment  suit  in  order  to  establish 
the  right  of  regaining  possession  of 
the  goods  or  recovering  their  value. 
They  may  do  so  (Halff,  etc.,  Co.  v.  Al- 
lyn  &  Co.,  60  Tex.  278,  279;  Allyn  & 
Co.  v.  Willis  &  Bro.,  65  Tex.  65,  66), 
but  they  are  not  compelled  to  inter- 
vene, or  to  file  bond  and  oath  to  try 
the  right  of  property  (Lang  v.  Dough- 
erty, 74  Tex.  226,  228,  1Z  S.  W.  29). 
They  may  bring  ^n  action  directly 
against  the  attaching  creditor  and  the 
sheriff  levying  the  attachment  to  re- 
cover their  right  of  possession,  or  for 
the  value  of  the  goods.  Harris  v.  Ten- 
ney    (Sup.),   20   S.   W.   82. 

In  Wrongful  Attachment;  Election 
between  Reconvention  and  Independ- 
ent Action. — See  post,  "Form  of  Ac- 
tion or  Remedy,"  IX,  D,  1,  et  seq. 

(2)     Effect    of    Election. 

Our  statute  (Rev.  Stats,  of  1895,  art. 
5311)  providing  a  speedy  and  in- 
formal method  of  trying  the  right  to 
property  levied  on  under  attachment 
or  execution,  declares  that  a  claim 
made  to  property  under  the  provisions 
of  that  statute  shall  operate  as  a  re- 
lease of  damages  for  making  the  levy. 
Therefore  by  instituting  and  prosecut- 
ing to  judgment  proceedings  for  the 
trial  of  the  right  of  property,  in 
which  he  recovers  the  goods,  a  claim- 
ant estops  himself  from  subsequently 
bringing  a»n  action  against  the  attach- 
ing creditor  to  recover  damages 
caused  by  such  seizure.  It  is  a  case 
of  election  of  remedies,  and  having 
elected  to  pursue  the  one,  he  can  not 
afterwards  proceed  upon  the  other. 
Lera  v.  Freiberg  (Civ.  App.),  22  S.  W. 
236,  citing  Howeth  v.  Mills,  19  Tex. 
295;  Rose  v.  Riddle,  3  App.  Civ.  Cases, 
§  298,  300,  301;  Moore  v.  Gammel,  13 
Tex.  120;  Vickery  v.  Ward,  2  Tex. 
212;  Lang  v.  Dougherty,  74  Tex.  226, 
228,  12  S.  W.  29;  Rev.  Stat.,  art.  4846; 
Terry  v.  Webb  (Civ.  App.),  96  S.  W. 
70,   71. 

In  Derogation  of  the  Common  Law; 
Strictly  Construed. — But  this  statute  is 
2  Tex— 28 


in  derogation  of  the  common  law,  and 
by  a  familiar  rule  of  construction  will 
not  be  extended  to  claims  otherwise 
made.  Rev.  Stat.  1895,  art.  5311;  Lera 
v.  Freiberg  (Civ.  App.),  22  S.  W.  236, 
and  cases  there  cited.  Terry  v.  Webb 
(Civ.  App.),  96  S.  W.  70,  71. 

Where,  therefore,  the  property  had 
been  assigned  by  the  defendant  in  the 
attachment,  and  the  assignee  was  also 
made  a  party  defendant  in  the  attach- 
ment suit,  and  being  so  brought  into 
the  suit,  set  up  a  claim  to  the  prop- 
erty, and  the  property  having  been 
sold  as  perishable,  and  judgment 
rendered  ordering  the  proceeds  to  be 
turned  over  to  him,  which  was  not 
done  through  failure  to  supersede  the 
judgment  of  the  lower  court  upon  an 
appeal  therefrom,  it  was  held  that  the 
assignee,  claiming  the  goods,  was  not 
barred  by  this  statute  nor  by  the  doc- 
trine of  election  from  maintaining  an 
action  to  recover  damages  for  their 
wrongful  seizure  and  conversion  under 
the  .attachment.  In  other  words  the 
statute  did  not  apply  to  him,  since  he 
had  not  claimed  the  property  by  the 
statutory  method  regulating  the  trial 
of  the  right  to  the  property.  Terry  y. 
Webb  (Civ.  App.),  96  S.  W.  70,  71. 

Discharges  Officer;  Does  Not  Pre- 
vent Recovery  for  Damages  to  Goods 
While  in  Custody.— -The  effect  of  giv- 
ing a  statutory  claim  bond,  as  a  re- 
lease of  damages,  under  Revised  Stat- 
utes, art.  5311,  is  to  discharge  from 
liability  only  the  officer  levying  the 
writ;  such  proceeding  does  not  pre- 
vent a  recovery  of  damages  for  in- 
juries to  the  goods  while  in  the  posses- 
sion of  the  officer,  by  the  owner  of  the 
property,  in  a  suit  against  the  party 
procuring  the  writ  and  levy.  City  Nat. 
Bank  v.  Colgin,  21  Tex.  Civ.  App.  487, 
51  S.  W.  856,  affirmed  in  93  Tex.  680, 
no  op. 

May  Amend  Pleading  and  Recover 
Damages  in  Trial  of  Right  of  Prop- 
erty.— Notwithstanding  the  doctrine  of 
election  which  forbids  a  claimant  from 
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suing  for  damages  after  he  has  insti- 
tuted a  claim  proceeding  under  the 
statute,  such  a  claimant  may,  after 
filing  his  affidavit  and  bond  to  try  the 
right  of  property,  amend  his  original 
pleading  and  ask  judgment  not  only 
for  the  recovery  of  the  property  it- 
self but  damages  for  the  use  of  the 
property  while  it  was  under  seizure, 
and  also  compensation  for  damage 
done  to  the  property  during  that  time. 
Breeden  Bros.  v.  Pennington  (Civ. 
App.),  104  S.  W.  908. 

b.  Trial  of  the  Right  of  Property. 
See  the  title    RIGHT    OF    PROP- 
ERTY, TRIAL  OF. 

c.  Damages     for     Wrongful    Attach- 
ment. 

See  post,  "Wrongful  Attachment," 
IX,  et  seq. 

d.  Bill  in  Equity  by  Mortgagee. 

A  mortgagee,  out  of  possession,  can 
not  assert  his  claim  to  property  levied 
on  by  attachment  in  the  manner  pre- 
scribed by  statute  for  the  trial  of  the 
right  of  property.  (Following  Wright 
v.  Henderson,  12  Tex.  43;  Wootton  v. 
Wheeler,  22  Tex.  338;  Allen  v.  Russell, 
19  Tex.  87,  and  other  cases).  When 
entitled  to  possession,  his  proper 
remedy  is  by  a  proceeding  in  equity 
to  establish  his  right  or  interest. 
Erwin  v.  Blanks,  60  Tex.  583;  Belt  v. 
Raquet,  27  Tex.  471. 

But  if  the  mortgagee  is  rightfully  in 
possession,  and  the  levy  is  properly 
made  by  giving  notice  as  required  by 
law,  his  possession  remains,  and  the 
purchaser  must  be  the  actor  in  de- 
priving him  of  it  by  redeeming  the 
property  from  his  lien.  If  out  of  pos- 
session, he  may  enforce  his  lien 
against  the  purchaser  at  sheriff's  sale, 
but  can  «not  set  it  up  in  a  suit  for  the 
trial  of  the  right  of  property.  Erwin 
r.  Blanks,  60  Tex.  583. 

A  mortgagee  of  personal  property 
to  secure  a  debt  above  the  jurisdiction 
of  the  county  court  has  the  right  to 
maintain  an  action  in  the  district 
court     to     protect     his     interest,     as 


against  attachment  creditors  prosecut- 
ing suits  in  the  county  court  and  levy- 
ing upon  the  mortgaged  goods.  It 
was  proper  for  the  district  court  to 
appoint  a  receiver  in  such  case  to  ad- 
minister the  goods  subject  to  the  or- 
ders of  the  court  and  the  respective 
liens  to  be  adjusted  in  the  suit  Crow, 
etc.,  Co.  v.  Red  River  County  Bank, 
52  Tex.  362. 

That  an  indorser  of  the  note  se- 
cured by  such  mortgage  is  not  alleged 
to  have  been  insolvent,  will  not  defeat 
the  right  to  equitable  interposition  to 
protect  the  property  mortgaged.  Crow, 
etc.,  Co.  v.  Red  River  County  Bank, 
52  Tex.  362. 

Where  a  mortgage  of  personal  prop- 
erty, superior  to  the  lien  of  an  attach- 
ment, has  been  rendered  valueless  as 
a  security  by  the  action  of  the  attach- 
ing creditor  in  rendering  some  of  the 
property  worthless  and  in  converting 
to  his  own  use  enough  of  it  to  pay 
the  debt,  it  is  proper,  in  an  action  to 
foreclose  the  mortgage,  to  render 
judgment  for  the  mortgagee  for  the 
amount  of  his  debt  against  the  inter- 
vening attachment  creditor  without 
ordering  a  foreclosure  of  the  mortgage. 
Moore,  etc.,  Co.  v.  Masterson,  19  Tex. 
Civ.  App.  308,  46  S.  W.  855. 

e.  Suit  to  Remove  Cloud  from  Title. 
Where  real  estate  is  attached  as  the 

property  of  one  person,  a  third  person 
claiming  to  have  a  perfect  legal  and 
equitable  title  thereto,  can  not  main- 
tain an  action  to  remove  from  such 
title  the  alleged  cloud  caused  by  the 
attachment.  Heath  v.  First  Nat.  Bank 
(Civ.  App.),  32  S.  W.  778. 

f.  Distress  for  Rent. 

The  goods  of  a  tenant  while  in  the 
custody  of  the  law  under  process  of 
attachment  are  not  subject  to  seizure 
for  rent  under  a  distress  warrant,  not- 
withstanding they  still  remain  upon  the 
leased  premises.  Meyer,  etc.,  Co.  v. 
Oliver,  61  Tex.  584. 

But  a  purchaser  under  the  attach- 
ment   sale,    with    notice    of   the    land- 
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lord's  lien  for  rent,  takes  subject 
thereto.  After  the  sale  the  lien  of  the 
attachment  no  longer  exists,  and  the 
goods  are  then  subject  to  distress  for 
the  purpose  of  satisfying  the  land- 
lord's lien.  Meyer,  etc.,  Co.  v.  Oliver, 
«1  Tex.  584. 

If  the  landlord  sells  the  premises 
after  the  goods  are  attached,  he  has 
the  like  remedy  for  the  collection  of 
rents  which  were  due  before  his  sale, 
and  this  remedy  he  may  enforce 
against  the  goods  in  the  hands  of  the 
purchaser  having  notice  of  his  lien. 
Meyer,  etc.,  Co.  v.  Oliver,  61  Tex.  584. 

g.  Amendment  by  Junior  Attaching 
Creditor  Making  All  Others  De- 
fendants in  His  Suit. 

A  junior  attaching  creditor,  after 
order  of  sale  had  been  entered  in  all 
the  cases,  amended  his  petition  mak- 
ing all  the  other  attaching  creditors, 
the  sheriff  and  the  clerk  of  the  court 
parties  defendant,  and  asked  that  the 
clerk  be  enjoined  from  paying  over 
the  proceeds  according  to  the  priority 
shown  by  the  sheriffs  return.  After 
Ihe  attached  property  had  been  sold, 
the  main  question  to  be  decided  being 
which  one  of  the  creditors  was  en- 
titled to  the  moneys  arising  from  the 
sale,  and  all  the  parties  claiming  the 
attached  goods  being  before  the  court, 
it  was  held  that  the  various  issues  be- 
tween the  attaching  creditors  were 
then  properly  tried.  Sullivan  &  Co.  v. 
Cleveland.  62  Tex.  677. 

h.    Intervention. 

See  generally,  the  title,  INTER- 
VENTION. 

<1)  Nature  and  Grounds  of  Remedy. 
The  right  of  intervention  is  the 
form  the  creditor's  remedy  in  equity 
takes  in  our  blended  system.  He  will 
be  entitled  to  intervene  in  the  prior  at- 
tachment suit  whenever  he  would  be 
entitled  in  equity  to  question  the 
validity  of  a  transfer  of  the  goods  at- 
tached, made  by  the  debtor  to  the 
plaintiff    in    attachment.      Johnson    & 


Co.  v.  Heidenheimer,  65  Tex.  263,  266. 

Grounds;  Falsity  of  Affidavit. — See 
ante,  "Falsity  of  the  Affidavit,"  VI,  H, 
1,  a. 

That  Senior  Attachment  Issued  on 
Fictitious  Demand,  or  Was  Otherwise 
Fraudulent  or  Collusive. — See  ante, 
"That  Attachment  Issued  on  Fictitious 
Demand,  or  Was  Otherwise  Fraudu- 
lent or  Collusive,"  VI,  H,  1.  b. 

Insolvency  of  Defendant  as  Ground 
of  Intervention. — Where  the  plaintiff 
in  attachment  has  acquired  a  lien  by 
levy,  other  creditors  can  not  intervene 
upon  the  mere  ground  that  the  defend- 
ant is  insolvent,  and  hence  they  are 
entitled  to  a  pro  rata  division  with 
the  attaching  creditor.  The  law  favors 
the  diligent.  Harrison  v.  Harwood,  31 
Tex.  650;  Brown  Co.  v.  Perrill,  77  Tex. 
199,  13  S.  W.  975. 

(9)    Who  May  Intervene. 

(a)    Claimant  of  Attached  Property. 

The  proper  remedy  for  one  whose 
property  is  seized  for  the  debt  of  an- 
other is  «not  by  intervention,  but  by 
filing  a  claimant's  bond  under  the 
statute  or  pursuing  the  officer  who 
made  the  levy  in  an  action  of  tres- 
pass. Ryan  v.  Goldfrank,  etc.,  Co.,  58 
Tex.  356;  Pool  v.  Sandford,  52  Tex. 
621;  Rodrigues  v.  Trevino,  54  Tex. 
198. 

"The  case  of  Carter  v.  Carter,  36 
Tex.  693,  does  not  lay  down  any  dif- 
ferent rule.  It  is  simply  there  held, 
as  has  been  frequently  done  since 
(Pool  v.  Sandford,  52  Tex.  621;  Rod- 
rigues v.  Trevino,  54  Tex.  198,  and 
other  cases),  that  in  ordinary  attach- 
ment suits,  third  persons  claiming 
only  an  interest  in  the  property  at- 
tached, and  not  in  the  subject  matter 
of  the  suit,  can  not  intervene  in  the 
main  action  for  the  purpose  of  assert- 
ing their  right  to  the  attached  prop- 
erty. The  proper  course,  as  a  general 
rule,  if  they  desire  to  set  up  their 
right  to  the  property,  is  to  file  a  claim- 
ant's bond,  as  was  done  in  this  case, 
or  pursue  the  sheriff  in  an  action  of 
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trespass,  as  was  done  in  Weaver  v. 
Ashcroft,  50  Tex.  427."  Ryan  v.  Gold- 
frank,  etc.,  Co.,  58  Tex.   356,  358. 

A  claimant  of  land  attached  who 
claims  under  a  title  derived  other  than 
from  the  attachment  defendant,  can 
not,  as  a  matter  of  right,  intervene  in 
the  attachment  proceeding  and  pre- 
vent the  foreclosure  of  the  attachment 
lien.  Carothers  v.  Lange  (Civ.  App.), 
55  S.  W.  580. 

But  where  such  claimant  has  been 
improperly  permitted  to  intervene  and 
judgment  has  been,  rendered  against 
him  it  is  not  error  for  the  judge,  be- 
fore the  close  of  the  term,  and  with- 
out notice  to  any  one,  to  amend  his 
judgment  by  striking  out  so  much 
thereof  as  is  against  the  intervener 
and  dismissing  his  intervention  without 
prejudice.  Carothers  v.  Lange  (Civ. 
App.),  55  S.  W.  580. 

Intervention  to  Recover  Proceeds. 
— A  party  claiming  title  adverse  to 
that  of  a  defendant  in  attachment  has 
no  claim  to  money  realized  by  the 
sheriff  at  the  attachment  sale.  If  in 
equity  he  could  assert  a  claim  to  the 
money  he  would  have  to  show  a  valid 
excuse  for  his  failure  to  resort  to  the 
adequate  remedies  afforded  him  at 
law.  Rodrigues  v.  Trevino,  54  Tex. 
168.  But  see  ante,  "Remedy  of  Owner 
or  Third  Person,"  VI,   F,  4,  d. 

Where,  pending  the  suit,  and  before 
the  interposition  of  any  claim  to  the 
goods  on  the  part  of  a  third  person, 
they  are  sold,  and  the  proceeds 
brought  into  court,  the  right  of  a  third 
person  in  the  proceeds,  based  upon  the 
alleged  ground  that  he  had  posses- 
sion a*id  right  of  the  goods  at  the  time 
of  the  attachment,  can  not  be  set  up 
by  a  proceeding  of  intervention;  that 
is,  he  can  not  obtain  judgment  for 
the  value  of  the  goods.  As  to 
whether  he  would  be  allowed  to  in- 
tervene for  the  purpose  of  recovering 
the  proceeds  alone,  undecided.  Wil- 
liams v.  Bailey  (Civ.  App.),  29  S.  W. 
834.     See,  also,   Rodrigues  v.  Trevino, 


54  Tex.  198;  Carter  v.  Carter,  36 
Tex.  693;  Willis  &  Bro.  v.  Thomp- 
son, 85  Tex.  301,  306,  20  S.  W.  155; 
Ryan  v.  Goldfrank,  etc.,  Co.,  58  Tex. 
356;  Pool  v.  Sandford,  52  Tex.  621; 
Meyberg  v.  Steagall  &  Co.,  51  Tex. 
351;  Lang  v.  Dougherty,  74  Tex.  226, 
229,  12  S.  W.  29;  Whitman  v.  Willis  & 
Bro.,  51  Tex.  426;  Fisher  v.  Bogarth, 
2  App,  Civ.  Cases,  §  120;  Jaffray  & 
Co.  v.  Meyer,  1  App.  Civ.  Cases,  § 
1350;  Meyer  Bros.  &  Co.  v.  Sligh,  81 
Tex.  336,  16  S.  W.  1022. 

(b)  Heirs    of    Wife    Claiming    Com- 
munity Interest. 

Attachment  being  levied  upon  com- 
munity property  in  which  the  heirs  of 
the  deceased  mother  had  an  interest, 
to  protect  which  interest  they  inter- 
vened, held,  that  intervenors  have  no 
such  equitable  right  as  entitles  them 
to  intervene,  and  that  there  was  no 
error  in  sustaining  exceptions  to  the 
plea.  Hinzie  v.  Moody  &  Co.,  1  Tex. 
Civ.  Ap]>.  26,  20  S.  W.  769. 

(c)  Codefendant  Claiming   Mortgage. 
A  party  defendant  m  a   suit  having 

a  mortgage  on  property  of  his  code- 
fendants  attached  therein,  has  the 
right  to  have  his  mortgage  adjudicated 
in  that  suit  and  the  proceeds  of  the  at- 
tached property  first  applied  to  its 
satisfaction  if  it  be  held  a  superior 
lien.  Rentfrow  v.  Lancaster,  10  Tex. 
Civ.  App.  321,  31  S.  W.  229. 

"It  has  been  expressly  held  that  a 
landlord  can  intervene  in  an  attach- 
ment suit  and  have  the  proceeds  of 
the  attached  property  first  applied  to 
his  superior  lien  (Sullivan  &  Co.  v. 
Cleveland,  62  Tex.  677,  681),  and  we 
see  no  reason  why  the  same  rule 
should  not  apply  to  a  prior  mort- 
gage creditor."  Rentfrow  v.  Lancaster, 
10  Tex.  Civ.  App.  321,  324,  31  S. 
W.  229. 

(d)  Landlord  Claiming  Rent. 

The  district  court  did  not  err  in  per- 
mitting the  landlord  Sims  to  intervene 
in  the  cause,  and  set  up,  as  against 
the    fund    then    in    the    hands   of   the 
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court,  his  claim  for  rent.  The  moneys 
had  not  yet  been  distributed,  and  his 
relation  to  the  insolvent  debtors  as 
landlord,  and  the  amount  of  his  claim, 
do  not  appear  to  have  been  >n  dispute. 
It  was  his  right  to  intervene  in  this 
proceeding,  and  assert,  as  against  his 
insolvent  debtors,  his  right,  as  land- 
lord, to  his  unpaid  rent.  Sullivan  & 
Co.  v.  Cleveland,  62  Tex.  677,  681,  cit- 
ing Eichoff  v.  Tidball,  61  Tex.  421. 

<c)     Vendor   Having    Right   of  Stop- 
page in  Transitu. 
See   ante,   "Right   of   Election,"   yi, 
I,  3,  a,  (1). 

<f)   Foreign  Receiver. 

Nonresident  creditors  of  a  nonresi- 
dent banking  corporation  attached 
lands  in  this  state  as  the  property  of 
the  corporation.  The  plaintiffs  moved 
leged  that,  previous  to  the  levy  and  to 
the  issuance  of  the  attachment,  the 
corporation  had  failed  and  had  for- 
feited its  franchise,  and  that  he,  by  a 
decree  of  a  chancery  court  of  the  state 
wherein  the  corporation  was  located, 
had  been  appointed  receiver  for  the 
corporation;  and  that  the  title  to  the 
lands  attached  had,  previous  to  the  at- 
tachment, been  conveyed  to  him  for 
the  benefit  of  the  general  creditors  of 
the  corporation.  The  plaintiffs  moved 
that  the  intervention  be  dismissed,  on 
the  ground  that  the  intervenor  had  no 
interest  in  the  suit,  and  no  right  to 
defend  the  same.  Held,  that  it  was 
error  to  sustain  the  motion  and  pre- 
clude the  Mitervenor  from  defending 
the  action.  Gayoso  Sav.  Inst.  v.  Bur- 
row, 37  Tex.  88. 

Suit  was  brought  by  the  defendants 
in  error  against  the  Gayoso  Savings 
Institution,  a  banking  corporation 
created  under  the  laws  of  the  state  of 
Tennessee.  An  attachment  was  levied 
upon  certain  lands  which  had  been 
bought  by  the  bank,  paid  for  with  its 
funds,  and  the  title  thereto  taken  in 
the  name  of  E.  M.  Avery  as  its 
cashier.     Samuel  Moseby  was  made  a 


defendant  to  the  suit,  and  claimed  the 
land  attached.  Moseby  claimed  title 
to  the  land  attached  through  a  deed 
made  to  him  by  E.  M.  Avery,  and 
claimed  to  hold  the  same  as  a  receiver 
appointed  by  a  chancery  court  in 
Memphis,  Tennessee,  in  a  proceeding 
then  pending,  in  which  the  bank  was 
interested,  but  to  which  neither  the 
defendants  in  error  nor  E.  M.  Avery 
were  parties.  The  deed  to  Avery 
showed  that  he  held  the -land  attached 
in  trust  for  the  bank  and  as  its 
cashier.  The  deed  from  Avery  to 
Moseby  showed  that  the  land  was, 
upon  the  motion  of  Avery,  without 
any  direction  from  the  directors  of  the 
bank,  conveyed  to  Moseby,  to  be  held 
by  him  upon  the  same  trust  under 
which  Avery  had  held  it.  Held,  that 
Avery  held  but  the  "naked  legal  title, 
for  the  benefit  of  the  Gayoso  Savings 
Institution,  to  the  land  here  attached, 
and  the  conveyance  by  him  to  Moseby 
was  made  by  virtue  of  the  decree  of 
the  chancery  court  of  Tennessee.  This 
deed  to  Moseby,  as  shown  by  his 
pleadings,  to  which  exceptions  were 
sustained,  was  made  to  him  as  re- 
ceiver only,  and  for  the  purpose  of 
administration  by  him  as  such;  that 
neither  Moseby  nor  Avery  is  shown  to 
have  had  any  personal  interest  in  the 
land,  and  Moseby's  defense  was,  in  ef- 
fect, but  an  attempt  in  his  official  ca- 
pacity as  such  receiver  to  enforce  here 
a  decree  affecting  the  title  to  lands 
in  this  state  made  by  a  chancery  court 
of  the  state  of  Tennessee,  and  that 
there  was  no  error  in  sustaining  plain- 
tiff's exceptions  to  Moseby's  special 
answer.  Moseby  v.  Burrow,  52  Tex. 
396,   397,   404,  405. 

So  much  of  the  opinion  in  Gayoso 
Sav.  Inst.  v.  Burrow,  37  Tex.  88,  as 
stated  that  "the  property  attached  had 
passed  to  the  receiver;  it  was  no 
longer  the  property  of  the  plaintiff  in 
error,  and  the  levy  of  the  attachment 
on  it  was  void,"  was  obiter  dictum. 
Moseby  v.   Burrow,   52  Tex.  396. 
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(g)    Person  Claiming  Homestead  In- 
terest. 

Real  estate  being  attached,  the  de- 
fendant's wife  intervened,  claiming 
part  of  it  as  the  homestead,  and  pray- 
ing damages  on  account  of  its  seizure 
under  the  attachment.  Her  interven- 
tion was  dismissed  on  plaintiff's  ex- 
ception to  it,  but  after  judgment  in 
his  favor,  he  released  his  attachment 
as  to  the  part  claimed  to  be  the  home- 
stead. Held,x  that  it  was  error  to  dis- 
miss the  intervention;  and  though  this 
error  was  cured  in  part  by  the  plain- 
tiff's release,  yet  it  was  not  cured  in 
respect  of  the  claim  for  damages,  and 
the  judgment  is  so  far  reversed  as  to 
award  her  a  trial  below  upon  that  is- 
sue. Stoddart  v.  McMahan,  35  Tex. 
267. 

(h)    Bona    Fide    Purchaser    Pendente 
Lite. 

Where  a  bona  fide  purchaser  of 
land  purchases  the  same  after  the  levy 
of  an  attachment  and  intervenes  in  the 
case  and  attacks  the  attachment  on  the 
ground  that  it  was  sued  out  on  a  ficti- 
tious debt,  the  validity  of  the  debt 
may  be  tried  upon  the  plea  in  inter- 
vention and  a  motion  to  quash  is  not 
necessary.  Barkley  v.  Wood  (Civ. 
App.),  41  S.  W.  717.  See,  also,  ante, 
"That  Attachment  Issued  on  Ficti- 
tious Demand,  or  Was  Otherwise 
Fraudulent  or  Collusive,"  VI,  H,  1,  b; 
"Generally,  Right  to  Quash  for  De- 
fects and  Irregularities  Limited  to  De- 
fendant," VI,  H,  2,  a,  (1). 
(i)  Junior  Attaching  Creditors. 

See,  also,  ante,  "Falsity  of  the  Af- 
fidavit," VI,  H,  1,  a;  "That  Attach- 
ment Issued  on  Fictitious  Demand,  or 
Was  Otherwise  Fraudulent  or  Collu- 
sive," VI,  H,  1,  b. 

A  subsequent  attaching  creditor  may 
intervene  in  order  to  have  the  judg- 
ment of  a  previous  attaching  creditor 
set  aside  on  the  ground  of  fraud,  and 
this  without  being  required  to  execute 
bond,  though  a  failure  on  the  part  of 
the  intervenor  to  allege  the  insolvency 


of  the  debtor  would  be  fatal  to  his 
petition.  Grabenheimer  v.  Rindskoff 
Bros.,  64  Tex.  49. 

A  subsequent  attaching  creditor, 
making  his  levy  subject  to  the  previ- 
ous levy  of  other  creditors,  can  not 
complain  that  the  lien  created  by  the 
prior  levy  was  foreclosed  and  judg- 
ment entered  before  the  return  day, 
when  done  by  the  consent  of  the 
debtor,  when  such  act  does  not  give 
the  prior  lienor  an  unconscionable  ad- 
vantage, or  was  not  connected  with 
some  act  of  fraud.  Meier  v.  Waco 
State  Bank  (Civ.  App.),  27  S.  W. 
881,  882. 

Appellants  and  appellees  both  sued 
H.  and  levied  attachments  upon  the 
same  property,  of  value  less  than  $200. 
Appellants'  attachment,  issued  from 
the  justice  court  before  the  issuance  of 
citation,  was  levied  before  that  of  ap- 
pellees, issued  from  the  county  court. 
Appellees  intervened  in  the  suit  in  the 
justice  court  but  dismissed  this  inter- 
vention, and,  while  their  suit  was  still 
pending  in  the  county  court,  filed  an 
original  suit  in  the  district  court  to  en- 
join the  execution  of  the  order  of  sale 
made  by  the  justice.  Held,  that  ap- 
pellees' remedy  was  by  injunction 
from  the  county  court,  or  by  procur- 
ing the  quashal  of  the  levy  of  the  at- 
tachment in  the  justice  court  by  their 
intervention  in  that  court.  Moody  & 
Co.  v.  McRimmon  &  Co.,  7  Tex.  Civ. 
App.  582,  27  S.  W.  780,  writ  of  error 
dismissed    (see  87  Tex.  260). 

(j)    Execution  Creditors, 

See  ante,  "That   Attachment   Issued 
on   Fictitious  Demand,  or  Was  Other- 
wise Fraudulent  or  Collusive,"  VI,  H, 
1,  b. 
(k)    Other  Creditors  of  Partnership. 

Certain  bonds  devised  the  wife  were 
sent  to  her.  The  husband  sold  them, 
obtaining  therefor  a  note  for  her  use, 
payable  to  himself  as  her  trustee,  and 
signed  by  a  firm  of  which  he  was  a 
member.  The  wife's  efforts  to  secure 
the    money    by    attachment    were    re- 
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sisted  by  subsequent  creditors  of  the 
firm.  Held,  that  they  were  estopped 
to  deny  the  trust  relation  of  the  hus- 
band in  the  transaction.  Brown  Co.  v. 
Perrill,  77  Tex.  199,  13  S.  W.  975. 
(1)    Person   Estopped. 

See  ante,  "Other  Creditors  of  Part- 
nership," VI,  I,  3,  h,  (2),  (k). 

(3)  Jurisdiction. 

A  creditor  holding  a  junior  attach- 
ment lien  adjudged  him  in  the  county 
court  for  a  sum  less  than  $500  may  in- 
tervene in  an  attachment  suit  against 
the  same  defendant  and  the  same  prop- 
erty in  the  district  court  for  the  pur- 
pose of  attacking  and  setting  aside  the 
proceedings  in  the  district  court,  and 
to  subject  the  property  to  the  claim  of 
such  intervenor.  Peticolas  v.  Carpen- 
ter, 53  Tex.  23,  adhered  to.  Heiden- 
foeimer  v.  Johnson  &  Co.,  76  Tex.  200, 
13  S.  W.  46. 

(4)  Parties  and    Persons    Entitled  to 
Notice. 

As  a  general  rule  an  intervenor  must 
give  notice  to  all  the  parties  in  the 
cause,  because  they  are  generally  in- 
terested in  whatever  claim  he  may  set 
up.  Peters  Furniture  Co.  v.  Dickey, 
2   Posey  237,   238. 

Where  successive  writs  of  attach- 
ment have  been  levied  upon  a  stock  of 
goods  and  the  goods  have  been  sold 
and  the  proceeds  paid  into  court,  in 
the  case  of  the  first  attaching  creditor, 
and  where  one  or  more  of  the  subse- 
quent attachers  intervene  in  that  suit 
to  set  aside  the  attachment  as  fraudu- 
lent, all  the  other  creditors  who  have 
secured  a  lien  upon  the  fund  must  be 
made  parties.  Cook  v.  Pollard,  70 
Tex.  723,  8  S.  W.  512,  approved  in 
Freiberg  v.  Freiberg  (Sup.),  19  S.  W. 
791,  792. 

But  where  another  attaching  creditor 
has  no  lien  upon  the  fund  in  contro- 
versy, as  where  the  fund  has  been  di- 
vided and  apportioned  and  he  has 
received  his  share  separately,  or  has 
settled  with  the  intervenor  either 
privately  or  in  a  separate  suit  as  to  his 


share  of  the  fund,  so  that  he  no  longer 
has  any  interest  in  the  controversy 
over  the  remainder  of  the  fund,  it  is 
not  necessary  that  the  intervenor 
should  make  him  a  party  to  the  con- 
troversy relating  to  such  remainder. 
Freiberg  v.  Freiberg  (Sup.),  19  S. 
W.  791. 

In  a  proceeding  against  a  sheriff 
and  his  sureties,  to  recover  money  in 
•his  hands,  the  proceeds  of  property 
sold  under  attachment,  in  a  proceeding 
to  which  the  plaintiff  was  not  a  party, 
prosecuted  on  the  ftTound  that  the 
plaintiff  was  a  joint  owner  of  the 
property  sold,  the  defendant  in  at- 
tachment is  a  necessary  party.  Rod- 
rigues  v.  Trevino,  54  Tex.  198. 

Where  the  attachment  defendant 
has  no  interest  in  the  result  and  no 
relief  is  asked  against  him,  and  where 
no  judgment  which  may  be  rendered 
can  affect  him,  and  where  he  is  not 
complaining,  the  attachment,  plaintiff 
can  not  object  in  his  name  that  he 
was  not  cited  by  a  subsequent  creditor 
who  has  intervened  in  the  cause. 
Peters  Furniture  Co.  v.  Dickey,  2 
Posey  237,  238. 

(5)    The  Petition;  Sufficiency,  Neces- 
sary Averments,  etc. 

The  petition  for  intervention  must 
show  that  the  interest  of  the  parties 
complaining  in  the  attached  property 
had  suffered,  or  was  likely  to  do  so, 
from  the  alleged  fraudulent  transac- 
tions between  the  original  parties  to 
the  suit.  Nenney  v.  Schluter  &  Co., 
62  Tex.   327. 

The  intervenor  must  aver  the  exist- 
ence of  all  the  conditions  entitling 
him  to  the  remedy  he  seeks.  Johnson 
&  Co.  v.  Heidenheimer,  65  Tex. 
263,  266. 

Averment  of  Debtor's  Insolvency. — 
Whether  the  insolvency  of  the  debtor 
is  one  of  these  conditions,  depends 
upon  the  intervener's  interest  in  the 
property  charged  to  be  fraudulently 
attached.  If  he  has  no  interest  in  the 
particular   property,    he    has   no    right 
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to  interfere  with  his  debtor's  disposi- 
tion of  it,  unless  he  shows  that  he  has 
no  other  means  of  satisfying  his  de- 
mand. His  right  in  equity  depends 
upon  the  absence  of  all  legal  remedy, 
and  he  is  generally  required  to  illus- 
trate his  situation  by  an  exhaustion  of 
his  legal  remedies — the  prosecution  of 
his  claim  to  judgment  and  the  issue 
and  return  of  an  execution  barren.  But 
if  he  has  a  lien  upon  the  particular 
property,  as  by  subsequent  attach- 
ment, the"  jurisdiction  of  equity  and 
his  right  to  intervene  are  not  depend- 
ent upon  the  absence  of  a  remedy  at 
law,  but  upon  the  existence  of  an  in- 
dependent right — a  lien — a  favorite  of 
chancery.  The  general  creditor  loses 
no  right,  legal  or  equitable,  by  the 
misappropriation  of  his  debtor's  prop- 
erty, as  long  as  enough  remains  to 
satisfy  his  demand.  But  the  lien 
creditor  has  a  right  to  be  satisfied  out 
of  the  thing  charged  with  his  debt, 
and  that  right  is  improperly  defeated 
by  any  wrongful  diversion  of  the 
thing.  The  subject  of  the  lien  is  his 
primary  source  of  satisfaction,  and,  to 
entitle  him  to  proceed  against  it,  it 
is  not  necessary  that  he  should  show 
that  no  other  source  exists.  The  at- 
tachment secures  to  the  creditor  such 
lien  as  entitles  him  in  equity  to  have 
all  obstructions  to  its  fair  fruition  re- 
moved (Ward  v.  McKenzie,  33  Tex. 
297;  note  4  to  §  1415  of  Pomeroy's 
Eq.)  and  the  creditor  having  a  lien 
upon  the  property  he  seeks  to  disen- 
cumber need  not  aver  that  the  debtor 
is  insolvent.  Johnson  &  Co.  v.  Heiden- 
heimer,  65  Tex.  263,  266,  277. 

Where  a  junior  attaching  creditor 
intervenes  in  order  to  have  the  judg- 
ment of  a  previous  attaching  creditor 
set  aside  on'  the  ground  of  fraud,  a 
failure  to  allege  the  insolvency  of  the 
debtor  is  fatal  to  his  petition.  Graben- 
heimer  v.  Rindskoff  Bros.,  64  Tex.  49. 

Averment  of  Intervener's  Lien. — A 
petition  of  intervention  by  which  a 
bank  asserted  an  indebtedness  secured 


by  a  mortgage  on  a  stock  of  goods 
which  had  been  sold  under  attachment 
proceedings,  and  prayed  that  the  pro- 
ceeds in  the  hands  of  the  court  be  ap- 
plied on  its  claim,  was  a  sufficient  al- 
legation of  its  lien  on  such  proceeds 
to  stop  the  running  of  limitation 
against  such  claim  of  lien.  Baum  v. 
Corsicana  Nat.  Bank,  32  Tex.  Civ. 
App.  531,  75  S.  W.  863,  affirmed  in  97 
Tex.  627,  no  op. 

Averment  of  Fraud  and  Collusion. 
— Intervenors  were  junior  attaching 
creditors  of  N.  E.  Albright,  and  sought 
to  have  prior  attachments  set  aside, 
and  to  obtain  priority  of  payment  of 
their  claim,  upon  the  ground  that  the 
debtor  had  colluded  with  the  prior  at- 
taching creditors,  and  consented  to  the 
issuance  and  levy  of  their  attachments 
with  intent  to  hinder,  delay,  and  de- 
fraud his  other  creditors.  There  was 
further  allegation  that  the  grounds  al- 
leged for  the  prior  attachments  were 
not  true,  that  one  of  the  prior  debts 
was  amply  secured  by  mortgage  on 
realty  and  that  upon  the  sale  of  the 
goods  attached,  as  perishable,  the  at- 
torney for  the  prior  attaching  creditors 
had  bought  them  in,  and  thereafter 
returned  them  to  the  possession  of 
the  debtor;  all  of  which  was  alleged  to 
be  part  of  a  plan  by  which  the  goods 
were  to  be  placed  beyond  the  reach  of 
creditors.  The  petition  was  held  good 
against  a  general  demurrer.  Martin 
Clothing  Co.  v.  Page,  1  Tex.  Civ.  App. 
537,  21  S.  W.  702. 

The  following  averments  of  fraud 
in  a  petition  of  intervention  on  the 
part  of  the  subsequent  attaching 
creditors  are  not  of  themselves  suffi- 
cient to  permit  them  to  intervene  in 
an  attachment  suit:  That  the  debt  of 
the  creditor  attaching  was  placed  at 
more  than  it  was  worth;  that  the  ex- 
cess of  its  real  value  being  secured  by 
a  mortgage  on  certain  property  of  his 
debtor,  the  property  pendente  lite  had 
been  sold  for  much  less  than  its  value, 
and  purchased  by  one  in  collusion  with 
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the  debtor;  and  also  alleging  con- 
spiracy on  the  part  of  the  parties  to 
the  attachment  suit,  by  plaintiff  per- 
mitting the  defendant  to  withdraw  his 
answer,  so  as  to  facilitate  judgment  in 
favor  of  the  attaching  creditor.  Nenney 
r.  Schluter  &  Co.,  62  Tex.  327. 

Sufficiency  of  Cross  BilL— In  con- 
solidated actions  against  a  corpora- 
tion, in  which  its  property  was  at- 
tached, a  receiver  was  appointed,  and 
a  trustee  sought  to  foreclose  a  mort- 
gage to  secure  200  bonds  of  defendant 
of  $2,000  each,  and  an  intervener  set 
up  an  indebtedness,  and  alleged  that 
it  was  the  holder  of  25  bonds,  a  bank 
by  cross  bill  set  up  large  judgments 
against  defendant  H.  and  others,  and 
alleged  defendant's  insolvency,  es- 
pecially if  the  bonds  were  valid,  and 
the  insolvency  of  H.  and  others;  that 
it  was  the  holder  of  11  of  such  bonds 
as  collateral  security;  that  part  of  the 
■debt  due  the  intervener  was  paid,  and 
the  bonds  held  by  it  were  not  to  be 
used  until  other  security  held  by  it 
was  exhausted;  that  all  the  bonds  ex- 
cept those  held  by  the  bank  were  is- 
sued without  consideration,  and  were 
void  for  reasons  particularly  stated; 
that  all  the  holders  except  the  bank 
took  the  bonds  with  notice  of  their 
invalidity;  that  the  mortgage  only  au- 
thorized the  trustee  to  sue  on  request 
of  a  majority  of  the  bondholders,  and 
its  suit  was  against  the  protest  of  such 
majority;  that  the  trustee  had  no  in- 
terest in  the  bonds,  and  the  bank 
never  requested  the  trustee  to  act  for 
it  in  the  suit;  that  part  of  the  defend- 
ant's railroad,  which  was  in  the  hands 
of  a  receiver,  was  not  its  property,  but 
was  H/s;  and  that  the  bank's  judg- 
ments were  liens  on  it,  and  it  should 
be  subjected  to  their  payment.  The 
prayer  was  for  the  release  of  the  prop- 
erty from  the  control  of  the  receiver 
and  for  the  foreclosure  of  its  lien. 
Held,  that  the  cross  bill  was  not  de- 
murrable. Farmers/  etc.,  Nat.  Bank 
v.  Waco  Elec.  R.,  etc.,  Co.  (Civ.  App.), 


36  S.  W.   131   (see  same  case  89  Tex. 
329). 

(6)  Bond  of  Intervenors;  Necessity 
for,  Sufficiency,  Recovery  upon, 
etc. 

Where  the  property  has  been  sold 
pursuant  to  judgment  in  the  cause,  in- 
terveners laying  claim  to  the  proceeds 
have  no  right,  without  the  execution 
of  a  bond,  to  have  the  money  with- 
held until  their  claim  can  be  deter- 
mined.   Eichoff  v.  Tidball,  61  Tex.  421. 

Plaintiff  sued  out  an  attachment  and 
had  it  levied  upon  property  belonging 
to  the  defendants;  but  as  the  inter- 
venor  was  not  claiming  title  to  the 
property  levied  upon  under  the  at- 
tachment, but  damages  done  to  the 
land  from  which  the  timber  was  cut, 
there  was  no  occasion  for  her  to  file 
a  claimant's  bond  and  affidavit.  Melvin 
v.  Chancy,  8  Tex.  Civ.  App.  252,  28 
S.   W.   241. 

Where  judgment  was  rendered  in  an 
attachment  suit,  ordering  the  sale  of 
the  goods  seized  under  the  writ,  and 
directing  the  sheriff  to  retain  a  por- 
tion of  the  proceeds  of  sale  in  his 
hands  to  await  the  further  judgment 
of  the  court,  provided,  intervenors 
should,  within  a  time  specified,  file  a 
bond  with  the  sheriff  for  a  designated 
amount,  conditioned  that  they  would 
pay  to  the  plaintiff  in  the  suit  all  dam- 
ages that  he  might  sustain  if  they 
failed  to  show  that  he  was  not  entitled 
thereto,  it  was  held  that,  though  no 
person  was  designated  as  payee,  a 
bond  payable  to  the  beneficiary  under 
it  was  proper.  Eichoff  v.  Tidball,  61 
Tex.  421. 

The  fact  that  no  consent  of  plaintiff 
to  the  order  requiring  the  bond  was 
shown  could  not  affect  its  validity  as 
a  common-law  obligation.  He  must 
be  construed  as  having  been  present 
in  court  when  the  order  was  made, 
and  making  no  objection  thereto, 
must  be  regarded  as  ratifying  it  by 
defending  the  proceedings  through 
which    the    intervenors    sought    to    ob* 
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tain  possession  of  the  money  detained 
by  the  execution  of  the  bond  in  the 
sheriff's  hands.  Eichoff  v.  Tidball,  t>l 
Tex.  421. 

The  attachment  lien  having  been 
foreclosed  for  plaintiff's  benefit,  the 
bond  given  by  intervenor  could  not  be 
attacked  on  the  ground  that  it  was 
the  result  of  coercion.  (This  case 
clearly  distinguished  from  Wooters  v. 
Smith,  56  Tex.  198,  199.)  Eichoff  v. 
Tidball,  61  Tex.  421. 

If  the  intervener's  claim  to  the 
money  was  based  on  any  reasonable 
claim  of  right,  the  only  damages  plain- 
tiff could  recover  against  him  would 
be  the  loss  naturally  resulting  to  him 
from  the  loss  of  the  use  of  the  money 
while  in  the  officer's  hands.  This 
would  be  satisfied  by  a  recovery  of 
interest.  Attorney's  fees  would  not 
be,  in  a  legal  sense,  the  natural  re- 
sults of  the  bond.  Eichoff  z\  Tidball, 
61  Tex.  421. 

(7)    Evidence. 

In  a  contest  between  attaching 
creditors,  when  those  claiming  under 
junior  attachments  set  up  fraud  and 
conspiracy  between  the  creditors  first 
attaching  and  the  debtor,  the  declara- 
tions of  the  defendant  debtor  as  to 
his  financial  condition,  made  after  the 
suit  by  attachment  was  brought,  are 
not  admissible.  Neither  can  the 
claimant  under  the  first  attachment 
show,  as  against  other  creditors  at- 
tacking his  attachment  for  fraud,  the 
declarations  of  the  alleged  debtor 
made  prior  to  the  bringing  of  the  suit. 
Freiberg  v.  Freiberg,  74  Tex.  122,  11 
S.  W.  1123. 

Where  an  intervenor  attacks  two 
prior  attachments  in  separate  suits 
against  each,  and  receives  judgment 
and  satisfaction  thereof  as  against  one, 
and  the  other,  in  the  intervention 
against  him,  introduces  evidence  to 
show  that  the  intervenor  has  already 
received  a  certain  amount  of  the  pro- 
ceeds of  the  property,  the  judgment 
against  the  other  in   favor  of  the  in- 


tervenor is  then  admissible  in  favor  of 
the  intervenor  for  the  purpose  of  show- 
ing on  what  account  the  money  had 
been  paid.  Freiberg  v.  Freiberg 
(Sup.),  19  S.  W.  791. 

As  to  the  sufficiency  of  the  evi- 
dence, see  ante,  "That  Attachment  Is- 
sued on  Fictitious  Demand,  or  Was 
Otherwise  Fraudulent  or  Collusive, " 
VI,  H,  1,  b. 

(8)    Instructions. 

An  affidavit  for  attachment  was  de- 
fective. The  attachment  was  attacked 
by  subsequent  attaching  creditors.  On 
the  trial  the  charge  stated  that  it  was 
averred  in  the  affidavit  that  the  de- 
fendant was  indebted  to  plaintiff  in  the 
amount  sued  for.  The  charge  then 
contained  a  statement  of  the  items, 
amount  and  date  of  each,  and  when 
due.  Held,  that  no  grounds  for  re- 
versal existed  from  such  statement  in 
the  charge.  Goodbar,  etc.,  Co.  v.  City 
Nat.  Bank,  78  Tex.  461,  14  S.  W.  851. 

Where  an  attachment  is  attacked, 
and  there  is  no  evidence  tending  to 
show  that  the  facts  sworn  to  did  not 
exist,  nor  any  attack  upon  the  debt 
sought  to  be  secured,  it  is  not  error  in 
the  court  to  refuse  a  charge  that  the 
finding  of  such  facts  would  invalidate 
the  attachment.  Goodbar,  etc.,  Co. 
v.  City  Nat.  Bank,  78  Tex.  461,  14  S. 
W.  851. 

The  charge  of  the  court  instructing 
the  jury  to  find  for  parties  attacking 
a  prior  attachment  if  they  found  that 
the  notes  sued  on  in  such  attachment 
suit  were  not  the  evidence  of  just 
debts  due  from  the  defendant  to  the 
plaintiff  on  valid  and  valuable  consid- 
eration, "but  were  fictitious  demands 
against  the  defendant,"  is  not  mislead- 
ing. The  jury  must  have  understood 
by  the  words  fictitious  demands  only 
such  as  were  not  upon  valuable  con- 
sideration— claims  simulated.  Goodbar, 
etc.,  Co.  v.  City  Nat.  Bank,  78  Tex. 
461,  14  S.  W.  851. 

The  court  did  not  err  in  instructing 
the  jury  that  if  the  defendant  was  not 
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about  to  dispose  of  his  property  for 
the  purpose  of  defrauding  his  credit- 
ors, and  if  the  plaintiff  knew  it,  the  at- 
tachment would  be  fraudulent,  the 
evidence  upon  this  point  being  in  con- 
flict, and  the  testimony  of  the  attach- 
ment defendant  to  the  effect  that  he 
was  about  to  make  such  a  disposition 
of  his  property  having  been  contro- 
verted. Freiberg  v.  Freiberg  (Sup.)t 
19  S.  W.  791,  793. 

Where  an  attachment  was  attacked 
by  the  subsequent  attaching  creditors, 
intervening  in  the  cause,  upon  the 
ground  that  the  notes  upon  which  the 
first  attachment  was  brought  were 
fraudulent  and  without  consideration 
and  that  the  said  first  attachment  was 
collusive  between  the  plaintiff  and  the 
defendant  therein,  the  failure  of  the 
court  to  instruct  the  jury  that  if  all  or 
any  of  the  notes  sued  on  by  the  plain- 
tiff were  without  consideration  and 
fraudulent,  such  fraud  would  vitiate 
the  plaintiff's  attachment  proceeding 
as  against  the  intervenors,  if  error  at 
all,  was  immaterial  where  the  jury 
found  that  none  of  the  notes  was 
fraudulent  or  without  consideration, 
and  there  was  no  assignment  of  error 
questioning  the  sufficiency  of  the  evi- 
dence to  justify  their  verdict.  Pitkins 
v.  Johnson  (Sup.),  2  S.  W.  459. 

See  charges  properly  refused,  which 
were  requested  by  intervenors  seeking 
to  avoid  attachment  proceedings  taken 
by  the  wife  against  a  firm,  her  hus- 
band being  a  member;  charges  held  in- 
definite and  misleading.  Brown  Co.  v. 
Perrill,   77  Tex.   199,  13   S.  W.  975. 

(9)    Verdict  and  Judgment 

(a)    In  Favor  of  the  Plaintiff  in  the 

Attachment, 
aa.   Verdict. 

Where  the  first  attachment  is  at- 
tacked by  a  subsequent  attaching 
creditor  intervening  in  the  suit,  upon 
the  ground  that  the  notes  sued  upon 
were  fraudulent  and  without  consid- 
eration and  that  said  first  attachment 
was  a   collusive   proceeding,  a   verdict 


in  favor  of  the  plaintiff  suing  out  the 
first  attachment  for  the  full  amount 
of  principal  and  interest  claimed  to  be 
due  upon  the  notes  sued  on  is  a  suf- 
ficient finding  to  sustain  a  judgment 
for  'the  plaintiff  and  against  the  in- 
tervenors. It  was  not  necessary  that 
the  jury  should  find  that  the  attach- 
ment lien  of  the  first  attaching 
creditor  should  be  established  and 
foreclosed  upon  the  attached  property, 
since  when  the  debt  was  established 
by  the  verdict  the  foreclosure  followed 
as  a  matter  of  course.  Pitkins  v. 
Johnson  (Sup.),  2  S.  W.  459. 

bb.    Judgment. 

Requiring  Intervenor  to  Return 
Property  into  Court — The  jury,  under 
instructions,  having  determined  that 
the  lien  of  the  attachment  was  valid, 
and  that  the  claim  of  the  landlord  (for 
rent)  to  the  proceeds  of  said  stock 
was  fraudulent,  the  landlord  has  no 
right  to  complain  that  the  court  haa 
required  said  proceeds  to  be  returned 
into  court,  in  order  that  it  may  be 
subjected  to  the  claim  of  the  attach- 
ing creditor.  If  the  landlord  acquired 
the  possession  of  said  property  under 
orders  which  have  been  vacated  on 
appeal,  it  is  proper  that  he  should  be 
required  to  return  said  proceeds  into 
court,  in  order  that  they  may  be  prop- 
erly disposed  of.  Baum  v.  Corsicana 
Nat.  Bank,  32  Tex.  Civ.  App.  531,  535, 
75  S.  W.  863,  affirmed  in  97  Tex.  627, 
no  op. 

Foreclosing  Attachment  L  i  e  n. — 
Where  the  first  attachment  is  attacked 
by  a  subsequent  attaching  creditor 
who  intervened  in  the  cause,  upon  the 
ground  that  the  notes  sued  on  were 
fraudulent  and  without  consideration 
and  the  attachment  proceeding  col- 
lusive, and  there  is  a  general  verdict 
in  favor  of  the  first  attaching  creditor 
for  the  full  amount  of  his  claim  with 
principal  and  interest,  a  judgment 
upon  such  verdict  foreclosing  the  lien 
of  his  attachment  on  the  goods  seized, 
and  directing  their  proceeds  to  be  ap- 
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plied  to  the  payment  of  the  judgment 
is   precisely    in    accordance    with    the 
statute.     Rev.   Stat,   art.   180.     Pitkins 
v.  Johnson  (Sup.),  2  S.  W.  459. 
(b)   In  Favor  of  the  Intervenor. 
aa.   Generally. 

When  on  trial  the  specific  equitable 
relief  prayed  for  in  the  pleadings  of 
the  successful  party  is  authorized  and 
required  under  the  facts  as  found,  it 
is  error  to  disregard  the  prayer  and 
enter  a  decree  not  prayed  for.  Cook 
v.   Pollard,  70  Tex.  723,  8   S.  W.  512. 

Hence,  if  on  proceedings  by  attach- 
ment an  intervenor  attacks  the  claim 
of  the  original  plaintiff  for  fraud,  and 
prays  that  the  proceeds  of  the  attached 
property  may  be  applied  to  the  satis- 
faction of  his  own  claim,  and  to  that 
of  subsequent  attaching  creditors  ac- 
cording to  the  priority  of  their  liens, 
and  on  trial  the  claim  of  the  plaintiff 
is  adjudged  fraudulent,  it  is  error  to 
decree  payment  to  the  plaintiff  of  such 
funds  as  may  remain  after  discharging 
the  debt  due  the  intervenor,  in  disre- 
gard of  other  attaching  creditors;  and 
this,  though  such  other  attaching 
creditors  have  not  been  made  parties. 
In  such  a  case,  before  entering  the 
final  decree,  all  the  attaching  creditors 
should  be  made  parties.  When  the  de- 
termination of  priority  of  liens  is  in- 
volved, all  claiming  liens  who  are  in- 
terested in  the  distribution  of  the  fund 
are  necessary  parties.  Cook  v.  Pol- 
lard, 70  Tex.  723,  8  S.  W.  512. 
bb.    Marshaling  Assets. 

See    ante.     "Right    to    Have    Assets 
Marshaled,"  VI,  I,  2,  d. 
cc.    Amount  of  Judgment. 

The  plaintiff  in  attachment  with- 
drew from  court  funds  realized  upon 
sale  of  attached  property  after  an  ad- 
judication adverse  to  interveners  seek- 
ing to  subject  the  funds  to  their 
claims.  By  writ  of  error  the  in- 
tervenors  obtained  a  reversal  of  the 
judgment  against  them.  At  the  time 
the  plaintiff  obtained  the  money  it  was 
sufficient   in   amount   to   discharge   the 


claims  of  the  intervenors.  On  the  new 
trial  the  intervenors  were  successful, 
and  the  money  withdrawn  was  not 
equal  to  the  amount  with  accumulated 
interest  at  the  date  of  the  judgment 
Held,  under  such  facts  it  was  compe- 
tent for  the  court  to  charge  the  plain- 
tiff with  interest  from  the  time  he  ob- 
tained the  funds.  Heidenheimer  v. 
Johnson  &  Co.,  76  Tex.  200,  13  S. 
•W.  46. 
(10)    Costs. 

Creditors  of  an  insolvent  corpora- 
tion who  have  brought  an  unsuccessful 
suit  to  vacate  attachment  liens  as 
fraudulent  and  collusive  are  properly 
taxed  with  the  compensation  of  the  re- 
ceiver appointed  in  such  suit  at  their 
instance.  Mallette  v.  Ft.  Worth 
Pharmacy  Co.,  21  Tex.  Civ.  App.  267, 
51  S.  W.  859,  affirmed  in  93  Tex.  667, 
no  op. 
i.    Injunction. 

See   ante,  "Jum°r  Attaching  Credit- 
ors," VI,    I,   3,   h,    (2),    (i).     And    see, 
generally,  the  title  INJUNCTIONS, 
j.    Direct    Proceeding    by  Grantee    in 
Previous  Unrecorded  Deed. 

Where  the  grantee  in  an  unrecorded 
conveyance  sues  to  set  aside  a  deed 
made  pursuant  to  an  attachment  levy 
and  sale,  it  is  not  necessary,  in  order 
that  the  attachment  creditor  (having 
actual  knowledge  of  the  deed)  may 
sustain  the  attachment  levy  and  sale, 
or  attack  such  unrecorded  conveyance 
as  being  without  consideration  and 
fraudulent  as  to  creditors,  that  the 
grantee  in  such  unrecorded  deed 
should  have  been  a  party  to  the  at- 
tachment proceeding.  To  put  himself 
in  such  position  it  is  only  necessary 
for  the  attachment  creditor  to  show 
that  he  was  such  creditor  as  he 
claimed  to  be.  Parks  v.  Worthington, 
101  Tex.  505,  509,  109  S.  W.  909,  af- 
firming 104  S.  W.  921  (C.  C.  A.),  gen- 
erally, but  disapproving  its  contrary 
holding  upon  this  point. 

A  previous  unrecorded  deed, 
whether    with    or    without    a    valuable 
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consideration,  carries  title  to  the 
grantee;  and  in  a  suit  by  the 
grantee  to  set  aside  a  deed  made 
pursuant  to  an  attachment  levy  and 
sale  upon  the  land,  the  production 
of  such  previous  unrecorded  convey- 
ance entitles  the  plaintiff  to  recover, 
unless  the  defendants  claiming  under 
the  attachment  levy  and  sale  establish 
a  superior  right.  Parks  v.  Worthing- 
ton,  101  Tex.  505,  509,  109  S.  W.  909, 
affirming  104  S.  W.  921. 

The  grantee  in  said  previous  un- 
recorded conveyance  not  having  been 
a  party  to  the  attachment  proceeding, 
those  proceedings  are  not,  as  against 
said  grantee,  competent  evidence  of 
the  existence  of  the  indebtedness  of 
the  grantor  to  the  attachment  plaintiff, 
and  without  further  proof  of  such  in- 
debtedness, the  attachment  plaintiff 
and  those  claiming  under  him  are  not 
in  a  position  to  attack  such  convey- 
ance as  creditors.  Parks  v.  Worth- 
ington,  101  Tex.  505,  509,  109  S.  W. 
909,  affirming  104  S.  W.  921. 

Even  a  judgment  in  the  attachment 
proceeding  is  not  sufficient  to  estab- 
lish the  existence  of  an-  indebtedness 
from  the  grantor  in  favor  of  the  at- 
tachment creditor  where  it  further  ap- 
pears that  such  judgment  is  based 
upon  the  voluntary  appearance  and 
confession  of  the  defendant  in  the  at- 
tachment proceeding  after  the  execu- 
tion by  him  of  the  previous  unrecorded 
deed.  Where  there  is  such  evidence 
of  collusion  between  the  alleged 
creditor  and  the  attachment  defendant 
to  defeat  said  defendant's  previous  un- 
recorded conveyance  there  must  be 
some  further  proof  of  the  fact  that 
the  debt  had  a  real  existence  than  a 
judgment  rendered  upon  appearance 
and  confession,  since  such  judgment 
merely  registers  the  admission  of  the 
defendant  made  after  the  execution  of 
the  deed.  Parks  v.  Worthington,  101 
Tex.  505,  510,  109  S.  W.  909,  affirming 
104  S.  W.  921. 

Under     article     4332,     Sayles'     Civ. 


Stat,  providing  that  unregistered  deeds 
shall  be  void  as  to  all  creditors,  subse- 
quent purchasers  for  valuable  consid- 
eration and  without  notice,  the  burden 
is  upon  an  attaching  creditor  claiming 
to  have  secured  a  lien  by  the  levy  of 
an  attachment  before  the  recordation 
of  the  deeds  to  prove  that  he  had  no 
notice  of  the  deeds.  Blum  Land  Co. 
v.  Harbin  (Civ.  App.),  33  S.  W.  153. 
k.  Where  Senior  Attaching  Creditor 
Retains  Property  or  Proceeds 
after  Satisfying  His  Claim. 
Where  a  senior  attaching  creditor 
has  foreclosed  his  lien,  and,  after  sat- 
isfying his  claim,  retains  in  his  pos- 
session books  of  account  or  notes  as 
collateral  security,  the  remedy  of  a 
junior  attaching  creditor  claiming  the 
right  to  subject  such  assets  to  his  debt 
is  by  process  of  garnishment,  and  not 
by  creditor's  bill,  at  least  in  the  ab- 
sence of  some  showing  of  the  want  of 
adequate  legal  remedy.  Meier  v. 
Waco  State  Bank  (Civ.  App.),  27  S. 
W.  881. 

1.  Judgment  against  Intervenor  in 
Foreclosure  of  Mortgage. 
A  mortgagee  of  personal  property 
which  has  been  rendered  valueless  as 
security  by  the  action  of  attaching 
creditors  in  attaching  the  property 
and  converting  to  their  own  use 
enough  of  it  to  pay  the  mortgage  debt, 
may,  in  an  action  to  foreclose  his 
mortgage,,  obtain  judgment  for  the 
amount  of  his  debt  against  the  attach- 
ing creditors  intervening  therein  with- 
out foreclosing  the  mortgage  lien. 
Moore,  etc.,  Co.  v.  Masterson,  19  Tex. 
Civ.  App.  308,  46  S.  W.  855. 
4.  Priorities. 

a.  Protection  of  Lien  by  Buying    Up 
Other  Claims. 

It  is  not  unlawful  for  the  attaching 
creditor  to  buy  up  an  outstanding  chat- 
tel mortgage,  which  is  a  lien  on  the 
entire  property,  for  the  purpose  of  pro- 
tecting his  -  attachment  lien.  Lacy  v. 
Gentry  (Civ.  App),  56  S.  W.  949,  950. 

See.   also,    Robertson  v.   McClay,   19 
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Tex.  Civ.  App.  513,  48  S.  W.  35,  in  which 
it  was  held  that  it  was  not  against  pub- 
lic policy  for  a  purchaser  of  land  un- 
der a  prior  unrecorded  deed  to  com- 
bine with  an  attaching  creditor  in  pur- 
chasing the  land  at  the  sale  under  the 
attachment  in  order  to  cut  off  a  sub- 
sequent purchaser  whose  deed  was 
recorded  before  his  own,  but  after  levy 
of  the  attachment. 

b.  As  against  Unauthorized  Acts  of 
Agent  Where  Attachment  Levied 
before   Ratification. 

The  ratification  by  the  principal  of 
an  unauthorized  act  of  the  agent  re- 
lates to  the  date  of  such  act.  This 
rule  obtains  between  the  immediate 
parties.  It  does  not  conclude  an  at- 
tachment levied  upon  property  between 
the  date  of  the  act  and  the  ratification. 
Kempner  v.  Rosenthal,  81  Tex.  12,  16 
S.  W.  639. 

That  a  deed  to  the  principal  for 
bnd  taken  by  an  agent  without  author- 
ity has  been  duly  recorded  will  not  af- 
fect the  rights  of  an  attaching  creditor 
fixed  by  levy  before  the  principal  rati- 
fied the  act.  Kempner  v.  Rosenthal,  81 
Tex.   12,   16   S.  W.  639. 

Thus,  an  agent  sent  to  collect  a 
debt  is  only  authorized  to  collect  it  in 
money,  and  has  no  authority  to  take  a 
conveyance  of  real  estate  in  satisfaction 
thereof.  If,  therefore,  the  land  is  at- 
tached before  the  authorized  act  is 
ratified  by  the  principal,  the  attach- 
ment has  priority.  Kempner  v.  Rosen- 
thal, 81  Tex.  12,  16  S.  W.  639. 

The  authority  of  an  agent  to  turn 
over  to  mortgagees  a  mill  and  fixtures 
covered  by  the  mortgage  does  not  in- 
clude the  power  to  sell  to  the  mort- 
gagees, or  turn  over  to  them  property 
not  covered  by  the  mortgage;  and 
where  such  other  property  is  attached 
by  other  creditors  before  the  act  of  the 
agent  is  ratified  by  his  principal,  the 
rights  of  the  attaching  creditors  will 
be  held  to  be  superior  to  those  of  the 
mortgagees.  Connor  &  Co.  v.  Little- 
field  &  Bro.,  79  Tex.  76,  15  S.  W.  217. 


A  safe  and  some  saw  logs  were 
turned  over  by  an  agent  of  Bell,  an  ab- 
sent debtor,  to  Connor  &  Co.,  who 
held  a  mortgage  upon  "one  steam 
saw  mill"  described,  together  with  all 
its  fixtures,  "all  the  supplies  I  now 
have  on  hand  or  may  have  at  the 
time  of  the  foreclosure  of  this  lien," 
etc.  Littlefield  &  Co.  caused  the  safe 
and  saw  logs  to  be  seized  under  at- 
tachment. Subsequently  Bell  re- 
turned and  in  writing  ratified  the 
agent's  act.  The  agent  had  also  turned 
over  to  Connor  &  Co.  all  the  mort- 
gaged property.  They  claimed  the 
saw  logs  and  safe;  and  upon  trial  of 
the  right  of  property,  held:  (1)  Au- 
thority to  turn  over  the  mill  and  fix- 
tures to  the  mortgagees  would  not  in- 
clude power  to  turn  over  property  not 
mortgaged  to  them;  (2)  The  ratifica- 
tion by  Bell  of  the  agent's  sale  to 
Connor  &  Co.  could  not  affect  the 
rights  of  the  attaching  creditors,  nor 
could  Bell's  admissions  of  authority 
affect  the  attachment;  (3)  There  are 
no  words  in  the  mortgage  which  in- 
clude the  iron  safe,  nor  does  the  word 
supplies  include  the  lot  of  saw  logs; 
(4)  It  appearing  that  in  connection 
with  the  saw  mill  a  commissary  was 
kept,  the  word  supplies  must  be  ap- 
plied to  stores  of  food,  etc,  kept  on 
hand  for  daily  use.  Connor  &  Co  v. 
Littlefield  &  Bro.,  79  Tex.  76,  15  S.  W. 
217. 

c.  As  against  Prior  Deed. 
(1)  Sufficiency  of  Description  in 
Deed  as  against  Attachment 
A  deed  of  real  estate  to  be  valid 
against  an  attachment  subsequently 
levied  upon  the  land  must,  by  its 
terms,  describe  the  land  or  give  data 
from  which  the  description  may  be 
found  and  made  certain;  and  where 
the  description  given  insufficiently  de- 
scribes the  land  within  the  rule  here 
given  and  in  so  doin^  presents  a  pat- 
ent ambiguity,  such  description  can 
not  be  aided  by  extraneous  evidence. 
Pierson  v    Sanger   (Civ.   App.),  51  S. 
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W.  869,  reversed  in  93  Tex.  160.     See, 
generally,   the   title    DEEDS. 

<S)  Unrecorded  Deed. 

A  creditor  who,  by  attachment  or 
other  legal  process,  fixes  a  lien  upon 
land  as  that  of  his  debtor,  acquires 
under  the  statute  a  right  superior  to 
that  of  the  grantee  in  a  prior  unregis- 
tered conveyance  of  the  property  made 
by  the  debtor,  where,  at  the  time  of 
the  acquisition  of  the  lien,  the  creditor 
has  no  notice  of  such  prior  convey- 
ance. Rev.  Stat.,  art.  4640;  1  Sayies' 
Civ.  Stat,  art.  4332.  Robertson  v.  Mc- 
Clay,  19  Tex.  Civ.  App.  513,  48  S.  W. 
35;  Grace  v.  Wade,  45  Tex.  522;  Linn 
v.  Le  Compte,  47  Tex.  440;  Parker  v. 
Coop,  60  Tex.  Ill;  McKamey  v.  Thorp, 
61  Tex.  648;  Paris  Grocer  Co.  v.  Burks, 
101  Tex.  106,  105  S.  W.  174,  175  (re- 
versing in  part  and  affirming  in  part, 
99  S.  W.  1135);  Parks  v.  Worthington, 
01  Tex.  505,  509,  109  S.  W.  909  (af- 
irming  104  S.  W.  921);  Caldwell  v. 
Bryan,  20  Tex.  Civ.  App.  168,  49  S.  W. 
240;  Bell  Hardware  Co.  v.  Riddle,  31 
Tex.  Civ.  App.  411,  72  S.  W.  613  (af- 
firmed in  97  Tex.  626,  no  op. 

Lien  Creditors  Only.— "The  statute 
by  its  terms  makes  void  the  unre- 
corded deed  as  against  'all  creditors/ 
but  the  courts  hold  this  to  mean  all 
creditors  who  have  acquired  liens  with- 
out notice  of  the  deed."  Paris  Grocer 
Co.  v.  Burks,  101  Tex.  106,  105  S.  W. 
174,  175.  reversing  in  part  and  affirm- 
ing in  part  99  S.  W.  1135. 

Must  Have  Been  Creditor  at  Time 
Writ  Was  Levied. — By  the  levy  of  an 
attachment  the  attachment  creditor  ac- 
quires a  lien  superior  to  the  title  of 
the  grantee  in  a  previous  unrecorded 
deed,  if  at  the  time  of  the  levy  he  had 
no  notice  of  such  deed;  and  this 
right  vests  in  the  purchaser  at 
the  attachment  sale  without  respect 
to  the  existence  of  notice  at  the 
time  of  the  sale.  But  to  sustain 
this  proposition  it  is  essential  that  the 
attachment  plaintiff  should  have  been 
a  creditor     when  the  writ    was  levied. 


Parks  v.  Worthington,  101  Tex.  505, 
509,  109  S.  W.  909,  affirming  104  S.  W. 
921. 

Statute  Applies  Only  to  Instni-  i 
ments  Required  to  Be  Recorded. — 
"The  statute  operates  only  against 
claims  dependent  on  instruments  which 
are  required  or  permitted  to  be  re- 
corded, and  rights  to  which  the  law 
gives  rise  in  certain  states  of  fact  and 
of  which  it  requires  no  evidence  upon 
the  records  or  in  writing,  such  as  vend- 
ors* liens,  certain  kinds  of  trusts,  and, 
perhaps,  others  that  might  be  in- 
stanced, are  not  postponed  to  rights 
of  creditors  resulting  from  the  mere 
acquisition  of  liens  by  legal  process." 
Paris  Grocer  Co.  v.  Burks,  101  Tex. 
106,  105  S.  W.  174,  176,  reversing  in 
part  and  affirming  in  part  99  S.  W. 
1135. 

Existence  of  Statutory  Conditions 
All  That  Is  Required.— The  right  of 
the  creditor  is  purely  statutory,  and  re- 
quires nothing  but  the  concurrence  of 
the  conditions  required  by  the  statute 
to  make  it  complete.  Paris  Grocer  Co. 
v.  Burks,  101  Tex.#106,  105  S.  W.  174, 
175,  reversing  in  part  and  affirming  in 
part  99  S.  W.  1135. 

"When  these  elements  exist,  the 
right  of  the  creditor  is  perfect  in  law, 
and  no  considerations  of  equity  or 
questions  of  estoppel  enter  into  the 
case.  It  is  wholly  immaterial  whether 
the  creditor  has  ever  examined  the 
records  as  to  the  title  of  his  debtor  or 
not,  since  a  deed  of  the  property  ex- 
ecuted by  the  latter  is  by  the  statute 
made  void  as  against  the  lien  of  the 
former,  unless  he  is  affected  with  no- 
tice." Paris  Grocer  Co.  v.  Burks,  101 
Tex.  106,  105  S.  W.  174,  175,  reversing 
in  part  and  affirming  in  part  99  S.  W. 
1135. 

Where  a  purchaser  of  land  failed  to 
record  his  deed  for  three  days,  and  un- 
til after  a  writ  of  attachment  in  a  cred- 
itor's suit  against  his  grantor  had  been 
levied  on  the  property,  the  lien  thereby 
acquired  was  the  superior  right.     Rev. 
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Stat.,  art.  4640.  Bell  Hardware  Co.  v. 
Riddle,  31  Tex.  Civ.  App.  411,  72  S.  W. 
frl3,  affirmed  in  97  Tex.  626,  no  op. 

Possession  as  Notice. — "It  is  equally 
well  settled,  however,  that  an  open, 
exclusive,  and  visible  possession,  main- 
tained by  the  holder  of  the  unrecorded 
deed  when  the  -right  of  the  creditor 
attaches,  is  notice  of  the  right  under 
which  it  is  held.*'  Watkins  v.  Ed- 
wards, 23  Tex.  443;  Mullins  v.  Wim- 
berly,  50  Tex.  457,  464;  Paris  Grocer 
Co.  v.  Burks,  101  Tex.  106,  105  <S.  W. 
174,  175,  reversing  in  part  and  affirm- 
ing in  part  99  S.  W.  1135. 

But  the  fundamental  fact  essential  to 
the  application  of  this  doctrine  is  that 
of  a  possession  visibly  that  of  some  one 
who  is  not  the  person  with  whom  the 
purchaser  or  creditor  purposes  to  deal. 
He  is  not  required  to  institute  in- 
quiries as  to  the  existence  of  rights  of 
which  there  is  no  evidence  upon  the 
records,  unless  there  be  some  fact 
which  he  knows  or  should. know  suffi- 
cient to  excite  inquiry  in  the  minds  of 
prudent  persons.  A  possession  openly 
th^t  of  one  other  than  his  debtor  or 
vendor  is  such  a  fact;  but  a  possession 
is  not  sufficient  which  does  not  appear 
to  be  that  of  a  third  person.  Paris 
Grocer  Co.  v.  Burks,  101  Tex.  106,  105 
S.  W.  174,  175,  reversing  in  -part  and 
affirming  in  part  99  S.  W.  1135. 

"The  possession  must  be  open  and 
visible  and  unequivocal,  meaning  that 
it  must  be  openly,  visibly,  and  un- 
equivocally that  of  the  claimant  under 
the  unrecorded  instrument."  Paris 
Grocer  Co.  v.  Burks,  101  Tex.  106,  105 
S.  W.  174,  175,  reversing  in  part  and 
affirming  in  part  99  S.  W.   1135. 

Evidence  examined  in  this  case 
and  held  that  although  the  mother  had 
legal  possession  of  the  land  under  an 
unrecorded  deed  from  her  son,  it  was 
not  such  open,  visible,  and  unequivo- 
cal possession  as  to  prevail  against  at- 
taching creditors  of  the  son.  Paris 
Grocer  Co.  v.  Burks,  101  Tex.  106,  105 
S.  W.  174,  reversing  in  part  and  affirm- 
ing in  part  99  S.  W.  1135. 


Where  Attaching  Creditor  Pays  Off 
Incumbrance     after     Recordation.  —  A 

grantee  who  files  for  record  a  deed  of 
land  subject  to  a  mortgage  the  day 
following  that  on  which  it  is  attached 
by  creditors  of  his  grantor  who  after- 
wards become  the  purchasers  thereof 
under  the  attachment  sale,  is  not  es- 
topped to  assert  his  claim  to  the  land 
because  he  permits  the  purchasers  to 
pay  off  the  incumbrance  thereon.  Cald- 
well v.  Bryan,  20  Tex.  Civ.  App.  168, 
49   S.  W.   240. 

Rights  of  Purchaser,  at  Attachment 
Sales. — A  purchaser  at  a  sale  enforc- 
ing the  attachment  lien  takes  a  good 
title,  where  the  attaching  creditor  was 
unaffected  by  notice  of  said  deed  at  the 
date  the  lien  was  fixed,  though  notice 
of  the  unrecorded  .deed  was  given  at 
the  time  of  the  sale.  Caldwell  v.  Bryan, 
20  Tex.  Civ.  App.  168,  171,  49  S.  E.  240, 
citing  Grace  v.  Wade,  45  Tex.  522; 
Linn  v.  Le  Compte,  47  Tex.  440; 
Parker  v.  Coop,  60  Tex.  Ill;  Mc- 
Kamey  v.  Thorp,  61  Tex.  648,  649; 
Parks  v.  Worthington,  101  Tex.  503, 
509,  109  S.  W.  909,  affirming  104  S.  W. 
921. 

An  attachment  was  levied  upon  the 
land  in  controversy.  The  land  had  been 
sold  by  the  defendant  in  attachment 
before  the  levy,  but  the  deed  was  not 
of  record  in  the  county,  nor  did  the 
plaintiffs  have  notice.  Held,  that  sale 
under  the  attachment  lien  passed  title 
as  against  the  purchaser  holding  under 
the  unrecorded  deed.  Thomson  r. 
Shackelford,  6  Tex.  Civ.  App.  121.  24 
S.  W.  121,  affirmed  in  93  Tex.  M> 
no  op. 

(3)  Fraudulent    and   Voluntary  Con- 
veyances of  Land. 

See  ante,  "Where  Property  Fraudu- 
lently Mortgaged,  Assigned,  etc.,"  ^» 
D,  3. 

(4)  Conveyance  by  Husband  and  Wife- 
A  deed  of  husband  and  wife  executed 

prior  to  the  levy  of  an  attachment,  »» 
made  in  good  faith  and  not  fraudulent, 
vests  the  title  in   the  grantee  so  that 
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the  property  conveyed  thereby  is  not 
subject  to  the  lien  of  the  attachment; 
and  the  deed  not  being  fraudulent,  it 
is  immaterial  whether  the  property 
conveyed  was  a  homestead  or  not. 
Parlin,  etc.,  Co.  v.  Vawter,  39  Tex.  Civ. 
App.  520,  88  S.  W.  407,  408;  Parlin  v. 
Leggett   (Civ.  App.),  88  S.  W.  408.      . 

<L    Contract  to  Convey  School  Land. 

Every  purchaser  of  school  land  has 
a  vendable  interest  therein  from  the 
date  of  its  purchase,  and  without  wait- 
ing for  the  expiration  of  the  three 
years  occupancy  required  by  law.  A 
written  contract  duly  executed  and 
recorded  to  convey  such  lands  is  in 
effect  a  bond  for  title,  and  is  treated 
as  a  species  of  conveyance  in  Texas. 
The  rights  of  the  vendee  named  in 
such  a  contract  are  superior  to  the 
rights  of  an  attachment  creditor  under 
an  attachment  levied  subsequent  to  its 
execution  and  recordation.  Haynie 
Mercantile  Co.  v.  Miller,  41  Tex.  Civ. 
App.  79,  81,  92  S.  W.  262,  affirmed  in 
101   Tex.   640,  no  op. 

e.     As    against    Purchaser    Pendente 
Lite. 

A  purchaser  of  land,  pending  an  at- 
tachment upon  it,  is  charged  with  no- 
tice of  the  attachment  lien  and  of  the 
rights  of  the  attaching  creditors  in 
the  land  from  the  date  of  the  levy,  and 
can  hold  against  the  creditors  only 
such  rights  in  the  land  as  his  vendor 
could  have  maintained,  and  the  fact 
that  the  purchaser  had  no  actual  no- 
tice, at  the  time  of  his  purchase,  that 
the  land  had  been  attached,  is  imma- 
terial. Tuttle  v.  Turner,  etc.,  Co.,  2« 
Tex.    759,    760. 

Under  the  law  in  force  May  13, 
1888,  the  bare  fact  of  a  valid  levy  of 
an  attachment  upon  land  created  a 
lien,  of  the  existence  of  which  all  par- 
ties were  required,  pending  attach* 
ment,  to  take  notice;  and  such  lien  was 
not  lost  by  reason  of  the  delay  of  a 
few  months  in  securing  service  of  cita- 
tion by  publication  on  the  defendant  in 
2  Tex— 29 


attachment  Walton  z/.  Cope,  3  Tex. 
Civ.   App.  499,  22  S.  W.   765. 

The  case  of  Smith  v.  Cassidy,  73 
Tex.  161,  165,  announcing  the  doctrine 
that  lis  pendens  begins,  not  with  the 
filing  of  the  petition,  but  only  from 
the  date  of  the  service  of  the  citation, 
is  distinguished  from  the  present  case 
by  the  fact  that  no  attachment  was  is- 
sued or  levied  in  that  case.  Walton  v. 
Cope,  3  Tex.  Civ.  App.  499,  22  S.  W. 
765. 

Article  179  of  the  Revised  Statutes 
provides,  in  effect,  that  a  valid  attach- 
ment levy  upon  land  shall  create  a  lien 
from  the  date  of  the  levy.  When  the 
levy  in  question  was  effected,  the 
statute  of  1889  (article  167a,  Sayles' 
Statutes),  prescribing  a  method  of 
registration  by  which  notice  of  an  at- 
tachment levy  should  be  given  to  third 
parties,  had  not  been  enacted.  Ac- 
cording to  the  law  then  in  force,  the 
bare  fact  of  a  valid  levy  of  an  attach- 
ment writ  upon  land  begat  a  lien,  of 
the  existence  of  which  all  parties  were 
required,  pending  attachment,  to  take 
notice.  Tuttle  v.  Turner,  etc.,  Co.,  28 
Tex.  759;  Hancock  v.  Henderson,  45 
Tex.  479;  Walton  v.  Cope,  3  Tex.  Civ. 
App.   499,    501,   22   S.   W.   765. 

A  purchaser  of  property  covered  by 
an  attachment  lien  created  by  a  suit 
in  which  he  was  not  a  party,  who 
bought  before  the  levy  of  the  attach- 
ment, is  not  defeated  by  a  sale  under 
a  judgment  foreclosing  that  lien.  But 
a  purchaser  after  the  levy  of  an  attach- 
ment is  a  purchaser  pendente  lite; 
and  in  case  the  attachment  lien  be 
foreclosed  by  a  judgment  against  an 
administrator  which  is  certified  to  the 
county  court  for  observance,  a  sale 
under  an  order  based  upon  that  judg- 
ment and  granted  upon  an  application 
to  which  Jie  was  not  a  party,  will  con- 
clude his  right.  Paxton  v.  Meyer,  67 
Tex.  96,  2   S.  W.  817. 

One  who  buys  subsequent  to  the 
rendition  of  a  judgment  foreclosing  an 
attachment  lien  on  land,  and  before  an 
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order  of  sale,  is  a  purchaser  pendente 
lite  affected  with  notice  of  the  proceed- 
ings, and  acquires  his  rights  subject  to 
prior  rights  of  the  attachment.  Davis 
v.  Farwell  Co.  (Civ.  App.),  49  S.  W. 
656,  658,  citing  Paxton  v.  Meyer,  67 
Tex.  96,  98,  2  S.  W.  817;  Randall  v. 
Snyder,  64  Tex.  350;  Harle  v.  Lang* 
don,  60  Tex.  555;  Tuttle  v.  Turner, 
etc.,  Co.,  28  Tex.  759,  760;  Briscoe  z\ 
Bronaugh,  1  Tex.  326. 

Where  L.  H.  purchased,  for  value 
and  without  actual  notice,  from  H. 
and  H.,  who  were  in  possession,  lands 
which  had  been  attached  as  the  prop- 
erty of  their  vendor,  in  a  suit  upon  a 
note  against  him  and  another,  the  deed 
to  H.  and  H.  being  recorded  at  the 
time  of  the  levy,  held,  that  L.  H.  (who, 
as  well  as  H.  and  H.  had  been  made  a 
party  to  the  suit  in  which  the  convey- 
ance to  H.  and  tl.  had  been  found  to 
be  fraudulent)  took  subject  to  the  at- 
tachment lien.  Hancock  v.  Henderson, 
45  Tex.  479. 

Where  Purchaser  at  Sale  under 
Junior  Attachment  Had  Actual  No- 
tice.— Where  the  attorney  for  the 
plaintiff  in  the  senior  attachment  gave 
to  the  purchaser  at  the  sale  under  the 
junior  attachment,  before  he  pur- 
chased, actual  notice  that  the  senior 
attachment  had  been  levied  and  was 
a  lien  on  the  land,  such  purchaser 
could  not  claim  as  a  bona  fide  pur- 
chaser without  notice.  Riordan  v. 
Britton,  69  Tex.  198,  204,  7  S.  W.  50. 

Where  Only  Money  Judgment 
Sought. — While  a  purchaser  pendente 
lite  is  bound  by  the  judgment  ren- 
dered in  the  cause  in  reference  to  the 
property  in  litigation  which  is  pur* 
chased  by  him,  his  rights  are  not  af- 
fected by  proceedings  seeking  only  a 
moneyed  judgment  against  the  vendor 
and  having  no  reference  to  the  prop- 
erty purchased.  Nor  would  the  fact 
that  an  attachment,  which  had  been 
quashed,  was  once  levied  on  the  land, 
which  was  bought  pending  proceed- 
ings to  obtain  a    moneyed     judgment, 


constitute  the  purchaser  a  purchaser 
pendente  lite.  Willis  &  Bro.  v.  Fergu- 
son,  59  Tex.   172. 

Improvements;  Recovery  of  Value. 
— A  purchaser  pendente  lite  of  land 
being  affected  with  notice  of  the  at- 
tachment and  taking  subject  thereto, 
is  not  entitled  to  recover  the  value  of 
improvements  as  against  the  attaching 
creditors.  Davis  v.  Farwell  Co.  (Civ. 
App.),  49  S.  W.  656,  658,  citing  Harle 
v.  Langdon,  60  Tex.  555;  McDonald  v. 
Miller,  90  Tex.  309,  39  S.  W.  89. 

Statute  of  Limitations  Not  Avail- 
able.— Limitation  of  three  years  is  not 
available  to  a  purchaser  who  buys 
subsequent  to  the  levy  of  an  attach- 
ment upon  the  land.  A  subsequent 
sale,  under  judgment  of  foreclosure, 
relates  back  to  the  levy  of  the  attach- 
ment, and  divests  the  title  acquired 
through  the  deed,  and  leaves  the  pur- 
chaser unconnected  with  the  sover- 
eignty of  the  soil.  Paxton  v.  Meyer, 
67  Tex.  96,  2  S.  W.  817. 

L.  H.,  a  purchaser  pendente  lite  and 
without  actual  notice,  pleaded  the 
three  and  five  years'  statute  of  limita- 
tions. Held,  that  they  were  no  de- 
fense, as  against  the  attachment  lien. 
Hancock  v.  Henderson,  45  Tex.  479. 

Subrogation  of  Purchaser  to  Rights 
of  Mortgagee. — One  purchasing  land 
pendente  lite  and  paying  off  a  mort- 
gage thereon  which  is  superior  to  the 
attachment  levied  upon  the  land,  but 
believing  at  the  time  that  such  pay- 
ment was  necessary  to  protect  his  in- 
terest therein,  can  not  be  considered  a 
volunteer,  and  is  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee. 
Davis  v.  Farwell  Co.  (Civ.  App.),  49 
S.  W.  656,  658. 

f.    Subsequently  Acquired  Homestead. 

After  an  attachment  lien  is  fixed  on 
land,  no  such  homestead  rights  can  be 
subsequently  acquired  as  will  defeat 
the  prior  lien  of  the  attachment.  Baird 
v.   Trice,   51  Tex.   555.      • 

"That  the  homestead  right  would  be 
superior,   has,   in    effect,   been   decided 
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by  this  court  in  Stone  v.  Darnell,  20  Tex. 
22      *    .*     *     ^e    decision    nas    never 

met  with  the  unqualified  approval  of 
the  profession,  and,  in  our  opinion,  can 
not  be  sustained  on  sound  legal  princi- 
ples. It  has  gradually  been  encroached 
upon  by  subsequent  adjudications  of  this 
court.  (Potshuisky  v.  Krempkan,  26 
Tex.  307;  Chipman  v.  McKinney,  41 
Tex.  76;  Marbry  v.  Harrison,  44  Tex. 
286;  Houston,  etc.,  R.  Co.  v.  Winter, 
44  Tex.  597;  Clements  v.  Lacy,  51  Tex. 
150.)"  Baird  v.  Trice,  51  Tex.  555, 
559.  See  the  title,  HOMESTEAD 
EXEMPTIONS. 

g.    Vendor's  Lien. 

A  purchaser  of  vendor's  lien  notes 
acquires  a  lien  on  the  land  to  secure 
their  payment,  and  his  rights  are  not 
affected  by  any  secret  agreement,  of 
which  he  had  no  knowledge,  to  re- 
convey  the  land;  and  where  the  land 
is  reconveyed  to  the  vendor,  he  be- 
comes repossessed  of  the  land  subject 
to  the  outstanding  vendor's  lien  in 
favor  of  the  holder  of  the  notes,  and 
his  attaching  creditor  occupies  no  bet- 
ter position.  Hamilton-Brown  Shoe 
Co.  v.  Lewis,  7  Tex.  Civ.  App.  509,  28 
S.  W.  101,  affirmed  in  93  Tex.  730, 
no  op. 

Where  the  defendant  in  attachment 
has  no  record  title  to  land,  an  attach- 
ing creditor  who  credits  the  amount 
of  his  bid  on  his  judgment  at  the  fore- 
closure sale  is  not  a  bona  fide  pur- 
chaser for  a  valuable  consideration, 
but  takes  title  subject  to  outstanding 
vendor's  lien  notes,  of  which  he  has  no 
notice  at  the  time  of  levying  his  at- 
tachment, but  of  which  he  has  notice 
at  the  time  of  the  sale  under  attach- 
ment. Hamilton-Brown  Shoe  Co.  v. 
Lewis,  7  Tex.  Civ.  App.  509,  2«  S.  W. 
101,  affirmed  in  93  Tex.  730,  no  op. 
h.   As  against  a  Resulting  Trust. 

An  attaching  creditor  who  knows  at 
the  time  he  purchases  the  land  under 
attachment  sale  that  it  was  paid  for 
by  another  and  was  therefore  held  by 
the  debtor  grantee  subject  to  a  result- 


ing trust,  acquires  no  title  as  against 
the  equitable  owner.  Caldwell  v. 
Bryan,  20  Tex.  Civ.  App.  168,  49  S.  W. 
240. 

i.  As  to  Property  Mortgaged,  Pledged, 
or  Assigned. 

See,  generally,  ante,  "Property  Mort- 
gaged,  Pledged,    or   Assigned,"   V,    D, 
et  seq.     And   see    the     title     MORT- 
GAGES AND  DEEDS  OF  TRUST. 
(1)    Trust  Deeds  for  Creditors. 

See,  generally,  ante,  "Property  Mort- 
gaged, Pledged,  or  Assigned,"  V,  D, 
et  seq.;  "Property  Conveyed  by  Statu- 
tory Assignments  for  Benefit  of  Cred- 
itors/' V,  E,  et  seq. 

(a)  Claims  of  Trustee. 

A  court  of  equity  will  never  impede 
a  diligent  creditor  in  the  regular  pur- 
suit of  his  rights,  unless  it  can  be 
shown  that  some  one  else  has  equal 
rights,  or  may  be  injured  by  it.  Caton 
v.  Jones,  21  Tex.  788. 

Where  property  has  been  attached 
at  the  suit  of  a  creditor,  a  party  who 
sets  up  claim  to  the  property  as  trus- 
tee for  the  payment  of  the  debts  gen- 
erally of  the  defendant,  and  who  inter- 
venes  to  have  his  right  established,  can 
not  recover  without  proving  that  there 
are  other  creditors,  besides  the  one  at- 
taching.    Caton  v.  Jones,  21  Tex.  788. 

(b)  Claims  of  Beneficiaries. 

No  valid  mortgage  can  exist  in  the 
absence  of  the  consent  of  the  parties 
to  the  contract,  nor  is  the  contract, 
even  with  consent,  consummated  un- 
til the  delivery  of  the  instrument 
which  constitutes  its  written  evidence. 
Thus,  when  a  failing  debtor  placed  on 
record  a  transfer  of  his  stock  of  mer- 
chandise to  designated  creditors,  who 
were  never  consulted  and  were  in 
ignorance  of  the  transfer,  one  of  whom 
afterwards  attached  the  goods,  other 
creditors  who  subsequently  consented 
and  ratified  the  transfer  acquired 
thereby  no  right  as  against  the  lien  of 
the  attachment.  Wallis,  etc.,  Co.  v. 
Taylor,  67  Tex.  431,  3  S.  W.  321. 

As    against    attaching     creditors     a 
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deed  of  trust,  in  order  to  be  valid  must 
be  accepted  by  the  beneficiary.  Scurry 
v.  Fromer  (Civ.  App.),  26  S.  W.  461, 
462;  Alliance  Milling  Co.  v.  Eaton,  etc., 
Co.,  86  Tex.  401,  25  S.  W.  614,  revers- 
ing 23  S.  W.  455,  overruling  Bank  v. 
Marshall*  1  Tex.  Civ.  App.  704,  23  S. 
W.  246,  affirmed  in  93  Tex.  679,  no  op. 

The  testimony  of  the  mortgagor  is 
not  conclusive  upon  the  point  whether 
or  not  the  beneficiaries  under  the  mort- 
gage or  trust  deed  had  accepted  the 
same  before  the  levy  of  an  attachment 
upon  the  property  conveyed  thereby; 
the  evidence  of  the  trustee  and  the 
beneficiaries  may  be  admitted  to  prove 
or  disprove  that  of  the  mortgagor.  Mc- 
Laughlin v.  Carter  (Civ.  App.),  37  S. 
W.  666,  affirmed  in  93  Tex.  733,  no  op. 

Where  a  preferred  creditor  under  a 
trust  deed  accepted  with  the  intention 
of  aiding  another  creditor  in  collecting 
a  fictitious  claim  preferred  by  the  deed 
and  with  the  intention  of  giving  such 
claim  a  false  standing,  his  action  is,  as 
to  the  attaching  creditor  who  is  not 
mentioned  in  the  deed,  fraudulent,  and 
as  between  him  and  the  attaching 
creditor,  the  latter  is  entitled  to 
priority.  Weaver  v.  Goodman  (Civ. 
App.),  51  S.  W.  860;  Howell  Bros. 
Shoe  Co.  v.  Mars,  82  Tex.  493,  17  S.  W. 
370;  Louisiana  Sugar-Refining  Co.  v. 
Harrison,  9  Tex.  Civ.  App.  141,  29  S. 
W.  500;  Rider  v.  Hunt,  6  Tex.  Civ. 
App.  238,  25  S.  W.  314;  Frost  v.  Ma- 
son, 17  Tex.  Civ.  App.  465,  44  S.  W. 
53,  affirmed  in  93  Tex.  660,  no  op.; 
Haas  v.  Kraus,  86  Tex.  687,  689,  27  S. 
W.  256,  affirming  6  Tex.  Civ.  App.  665, 
25    S.    W.    1025. 

Where  property  is  conveyed  under 
a  mortgage  for  the  benefit  of  cred- 
itors, and  the  trustee  in  the  mortgage 
converted  the  property  into  money  and 
set  himself  up  in  business  with  the 
proceeds,  the  rights  of  attaching  cred- 
itors levying  upon  the  stock  of  goods 
are  inferior  to  the  rights  of  the  bene- 
ficiaries under  the  mortgage,  notwith- 
standing they  were  without  notice  that 


the  proceeds  of  the  trust  property  had 
gone  into  the  business  and  hid  been 
mingled  with  other  property.  Mc- 
Laughlin v.  Carter  (Civ.  App.),  37  S. 
W.  666,  affirmed  in  93  Tex.  733,  no  op. 

A  surety  upon  paying  the  debt  of 
his  principal,  at  once  has  a  right  of 
action  to  recover  the  amount  so  paid. 
His  right  does  not  depend  upon  the 
possession  of  the  note  or  document 
evidencing  the  debt.  An  attachment 
to  secure  such  debt  when  levied  has 
priority  over  a  trust  deed  subsequently 
issued.  Saunders  v.  Ireland,  87  Tex. 
316,  28  S.  W.  271,  affirming  27  S.  W. 
880. 

(c)    Purchaser   at    Sale    under  Trust 
Deed. 

A  sale  by  the  trustee  passes  title  as 
against  a  junior  attachment  lien.  The 
holder  of  the  attachment  lien  would 
be  entitled  to  satisfaction  out  of  the 
excess  of  funds  in  hands  of  the  trus- 
tee after  satisfying  the  debt  to  secure 
which  the  trust  was  executed.  The 
right  would  not  be  lost  by  an  attempt 
to  sell  under  the  attachment  after  the 
sale  by  the  trustee.  Wynne  v.  State 
Nat.  Bank,  82  Tex.  378,  17  S.  W.  918. 
(2)  Chattel  Mortgages, 
(a)    Where  Mortgage  Unregistered. 

Under  article  3190b,  Rev.  Stat, 
Sayles'  edition,  if  a  chattel  mortgage 
Jbe  filed  forthwith,  in  the  proper 
county,  it  becomes  operative  from  the 
time  of  its  execution.  Its  vitality  does 
not  date  from  the  time  of  filing  it. 
Baker  v.  Smelser,  88  Tex.  26,  29  S.  W. 
377,  reversing  6  Tex.  Civ.  App.  751. 
26  S.  W.  905. 

A  chattel  mortgage  was  executed  at 
11  o'clock  at  night,  June  3,  1889.  It 
was  deposited  with  the  county  clerk 
upon  the  opening  of  his  office,  at  7 
o'clock  on  next  morning.  Six  o'clock 
the  same  morning  attachment  *'a5 
levied  upon  the  goods  at  suit  of  an- 
other creditor.  Held,  that  the  mort- 
gage took  effect  from  the  time  of  its 
execution,  and  that  the  attaching  cred- 
itor  took    nothing   by   his    seizure   as 
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against  the  chattel  mortgage.  Baker  v. 
Smelser,  88  Tex.  26,  29  S-  W.  377,  re- 
versing 6  Tex.  Civ.  App.  751,  26  S.  W. 
905. 

A  chattel  mortgage,  although  not 
registered,  is  good  as  between  the  par- 
ties and  as  against  creditors  who  ac- 
quire liens  after  the  registration. 
Moore,  etc.,  Co.  v.  Masterson,  19  Tex. 
Civ.  App.  308,  46  S.  W.  855. 

The  filing  of  a  chattel  mortgage  for 
registry,  in  absence  of  fraud,  gives  it 
validity  as  against  a  subsequent  attach- 
ing creditor.  It  operates  upon  the 
property,  although  an  immediate 
change  of  possession  was  not  given  to 
the  trustee  named  in  the  mortgage,  and 
to  whom  right  to  possession  was  given. 
Willis  &  Bro.  v.  Thompson,  85  Tex. 
301,   20   S.  W.   155. 

A  chattel  mortgage,  although  not 
registered  for  nearly  two  and  one-half 
months  after  its  execution,  is  valid  as 
against  an  attachment  levied  soon  after 
its  registration  by  a  cerditor  who  had 
notice  of  the  mortgage  before  the  is- 
suance of  the  attachment,  and  who  was 
then  not  a  lien  creditor.  Articles  3327, 
3328,  Revised  Statutes,  construed. 
Moore,  etc.,  Co.  v.  Masterson,  19  Tex. 
Civ.  App.  308,  46  S.  W.  855. 

(b)  As  to  Mortgagee  in  Possession; 
Sufficiency   of   Possession,  etc. 

Where  possession  of  the  property  is 
delivered  to  the  mortgagee  contem- 
poraneously with  the  execution  of  the 
mortgage,  recordation  is  not  neces- 
sary. Sayles'  Stats.,  art.  3190b,  §  1. 
Baker  v.  Smelser,  88  Tex.  26,  29  S.  W. 
377,  reversing  6  Tex.  Civ.  App.  751, 
26  S.  W.  905. 

Where  the  attachment  defendant 
had  represented  to  the  claimant  that 
the  property  belonged  to  defendant's 
son,  and  the  claimant  had  sold  a 
horse  to  the  son  and  taken  a  mortgage 
upon  the  property  upon  the  strength 
of  such  representation,  the  property 
having  been  afterwards  delivered  to  the 
claimant  in  payment  of  the  debt  due 
upon    the    horse,    the    attachment     de- 


fendant and  his  attaching  creditor 
were  estopped  to  deny  the  son's  own- 
ership and  right  to  mortgage  the 
same.  Dupree  v.  Woodruff  (Sup.),  19 
S.  W.  469. 

That  the  attaching  creditors'  claim 
was  founded  upon  supplies  furnished 
to  enable  the  defendant  to  make  his 
crop  is  immateral,  the  crop  mortgaged 
having  belonged  to  defendant's  son. 
Dupree  v.  Woodruff  (Sup.),  19  S.  W. 
469. 

Where  a  mortgagor  delivers  cotton 
to  a  ginner  for  the  mortgagee,  as  per 
agreement,  the  delivery  to  the  mort- 
gagee claiming  the  cotton  is  complete, 
and  his  is  the  better  right  as  against 
an  attachment  levied  upon  the  cotton 
as  the  property  of  the  mortgagor  after 
the  delivery  to  the  ginner.  Adams  v. 
Powell   (Civ.  App.),  44  S.  W.  547. 

It  is  not  a  sufficient  change  of  pos- 
session to  create  a  valid  pledge  (as 
against  an  attachment)  of  cattle  run- 
ning on  the  range,  when  the  agree- 
ment is  that  the  owners  shall  continue 
to  look  after  them  under  the  direction 
of  the  pledgee.  Brown  v.  Hudson,  14 
Tex.  Civ.  App.  605,  38  S.  E.  653,  af- 
firmed in  93  Tex.  656,  no  op. 

Where  the  pleading  and  evidence 
show  that  the  cattle  covered  by  a  chat- 
tel mortgage  had  been  moved  out  of 
the  county  without  the  consent  of  the 
mortgagee,  art.  3190b,  Sayles'  Statutes 
(art.  3333,  Rev.  Stat.,  1895),  which  in 
legal  contemplation  formed  a  part  of 
the  mortgage,  gave  the  mortgagee  an 
instant  right  of  possession,  which  right 
existed  in  full  force  at  the  time  of  the 
levy  of  an  attachment  upon  the  cat- 
tle subsequent  to  the  removal  and 
before  the  mortgagee  acquired  actual 
possession.  And  the  mortgage  hav- 
ing been  duly  recorded  in  the  county 
in  which  the  cattle  were  at  the  time 
of  its  execution,  the  right  of  the  mort- 
gagee was  superior  to  that  of  the  at- 
taching creditor,  notwithstanding  such 
creditor  may  not  have  known  of  the 
existence     of     the     conditions    which 
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gave  to  the  mortgagee  the  right  of 
possession  under  this  statute,  to  wit, 
the  removal  of  the  cattle  from  the 
county  without  the  consent  of  the 
mortgagee.  Hargadine-McKittrick  Dry 
Goods  Co.  v.  First  Nat.  Bank,  14  Tex. 
Civ.  App.  416,  418,  37  S.  W.  622,  af- 
firmed in  93  Tex.  663,  no  op. 
(c)  Chattel  Mortgage  Executed  by 
Insolvent  Corporation. 
An  insolvent  foreign  corporation  can 
nc  more  prefer  one  creditor  over 
others  by  executing  a  chattel  mort- 
gage to  that  one,  than  a  domestic  in- 
solvent corporation.  And  notwith- 
standing an  attachment  levied  upon 
property  covered  by  such  mortgage 
subsequent  to  its  recordation  may  be 
void  and  a  sale  thereunder  pass  no 
title  to  the  purchaser,  yet  the  mort- 
gagee has  no  standing  to  attack  such 
an  attachment  and  sale  and  it  is  error 
to  give  judgment  in  favor  of  such 
preferred  creditor  for  the  value  of  the 
mortgaged  property  converted  through 
the  attachment  and  sale.  Fowler  v. 
Bell,  90  Tex.  150,  37  S.  W.  1058,  re- 
versing 35  S.  W.  822.  See,  also,  ante, 
"Property  of  Corporate  Defendant/' 
V,  L. 
(3)    As  against  Pledgee. 

(a)  Generally. 

As  against  a  subsequent  attachment, 
a  pledgee  has  the  better  right,  and 
may  maintain  an  action  for  the  wrong- 
ful seizure  of  the  property  under  a 
writ  of  attachment.  Merchants'  Nat. 
Bank  v.  Barker,  8  Tex.  Civ.  App.  332, 
28  S.  W.  698  (see  87  Tex.  435).  See, 
also,  ante,  "Property  Mortgaged. 
Pledged  or   Assigned,"  V,   D. 

(b)  Pledgee  of  Corporate  Shares. 
Notwithstanding    a     by-law      of      a 

private  corporation  may  provide  that 
the  stock  of  such  corporation  can  be 
transferred  only  upon  the  surrender 
and  cancellation  of  the  certificate,  a  de« 
livery  of  such  stock  by  the  original 
owner  as  collateral  security,  with  the 
owner's  name  signed  thereon  to  a 
blank  transfer,  and  without  surrender- 


ing and  canceling  the  certificate,  is 
valid  as  against  an  attaching  creditor 
of  the  original  owner  and  vendor,  wh 
attaches  the  shares  before  he  (the  at- 
tachment plaintiff)  or  the  corporation 
has  notice  through  its  officers.  Seelig- 
son  &  Co.  v.  Brown,  61  Tex.  114. 
(4)   Assignments. 

(a)  Generally. 

See,  generally,  the  titles  ASSIGN- 
MENTS, ante,  p.  86;  ASSIGNMENTS 
FOR  THE  BENEFIT  OF  CRED- 
ITORS, ante,  p.  113.  And  see  ante, 
"Property  Mortgaged,  Pledged  or  As- 
signed," V,  D,  et  seq.;  "Property  Con- 
veyed by  Statutory  Assignments  for 
Benefit  of  Creditors,"  V,   E,  et  seq. 

(b)  Assignee  of  Bill  of  Lading. 

A  cotton  factor  in  Galveston  pro- 
cured an  advance  of  money  from  a 
banker  on  "cotton  in  press,"  for  which 
he  gave  his  order  on  the  press  to  de- 
liver the  cotton  to  a  vessel  then  in 
port  loading  for  Liverpool.  The  or- 
der was  notified  to  the  press,  and  the 
master  of  the  vessel  made  and  de- 
livered to  the  cotton  factor,  as  the 
shipper,  a  bill  of  latling  for  the  cot- 
ton, which  the  factor  indorsed  and  de- 
livered to  the  banker,  with  his  ex- 
change on  Liverpool,  in  favor'  of  the 
banker,  attached.  Afterwards  a  third 
party,  who  was  a  creditor  of  the  cot- 
ton .  factor,  sued  out  an  attachment 
against  him  and  levied  it  on  the  cotton, 
which  was  still  in  press.  Tn  a  contest 
between  the  banker,  as  claimant  of  the 
cotton,  and  the  attaching  creditor. 
held:  (l)  The  execution  of  the  bill 
of  lading  for  the  cotton  by  the  master 
of  the  vessel  in  favor  of  the  cotton 
factor,  and  the  transfer  and  delivery 
thereof  by  the  factor  to  the  banker, 
constituted  constructive  delivery  ofthe 
cotton.  (2)  An  actual  manual  <k% 
livery  of  the  cotton  was  not  necessary 
to  pass  its  possession,  nor  was  it 
necessary  that  the  delivery  should 
have  been  made  to  the  pledgee  in  per- 
son. (3")  The  special  requisite  of  de- 
livery  is.    no   matter   in    whose  hands 
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the  property  was  a  deposit,  that  it  be 
no  longer  subject,  in  fact  or  in  law, 
to  the  dominion,  possession  or  con- 
trol of  the  pledgor,  but  to  that  of  the 
pledgee.  (4)  The  execution  of  the 
delivery  order  by  the  factor  to  the  ves- 
sel for  the  cotton  in  press,  and  the 
recognition  and  acceptance  thereof  by 
the  press,  before  the  levy  of  attach- 
ment, constituted  a  delivery  of  the 
cotton,  so  as  to  except  it  from  attach- 
ment by  the  creditor.  (5)  The  trans- 
fer of  the  bill  of  lading  to  the  banker 
was  as  effectual  a  transfer  of  the 
cotton  as  its  manual  delivery  could 
have  been.  (6)  The  attaching  cred- 
itor acquired  no  greater  right  in  the 
attached  property  than  the  factor  had 
at  the  time  of  attachment.  Adoue  v. 
Seeligson  &  Co.,  54  Tex.  593.  See 
also,  Campbell  et  al.  v.  Alford,  56  Tex. 
159,  162.  See,  generally,  as  to  the 
rights  of  a  transferee  of  a  bill  of  lad- 
ing, the  title  CARRIERS  OF  GOODS. 
(c)  Assignment  of  Leasehold  In- 
terest  Not  Included  in  the  Levy. 
An  attachment  was  levied  upon  the 
goods  in  a  leased  building,  but  the  ten- 
ant's leasehold  interest  was  not  at- 
tached. The  tenant  then  assigned 
such  interest  to  a  third  person  who 
leased  the  building  to  the  sheriff  levy- 
ing the  attachment,  for  his  use.  Held, 
that  the  possession  of  the  sheriff  was 
notice  to  subsequent  attaching  cred- 
itors and  purchasers  of  his  interest  and 
the  character  in  which  he  held  or  oc- 
cupied the  building,  and  that  such 
leasehold  interest  was  not  subject  to 
attachment  for  their  claims.  Le  Doux 
v.  Johnson  (Civ.  App.),  23  S.  W.  902, 
906. 

j.    Liens  for  Rent,  Supplies,  Advances, 
etc 

See  ante,  "Crops  Subject  to  Land- 
lord's Lien,"  V,  F;  "Landlord's  In« 
terest  in  Crops  Grown  on  Shares,"  V, 
G;  "Distress  for  Rent,"  VI,  I,  3,  f; 
"Landlord  Claiming  Rent,"  VI,  I,  3, 
h.   (2),   (d). 

As  to  Stocks  of  Merchandise. — Un- 


der article  3122a,  Rev.  Stat.,  the  land- 
lord has  a  preference  lien  against  the 
stock  of  a  merchant  tenant  upon  the 
leased  premises  for  rents  contracted 
for,  over  an  attachment  by  a  general 
creditor.  In  this  case  the  lien  was 
promptly  asserted.  Ghio  v.  Shutt,  78 
Tex.  375,  14  S.  W.   860. 

The  stock  of  merchandise  upon 
rented  premises  was  seized  under  at- 
tachment. The  landlord  sued  out  a 
distress  warrant  to  secure  the  stipu- 
lated rent  for  the  current  year.  The 
goods  were  sold  under  the  attachment. 
Held,  that  the  landlord  was  entitled 
to  satisfaction  out  of  the  money  re- 
sulting from  the  sale  of  the  stock  of 
goods,  and  in  hands  of  the  district 
clerk,  in  preference  to  the  prior  at- 
tachment. Ghio  v.  Shutt,  78  Tex.  375, 
14  S.  W.  860;  Sullivan  &  Co.  v.  Cleve- 
land, 62  Tex.  677. 

In  this  c^se  the  plea  of  intervention 
contains  the  necessary  allegations  to 
show  the  existence  of  a  landlord's  lien 
in  favor  of  the  intervenor.  The  evi- 
dence failed  to  show  at  what  time  the 
goods  were  removed  from  the  build- 
ing which  he  claimed  to  own  or  that 
they  were  ever  in  such  building  at  any 
time.  The  evidence  showed  that  he 
and  the  attachment  defendant  were 
tenants  in  common  in  the  house  in 
controversy  and  that  therefore  the  re- 
lation of  landlord  and  tenant  could  not 
exist  between  them.  Held,  that  his 
allegation  of  a  landlord's  lien  was 
wholly  unsustained.  Reavis  v.  Moore 
(Civ.    App.),    20   S.   W.    955. 

C.  rented  a  store  house  to  B.,  and 
B.  sublet  the  premises  to  H.  The  lat- 
ter gave  his  notes  to  B.  for  the  rent, 
and  the  latter  transferred  them  to  C. 
An  attachment  was  levied  upon  the 
property  of  H.  and  his  partner  S., 
upon  the  premises.  Subsequently  C. 
levied  a  distress  warrant  for  rent. 
Held,  under  art.  3122a,  Rev.  Stat, 
there  would  be  no  landlord's  lien  if 
H.'s  tenancy  was  from  month  to 
month,    and    the   notes   were   for   rent 
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tor  months  after  the  termination  of 
the  tenancy,  since,  in  such  case  the 
notes  would  not  be  for  rent  due  or  to 
become  due.  (H.  R.  E.  B.,  etc.,  Ass'n 
v.  Cochran,  60  Tex.  620.)  The  evi- 
dence failing  to  establish  such  a  lien, 
the  attachment  was  entitled  to  pri- 
ority. Couts  v.  Spivey,  66  Tex.  267, 
17   S.  W.  540. 

As  to  Crops. — A  creditor  of  a  tenant 
by  a  levy  upon  the  tenant's  crop  can 
acquire  no  higher  or  superior  right  in 
the  crop  than  that  possessed  by  the 
tenant  at  the  time  of  the  levy,  and  as 
between  a  creditor  who  had  levied 
upon  the  crop  while  it  was  on  the 
rented  premises  and  the  landlord  who 
held  a  statutory  lien  upon  the  crop,  in 
an  action  for  a  trial  of  the  right  of 
property,  the  landlord  should  prevail. 
Groesbeck  v.  Evans  (Civ.  App.),  83 
S.  W.  430. 

If  the  value  of  the  tenant's  interest 
in  the  crop  exceeds  the  indebtedness 
due  the  landlord,  this  excess  could  be 
reached  by  a  garnishment  proceeding 
against  the  landlord,  or  a  levy  could 
be  made  under  the  statute  by  giving 
notice  to  the  landlord  (Rev.  Stat.  1895, 
art.  2292),  but  the  possession  of  the 
landlord  can  not  be  disturbed  until  his 
lien  has  been  satisfied.  Groesbeck  z\ 
Evans    (Civ.  App.),  83   S.  W.  430,  431. 

Where  a  landlord  has  a  lien  upon 
the  entire  crop,  an  attaching  creditor, 
in  order  to  maintain  his  attachment 
upon  any  part  thereof  against  the  land- 
lord's right  to  possession,  has  the 
burden  of  showing  that  the  landlord 
has  been  paid,  and  this  burden  is  not 
discharged  by  showing  that  the  re- 
mainder of  the  property  upon  which 
the  lien  existed  was  of  sufficient  value 
to  satisfy  the  landlord's  debt.  (Nave 
v.  Britton,  61  Tex.  572,  573;  Kellogg 
&  Co.  v.  Muller,  68  Tex.  182,  4  S.  W. 
361;  Wilkes  v.  Adler,  etc.,  Co.,  68  Tex. 
689,  5  S.  W.  497.)  Evans  v.  Groesbeck, 
43  Tex.  Civ.  App.  43,  93  S.  W.  1005, 
1007. 

The   provision    of   the    statute     pro- 


hibiting the  removal  of  the  crop  from 
the   rented  premises  without  the   con- 
sent of  the  landlord  can  not  be  prop* 
erly   construed   as   affecting   the   ques- 
tion   of   the   landlord's    possession    or 
right   of   possession,    and     while     the 
seizure  and  removal  of  the  crop  upon 
attachment  or  execution    against     the 
tenant  is  an  invasion  of  the  landlord's 
right  which  he  can  protect  by  proper 
proceedings,  it  does    not     invade     his 
right    of   possession    because    he   had 
none   by   virtue   of   his   statutory   lien, 
and  therefore  he  can  not  resort  to  the 
statutory  remedy  of  a  trial  of  the  right 
of  property.     To  the  extent  above  in- 
dicated  our  former  opinion  in   Groes- 
beck v.   Evans    (Civ.  App.),   83   S.  W. 
430,  S.  C,  40  Tex.  Civ.  App.  216,  88  S. 
W.  889,  is  overruled.     Evans  v.  Groes- 
beck, 42  Tex.  Civ.  App.  43,  93  S.  W. 
1005,  1006. 

"The  uncontradicted  evidence  shows 
that  prior  to  the   levy  of  the   attach- 
ment, Owens,  who  was  indebted  to  ap- 
pellee in  the  sum  of  $1,900  for  supplies 
and  advances  during  the  year  1902,  and 
the   further   sum  *  of  $464   for   supplies 
furnished  him  in  1903,  agreed  that  ap- 
pellee should   have  all    of     the     crop 
raised  by  him  on  the  farm  during  the 
year  1903,  and  that  he  should  sell  the 
same,  and  apply  the  proceeds  to  pay- 
ment of  the  amounts  due  him,  the  re- 
mainder, if  any,  of  such  proceeds  to  be 
paid  to  Owens.     This  agreement  was 
being  carried  out  by  Owens  at  the  time 
the  levy  was  made,  and  the  crop  was 
being   shipped   by  him   to   appellee  at 
Houston  as  fast  as  it  was  gathered  and 
prepared   for   shipment.     Owens  testi- 
fied   that    after    this    agreement  was 
made  he  had  no  control  over  the  rice 
except  as  the  agent  of  appellee.    Ap- 
pellant   was    informed    of    this    agree- 
ment before  he  made  the  levy.   There 
is  no  evidence  of  fraud  or  bad  faith  on 
the  part  of  Owens  or  appellee,  and  the 
agreement   is    not    attacked     on     this 
ground.     We    think    it   clear   that  ap- 
pellee,   under    these    facts,    should    be 
held  to  have  been  in  possession  of  the 
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rice  at  the  time  it  was  levied  on,  and 
as  a  lienholder  in  possession  had  the 
right  to  maintain  this  action  to  re- 
cover the  property.  His  possession 
was  as  actual  and  visible  as  the  nature 
of  the  property  as  it  was  then  situated 
would  permit."  Evans  v.  Groesbeck, 
42  Tex.  Civ.  App.  43,  93  S.  W.  1005, 
1006. 

There  being  no  evidence  raising  the 
issue  of  fraud,  and  the  evidence  above 
stated  being  uncontroverted,  the  trial 
•court  properly  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff. 
Evans  v.  Groesbeck,  42  Tex.  Civ.  App. 
43,  93   S.   W.   1005,   1006. 

Where  a  landlord  claims  the  prop- 
erty attached  alleging  that  it  was 
transferred  to  him  by  the  tenant  in 
satisfaction  of  his  debt  secured  by  the 
landlord's  lien,  the  landlord,  even 
though  he  fails  to  show  a  valid  trans- 
fer, may  still  recover  by  proving  that 
the  property  was  subject  to  his  valid 
lien  and  that  it  was  in  his  possession 
when  attached.  Groesbeck  v.  Evans 
(Civ.  App.),  83  S.  W.  430,  citing  Blan- 
ton  v.  Langston  &  Co.,  60  Tex.  149; 
White  v.  Jacobs,  etc.,  Co.,  66  Tex. 
462,  464,  1  S.  W.  344;  Willis  &  Bro.  v. 
Thompson,  85  Tex.  301,  307,  20  &  W. 
155;  Osborn  v.  Koenigheim,  57  Tex. 
91,  95;  Buckner  v.  Lanfcaster  (Civ. 
App.),    40   S.    W.    631. 

k.  Sales  of  Personal  Property  by  De- 
fendant. 

<1)  Fraudulent  and  Voluntary  Trans- 
fen. 

The  acts  and  declarations  of  an  in- 
solvent debtor  evincing  his  purpose  to 
defraud  his  creditors,  if  brought  to  the 
notice,  actual  or  constructive,  of  cred- 
itors purchasing  the  property  (subse- 
quently levied  on  by  another  attach- 
ing creditor),  and  before  the  sale  was 
made,  will  vitiate  the  sale.  McKinnon 
v.  Reliance  Lumber  Co.,  63  Tex.  30. 
See,  generally,  the  title  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES. And  see  ante,  "Where 
Property  Fraudulently  Mortgaged,  As- 


signed, etc.,"  V,  D,  3;  "Effect  of  Fraud 
in  the  Assignment/'  V,  E,  4. 

The  fact  that  claimant,  a  vendee  of 
the  defendant  in  the  attachment,  may 
have  obtained  possession  of  the  goods 
by  fraudulent  means  was,  as  against  an 
attaching  creditor  of  his  vendor,  im- 
material, if  his  right  to  their  posses- 
sion existed  by  virtue  of  a  legal  pur- 
chase. Willis  &  Bro.  v.  Whitsitt,  67 
Tex.  673,  4  S.  W.  253. 
00    When  Title  Passes. 

(a)  Generally. 

See  the  title  SALES. 

See  opinion  for  a  statement  of  facts 
under  which  it  was  held  that  the  ver- 
dict of  a  jury  finding  that  the  claim- 
ant had  not  acquired  title  to  the  prop- 
erty before  the  levy,  and  that  the  prop- 
erty was  subject  to  attachment  should 
not  *be  disturbed.  Floege  r.  Wiedner, 
77  Tex.  311,  14  S.  W.  132. 

(b)  Upon   Sale   of   Stock   of   Goods; 
Selection,  Marking,  Separation,  etc 

Where  a  writ  of  attachment  was 
levied  on  a  stock  of  dry  goods  and 
groceries,  the  claim  of  other  creditors, 
that  they  purchased  the  goods  on  the 
same  day  before  the  attachments  were 
levied  and  received  them  in  payment 
of  their  claims,  is  not  sustained  by  evi- 
dence that  a  bill  of  sale  was  made  with 
invoices  attached  covering  the  entire 
stock  but  without  the  goods  sold  be- 
ing described  or  separated  so  as  to 
identify  those  sold  to  each  creditor,  it 
being  further  shown  that  the  goods 
were  left  as  usually  arranged  in  the 
store/  without  any  distinguishing 
marks.  Moss  v.  Sanger  (Sup.),  12  S. 
W.  616;  Frieberg  v.  Sanger  (Sup.), 
12  S.  W.  1136;  Golden  v.  Sanger 
(Sup.),   12   S.  W.   1136. 

The  title  of  goods  passes  so  as  to 
place  them  beyond  attachment  for  a 
debt  of  the  seller  where  there  is  an 
agreement  by  the  owner  to  sell  suffi- 
cient goods  to  be  selected  from  a 
stock  by  the  agent  of  the  buyers  at  a 
certain  per  cent  of  the  invoice  price 
to   discharge   the   seller's   indebtedness 
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to  the  buyer,  and  the  agent  has  selected 
such  goods  as  he  deems  sufficient  to 
satisfy  the  indebtedness  and  separated 
them  from  the  rest  of  the  stock,  and 
has  taken  possession  thereof  and  can- 
celed the  indebtedness,  notwithstand- 
ing that  it  still  remains  for  him  to  in- 
voice the  goods  and  return  any  excess 
that  may  exist.  Triplett  v.  Morris,  18 
Tex.  Civ.  App.  50,  44  S.  W.  684  (see 
S.  C,  93  Tex.  675,  no  op. 

Where  the  whole  stock  of  goods 
was  sold  to  the  claimant  under  a  bill 
of  sale,  so  that  there  was  no  necessity, 
in  order  to  complete  the  trade,  that  the 
articles  sold  should  be  separated  from 
those  not  included  in  the  sale,  the  sub- 
sequent taking  of  an  invoice  by  the 
buyer  and  seller  did  not  affect  the  title 
of  the  -buyer  already  acquired.  Hence, 
so  far  as  the  transaction  was  affected 
by  the  taking  of  the  invoice,  the  rights 
of  the  claimant  were  superior  to  those 
of  the  attaching  creditor.  Boaz  &  Co. 
v.  Schneider.  69  Tex.  128,  6  S.  W.  402. 

(3)  Conveyance    to    Debtor's    Surety. 
As  against  a  creditor  who    has     at- 
tached    property     conveyed     by      his 

•  debtor  to  a  surety  to  secure  him 
against  loss  on  his  suretyship,  and 
burdened  with  a  trust  in  regard 
thereto,  such  conveyance  with  posses- 
sion and  right  to  possession  is  suffi- 
cient to  sustain  the  surety's  averment 
of  ownership.  Schmick  v.  Bateman,  77 
Tex.  326,  14  S.  W.  22. 

As  against  such  attaching  creditor 
the  surety  is  entitled  to  protection  for 
the  goods  conveyed  to  indemnify  him 
against  loss  to  the  extent  of  payments 
made  by  him  as  such  surety.  Schmick 
v.  Bateman,  77  Tex.  326,  14  S.  W.  22. 

(4)  Sale  of  Growing  Crop. 

The  parties  to  the  contract  of  sale 
were  in  the  cotton  field  owned  by  the 
vendor.  They  agreed  upon  the  sale  of 
all  the  cotton  crop  on  the  plantation. 
The    crop   was   turned    over     by     the 

vendor   to   the   vendee.      The     vendor 

i 

agreed  to  pick  and  haul  the  cotton  to  | 
a  designated  gin;  the  vendee  agreeing^ 


to  haul  the  ginned  cotton,  at  his  own 
expense,  to  a  designated  market.  The 
market  price  of  the  cotton  was  then 
to  be  credited  upon  the  notes  of  the 
vendor  to  the  vendee  for  the  purchase 
money  of  the  land  upon  which  the 
cotton  was  raised.  Held,  that  a  sub- 
sequent attachment  could  not  hold  the 
cotton  against  the  vendee,  there  being 
no  evidence  or  charge  of  fraud.  Hop- 
kins v.  Partridge,  71  Tex.  606,  10  S.  W. 
214. 

(5)  Verbal  Sale  of  Range  Cattle. 

A  verbal  sale  of  cattle  on  the  range 
is  valid  when  followed  by  actual  pos- 
session before  the  rights  of  third  par- 
ties have  attached.  Davis  &  Bro.  v. 
Dallas  Nat.  Bank,  7  Tex.  Civ.  App.  41, 
26  S.  W.  222, 

(6)  Sale  of  Stock  on    Ranch;   Unre- 
corded Bill  of  Sale. 

The  sale  and  delivery  of  possession 
of  stock  on  a  ranch  under  a  bill  of 
sale  describing  them  by  the  brands  is 
not  required  to  be  recorded  as  against 
attaching  creditors  of  the  seller  where 
the  sale  is  of  the  stock  only  and  not 
of  the  right  to  the  brand.  The  case 
comes  within  Revised  Statutes,  art. 
4562,  and  not  within  the  purview  of 
Revised  Statutes,  art.  4564.  Rain- 
water-Boogher  Hat  Co.  v.  O'Neal,  7 
Tex.  Civ.  App.  242,  26  S.  W.  462,  dis- 
tinguishing Black  v.  Vaughan,  70  Tex. 
47, '7  S.  W.  604. 

1.     Rights   of   Attaching     Creditor   in 
Case  of  Confusion  of  Goods. 

See   ante,   "Levy   in    Cases  of  Con- 
fusion of  Goods,"  VI,  E,  7,  c. 
m.  As  against  a  Receiver. 

A  creditor  holding  a  prior  valid  lien 
upon  some  of  the  property  of  a  firm 
placed  in  the  hands  of  a  receiver  has 
the  right  to  participate  in  the  distri- 
bution of  the  general  assets  to  the 
amount  of  her  debt  not  satisfied  by 
the  sale  of  the  property  covered  by 
her  lien.  Byrne  v.  First  Nat.  Bank,  20 
Tex.  Civ.  App.  194,  49  S.  W.  706,  af- 
firmed   in    93   Tex.    636,    no   op.     See, 
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also,  ante,  "Property  in  Hands  of  Re- 
ceiver," V,  P,  2. 
As   against   Foreign   Receivers. — See 

ante,  "Foreign  Receivers,"  VI,  I.  3,  h, 
(2),   (0. 

n.     Priorities   as    between    Successive 
Attachments  and  Garnishments. 

One  holding  possession  of  a  stock  of 
goods  under  a  void  assignment  was 
served  with  writ  of  garnishment  by  a 
creditor  firm.  Subsequently  other 
creditors  by  attachment  seized  the 
goods  and  took  them  from  the  pos- 
session of  the  garnishee.  Held,  that 
the  service  of  the  writ  of  garnishment 
had  the  effect  of  placing  the  property 
of  the  debtors  in  the  hands  of  the 
garnishee  at  the  time  in  custodia  legis, 
and  of  creating  at  least  a  right  ad  rem 
or  quasi  lien  upon  the  property  in 
favor  of  the  plaintiffs  in  the  writ  to 
secure  the  payment  of  the  debt  sued 
upon  (and  followed  by  a  valid  judg- 
ment) superior  to  the  rights  of  other 
creditors  subsequently  attaching  the 
property.  Authorities  discussed.  Focke 
v.  Blum,  82  Tex.  436,  437,  17  S.  W.  770. 

In  Attachments  against  Partners  and 
Partnerships. — An  attachment  was  sued 
out  in  the  county  court  by  creditors 
of  individual  members  of  a  firm  and 
levied  upon  partnership  property.  An- 
other was  sued  out  in  the  district  court 
upon  the  same  day  by  firm  creditors 
and  levied  upon  the  same  property,  but 
subsequent  to  the  levy  of  the  attach- 
ment from  the  county  court.  The  firm 
creditors,  proceeding  in  the  district 
court,  made  the  creditors  proceeding 
in  the  county  court  parties  defendant 
in  the  case  in  the  district  court  and 
obtained  an  injunction  restraining  the 
creditors  in  the  county  court  from  pro- 
ceeding. The  latter  obtained  a  dissolu- 
tion of  the  injunction,  and  with  the 
consent  of  the  defendants  obtained  a 
judgment  and  foreclosure  forthwith. 
Held,  that  the  firm  creditors,  proceed- 
ing in  the  district  court,  not  being  par- 
ties or  privies  to  such  judgment,  were 
not  concluded  thereby,   and   that  hav- 


ing proved  that  they  were  firm  cred- 
itors, they  were  entitled  to  priority 
over  the  creditors  proceeding  in  the 
county  court,  the  latter  being  creditors 
of  individual  members  of  the  firm  only, 
and  that  they  should  have  had  judg- 
ment accordingly.  Blankenship  v. 
Wartelsky  (Sup.),  6  S.  W.  140.  See, 
also,  ante,  "Partnership  Property/'  V, 
O,  et  seq.;  "Other  Creditors  of  Part- 
nership," VI,   I,  3,  h,   (2),   (k). 

Sufficiency  of  Return,  Notice,  etc.^ 
Where  the  attorney  for  the  plaintiffs 
in  the  subsequent  attachment  wrote 
the  return,  and  therein  described  the 
property  levied  upon,  for  the  officer 
levying  both  attachments,  said  at- 
torney knowing  what  property  was  in- 
tended to  be  described  in  the  return 
written  by  him,  his  clients,  plaintiffs 
in  the  junior  attachment,  were  af- 
fected with  this  knowledge,  and.neither 
they  nor  purchasers  at  the  sale  under 
such  junior  attachment  could  object  to 
the  sufficiency  of  the  description  in 
the  return,  or  claim  as  bona  fide  pur- 
chasers without  notice  of  the  senior 
attachment.  Riordan  v.  Britton,  69 
Tex.  198,  7  S.  W.  50. 

A  writ  of  attachment  was  levied  on 
a  stock  of  goods  and  the  officer  en- 
dorsed on  the  writ,  after  stating  his 
levy  on  the  goods,  the  following 
words:  "Also  store  house  and  lots," 
without  describing  the  lots.  A  more 
specific  description  was  afterwards 
made  by  the  officer  in  amending  his 
levy.  Held,  that  as  against  a  creditor 
of  the  defendant  who  claimed  under  an 
attachment  lien  on  the  lots  secured  by 
levy  afterwards  made,  whose  attorney 
directing  the  levy  had  full  knowledge 
of  the  house  and  lots  intended  to  be 
and  which  were  actually  seized  under 
the  first  levy,  the  first  levy  secured  the 
prior  lien  and  also  against  all  claim- 
ing under  the  junior  levy,  with  notice. 
Riordan  v.  Britton,  69  Tex.  198,  7  S. 
W.  50. 

Although  the  return  refers  to  but 
one  list  appended  thereto,  if  there  are 
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two  lists,  one  describing  certain  per- 
sonal property  as  having  been  levied 
upon,  as  on  a  certain  date,  and  the 
other  describing  real  estate  as  having 
been  levied  upon  at  a  later  date,  the 
lists  are  still  admissible  as  a  part  of 
the  return,  and  are  sufficient  to  show 
that  the  real  estate  was  not  levied  upon 
until  the  time  stated  in  the  list  in 
which  it  is  described,  and  not  at  the 
time  stated  in  the  body  of  the  return. 
Therefore  a  subsequent  attachment 
levied  after  the  time  stated  in  the  list 
describing  the  personalty,  but  before 
the  time  stated  in  the  list  describing 
the  realty,  would  take  precedence  as 
to  the  latter.  Brown  v.  Elmendorf 
(Civ.  App.),  25  S.  W.  145,  affirmed  in 
87  Tex.  57,  26  S.  W.  1043.  See  ante, 
^Form  and  Sufficiency  of  the  Return, " 
VI,  E,  9,  c,  et  seq. 

Conclusiveness  of  Return  as  to  Time 
of  Levy,  as  against  Subsequent  At- 
taching Creditors. — See  ante,  .  "Con- 
clusiveness,;1 VI,  E,  9,  e,   (2). 

Attacking  Senior  Attachment  for 
Fraud,  Collusion,  etc.— See  ante,  "Fal- 
sity of  the  Affidavit/'  VI,  H,  1,  a; 
'"That  Attachment  Issued  on  Fic- 
titious Demand,  or  Was  Otherwise 
Fraudulent  or  Collusive,"  VI,  H,  1,  b; 
"Junior  Attaching  Creditors,"  VI,  H, 
2,  b;  "Intervention,"  VI,  I,  3,  h. 

Where  Lien  Lost  or  Released.— 
Where  creditors  obtain  writs  of  at- 
tachment against  an  insolvent  firm  be- 
fore other  creditors  sue  out  their  writs 
of  attachment,  and  they  then  change 
their  original  purpose  of  attaching, 
and  endeavor  by  other  means  to  secure 
their  debt,  the  second  set  of  creditors 
obtain  a  preference  lien  over  the  cred- 
itors first  obtaining  their  writs.  Sul- 
livan &  Co.  v.  Cleveland,  62  Tex.  677. 

See  the  statement  of  the  case,  where 
proceedings  on  the  part  of  first  attach- 
ing creditors  caused  them  to  lose  their 
preference  lien.  Sullivan  &  Co.  v. 
Cleveland,  62  Tex.  677.  See,  also, 
ante,  "As  Releasing  Lien  and  Restor- 
ing Property,"  VI,  F,  5,  d,  (1);  "Loss 


of  Lien,"  VI,  G,  3,  et  seq.;  "Upon  the 
Lien  of  the  Attachment  Custody  of 
the  Property,  etc.,"  VI,  H,  7,  a. 

Where  Purchaser  at  Junior  Attach- 
ment  Sale   Has    Actual    Notice. — See 
ante,  "As  against  Purchaser  Pendente 
Lite,"  VI,  I.  4,  e. 
o.   Prior  Judgments  and  Decrees. 

(1)  Prior  Judgment  in  Attachment 
Suit  Which  Fails  to  Foreclose 
Lien. 

In  January,  1858,  F.  attached  real 
estate  for  debt,  and  on  the  first  of 
April,  1858,  recovered  in  the  suit  a 
judgment  in  personam,  but  no  judg- 
ment or  order  of  condemnation  or  sale 
of  the  land.  On  the  seventeenth  of 
March,  however,  pending  the  suit,  his 
debtor,  who  owned  the  land,  conveyed 
it  to  him  by  deed.  But,  on  the  thir- 
teenth of  March,  four  days  before  F.'s 
deed,  C,  another  creditor  of  the  owner, 
recovered  a  judgment  against  him  in 
the  county  where  the  land  lay,  and 
caused  execution  to  issue  thereon,  un- 
der a  levy  of  which  he  bought  the  land, 
and  now  brings  suit  for  it  against  F. 
and  his  tenant  Held,  that  F.'s  attach- 
ment, having  been  prosecuted  to  per- 
sonal judgment,  without  foreclosure  of 
the  attachment  lien,  can  avail  him 
nothing;  and  his  deed,  being  subse- 
quent to  the  rendition  and  lien  of  C's 
judgment,  can  not  hold  the  land 
against  the  latter^  title  acquired  under 
the  judgment.  Cook  v.  Love,  33  Tex. 
487,   488. 

As  to  the  necessity  for  an  express 
foreclosure  of  the  attachment  lien  be- 
fore and  since  the  adoption  of  art  180, 
Rev.  Stat.  (1  Sayles'  Stat.,  art.  214). 
see  ante,  "Necessity  for  Foreclosure," 
VI,  G,  4,  b. 

(2)  Decree  of  Divorce  Ordering  Par- 
tition of  Husband's  and  Wife's  la* 
terests. 

Although  the  creditor  acquired  a 
lien  on  the  land  by  attachment  against 
the  husband  before  actual  partition 
was  effected  between  the  husband  and 
wife,  but  after  the  entry  of  the  decree 
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of  divorce  which  had  adjudged  to  the 
wife  her  proportion  of  interest  in  the 
land,  and  ordered  partition  thereof, 
yet  the  lien  attached  only  to  the  hus- 
band's interest,  and  a  purchaser  at  the 
sale  enforcing  the  lien  who  was  ac- 
quainted with  the  facts  acquired  only 
the  husband's  interest.  Ryan  ~*  v. 
Engleson,  26  Tex.  Civ.  App.  192,  62  S. 
W.  1072.  f 

(3)    Judgments  Not  Properly  Indexed. 

The  failure  to  properly  index  a  judg- 
ment obtained  against  a  partnership  in 
the  name  of  all  the  members  of  the 
partnership,  held  to  destroy  its  lien  as 
against  a  subsequent  attachment. 
Glasscock  v.  Price  (Civ.  App.),  45  S. 
W.  415,  affirmed  in  92  Tex.  271. 

p.    As  against  Rights  of  Seller  from 
Whom    Defendant    Purchased    the 
Goods  Attached. 
(1)    Where  Defendant  Obtained  Prop- 
erty by  Fraud. 

Where  an  attachment  is  levied  upon 
a  stock  of  goods  and  a  claimant  alleges 
that  he  is  entitled  to  a  part  of  the 
goods  because  he  was  induced  to  sell 
the  same  to  the  attachment  defendant 
by  the  tatter's  fraudulent  representa- 
tions as  to  his  solvency,  the  burden  is 
upon  the  claimant  to  pick  out  and 
identify  the  particular  goods  claimed 
as  the  ones  alleged  to  have  been  sold. 
Weldon  Nat.  Bank  v.  Brennan  (Civ. 
App.),  25  S.  W.  992. 

This  burden  is  not  sustained  where 
it  appears  that  the  claimant  sold  more 
than  one  lot  of  the  same  kind  of  goods 
to  the  defendant  at  different  times  and 
that  he  claims  only  as  to  the  lot  de- 
livered under  the  last  sale,  and  the 
only  evidence  is  the  claimant's  testi- 
mony that  he  went  to  the  store  house 
after  the  attachment  and  picked  out 
and  counted  the  goods  (flour  and 
bran)  alleged  to  have  been  delivered 
at  the  last  sale,  there  being  nothing 
to  show  that  some  of  the  goods  picked 
out  might  not  have  been  thus  deliv- 
ered     under    a   former   sale.     Weldon 


Nat.  Bank  v.  Brennan  (Civ.  App.),  2& 
S.  W.  992. 

(2)  Reservation  of  Title  with  Posses- 
sion in  the  Buyer. 

See,  generally,  the  titles  FRAUDU- 
LENT AND  VOLUNTARY  CON- 
VEYANCES;  SALES. 

Executed  or  Executory  Contract; 
Bailments. — Shipment  of  machinery  to 
a  purchaser,  he  to  test  the  machinery, 
and  if  satisfactory  to  pay  cash  $200  and 
execute  two  notes  of  $300  each;  re- 
fusal of  the  purchaser  to  test  it  and 
failure  to  pay  the  cash  payment  show 
but  a  contract  to  sell,  not  an  executed 
contract  of  sale,  although  the  property 
had  reached  the  purchaser.  Hall,  etc., 
Mach.  Co.  v.  Brown,  82  Tex.  469,  17 
S.  W.  715. 

The  facts  pleaded  show  an  agree- 
ment on  the  part  of  appellant  to  sell 
machinery  to  the  defendant  in  the  at- 
tachment suit  for  a  cash  consideration 
of  $200  and  two  notes  for  $300  each, 
and  that  the  sale  was  subject  to  a 
trial  of  the  machinery  by  the  pur- 
chaser. The  machinery  when  levied 
on  was  in  possession  of  the  defendant 
in  attachment,  which  had  not  tested 
it  nor  made  the  cash  payment.  Held, 
that  the  title  to  the  machinery  had  not 
passed,  and  that  the  possession  was  but 
a  bailment.  These  facts  presented  a 
legal  title  in  the  seller,  as  an  issue 
upon  the  trial  of  the  right  of  property 
in  the  machinery  when  levied  upon  as 
the  property  of  the  defendant  in  at- 
tachment. Hall,  etc.,  Mach.  Co.  v. 
Brown,   82   Tex.   469,   17   S.   W.   715. 

Such  transaction  does  not  come 
within  the  purview  of  art.  3190a, 
Sayles'  Civil  Statutes,  with  reference 
to  the  reservation  of  title  to  or  prop- 
erty in  chattels  as  security  for  the  pur- 
chase money  thereof.  Hall,  etc.,  Mach. 
Co.  v.  Brown,  82  Tex.  469,  17  S.  W. 
715. 

(3)  Right  of  Stoppage  in  Transitu. 

The  fact  that  creditors  of  the  vendee 
have  attached  the  goods,  does  not  de- 
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feat  the  right  of  the  vendor  to  re- 
possess himself  of  the  goods  by  stop- 
page in  transitu.  (Chandler  v.  Fulton, 
10  Tex.  2.)  Allyn  &  Co.  v.  Willis  & 
Bros.,   65   Tex.   65. 

Goods  subject  to  stoppage  in 
transitu,  attached  by  creditors  of  the 
vendee  while  in  transit,  can  be  se- 
questrated by  the  vendor,  and  posses- 
sion can  be  obtained  by  filing  a  claim 
bond  and  taking  the  goods.  Allyn  & 
Co.   v.  Willis   &   Bro.,   65   Tex.   65. 

The  right  of  stoppage  in  transitu 
continues  not  only  while  the  goods  are 
in  actual  transit  but  until  they  have 
reached  their  destination  and  are  deliv- 
ered into  the  actual  or  constructive  pos- 
session of  the  consignee.  (Halff,  etc., 
Co.  v.  Allyn  &  Co.,  60  Tex.  278,  279; 
Chandler  v.  Fulton,  10  Tex.  2,  13.)  An 
attachment  levied  upon  the  goods  while 
they  are  at  the  depot  awaiting  delivery 
to  the  consignee  or  even  after  their 
delivery  to  a  drayman  and  while  they 
are  on  the  way  to  the  store  of  the  con- 
signee, can  not  prevail  against  the 
seller's  right  of  stoppage  in  transitu. 
(Allyn  &  Co.  v.  Willis  &  Bro.,  65  Tex. 
65,  66.)  Harris  v.  Tenney  (Sup.),  20  S. 
W.   82. 

Thus  where  a  consignee's  store  was 
in  the  hands  of  the  sheriff  under  an  at- 
tachment sued  out  by  one  creditor,  and 
the  consignee  gave  to  another  creditor 
an  order  for  the  goods,  which  were  at 
the  depot,  anil  that  creditor  went  to  the. 
depot  and  ordered  them  delivered  to  a 
drayman  to  be  carried  to  the  consign- 
ee's store,  neither  the  delivery  to  the 
drayman  nor  at  the  consignee's  store  in 
the  hands  of  the  sheriff  could  be  con- 
sidered a  delivery  to  the  consignee,  and 
the  seller's  right  of  stoppage  in  transitu 
was  superior  both  to  an  attachment 
levied  upon  the  goods  while  on  the  way 
from  the  depot  to  the  store  and  to  an 
attachment  levied  upon  the  goods  after 
they  had  been  delivered  at  the  store 
then  in  the  possession  of  the  sheriff. 
Harris  v.  Tenney  (Sup.),  20  S.  W.  82. 


Not  Lost  Through  Connivance  and 
Co-Operation  of  the  Defendant  and 
Other  Creditors. — The  law  supposes  that 
if  the  vendor  loses  his  lien  or  the  right 
of  stoppage  in  transitu,  it  shall  be  by 
the  usual  course  of  events,  or  such  as 
fall  out  without  combining  the  conni- 
vance or  co-operation  of  the  vendee  and 
an  attachment  creditor.  The  attaching 
creditor  will  not  be  permitted  to  become 
the  agent  of  the  vendee  under  circum- 
stances of  connivance  and  collusion  to 
deprive  the  seller  of  his  lien,  and  so 
securing  a  superior  and  valid  right  to 
himself.  Harris  v.  Tenney  (Sup.),  20  S. 
W.  82. 

In  this  case  the  vendee  was  insolvent 
and  his  store  in  the  hands  of  the  sheriff 
under  an  attachment  sued  out  by  a  cred- 
itor. For  the  purpose  of  preferring  an- 
other creditor  and  defeating  the  seller's 
right  of  stoppage  in  transitu,  he  entered 
into  a  scheme  with  such  other  creditor 
under  which  such  other  creditor  was  to 
go  to  the  depot,  receive  the  goods, 
transport  them  from  the  depot  to  the 
vendee's  store,  and  there  attach  them 
before  any  other  attachment  could  be 
levied.  To  this  end  he  gave  such  other 
creditor  an  order  for  the  goods  and  the 
scheme  was  carried  out  accordingly,  the 
goods  being  delivered  at  the  vendee's 
store  then  in  the  hands  of  the  sheriff 
under  another  attachment,  and  being  at- 
tached both  in  transit  from  the  depot 
to  the  store  and  after  delivery  at  the 
store.  It  was  held  that  there  had  been 
no  such  delivery  to  the  vendee  as 
would  destroy  the  seller's  right  of  stop- 
page in  transitu.  Harris  v.  Tenney 
(Sup.),  20  S.  W.  82. 

Seller  Not  Estopped  by  Attachment 
to  Secure  Purchase  Money.— The  bring- 
ing of  suit  and  levy  of  attachment  on 
the  goods  to  secure  the  purchase 
money  does  not  estop  the  vendor  from 
asserting  the  right  of  stoppage  in 
transitu;  both  remedies  recognize  the 
title  of  the  vendee.  Allyn  &  Co.  v. 
Willis  &  Bro.,  65  Tex.  65. 
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VII.  Procedure  in  the  Main 
Action.  * 

A.  THE  PETITION. 

1.   Form  and  Sufficiency. 

a.  Necessity  for  Written  Petition. 
The  general  rule  as  to  proceedings 

in  a  justice  court  is  that  they  shall  be 
oral,  except  when  otherwise  especially 
provided,  the  statute  (Rev.  Stat.,  art. 
1573)  merely  requiring  that  a  brief 
statement  shall  be  noted  on  the  docket. 
By  Revised  Statutes,  art.  1475,  certain 
matters  are  required  to  be  in  writing, 
signed  by  the  party  or  his  attorney, 
and  verified  by  an  affidavit.  A  peti- 
tion for  an  attachment,  however,  is  not 
one  of  the  matters  included  in  these 
exceptions,  and  there  is  no  law  which 
requires  a  written  petition  in  such  cases 
in  the  justices'  courts.  Henry  v. 
Blasco,  1  App.  Civ.  Cases,  §  765. 

b.  Necessary  Averments. 

(1)  Amount  of  the  Debt  and  Whether 
Due  or  Not  Due. 
Former  Rule.— The  amount  of  the 
plaintiff  demand,  and  whether  due  or 
not  due,  and  how  much  has  and  how 
much  has  not  matured,  must  appear  by 
the  pleadings,  and  oath  of  the  plaintiff, 
or  his  attachment  is  not  good.  Mar- 
shall v.  Alley,  25  Tex.  342;  Cox  v.  Rein- 
hardt,  41  Tex.  591;  Espey  v.  Heiden- 
heimer  Bros.,  58  Tex.  662;  Evans  v. 
Tucker,  59  Tex.  249,  250;  Brown  v. 
Martin,  19  Tex.  343;  Joiner  v.  Perkins, 
59  Tex.  300,  302.  See,  also,  ante,  "As 
to  the   Amount   of  the   Demand,"   VI, 

B,  5,  d;  "Time  of  Maturity,"  VI,  B, 
5,  e. 

The  petition  filed  under  oath  must 
show  clearly  the  amount  due,  and 
whether  it  be  justly  due  or  not  does 
not  depend  upon  the  sworn  statement, 
but  upon  the  proofs.  Kennedy  v.  Mor- 
rison, 31  Tex.  207,  208. 

Suit  was  brought  upon  several  notes 
and  an  account.  Affidavit  for  attach- 
ment was  made,  alleging  indebtedness 
the  aggregate  of  the  claims  set  out  in 


the  petition.  Neither  the  petition  nor 
affidavit  showed  what  of  the  claims 
were  due  and  what  not  due  at  the  fil- 
ing of  the  suit.  An  amendment  subse- 
quently cured  the  defects  in  the  peti- 
tion. Held,  that  the  action  of  the  court 
below  in  quashing  the  attachment  upon 
the  objection  that  the  amount  due  and 
that  not  due  was  not  shown,  was 
proper.  Avery  &  Sons  v.  Zander  & 
Co.,  77  Tex.  207,  13  S.  W.  971. 

Qualification  of  Rule. — "In  Cox  v. 
Reinhardt,  41  Tex.  591,  and  Avery  & 
Sons  v.  Zander  &  Co.,  77  Tex.  207,  209, 
13  S.  W.  971,  it  has  been  held  that  the 
plaintiff  must  "state  truly  whether  his 
debt  is  due  in  whole  or  in  part,  and  if 
due  in  part  only,  then  he  must  state 
what  part  is  due  and  what  part  is  not 
due.  In  Willis  &  Bro.  v.  Mooring,  63 
Tex.  340,  Chief  Justice  Willie,  for  the 
court,  said  of  the  former  case  and 
others  there  cited:  'We  have  no  desire 
to  extend  the  principles  of  the  deci- 
sions any  further  than  they  have  gone, 
esp-  cially  as  our  Revised  Statutes  au- 
thorize a  more  liberal  construction  of 
the  attachment  law/  We  might  distin- 
guish the  case  now  before  the  court 
from  the  cases  above  cited,  but  we 
prefer  plainly  to  state  what  we  believe 
to  be  a  proper  construction  of  the  stat- 
ute upon  this  subject.  It  is  a  rule  of 
practice  simply,  involving  no  property 
rights,  and  we  feel  that  it  is  proper  to 
correct  what  we  believe  to  be  erro- 
neous    construction     of     the     statute. 

*  *  *  The  statute  has  not  prescribed 
that  he  shall  express  in  his  affidavit 
whether  the  debt  is  due  in  whole  or 
in  part  at  the  time  of  commencing  the 
suit,  and  the  effect  of  the  decisions 
which  so  hold  is  to  engraft  upon  the 
statute  a  requirement  not  expressed  in 
the  language  nor  implied  in  its  terms. 

*  *  *  The  result  of  the  doctrine 
stated  in  some  of  the  cases  and  con- 
tended for  by  appellees  in  this  case 
would  be  that  if  the  plaintiff  should 
claim  in  his  petition  and  affidavit  that 
the    debt    is    due,    and    the    defendant 
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should  contend  in  his  answer  that  it 
is  not  due,  or  if  the  plaintiff  should 
allege  that  his  debt  was  not  due, 
either  in  whole  or  in  part,  and  the  de- 
fendant should  allege  that  it  was 
due,  the  determination  of  the  issue  thus 
made  would  involve  the  validity  of  the 
writ,  contrary  to  the  rule  applied  as  to 
all  other  and  more  material  matters 
stated  in  the  affidavit — that  is,  that  the 
truth  of  the  allegations  of  the  affidavit 
can  not  be  controverted  for  the  purpose 
of  abating  the  writ."  Gimbel  &  Son  v. 
Gomprecht  &  Co.,  9  Tex.  497,  500,  35 
S.  W.  470. 

As  the  statute  authorizes  the  writ  of 
attachment  before  the  debt  becomes 
due,  and  as  the  writ  issues  upon  the 
statutory  affidavit  and  bond,  a  writ  of 
attachment  upon  a  debt  not  due  can  not 
be  abated  by  plea  showing  that  the  pe- 
tition erroneously  states  the  debt  to  be 
overdue.  Gimbel  &  Son  v.  Gomprecht 
&  Co.,  89  Tex.  497,  35  S.  W.  470. 

An  attachment  procured  upon  a  pe- 
tition which  fails  to  show  or  does  not 
show  correctly  whether  the  debt  was 
due  or  not,  can  not  be  abated  on  a  plea 
showing  that  only  part  of  the  debt  was 
due  at  the  time  it  was  procured.  Too- 
tle, etc.,  Co.  v.  Alexander,  13  Tex.  Civ. 
App.  615,  35  S.  W.  821. 

Uncertainty  of  a  petition  as  to  the 
time  when  the  law  would  declare  the 
obligation  sued  on  matured  does  not  af- 
fect its  sufficiency  to  support  an  at- 
tachment, where  it  alleges  enough  to 
show  that  if  any  doubt  existed  at  all, 
it  had  matured  when  the  suit  was  in- 
stituted. Cohen  v.  Grimes,  18  Tex.  Civ. 
App.  327,  45  S.  W.  210,  affirmed  in  93 
Tex.    702,   no   op. 

Omission  of  Specific  Allegation  Im- 
material, When.— Where  an  attachment 
is  sued  out  on  a  debt  not  due,  and  the 
petition  and  affidavit  showed  the  facts, 
it  is  not  necessary  for  the  pleading  or 
affidavit  to  contain  an  express  assertion 
that  the  debt  is  not  due.  Panhandle 
Nat.  Bank  v.  Still,  84  Tex.  339,  19  S. 
W.  479. 


Where,  in  an  attachment  upon  a 
judgment,  the  petition  alleges  the  re- 
covery of  the  judgment  in  a  certain 
year,  and  appends  a  copy  thereof  as  an 
exhibit,  from  which  copy  it  appears 
that  execution  was  awarded  for  its  col- 
lection, the  omission  of  a  specific  alle- 
gation that  the  debt  or  judgment  is  due, 
is  immaterial.  First  Nat.  Bank  v.  Wal- 
lace (Civ.  App.),  65  S.  W.  392,  394,  af- 
firmed in  95  Tex.  103. 

(2)    That  Nonresident    Has    Property 
Subject  to  Attachment 

Quaere,  where  the  parties  are  both 
nonresidents,  and  an  attachment  is  ob- 
tained and  levied  on  property  which  is 
ordered  to  be  sold  in  satisfaction  of  the 
judgment,  whether  it  would  be  a  fatal 
objection  that  the  petition  did  not  al- 
lege that  the  defendant  had  property 
subject  to  the  attachment.  Seawell  v. 
Lowery,  16  Tex.  47. 

(S)    That  Attachment  Has  Been  Sued 
Out  and  Levied. 

It  is  unnecessary  for  the  pleading, 
where  an  attachment  has  been  sued  out 
and  levied,  to  allege  such  attachment 
proceedings;  the  production  of  the  af- 
fidavit, bond,  writ,  and  return  author- 
izes the  court  to  give  judgment  fore- 
closing the  lien.  Frank  v.  Brown 
Hardware  Co.,  10  Tex.  Civ.  App.  430, 
31  S.  W.  64. 
(4)   Averment  of  Agent's  Authority. 

An  attachment  bond  was  signed  "S. 
L.  Co.  per  D.  R."  The  affidavit  was 
signed  and  sworn  to  by  D.  R.  who 
therein  stated  that  he  was  the  agent  of 
the  plaintiff.  No  plea  was  filed  ques- 
tioning the  authority  of  D.  R.  to  sign 
the  bond  for  the  plaintiff.  It  was  held 
that  an  objection  that  the  petition  was 
defective;  in  that  it  failed  to  recite  that 
D.  R.  was  the  agent  of  the  S.  L.  Co., 
was  without  merit  and  could  not  be 
considered.  La  Force  v.  Schiff-Lewin 
Co.  (Civ.  App.),  29  S.  W.  77.  See,  also, 
ante,  "By  Whom  Made,"  VI,  B,  l; 
"By  Agent  or  Attorney,"  VI,  C,  6,  b. 
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c.    Certainty  and  Consistency  of  Aver- 
ments. 
(1)   Generally. 

A  petition  which  alleges  that  the 
judgment  upon  which  the  attachment  is 
brought  was  recovered  against  the  de- 
fendant and  another,  and  that  the 
other  has  subsequently  died,  and  that 
his  estate  is  insolvent,  and  the  judgment 
wholly  unpaid,  and  that  the  plaintiff  has 
no  means  of  collecting  the  judgment, 
except  such  portion  as  it  may  realize 
from  the  insolvent  estate,  unless  by  sub- 
jecting the  lands  of  the  defendant  in  the 
attachment  (the  affidavit  alleging  that 
the  plaintiff  will  probably  lose  its  debt 
unless  the  attachment  issues),  is  not  un- 
certain in  failing  to  state  the  amount 
which  will  probably  be  realized  from 
the  insolvent  estate;  neither  is  it  con- 
tradictory. First  Nat.  Bank  v.  Wallace 
(Civ.  App.),  65  S.  W.  392,  394,  affirmed 
in  95  Tex.  103. 

(9)   Petition  Aided  by  Affidavit. 

Where  the  facts  stated  in  the  affidavit 
have  reference  to  the  allegations  in  re- 
gard to  the  same  facts  stated  in  the 
petition,  the  affidavit  may,  on  general 
demurrer  to  the  petition,  be  referred  to 
to  sustain  the  petition  shown  in  attach- 
ment and  in  sequestration  proceedings. 
Johnson  v.  Dowling,  1  App.  Civ.  Cases, 
§§  1090,  1092. 

A  motion  to  quash  the  writ  based 
upon  the  ground  that  the  cause  of  ac- 
tion asserted  by  plaintiff  in  his  plead- 
ing at  the  time  of  the  issuance  of  the 
attachment  was  not  a  liquidated  de- 
mand and  would  not  support  an  at- 
tcchment  proceeding,  was  properly 
overruled  where  the  affidavit  for  the  at- 
tachment was  separate  and  distinct  from 
the  pleading,  and  alleged  an  indebted- 
ness by  defendant  to  plaintiff  for  a  spe- 
cific liquidated  demand,  and  contained 
the  proper  allegations  for  the  issuance 
of  the  writ.  If  it  was  true,  as  con- 
tended, that  the  petition  was  subject  to 
a  general  demurrer,  still,  if  the  suit  was 
founded  on  a  proper  cause  of  action,  the 
petition  could  be  amended,  and  the 
2   Tex— 30 


amendment  would  relate  back  and  sup- 
port an  attachment  issued  upon  the  filing 
of  the  original  petition.  Tarkinton  v. 
Broussard  &  Co.,  51  Tex.  550;  Boyd  v. 
Beville,  91  Tex.  439,  44  S.  W.  287,  re- 
versing 16  Tex.  Civ.  App.  491,  41  S.  W. 
670,  42  S.  W.  318.  The  trial  court  did 
not  err  in  overruling  the  motion  to 
quash  the  amendment.  Thomas  v.  Elli- 
son (Civ.  App.),  110  S.  W.  934,  935.  See, 
also,  ante,  "A  Part  of  the  Record;  De- 
fective Affidavit  Aided  by  Petition/' 
VI,  B,  4. 
(3)    Variance. 

See  ante,  "Variance  as  a  Ground  of 
Dissolution,"  VI,  H,  1,  c,  et  seq. 

d.  Prayer  of  the  Petition. 

(1)  For  Writ  or  Process. 

When  the  ground  for  attachment  is 
sufficiently  set  forth  in  the  affidavit,  a 
general  prayer  in  the  petition  for  "proc- 
ess" is  sufficient  to  authorize  the  issu- 
ance of  the  writ.  The  writ  becomes  a 
matter  of  right  on  the  filing  of  the 
proper  affidavit  and  bond  required  by 
the  statute.  De  Caussey  v.  Bailey,  57 
Tex.  665. 

It  is  not  necessary  that  the  pleadings 
of  the  plaintiff  should  contain  a  prayer 
for  the  issuance  of  the  writ  of  attach- 
ment since  when  the  proper  affidavit  is 
made  and  the  bond  given  it  is  the  duty 
of  the  clerk  to  issue  the  writ  whether 
it  is  prayed  for  in  terms  or  not.  Holden 
v.  Meyer,  1  App.  Civ.  Cases,  §  829. 

(2)  For  Foreclosure  of  Lien. 

In  attachment  proceedings,  a  prayer 
for  the  foreclosure  of  the  attachment 
lien  on  personal  property  is  unneces- 
sary; the  statute  directs  the  foreclosure 
when  judgment  is  for  the  plaintiff  in  at- 
tachment. Moss  v.  Katz,  69  Tex.  411, 
6  S.  W.  764. 

e.  Verification  of  the  Petition. 

(1)  Material  Traversable  Facts  to  Be 
Sworn  to. 
The  material  traversable  facts  set 
forth  in  the  petition  should  be  sworn 
to.  Cheatham  v.  Riddle,  8  Tex.  162; 
Watts  v.  Harding,  5  Tex.  386;  Schrimpf 
v.  McArdle,  13  Tex.  368. 
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But  it  is  only  the  material  traversable 
facts  in  the  petition,  that  need  be  em- 
braced in  the  affidavit  for  the  attach- 
ment. Schrimpf  v.  McArdle,  13  Tex. 
368;  Primrose  v.  Roden,  14  Tex.  i; 
Morgan  v.  Johnson,  15  Tex.  568;  Sea- 
well  v.  Lowery,  16  Tex.  47;  Wright  v. 
Ragland,  18  Tex.  289;  Barbee  v.  Holder, 
24  Tex.  225,  227. 

By  the  "matter  set  forth  in  his  pe- 
tition" (Hart.  Dig.,  art.  795)  the  statute 
intended  the  material  issuable  facts  al- 
leged as  constituting  the  plaintiffs  right 
to  a  recovery  on  the  merits  of  his  case, 
and  not  such  matters  as  are  only  issu- 
able or  available  to  the  defendant  by 
pleading  in  abatement;  the  facts  in  which 
the  plaintiffs  right  and  the  injury  he 
has  sustained  by  reason  of  acts  done  or 
omitted  to  be  done  by  the  defendant 
consist,  and  not  the  fact  of  the  defend- 
ant's residence,  or  other  matter  of 
abatement  or  exception  merely.  Prim- 
rose v.  Roden,  14  Tex.  1,  3. 

Where  the  petition  alleged  that  the 
plaintiffs  and  defendant  were  nonresi- 
dents of  this  state,  but  that  the  defend- 
ant had  property  in  the  county  where 
the  suit  was  commenced,  it  was  held 
that  the  allegation  as  to  the  defendant's 
property  was  of  a  jurisdictional  fact, 
which  it  was  not  necessary  the  plaintiff 
should  verify  by  affidavit  in  order  to 
obtain  an  attachment;  that  the  separate 
affidavit  of  the  nonresidence  of  the  de- 
fendant, that  the  claim  was  just,  stating 
the  amount  due,  and  that  the  attachment 
was  not  sued  out,  to  injure  or  harass  the 
defendant,  was  sufficient.  (See,  also, 
Ward  v.  Lathrop,  11  Tex.  287;  Schrimpf 
v.  McArdle,  13  Tex.  368;  Primrose  v. 
Roden,  14  Tex.  1;  Morgan  v.  Johnson, 
15  Tex.  568;  Sea  well  v.  Lowery,  16  Tex. 
47;  Barbee  v.  Holder,  24  Tex.  225.) 
Wright  v.  Ragland,  18  Tex.  289. 

The  nature  or  character  of  the  debt, 
or  the  fact  that  it  is  secured  by  mort- 
gage, need  not  be  stated  in  the  affidavit 
for  attachment  in  order  that  it  may  be 
a  sufficient  verification  of  the  petition. 
Barbee  v.  Holder,  24  Tex.  225. 


In  a  suit  on  a  promissory  note,  •  an 
affidavit  of  the  amount  due  from  the  de- 
fendant to  the  plaintiff  is  a  substantial 
compliance  with  the  statute  which  re- 
quires the  petition  to  be  sworn  to,  where 
attachment  and  other  similar  process  is 
sought.  (Schrimpf  v.  McArdle,  13  Tex. 
368;  Primrose  v.  Roden,  14  Tex.  1; 
Morgan  v.  Johnson,  15  Tex.  568;  Wright 
v.  Ragland,  18  Tex.  289;  Barbee  v. 
Holder,  24  Tex.  225.)  Seawell  v.  Low- 
ery, 16  Tex.  47. 

(9)  Affidavit  for  the  Attachment  a  Suf- 
ficient Verification  Where  It  Em- 
braces the  Material  Traversable 
Facts. 

If  the  affidavit  upon  which  the  attach- 
ment issued  is  in  conformity  to  the 
statute  requiring  the  verification  of  the 
petition  (that  is,  if  it  embraces  the  ma- 
terial traversable  facts  set  forth  in  the 
petition),  it  is  sufficient  to  support  the 
petition  and  the  attachment  without  an- 
other separate  affidavit  verifying  the  pe- 
tition. Schrimpf  v.  McArdle,  13  Tex 
368;  Primrose  v.  Roden,  14  Tex.  1;  Mor- 
gan v.  Johnson,  15  Tex.  568,  569;  Sea- 
well  v.  Lowery,  16  Tex.  47;  Wright  v. 
Ragland,  18  Tex.  289;  Barbee  v.  Holder, 
24  Tex.  225,  227;  Fechheimer,  etc.,  Co. 
v.  Ball  &  Bro.,  1  App.  Civ.  Cases,  §  766. 
See,  also,  ante,  "Separate  Affidavit  Un- 
necessary, When,"  VI,  B,  2,  b;  "A  Part 
of  the  Record;  Defective  Affidavit  Aided 
by  Petition,"  VI,  B,  4. 

The  143d  section  of  the  district  court 
act  of  1846,  which  required  the  party  ap- 
plying for  an  attachment  to  make  affi- 
davit in  writing  of  the  truth  of  the  mat- 
ter set  forth  in  his  or  her  petition,  is 
not  repealed  by  the  act  of  1848  regulat- 
ing attachments.  If,  however,  the  affida- 
vit required  by  the  latter  act  contain  all 
the  material  substantive  matter  set 
forth  in  the  petition,  the  requirement 
of  the  former  will  have  been  complied 
with.  Schrimpf  v.  McArdle,  13  Tex. 
368;  Morgan  v.  Johnson,  15  Tex.  568, 
570. 

In  Primrose  v.  Roden,  14  Tex.  1,  2, 
3,  it  is  intimated  that  there  may  be  a 
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doubt  as  to  the  correctness  of  the  de- 
cision in  Schrimpf  v.  McArdle,  13  Tex. 
368,  upon  the  question  of  the  repeal  of 
tbis  statute,  but  it  is  conceded  that  the 
decision  was  correct  as  to  the  point  that 
sn  affidavit  of  the  truth  of  the  material 
substantive  matter  set  forth  in  the  pe- 
tition would  be  a  virtual  compliance 
with  the  statute. 

Article  138,  Pas.  Dig.,  requiring  the 
petition  in  an  attachment  suit  to  be 
sworn  to,  is  no  longer  in  force,  having 
been  repealed  by  the  Revised  Statutes. 
Hence  if  the  grounds  of  attachment  are 
properly  stated  in  the  affidavit,  there  is 
no  necessity  for  a  verification  of  the  pe- 
tition. Holden  v.  Meyer,  1  App.  Civ. 
Cases,  §§  829,  831. 
f.  Revenue  Stamps. 

See  ante,  "Revenue  Stamps,"  VI, 
D,  2.  c. 

3.  Amendment  of  the  Petition. 

a.  Early  Dictum. 

In  an  early  decision,  arising  upon  a 
Tuling  of  the  lower  court  permitting  the 
plaintiff  to  amend  his  affidavit  for  the 
attachment,  it  was  laid  down  in  general 
terms  that  since  the  remedy  by  attach- 
ment is  to  be  restrained  by  the  most 
rigid  rules  of  construction,  it  follows 
that  the  right  to  amend  in  attachment 
proceedings  does  not  exist,  unless  it  be 
given  in  the  statute  of  attachments,  or 
in  some  other  statute  in  pari  materia; 
and  that  no  such  right  being  given  by 
the  attachment  law  of  1839,  and  §  20  of 
the  act  of  1836,  establishing  the  jurisdic- 
tion and  powers  of  the  district  courts, 
having  been  passed  previously  to  the  at- 
tachment law,  the  provisions  of  that  law 
allowing  amendments  in  all  proceedings 
whatsoever  before  verdict,  applied  only 
to  ordinary  proceedings,  and  not  to  the 
extraordinary  remedy  by  attachment. 
Sydnor  v.  Chambers,  Dallam  601. 

b.  Present  Doctrine. 
(1)  General  Rule. 

Though  a  petition  may  be  subject  to 
special  or  general  demurrer,  yet  if  the 
suit  is  founded  on  a  proper  cause  of  ac- 


tion, described  in  the  petition  with  such 
certainty  as  to  reasonably  apprise  the 
defendant  of  the  same,  it  may  be  so 
amended  as  to  support  the  attachment, 
and  such  amendment  will  relate  back 
to  the  date  of  the  commencement 
of  the  suit.  Tarkinton  v.  Broussard  & 
Co.,  51  Tex.  550;  Boyd  v.  Beville,  91  Tex. 
439,  44  S.  W.  287  (reversing  16  Tex. 
Civ.  App.  491,  41  S.  W.  670,  42  S.  W. 
318). 

"If  such  petition,  by  amendment,  can 
be  made  sufficient  for  the  main  pur- 
poses of  the  suit,  it  is  believed  that,  on 
principle  as  well  as  authority,  it  should 
be  sufficient  also — if  the  defect  is  cured 
by  amendment,  as  in  this  case — to  sup- 
port the  ancillary  process  by  attach- 
ment, sued  out  as  the  means  to  enforce 
the  judgment  which  is  finally  authorized 
by  the  pleadings."  (Pearce  v.  Bell,  21 
Tex.  688,  690.)  Tarkinton  v.  Broussard 
&  Co.,  51  Tex.  550,  555. 

A  motion  to  quash  the  writ  based 
upon  the  ground  that  the  cause  of  ac- 
tion, asserted  by  plaintiff  in  his  pleading 
at  the  time  of  the  issuance  of  the  at- 
tachment was  not  a  liquidated  demand, 
and  would  not  support  an  attachment 
proceeding,  was  properly  overruled 
where  the  affidavit  for  the  attachment 
was  separate  and  distinct  from  the 
pleading,  and  alleged  an  indebtedness 
by  defendant  to  plaintiff  for  a  specific 
liquidated  demand,  and  contained  the 
proper  allegations  for  the  issuance  of 
the  writ.  If  it  was  true,  as  contended, 
that  the  petition  was  subject  to  a  general 
demurrer,  still,  if  the  suit  was  founded 
on  a  proper  cause  of  action,  the  petition 
could  be  amended,  and  the  amendment 
would  relate  back  and  support  an  at- 
tachment issued  upon  filing  of  the  orig- 
inal petition.  Tarkinton  v.  Broussard  & 
Co.,  51  Tex.  550;  Boyd  v.  Beville,  91 
Tex.  439,  44  S.  W.  287,  reversing  16  Tex. 
Civ.  App.  491,  41  S.  W.  670,  42  S.  W. 
318.  The  trial  court  did  not  err  in 
overruling  the  motion  to  quash  the 
amendment.  Thomas  v.  Ellison  (Civ. 
App.\  110  S.  W.  934,  935. 
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(2)   Qualifications. 

(a)   Must  Not  Introduce  New  Cause  of 
Action. 

An  amended  petition  which  sets  up 
a  new  cause  of  action  operates  as  a 
dismissal  of  the  original  petition  and  the 
beginning  of  a  new  suit.  Wooldridge  v. 
Hathaway,  45  Tex.  380;  Bigham  v.  Tal- 
bot, 63  Tex.  271,  273;  International,  etc., 
R.  Co.  v.  Pape,  73  Tex.  501,  502,  11  S. 
W.  526;  East  Line,  etc.,  R.  Co.  v.  Scott, 
75  Tex.  84,  85,  12  S.  W.  995;  Boyd  v. 
Beville,  91  Tex.  439,  442,  44  S.  W.  287, 
reversing  16  Tex.  Civ.  App.  491,  41  S. 
W.   670,   42   S.  W.  318. 

Such  an  amendment,  therefore,  has 
the  effect  of  discharging  the  lien  of  the 
writ  of  attachment  which  was  sued  out 
and  levied  under  the  original  petition. 
Stewart  v.  Anderson,  70  Tex.  588,  8  S. 
W.  295;  Lutterloh  v.  Mclhenny  Co.,  74 
Tex.  73,  75,  11  S.  W.  1063;  Boyd  v.  Be- 
ville, 91  Tex.  439,  442,  44  S.  W.  287,  re- 
versing 16  Tex.  Civ.  App.  491,  41  S.  W. 
670,  42  S.  W.  318. 

If  an  attaching  creditor  after  setting 
up  one  cause  of  action  and  suing  out 
an  attachment  upon  it,  so  amend  his  pe- 
tition as  to  set  up  a  new  and  independ- 
ent cause  of  action  and  thereon  takes 
judgment,  this  discharges  the  at- 
tachment as  to  subsequent  attaching 
creditors  and  purchasers.  Stewart  v. 
Anderson,  70  Tex.  588,  8  S.  W.  295. 

While  an  intervenor  in  attachment 
proceedings  may  not  have  the  right  to 
attack  the  attachment  for  irregularities, 
yet  should  a  new  debt  in  fact  be  substi- 
tuted, the  intervenors  would  be  entitled 
to  protection  against  such  new  debt  as 
basis  for  the  attachment.  Sweetzer, 
etc.,  Co.  v.  Claflin  &  Co.,  82  Tex.  513, 
17  S.  W.  769. 

Amendments  Held  to  Set  Up  New 
Cause  of  Action. — An  attachment  was 
sued  out  upon  the  note  declared  on.  In 
the  amended  petition  the  plaintiff  set 
up  the  account  for  which  the  note  was 
given,  and  recovery  was  had  upon  the 
account.  Held,  that  the  change  in  the 
cause  of  action  in  the     pleadings     was 


fatal  to  the  attachment,  which  ought  to 
have  been  set  aside.  Lutterloh  v.  Mc- 
lhenny Co.,  74  Tex.  73,  11  S.  W.  1063. 

An  amended  petition  by  a  surety, 
seeking  recovery  upon  the  implied 
promise  of  his  principal  to  idemnify  him, 
would  be  a  departure  from  an  original  . 
petition  in  which  he  sued  as  holder  of 
the  note,  and  would  not  support  an  at- 
tachment issued  on  such  original  pe- 
tition. But  the  original  petition  in  this 
case  was  held  to  be  also  a  suit  for  in- 
demnity. Boyd  v.  Beville,  91  Tex.  439, 
44  S.  W.  287,  reversing  16  Tex.  Civ.  App. 
491,  41  S.  W.  670,  42  S.  W.  318. 

Amendments  Held  Not  to  Set  Up 
New  Cause  of  Action. — Plaintiffs  below 
in  an  attachment  suit  upon  several 
claims  described  one  note  as  having  been 
"made,  executed,  delivered,  and  indorsed 
to  said  plaintiffs,"  and  "indorsed  as  fol- 
lows, to  wit,  Dreben  &  Lewis/'  By 
amendment  plaintiffs  alleged  that  the 
note  of  Dreben  &  Lewis  was  made  pay- 
able to  themselves,  and  was  thereafter 
indorsed  by  them  in  blank  to  Isaac 
Lewis,  and  that  it  was  afterward  in- 
dorsed and  delivered  by  said  Lewis  to 
plaintiffs.  The  original  and  amend- 
ment contained  an  accurate  description 
of  the  note.  Intervenors  in  the  attach- 
ment suit  moved  to  set  aside  the  attach- 
ment as  to  the  note,  as  a  new  cause  of 
action.  It  was  held  that  as  the  same 
debt  -was  accurately  and  fully  described 
in  each  pleading,  the  only  difference  be- 
ing in  the  allegations  in  regard  to  the 
means  by  which  plaintiffs  became  own- 
ers, the  trial  court  correctly  treated 
the  note  as  being  the  identical  debt  de- 
scribed in  each  of  the  pleadings;  that 
the  plaintiffs  had  the  right  to  amend 
their  pleadings  by  correcting  their  alle- 
gations as  to  the  means  by  which  the 
note  reached  them  without  impairing 
the  attachment.  Sweetzer,  etc.,  Co.  v. 
Claflin  &  Co.,  82  Tex.  513,  17  S.  W.  769. 

Attachment  suit  on  a  promissory  note 
executed  by  a  partnership  firm.  Affi- 
davit by  defendant  denying  that  he  was 
a  member  of  the  firm  as  alleged.    The 
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plaintiff  amended,  alleging  liability  by 
the  defendant  to  pay  the  note,  for  that 
he  had  for  a  valuable  consideration,  as- 
sumed and  promised  to  pay  the  same. 
Trial  resulted  in  judgment  for  plaintiff 
for  amount  of  the  note.  The  trial 
court,  however,  refused  to  foreclose  the 
attachment.  This  was  error.  The 
amendment  did  not  set  up  a  new  cause 
of  action,  and  foreclosure  should  have 
been  decreed.  The  cause  of  action  in 
both  the  original  and  amended  petitions 
was  the  liability  of  the  defendant  to  pay 
the  note.  The  amendment  showed  lia- 
bility upon  a  state  of  facts  different 
from  the  allegations  in  the  original  pe- 
tition. Massey  v.  Blake,  3  Tex.  Civ. 
App.  57,  21  S.  W.  782,  followed  in  Jones 
v.   Blake   (Civ.  App.),  21  S.  W.  783. 

A  suit  was  brought  for  $525  against 
three  defendants,  married  women,  by  at- 
torneys who  had  recovered  a  tract  of 
land  for  them,  and  attachment  was  is- 
sued for  the  whole  amount  and  levied 
upon  land.  By  amended  petition  it  was 
alleged,  that  the  defendants  had  agreed 
to  pay  one-third  each,  or  $175  apiece, 
with  prayer  for  foreclosure  of  the  at- 
tachment as  in  the  original  petition.  The 
amendment  of  the  petition  was  not  such 
a  change  of  plaintiffs'  cause  of  action 
as  operated  as  an  abandonment  of  the 
original  suit  or  a  dissolution  of  the  at- 
tachment. Gibbs  v.  Petree,  7  Tex.  Civ. 
App.  526,  27  S.  W.  685,  affirmed  in  93 
Tex.  640,  no  op. 

<b)    Amendment  Not  to  Extend  Lien  to 
Embrace  Other  Indebtedness. 

A  plaintiff  in  attachment  can  not  by 
amendment  extend  the  lien  secured  by 
the  levy  of  the  writ  so  as  to  embrace  a 
further  indebtedness  not  declared  on 
in  the  original  suit.  Parks  v.  Young,  75 
Tex.  278,  12  S.  W.  986. 
<c)  Amendment  to  Be  True  and  Made 
in  Good  Faith. 

An  amendment  which  does  not  state 

a  new  cause  of  action  will  sustain  the 

writ  of  attachment  unless  it  was  made 

for  the  purpose  of  avoiding  the  objection 

that  there  was  a  variance  between  the 


affidavit  for  attachment  and  the  orig- 
inal petition,  and  also  with  the  knowl- 
edge on  the  part  of  the  plaintiff  and  his 
counsel  that  the  allegations  supplied  by 
amendment  were  false,  and  with  no  ex- 
pectation of  making  proof  of  them  upon 
the  trial.  Boyd  v.  Beville,  91  Tex.  439, 
444,  44  S.  W.  287,  reversing  16  Tex.  Civ. 
App.  491,  41  S.  W.  670,  42  S.  W.  318. 

"It  is  going  quite  far  enough  in  at- 
tachment proceedings  to  permit  plain- 
tiffs to  cure  defects  in  their  petition 
which  grow  out  of  mistakes  or  inadvert- 
ance,  and  we  think  that  it  is  a  violation 
of  the  rule  of  the  court  for  a  party 
knowingly  to  set  up  false  allegations  in 
his  amended  petition  in  order  to  per- 
petuate upon  the  defendant's  property  a 
lien  which  he  otherwise  could  not  main- 
tain." Boyd  v.  Beville,  91  Tex.  439,  445, 
44  S.  W.  287,  reversing  16  Tex.  Civ. 
App.  491,  41  S.  W.  670,  42  S.  W.  318. 

(3)   Miscellaneous    Amendments    Con- 
sidered, 
(a)  Amendments  Affecting  the  Amount 
of  the  Demand. 

Correcting  Amount  So  as  to  Show 
Jurisdiction. — A  petition,  through  mis- 
take and  informality,  failed  to  state 
clearly  an  amount  within  the  jurisdic- 
tion of  the  court;  but  the  affidavit,  bond, 
and  writ  of  attachment  issued  thereon 
were  regular  and  sufficient  in  amount. 
It  was  held  that  the  petition  could  be 
so  amended  in  the  amount  sued  for  as  to 
validate  the  prior  attachment  by  curing 
the  matter  of  jurisdiction.  Greer  v. 
Richardson  Drug  Co.,  1  Tex.  Civ.  App. 
634,  20  S.  W.  1127. 

Decreasing  the  Amount— The  fact 
that  the  amount  sued  for  was  reduced 
by  amendment,  after  the  attachment  had 
been  levied,  did  not  change  its  character 
or  render  the  writ  nugatory.  Gibbs  v. 
Petree,  7  Tex.  Civ.  App.  526,  27  S.  W. 
685,  affirmed  in  93  Tex.  640,  no  op. 

Increasing  the  Amount.— An  amend- 
ment made  to  increase  the  amount 
claimed  will  not  support  an  attachment 
for  an  amount  greater  than  was 
claimed  by  the     original     petition,     on 
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which  it  was  issued,  when  made  untruly 
and  without  expectation  of  proving  it. 
Boyd  v.  Beville,  91  Tex.  439,  44  S.  W. 
287,  reversing  16  Tex.  Civ.  App.  491, 
41   S.  W.   670,  42  S.  W.  318. 

In  a  suit  by  a  surety  on  a  note,  upon 
the  implied  promise  of  his  principal  to 
indemnify  him  for  the  enforced  pay- 
ment thereof,  motion  was  made  to 
quash  an  attachment  because  issued  for 
a  greater  amount  than  the  petition 
showed  to  be  due.  Plaintiff  amended,  al- 
leging the  collection  from  him  also  of 
attorney's  fees  provided  for  in  the  note. 
In  reply  it  was  alleged  and  shown  that 
plaintiff  had  not  made,  nor  expected  to 
prove,  payment  of  such  fees.  It  was 
held  that  the  amendment  not  being 
made  in  good  faith,  the  attachment  was 
properly  quashed.  Boyd  v.  Beville,  91 
Tex.  439,  44  S.  W.  287,  reversing  16  Tex. 
Civ.  App.  491,  41  S.  W.  670,  42  S.  W. 
318. 

(b)  Part  Payment  Subsequent  to  Insti- 
tution of  Suit 

Where  attachment  is  brought  upon,  a 
judgment  recovered  against  two  defend- 
ants, one  of  whom  has  since  died  leav- 
ing an  insolvent  estate,  and  the  original 
petition  alleged  that  no  part  of  the 
judgment  had  been  paid  and  that  the 
plaintiff  had  no  means  of  collecting  it, 
except  such  portion  as  it  might  realize 
from  the  insolvent  estate  and  by  sub- 
jecting the  lands  attached,  an  amended 
petition  stating  that  since  the  suit  was 
brought  and  the  attachment  levied,  the 
plaintiff  has  received  a  considerable 
sum  from  the  insolvent  estate  which  is 
to  be  credited  on  the  judgment,  does  not 
afford  any  ground  for  quashing  the  at- 
tachment. It  is  not  rendered  invalid  by 
these  subsequent  proceedings.  First 
Nat.  Bank  v.  Wallace  (Civ.  App.),  65  S. 
W.  392,  394,  affirmed  in  95  Tex.  103. 

(c)  Amending  Allegation  as  to  Date  of 
Maturity. 

An  amendment  to  a  petition  for  at- 
tachment varying  the  date  on  which  the 
original  petition  alleged  that  the  debt 
was  due,  will  not  vitiate  the  attachment. 


Donnelly  v.  Elser,  69  Tex.  282,  6  S.  W. 
563. 

If  the  petition  and  affidavit  incorrectly 
state  the  time  when  the  debt  became 
due,  it  may  be  so  amended  as  to  cor- 
rectly state  that  fact  without  affecting 
the  validity  of  the  writ  of  attachment. 
(Donnelly  v.  Elser,  69  Tex.  282,  6  S.  W. 
563.)  Gimbel  &  Son  v.  Gomprecht  k 
Co.,  89  Tex.  497,  499,  500,  35  S.  W.  470. 

No  injury  is  done  to  the  defendants 
by  sustaining  the  writ  under  such  cir- 
cumstances, because,  whether  the  debt 
be  due  or  not,  if  there  be  just  cause  for 
the  attachment,  the  plaintiffs  had  the 
right  to  sue  it  out.  Gimbel  &  Son  v. 
Gomprecht  &  Co.,  89  Tex.  497,  500,  35 
S.  W.  470. 

(d)  Failure  of  Foreign  Corporation  to 
Show  Right  to  Transact  Business  in 
State. 

The  omission  of  the  original  petition 
in  an  attachment  suit  by  a  foreign  cor- 
poration to  allege  facts  showing  plain- 
tiff's right  to  transact  business  and  sue 
in  the  state  may  be  supplied  by  amend- 
ment so  as  to  support  the  attachment. 
Woldert  v.  Nedderhut  Packing  Pro- 
vision Co.,  18  Tex.  Civ.  App.  602,  46  S. 
W.  378.  affirmed  in  93  Tex.  653,  no  op. 

(e)  Amendment  to  Correct  Variance. 
See  ante,  "Variance  as  a  Ground  of 

Dissolution,"  VI,  H,  1,  c,  et  seq.;  "As 
to  Amount  of  Demand,"  VI,  H,  1,  c, 
(1),  (c),  bb. 

(4)  Defective  Affidavit  or  Writ  Not 
Aided  by  Amendment 

An  amendment  to  the  petition  will  not 
cure  defects  in  an  attachment  previously 
issued  in  the  same  case.  Avery  & 
Sons  v.  Zander  &  Co.,  77  Tex.  207,  13 
S.  W.  971. 

Defective  Affidavit  Not  Aided  by 
Amendment. — See  ante,  "Amendment  of 
Affidavit,"  VI,  B,  8. 

B.  JURISDICTION  AS  TO  PER- 
SONS AND  PROPERTY. 

As  to  the  general  jurisdiction  of 
courts  in  attachment  proceedings,  see 
ante,  "Jurisdiction,"  VI,  A,  1,  et  seq. 
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1.  Necessity  for  Citation  or  Publication, 
a.  Generally. 

Under  the  laws  of  Louisiana  in  rela- 
tion to  attachments,  in  force  in  the  re- 
public in  1888,  a  citation  to  the 
defendant  was  required  in  all  cases,  and 
a  mode  of  serving  the  same  was  pointed 
out  in  every  possible  contingency.  Ra- 
quet  v.  Nixon,  Dallam  386. 

The  want  of  a  citation  in  the  mode 
prescribed  by  law  is  a  fatal  objection  to 
the  proceeding  by  attachment,  and  ren- 
ders the  judgment  an  absolute  nullity. 
Raquet  v.  Nixon,  Dallam  386. 

Pas.  Dig.,  art.  156:  "No  judgment 
shall  be  rendered  in  suits  by  attachment 
unless  the  citation,  or  summons  has 
been  served  in  the  ordinary  mode,  or  by 
publication  in  the  manner  provided  by 
law."  Barelli  v.  Wagner,  5  Tex.  Civ. 
App.  445,  448,  27  S.  W.  17. 

The  18th  section  of  Hart  Dig.,  art. 
22,  declares  that  no  judgment  shall  be 
rendered  in  suits  by  attachment,  unless 
there  has  been  service  in  the  ordinary 
mode  or  by  publication.  (Id.,  art.  39.} 
This,  however,  must  be  understood  of 
suits  commenced  by  attachment,  or 
where  the  attachment  is  the  original 
process;  otherwise,  it  would  be  repug- 
nant to  the  1st  section,  which  provides 
that  if,  upon  the  return  of  the  levy,  the 
defendant  does  not  appear  and  answer 
within  the  time  limited  for  pleading, 
"the  plaintiff  shall  be  entitled  to  judg- 
ment as  in  ordinary  suits."  Briggs  v. 
Smith,  13  Tex.  269,  270. 

b.    Upon  Judicial  Attachment. 

Where  a  judicial  attachment  has  is- 
sued to  compel  the  defendant  to  appear 
and  answer,  personal  service  by  publi- 
cation is  not  required.  Briggs  v.  Smith, 
13  Tex.  269. 

It  seems  to  have  been  intended  by  the 
statute  to  make  the  judicial  attachment 
therein  provided  for  a  means  simply  of 
compelling  a  defendant  to  appear  and 
answer.  (Hart.  Dig.,  art.  22.)  The  levy 
of  the  attachment  appears  to  have  been 
intended  to  have  the  same  effect  in  this 


respect  as  personal  service.     Briggs  v. 
Smith,  13  Tex.  269,  270. 

It  would  seem  that  where  an  attach- 
ment, in  ordinary  form,  is  obtained  on 
grounds  upon  which  both  a  judicial  and 
original  attachment  might  issue,  as 
where  there  is  a  return  of  citation  that 
the  defendant,  who  is  alleged  to  be  a 
resident  of  the  state,  can  not  be  found, 
and  plaintiff  files  an  affidavit  that  the 
defendant  secretes  himself  so  that  the 
ordinary  process  of  the  law  can  not  be 
served  upon  him,  etc.,  it  is  not  necessary 
to  cite  the  defendant  by  publication,  the 
attachment  operating  in  such  case  as 
both  an  original  and  a  judicial  attach- 
ment. Walker  v.  Birdwell,  21  Tex. 
92,  93. 

c.  As  to  Nonresidents  and  Others  Not 

Personally  Cited. 
(1)   Generally. 

The  jurisdiction  which  our  courts  ac- 
quire by  an  original  attachment  against 
a  nonresident  debtor  is  not  dependent 
upon  the  character  of  the  demand,  but 
is  conferred  by  the  levy  of  the  attach- 
ment upon  his  property.  Ward  v.  Mc- 
Kenzie,  33  Tex.  297. 

Necessity  for  Proving  Property  Seized 
to  Be  That  of  the  Defendant— Where 
plaintiff  sues  a  nonresident  and  attaches 
land  of  hers  situated  in  Texas,  it  is  not 
necessary,  in  order  to  maintain  jurisdic- 
tion of  the  court  to  foreclose  the  attach- 
ment lien,  that  he  should  prove  the  title 
of  the  property  to  be  in  fact  in  her. 
Merrielles  v.  State  Bank,  5  Tex.  Civ. 
App.  483,  24   S.   W.  564. 

In  an  action  brought  in  Texas  upon  a 
note  executed  by  a  married  woman  and 
her  husband  in  another  state  where  all 
the  parties  reside,  notice  of  suit  was 
served  on  the  nonresident  husband  as  a 
defendant;  but  he  was  insolvent  and 
without  property  in  Texas,  and  at  the 
trial  plaintiff  dismissed  as  to  him  and 
took  judgment  foreclosing  his  attach- 
ment against  the  wife's  land.  Held,  that 
an  assignment  to  the  effect  that  the 
lower  court  erred  in  trying  the  case 
without  jurisdiction   over  the   husband 
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was  not  well  taken.  Merrielles  v. 
State  Bank,  5  Tex.  Civ.  App.  483,  24 
S    W.  564. 

(2)  Necessity  for  Publication  or  Ex- 
territorial Citation  in  Addition  to 
Seizure. 

(a)    Generally. 

The  attachment  of  the  property  and 
bringing  it  into  the  custody  of  the  law 
is  the  fact  that  gives  the  court  juris- 
diction of  the  property  of  a  nonresi- 
dent, and  citation  to  the  defendant,  as 
required  by  our  statute,  is  not  necessary 
to  due  process  of  law,  unless  otherwise 
provided  by  the  procedure  of  the  state 
whose  court  has  caused  the  property  to 
be  attached.  Barelli  v.  Wagner,  5  Tex. 
Civ.  App.  445,  449,  27  S.  W.  17. 

In  this  state  the  statute  provides  that 
"No  judgment  shall  be  rendered  in 
suits  by  attachment  unless  the  citation 
or  summons  has  been  served  in  the  ordi- 
nary mode  or  by  publication  in  the  man- 
ner provided  by  law."  Pasch.  Dig.,  art. 
156.  Barelli  v.  Wagner,  5  Tex.  Civ. 
App.  445,  448,  27  S.  W.  17. 

Where  the  property,  effects  and  cred- 
its of  a  nonresident  are  brought  within 
the  control  of  the  court  by  attachment 
or  garnishment,  the  court  acquires  juris- 
diction to  render  a  judgment  in  rem  as 
to  those  effects,  provided  there  has  been 
service  by  publication  or  extraterritorial 
citation  upon  the  defendant  as  required 
by  law.  Strauss  v.  Hernsheim  &  Bros., 
3  App.  Civ.  Cases,  §  408;  Jones  v.  Jones, 
60  Tex.  451;  Trevino  v.  Trevino,  54  Tex. 
261;  Feibleman  v.  Edmonds,  69  Tex. 
334,  6  S.  W.  417;  Leal  v.  Woodhouse,  2 
App.  Civ.  Cases,  §  101;  Murphy  v.  Wal- 
lace, 3  App.  Civ.  Cases,  §  430;  Rowan 
v.  Shapard,  etc.,  Co.,  2  App.  Civ.  Cases, 
§§  295,  302;  Willis  v.  Lyman,  etc.,  Co., 
22  Tex.  268;  Winslett  v.  Randle,  1 
App.  Civ.  Cases,  §  1189. 

Under  the  statute  as  it  existed  in  1867, 
before  the  property  of  a  nonresident 
could  be  seized  and  sold  under  attach- 
ment, it  was  necessary  that  the  attach- 
ment should  have  been  levied  on 
property  within  this  state,  and  that  the 


service  required  by  law  to  be  given 
by  publication  should  have  been  given 
before  the  court  could  acquire  jurisdic- 
tion to  enter  a  judgment  directing  the 
property  seized  to  be  sold  for  the  pay- 
ment of  a  debt.  (Wilson  v.  Zeigler,  44 
Tex.  657,  reviewed.)  Stewart  v.  Ander- 
son, 70  Tex.  588,  8  S.  W.  295. 

The  statute  does  not  contemplate  that 
the  seizure  of  the  property  of  a  nonresi- 
dent by  attachment,  in  a  suit  by  publica- 
tion, is  notice;  the  notice  must  be  given 
either  by  personal  service  or  by 
publication,  and  when  by  publication  it 
will  not  authorize  as  against  a  defend- 
ant not  personally  served,  and  who 
makes  no  appearance,  a  judgment  on  a 
new  cause  of  action  set  up  by  way  of 
amendment,  and  of  which  no  notice  was 
given  by  publication.  The  giving  of  no- 
tice in  the  manner  pointed  out  by  the 
statutes  is  necessary  to  clothe  a  court 
with  power  to  hear  and  determine  the 
pending  cause  if  there  be  no  appearance. 
Unless  this  notice  is  legally  given  no 
court  has  power  or  jurisdiction  to  or- 
der a  sale  of  the  defendant's  property 
though  in  custodia  legis  by  virtue  of  its 
seizure  under  a  valid  attachment.  Stew- 
art v.  Anderson,  70  Tex.  588,  8  S.  W. 
295. 

(b)    Upon  Amended  Petition. 

A  judgment  rendered  on  a  demand  set 
up  by  way  of  amendment  in  a  proceed- 
ing by  attachment  where  service  is  at- 
tempted by  publication  as  to  the  original 
cause  of  action  but  not  as  to  the 
amendment,  there  being  no  appearance 
by  the  defendant  or  personal  service  on 
him,  is  a  nullity.  Stewart  v.  Anderson, 
70  Tex.   588,  8   S.   W.   295. 

(3)  Exterritorial  Citation  or  Publica- 
tion, without  Seizure  of  Property, 
Insufficient. 

Without  an  attachment  upon  property 
within  the  state,  a  judgment  upon  serv- 
ice of  a  citation  upon  the  defendant 
made  outside  of  the  state  in  the  mode 
prescribed  by  statute  for  such  service  is 
void,  as  also  is  a  sale  under  such  judg- 
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ment.     Scott  v.  Streepy,  73  Tex.  547,  11 
S.  W.  532. 

There  can  be  no  judgment  in  rem 
without  the  seizure  and  bringing  of  the 
property  within  the  control  and  juris- 
•diction  of  the  court.  Without  this  the 
judgment  is  null  and  void  and  can  not 
be  made  the  basis  of  any  writ.  Schmidt 
t.  Stern,  2  App.  Civ.  Cases,  §§  91,  92. 

In  a  suit  on  a  personal  action,  com- 
menced by  attachment  under  the  attach- 
ment law  of  1839,  by  nonresident  plain- 
tiffs against  a  nonresident  defendant, 
service  in  which  was  made  by  publica- 
tion, and  there  was  not  a  seizure  of 
property,  nor  other  ground  of  jurisdic- 
tion than  a  judgment  rendered  in  the 
case  against  a  garnishee  who  was  per- 
sonally summoned  and  failed  to  appear, 
it  was  held  that  the  court  could  not 
take  jurisdiction.  Haggerty  v.  Ward, 
25    Tex.    144. 

See  the  remark  in  Rowan  v.  Shapard, 
etc.,  Co.,  2  App.  Civ.  Cases,  §§  295,  302, 
that  "attachment  is  the  proper  and  only 
remedy  by  which  to  bring  the  action  in 
Tem,"  criticised  in  Murphy  v.  Wallace, 
3  App.  Civ.  Cases,  §  430,  where  it  is  said 
that  attachment  is  not  the  only  remedy 
in  all  cases  but  that  the  proceeding  must 
not  be  merely  one  in  personam  with 
ro  other  service  than  by  publication  or 
extraterritorial  citation. 
<4)  Exterritorial  Citation  or  Publica- 
tion, with  Seizure  of  Property,  Suf- 
ficient for  Judgment  in  Rem. 

Such  service  after  an  attachment  has 
been  levied  is  sufficient  to  give  the  court 
jurisdiction  to  proceed  to  render  a 
judgment  which  in  legal  effect  subjects 
the  property  attached  to  the  payment 
of  the  debt  sued  upon.  Harris  v. 
Daugherty,  74  Tex.  1,  11  S.  W.  921. 

Where  suit  by  attachment  is  brought 
against  a  nonresident  defendant,  the  at- 
tachment levied  upon  land  in  this  state, 
and  the  defendant  is  duly  served  by  an 
exterritorial  citation,  under  the  statutes 
of  the  state,  the  court  has  jurisdiction, 
and  it  does  not  affect  a  sale  under  the 
judgment  of  the  land  seized  by  the  at- 


tachment, that  final  judgment  was 
rendered  by  default.  Thomson  v. 
Shackelford,  6  Tex.  Civ.  App.  121,  24  S. 
W.  121,  affirmed  in  93  Tex.  697,  no  op. 

The  suit  was  originally  instituted  to 
foreclose  a  mortgage,  and  during  its 
progress  the  attachment  was  sued  out, 
which  was  levied  upon  the  property  in 
controversy.  Service  by  publication  was 
sufficient  to  give  the  court  jurisdiction  to 
proceed  to  render  a  judgment  which 
in  legal  effect  subjected  the  property 
attached  to  the  payment  of  the  debt 
sued  upon.  Harris  v.  Daugherty,  74 
Tex.  1,  4,  11  S.  W.  921,  followed  in 
Byers  v.  Brannon  (Sup.),  19  S.  W.  1091, 
1093. 

d.  Personal    Judgment    Requires    Ap- 

pearance, or  Personal  Citation  in 
the  State. 

If  a  defendant  is  not  brought  before 
the  court  by  process  which  confers 
jurisdiction  over  his  person,  and  does 
not  voluntarily  appear,  no  judgment  can 
be  rendered  that  will  bind  him  person- 
ally in  an  ordinary  action  of  debt  when 
based  on  the  mere  fact  that  he  has  prop- 
erty within  the  reach  of  the  process  of 
the  court.  Stewart  v.  Anderson,  70 
Tex.  588,  8  S.  W.  295. 

There  can  be  no  personal  judgment 
against  nonresidents  without  personal 
service  of  citation  upon  them  within  this 
state.  Schmidt  v.  Stern,  2  App.  Civ. 
Cases,  §§  91,  92. 

Under  the  law  of  Louisiana,  in  force 
in  the  republic  at  an  early  day,  where 
service  was  obtained  in  any  of  the  modes 
pointed  out  by  the  code,  other  than  by 
publication,  the  suit  was  regarded  as 
in  personam;  where  the  defendant  was 
cited  by  publication,  the  suit  was  con- 
sidered in  rem  rather  than  in  personam, 
and  only  a  judgment  in  rem  could  be 
rendered.    Raquet  v.  Nixon,  Dallam  386. 

e.  Waiver  of  Citation  or  Publication; 

by  Appearance. 
(1)   Generally. 

The  requisite  of  citation  is  a  privilege 
of  the  defendant  which  he  may  waive 
in  express  terms,  or  by  acts  which  im- 
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ply  a  waiver  thereof,  as  by  appearance 
and  pleading  to  the  merits.  Raquet  v. 
Nixon,  Dallam  386.  See,  generally,  as 
to  the  effect  of  an  appearance,  the  title 
APPEARANCES,  vol.  2,  p.  14,  et  seq. 

Although  jurisdiction  is  dependent 
solely  upon  the  attachment,  the  appear- 
ance and  answer  of  the  defendant  con- 
verts it  into  a  personal  action,  which 
does  not  abate  upon  the  dissolution  of 
the  attachment,  and  in  which  a  personal 
judgment  may  be  rendered.  See  ante, 
"Where  Defendant  Appears,  Answers, 
etc.,"  VI.  H,  7,  c,  (2),  (b). 

(2)  What  Constitutes  an  Appearance. 

See,  generally,  the  title  APPEAR- 
ANCES, vol.  2,  pp.  5,  6,  et  seq. 

Where  the  property  of  a  nonresident 
is  seized  by.  attachment  and  an  extra- 
territorial citation  made  upon  him  as 
provided  by  Rev.  Stat.,  art.  1230,  et 
seq.,  and  he  appears  and  excepts  to  the 
jurisdiction  of  the  court  over  his  person 
and  pleads  that  the  court  is  without 
jurisdiction  both  as  to  the  subject  matter 
and  the  amount  in  controversy,  the 
court,  upon  overruling  his  pleas  to  the 
jurisdiction,  has  jurisdiction  to  enter 
judgment  against  him  and  order  execu- 
tion to  be  levied  upon  the  property  at- 
tached. And  it  is  sufficient  that  the 
judgment  merely  recognizes  the  attach- 
ment lien,-  without  expressly  foreclosing 
it.  Barnett  v.  Rayburn,  4  App.  Civ. 
Cases,  §  84,  1«  S.  W.  537. 

In  an  attachment  suit  in  a  justice 
court,  the  appellee,  a  nonresident,  em- 
ployed counsel,  who  asserted  its  claim 
to  the  property  attached  in  the  suit. 
Such  appearance  made  citation  unneces- 
sary, and  gave  jurisdiction.  So,  also, 
upon  an  appeal  to  the  district  court,  the 
appearance  by  appellee,  although  only 
to  contest  the  jurisdiction  of  the  court 
for  want  of  service,  was  an  appearance 
for  all  purposes.  Landa  v.  Mercantile 
Banking  Co.,  10  Tex.  Civ.  App.  582,  31 
S.  W.  55. 

By  Partnership.— See  the  titles  AP- 
PEARANCES, ante,  pp.  3,  4;  PART- 
NERSHIP. 


One  partnership  firm  sued  another  by 
attachment,  for  debt,  alleging  that  the 
defendants  had  abandoned  the  country, 
etc.  One  member  of  the  plaintiff  firm 
was  also  a  member  of  the  defendant 
firm,  and  he,  in  the  name  of  the  defend- 
ant firm,  retained  attorneys  to  defend 
the  suit,  who  appeared  and  answered  for 
the  defendants;  but  plaintiffs  recovered 
against  defendants,  and  the  latter  did 
not  appeal.  There  was  no  service  of  the 
attachment  by  publication,  but  it  was 
levied  on  property  of  the  defendants, 
and  garnishment  was  served  on  appel- 
lants, who  insist  that  the  court  below 
never  acquired  jurisdiction  as  against 
their  creditors,  the  defendants.  Held 
that  by  the  defendants'  appearance  by 
attorney,  and  by  the  levy  of  the  attach- 
ment on  their  property,  the  court  below 
acquired  jurisdiction  both  of  their  per- 
sons and  their  property.  Douglass,  etc., 
Co.  v.  Neil  &  Co..  37  Tex.  528. 

Replevy  or  Special  Bail  as  an  Appear- 
ance.— See  ante,  "In  Personam  or  in 
Rem,"  I,  D;  "As  an  Appearance  in 
the  Cause,"  VI,  F,  5,  d,  (2). 

2.  Sufficiency    of    Citation;    Presump- 

tions. 

The  courts  will  presume  nothing  in  re- 
lation to  a  party's  being  cited;  neither 
constructive  nor  actual  notice  will  do, 
unless  given  in  the  manner  prescribed 
by  law.  Raquet  v.  Nixon,  Dallam  386. 
See,  generally,  the  title  SUMMONS 
AND  PROCESS.  And  see  ante,  "Cita- 
tion to  Precede  Writ,"  VI,  A,  3,  c. 

3.  Affidavit  and  Bond  as  Jurisdictional 

Prerequisites. 

See  ante,  "Waiver  of  Defects;  Want 
of  Affidavit,  Bond,  etc.,  Not  Jurisdic- 
tional," VI,  H,  2,  a,  (2) ;  "Defects  Not 
Jurisdictional;  Waiver,"  VI,  H,  5,  et 
seq. 

A  judgment  against  a  nonresident  de- 
fendant, in  a  suit  wherein  citation  was  by 
publication,  but  there  was  levy  of  a  writ 
of  attachment  upon  land  within  the 
county  in  which  suit  was  brought,  »5 
not   void,  although  the  affidavit  for  at- 
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tachment  was  defective,  in  that  it  did  not 
state  that  the  attachment  was  not  sued 
oat  for  the  purpose  of  injuring  the  de- 
fendant. Barelli  v.  Wagner,  5  Tex. 
Civ.  App.  445,  27  S.  W.  17. 

The  attachment  of  the  property,  and 
bringing  it  into  the  custody  of  the  law, 
is  the  fact  which  gives  the  court  jurisdic- 
tion of  the  property  of  the  nonresident, 
and  defect  in  the  affidavit  for  attachment 
will  not  defeat  it.  Following  Cooper  v. 
Reynolds,  10  Wall.  308,  319,  19  L.  Ed 
931;  Matthews  v.  Densmore,  109  U.  S. 
216,  27  L.  Ed.  912.  Barelli  v.  Wagner, 
5  Tex.  Civ.  App.  445,  27  S.  W.  17. 

In  accordance  with  the  procedure  in 
this  state,  the  attachment  of  the  prop- 
erty of  the  defendant  and  citation  to 
him  by  publication  conferred  jurisdic- 
tion upon  the  court  to  subject  the  prop- 
erty to  the  satisfaction  of  the  plaintiff's 
demand  by  sale  thereof;  and  the  affi- 
davit was  not  a  jurisdictional  fact,  so  as 
to  preclude  the  court  having  general 
jurisdiction  of  the  subject  matter  from 
adjudicating  its  sufficiency  to  support  a 
writ,  fair  on  its  face,  which  has  been 
levied  upon  the  property.  Barelli  v. 
Wagner,  5  Tex.  Civ.  App.  445,  448,  27 
S.  W.  17. 

This  procedure  is  due  process  of  law, 
such  as  is  necessary  for  a  state  court  to 
take  in  subjecting  the  property  of  a  non- 
resident, situated  within  the  limits  of 
the  state,  to  a  demand  that  may  be  es- 
tablished by  its  judgment.  Barelli  v. 
Wagner,  5  Tex.  Civ.  App.  445,  448,  27 
S.  W.  17. 

4.  Loss  of  Jurisdiction. 

See  ante,  "Redelivery  of  Property  to 
Defendant  or  Claimant,"  VI,  F,  8,  et 
seq.;  "Loss  of  Lien,"  VI,  G,  3,  et  seq.; 
"Effect  of  Dissolution  and  Abatement," 
VI,  H,  7,  et  seq. 

Effect  of  Setting  Aside  Judgment, 
Making  New  Publication,  and  Trans- 
ferring Cause. — A  suit  was  brought  for 
$525  against  three  defendants,  married 
women,  by  attorneys  who  had  recovered 
a  tract  of  land  for  them,  and  attachment 
wai    issued  for  the  whole  amount  and 


levied  upon  land.  By  amended  petition 
it  was  alleged,  that  the  defendants  had 
agreed  to  pay  one-third  each,  or  $175 
apiece,  with  prayer  for  foreclosure  of 
the  attachment  as  in  the  original  pe- 
tition. Service  having  been  made  on 
only  one  of  the  defendants,  the  case  was 
dismissed  as  to  the  other  two,  and 
judgment  by  default  against  the  third. 
Subsequently,  on  motion  of  the  plain- 
tiffs, because  of  an  insufficient  service 
upon  that  defendant,  the  judgment  was 
set  aside,  the  case  transferred  to  the 
justice  court,  and  there,  after  new  serv- 
ice by  publication  on  the  one  defend- 
ant, judgment  was  rendered  against  her 
with  foreclosure  of  the  attachment, 
under  which  judgment  the  testator  of 
appellants  bought  the  land.  Held,  the 
judgment  was  valid  and  the  title  there- 
under good.  Gibbs  v.  Petree,  7  Tex. 
Civ.  App.  526,  27  S.  W.  685,  affirmed  in 
93  Tex.  640,  no  op. 

C.   PLEA  OR  ANSWER. 

1.  Who  May  Answer. 

Upon  the  attachment  of  trust  property 
assigned  for  the  benefit  of  creditors  the 
trustee  has  power  to  answer  for  those 
creditors  who  have  accepted  the  deed. 
Alliance  Milling  Co.  z/.  Eaton  (Civ. 
App.),  33  S.  W.  588,  affirmed  in  93 
Tex.  678,  no  op. 

Such  a  trustee  may  adopt  the  answer 
of  another  defendant  as  the  answer  of 
the  creditors  whom  he  represents.  Al- 
liance Milling  Co.  v.  Eaton  (Civ. 
App.),  33  S.  W.  588,  affirmed  in  93 
Tex.  678,  no  op. 

2.  Right  to  Plead  without  Bail. 

The  defendant  in  an  attachment  suit 
may,  of  right,  plead  to  the  merits,  with- 
out giving  bail.  Sydnor  v.  Chambers, 
Dallam  601. 

3.  Order  of  Pleading. 

•  Exceptions  to  the  petition  can  not  be 
made  after  an  issue  to  the  contrary  on 
the  merits;  all  exceptions  that  go  to  the 
action  should  be  presented  first.  An 
exception  to  the  sufficiency  of  the  bond 
given  to  obtain  an  attachment  does  not 
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go  to  the  action  and  may  be  made  after 
answer  to  the  merits.  Drake  v.  Brander, 
8  Tex.  351.  See,  also,  as  to  the  order 
of  pleading,  "When  Matter  of  Abate- 
ment May  Be  Urged,"  VI,  H,  3,  et  sefl. 
4.    Reconvention. 

See  post,  "Wrongful  Attachment," 
IX,  et  seq. 

D.  EVIDENCE. 

See,  generally,  the  title  EVIDENCE. 
See,  also,  ante,  "Evidence,"  VI,  I,  3, 
b,  (7);  post,  "Evidence,"  IX,  D,  16, 
et  seq. 

As  to  variance  between  the  allega- 
tions and  proof,  see  ante,  "Variance  as 
a  Ground  of  Dissolution,"  VI,  H,  1,  c, 
et  seq. 

E.  VERDICT. 

A  verdict  reading,  "We,  the  jury,  find 
for  the  plaintiff,  and  give  him  judgment 
for  the  sum  of  $2,154.23,  said  amount  be- 
ing secured  by  an  attachment  lien  on 
land  described  in  plaintiffs  petition,"  is 
sufficiently  definite  to  authorize  a  judg- 
ment against  the  defendant,  with  fore- 
closure of  such  lien.  Merrielles  v.  State 
Bank,  5  Tex.  Civ.  App.  483,  24  S.  W. 
564. 

Upon  Intervention. — See  ante,  "Ver- 
dict and  Judgment,"  VI,  I,  3,  h,  (9),  et 
seq. 

F.  JUDGMENT. 

1.   Against  Parties  Only. 

A  judgment  can  not  be  rendered 
against  parties  not  named  in  the  plead- 
ing nor  served  with  process  and  who 
made  no  appearance  in  the  suit.  There- 
fore where  the  attached  property  has 
been  sold  and  the  proceeds,  under  the 
order  of  the  court  paid  over  to  creditors 
not  parties  to  the  suit,  upon  condition 
of  their  giving  a  refunding  bond  con- 
ditioned to  pay  such  judgment  as  the 
attachment  plaintiff  may  recover,  there 
is  no  jurisdiction  to  render  judgment 
against  the  obligors  in  such  bond  for  the 
amount  of  the  plaintiff's  recovery  in  the 
attachment  proceeding,  they  not  having 
been  made  parties  to  the  cause,  nor  any 


process  having  been  served  upon  them 
nor  any  appearance  made  by  them  in 
the  cause.  Williams  v.  Barnwell,  78 
Tex.  326,  14  S.  W.  784. 

2.  In  Personam  or  in  Rem. 

See  ante,  "In  Personam  or  in  Rem," 
I,  D;  "Jurisdiction  as  to  Persons  and 
Property,"  VII,  B,  et  seq. 

3.  Where    Property    Has    Been    Re- 

plevied. 

See  ante,  "In  Personam  or  in  Rem," 
I,  D;  "As  Releasing  Lien  and  Restrain- 
ing Property,"  VI,  F,  5,  d,  (1);  "Judg- 
ment on  Bond,"  VI,  F,  5,  g,  et  seq.; 
"Redelivery  of  Property  to  Claimant," 
VI,  F,  8,  et  seq. 

Where  Property  Has  Been  Replevied 
and  There  Is  a  Verdict  of  Wrongful  At- 
tachment on  Proper  Pleading.— See 
post,  "Where  Property  Has  Been  Re- 
plevied," IX,  D,  18,  f. 

4.  Upon  Dissolution  or  Abatement 
See  ante,  "Review  of  Order  Quash- 
ing or  Refusing  to  Quash,"  VI,  H,  6, 
et   seq.;  "Effect     of     Dissolution    and 
Abatement,"  VI,  H,  7. 

5.  Upon  Intervention. 

See,  ante,  "Verdict  and  Judgment," 
VI,  I,  3,  h,   (9),  et  seq. 

6.  Foreclosure  of  Lien. 

See  ante,  "Foreclosure  of  Lien,"  VI. 
G,  4,  et  seq. 

7.  Where     Attachment     Levied    upon 

Land. 
See    1    Sayles'    Civ.    Stat.,   art.  214. 
And     see    ante,    "Where    Attachment 
Levied  upon  Land,"  VI,  G,  4,  c,  (2). 

8.  Amount  of  Judgment. 

Where  the  attachment  affidavit 
states  that  the  defendants  are  justly 
indebted  to  the  plaintiff  in  the  sum  of 
$5,000,  nothing  being  said  as  to  inter- 
est, it  is  error  for  the  court  to  fore- 
close the  attachment  lien  for  the  sum 
of  $6,367.73,  the  excess  being  the 
amount  found  due  as  interest  and  at- 
torney's fees.  Moody  v.  First  Nat 
Bank  (Civ.  App.),  51  S.  W.  523,  525, 
distinguishing  Piggott  v.  Schrara  & 
Co.,  64  Tex.  447,  on  the  ground  that 
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while  certain  expressions  in  that 
case  might  be  construed  as  authoriz- 
ing the  judgment  for  a  greater  amount 
than  stated  in  the  affidavit  yet  an  ex- 
planation of  the  case  shows  that  the 
affidavit  stated  that  the  defendant  was 
indebted  not  only  in  the  amount  named 
therein  but  in  addition  for  interest  at 
a     certain  rate     from  a    certain     date. 

9.  Conclusiveness  of  Judgment 

See,    also,    post,    "Conclusiveness    of 
Judgment/'  IX,  D,  18,  i. 
a.  Matters  Concluded  by  Judgment 

Homestead  Rights. — A  judgment,  in 
a  proceeding  by  attachment,  enforc- 
ing the  attachment  lien  on  land,  is  not 
conclusive  of  the  defendant's  home- 
stead rights  in  the  land  attached,  no 
issue  regarding  the  homestead  having 
been  made  by  the  pleadings.  The  ef- 
fect of  such  a  judgment  is  to  enforce  the 
attachment  lien  on  whatever-  interest, 
subject  at  the  time  of  the  attachment 
to  execution  and  forced  sale,  the  de- 
fendant had  in  the  land;  the  purpose 
of  an  attachment  is  to  hold  the  prop- 
erty on  which  it  is  levied,  so  that  it 
may  be  subjected  to  execution  so  far 
as  it  is  legally  liable  to  execution,  and 
no  further.  Willis  &  Bro.  v.  Mat- 
thews, 46  Tex.  478,  479. 

If  the  plaintiff  in  attachment  de- 
sires to  have  the  question  of  his  home- 
stead right  in  property  attached  set- 
tled in  the  attachment  suit,  he  should 
make  such  amendments  to  his  plead- 
ings as  will  give  the  defendant  notice 
that  he  is  called  upon  to  defend  his 
homestead  rights,  and  on  principle  it 
would  seem  that  his  failure  to  assert 
such  rights  would  be  an  admission 
that  he  had  none.  Willis  &  Bro.  v. 
Matthews,  46  Tex.  478,  479. 

Evidence  that  at  the  time  of  the 
levy  of  the  attachment  on  the  land  in 
controversy  it  was  the  homestead  of 
defendant  is  admissible  in  a  suit  for 
the  land,  and  this  question  is  not  ad- 
judicated unless  raised  in  the  foreclos- 
ure suit.  If  the  land  was  a  home- 
stead, the   levy  and  sale  did  not  pass 


the  defendant's  interest.  Tobar  v. 
Losano,  6  Tex.  Civ.  App.  698,  25  S.  W. 
973. 

S.  sued  C.  and  procured  the  issuance 
of  an  attachment  which  was  levied 
upon  land  situated  in  another  county. 
A  judgment  by  default  was  rendered 
for  the  debt,  the  attachment  lien  fore- 
closed, and  by  virtue  of  that  attach- 
ment an  order  of  sale  was  issued.  C. 
claimed  the  property  as  homestead, 
and  brought  suit  in  the  county  where 
the  land  was  located,  to  enjoin  the 
sale.  Held,  that  C.  was  not  concluded 
as  to  his  homestead  rights  by  the  de- 
cree foreclosing  the  attachment  lien 
upon  the  land,  as  no  such  issue  was 
made  or  adjudicated  in  that  case.  Selig- 
son  &  Co.  v.  Collins,  64  Tex.  314. 

Validity  of  Replevy  Bond. — See  ante, 
"Conclusiveness  of  Judgment,"  VI,  F, 
5,  g,  (6). 

b.  Persons  Bound  by  Judgment. 

See,  generally,  the  titles  JUDG- 
MENTS AND  DECREES;  RES  AD- 
JUDICATA." 

Where  an  attachment  was  sued  out 
in  the  district  court  and  another  by  a 
different  plaintiff  against  the  same  de- 
fendant was  sued  out  in  the  county 
court,  the  action  of  the  plaintiffs  in 
the  district  court  in  obtaining  an  in- 
junction restraining  the  plaintiffs  in 
the  county  court  from  prosecuting 
their  suit  therein,  did  not  make  them 
parties  to  the  attachment  suit  in  the 
county  court.  And  the  plaintiffs  in 
the  county  court  having  obtained  a 
dissolution  of  the  injunction  and,  with 
the  consent  of  the  defendants,  taken  a 
judgment  foreclosing  the  lien  of  their 
attachment,  the  plaintiffs  in  the  suit  in 
the  district  court,  being  neither  parties 
nor  privies  to  such  judgment,  are  not 
estopped  from  attacking  the  same. 
Blankenship  v  Wartelsky  (Sup.),  6  S. 
W.    140,    142. 

Rights  and  Remedies  of  Third  Per- 
sons Generally. — See  ante,  "Rights  and 
Remedies  of  Third  Persons,  Includ- 
ing  Junior   Attaching    Creditors,"    VI, 
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I,  3,  ct  seq.;  "Who  May  Urge  Mat- 
ter of  Abatement,"  VI,  H,  2,  et  seq. 

Sureties  on  Replevy  and  Bail  Bonds. 
— See  ante,  "Conclusiveness  of  Judg- 
ment," VI,  F,  5,  g,  (6). 

Grantee  in  Previous  Unrecorded 
Deed. — See  ante,  "Direct  Proceeding 
by  Grantee  in  Previous  Unrecorded 
Deed,"  VI,  H,  3,  j. 

Claimant  of  Property.— See  ante, 
"Claimant  upon  Trial  of  Right  of  Prop- 
erty," VI,  H,  2,  f.  See,  also,  the  title 
RIGHT  OF  PROPERTY,  TRIAL 
OF. 

c.  Collateral  Attack. 

Where  a  judgment  sufficiently  de- 
scribes the  land  against  which  it  at- 
tempts to  fix  an  attachment  lien  and 
recites  that  a  writ  of  attachment  has 
been  issued  and  levied  upon  the  land 
therein  described,  such  recital  in  a 
collateral  proceeding  is  conclusive, 
and  it  is  immaterial  as  to  what  may 
have  been  the  return  endorsed  by  the 
sheriff  on  the  writ.  Glasscock  v.  Price 
(Civ.  App.),  45  S.  W.  415,  417,  affirmed 
in  92  Tex.  271. 

The  parties  to  an  action  can  not 
impeach  for  fraud  the  judgment  of  a 
court  which  has  properly  acquired 
jurisdiction  of  them  and  of  the  cause  in 
which  it  was  rendered,  in  a  collateral 
proceeding.  It  is  their  business  to  see 
that  it  is  not  so  obtained.  Sanger 
Bros.  v.  Trammell  &  Co.,  66  Tex.  361, 
1  S.  W.  378. 

If  the  parties  to  an  attachment  pro- 
ceeding in  which  the  return  is  made, 
or  those  in  privity  with  them,  would 
set  it  aside  for  fraud,  they  must  do  so 
in  a  direct  proceeding;  but  a  rival  at- 
taching creditor  may  question  it  in 
any  cause  when  the  rights  which  rest 
upon  the  return  are  brought  in  conflict 
with  his  own.  Sanger  Bros.  v.  Tram- 
mell &  Co.,  66  Tex.  361,  1  S.  W.  378. 

The  sale,  if  irregular,  and  not  void, 
can  not  be  set  aside  by  a  creditor  in 
a  different  suit  when  others  interested 
are   not   parties.     Texarkana   Clothing 


Co.  v.     Bisco  (Civ.     App.),  40     a  W. 

559,  560. 

"The  title  of  a  purchaser,  not  him- 
self in  fault,  can  not  be  impaired  at 
law,  nor  in  equity,  by  showing  any 
mere  error  or  irregularity  in  the  pro- 
ceedings. Errors  and  irregularities 
must  be  corrected  by  a  direct  proceed- 
ing." (Sydnor  v.  Roberts,  13  Tex. 
598;  Holmes  v.  Buckner,  67  Tex.  107, 
110,  111,  2  S.  W.  452,  and  authorities 
there  cited.)  Texarkana  Clothing  Co. 
v.  Bisco   (Civ.     App.),  40     S.  W.  559, 

560.  See,  generally,  the  titles  JUDG- 
MENTS AND  DECREES;  RES  AD- 
JUDICATA.  See,  also,  ante,  "Persons 
Bound  by  Judgment/'  VII,  F,  9,  b,  and 
references  there  given. 

Judgment  Void  in  Part. — Because 
the  court  rendered  a  personal  judg- 
ment against  defendant  which  was 
void,  does  not  affect  the  validity  of  so 
much  of  the  judgment  as  directed  the 
sale  of  the  attached  property  to  sat- 
isfy the  same.  .Barelli  v.  Wagner,  5 
Tex.  Civ.  App.  445,  27  S.  W.  17. 

G.  THE  ATTACHMENT  SALE. 
1.  The  Order  of  Sale. 

a.  Necessity  for    Judgment  or    Order 

as  Authority  to  Sheriff. 
A  sheriff  having  an  execution  and  a 
writ  of  attachment  which  were  levied 
upon  the  same  goods,  advertised  and 
sold  the  goods.  Held,  as  to  the  sale 
of  the  remnant  after  the  execution 
had  been  satisfied,  the  sale  thereof 
under  the  attachment  before  judg- 
ment of  foreclosure  (no  order  of 
sale  existing  therein)  was  ille- 
gal, and  was  an  abuse  of  the  process 
in  the  hands  of  the  sheriff,  for  which 
an  action  would  lie  against  those  par- 
ticipating in  the  sale  and  conversion 
of  the  goods.  Willis  &  Bro.  v.  Mc- 
Natt,  75  Tex.  69,  12  S.  W.  478. 

b.  When    Execution    General;    When 

against  Specific  Property. 
See  ante,  "In  Personam  or  in  Rem," 
I,  D;  "Effect  of  Replevy,"  VI,  F,  5,  d, 
et  seq.;  "Foreclosure  of  Lien,"  VI,  G, 
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4t   ct  seq.;  "Effect  of  'Dissolution  and 
Abatement,"  VI.  H,  7,  et  seq. 
c.  Form  and  Validity. 

An  order  of  a  court  of  competent 
jurisdiction,  having  property  in  its 
custody,  directing  its  sale,  confers  the 
power  to  sell,  even  in  the  absence  of 
•a  formal  writ  issued  by  the  clerk. 
"Texarkana  Clothing  Go.  v.  Bisco  (Civ. 
App.),  40  S.  W.  559,  560. 

An  irregularity  on  the  part  of  the 
clerk  in  issuing  a  formal  direction  to 
the  sheriff  does  not  render  the  sale 
void.  In  fact,  the  statute  does  not  in 
terms  require  that  any  order  shall  be 
issued  by  the  clerk,  but  the  sale  is 
ordered  by  the  judge  of  the  court, 
either  in  term  time  or  vacation.  Tex- 
arkana Clothing  Co.  v.  Bisco  (Civ. 
App.),   40  S.   W.   559,  560. 

Two  attachments  were  sued  out  by 
the  same  plaintiff  against  the  same  de- 
fendant and  upon  the  same  debt,  one 
in  a  district  court  and  the  other  in  the 
Texarkana  civil  and  criminal  court, 
and  both  were  levied  upon  the  same 
goods.  During  the  pendency  of  the 
suits  an  order  was  entered  in  the  dis- 
trict court  for  the  sale  of  the  property 
but  the  order  of  sale  was  issued  out 
of  the  Texarkana  civil  and  criminal 
court  by  its  clerk  and  under  its  seal, 
its  clerk,  however,  being  also  the  clerk 
of  the  district  court.  Held,  that  the 
fact  that  the  Texarkana  civil  and  crimi- 
nal court  was  an  unconstitutional  tri- 
bunal, and  was  so  declared,  was  an 
irregularity  which  did  not  defeat  the 
sale,  and  the  title  of  the  p-urchaser 
could  not  be  collaterally  attacked. 
Texarkana  Clothing  Co.  v.  Bisco  (Civ. 
App.),  40   S.   W.   559. 

If  the  sale  had  grown  out  of  and 
had  been  ordered  in  the  suit  in  the  un- 
constitutional court,  it  would  have  b«en 
void  because  of  the  want  of  power  to 
make  it.  Texarkana  Clothing  Co.  v. 
Bisco  (Civ.  App.),  40  S.  W.  559,  560. 
<L  Description  of  Property. 

When  neither  the  judgment,  order 
of   sale,   nor   sheriff's   deed   contains   a 


description  sufficiently  certain  of  prop- 
erty sold  under  foreclosure  of  an  at- 
tachment lien,  the  sale  is  a  nullity. 
The  judgment  and  writ  are  the  only 
sources  of  power  to  the  officer  who 
sells,  and  if  these  fail  to  describe  the 
property  to  be  sold  under  foreclosure 
of  the  attachment  lien  no  amendment 
can  be  made  by  inserting  in  the  deed 
a  sufficient  description  found  in  the  re- 
turn of  the  officer  endorsed  on  the 
writ  of  attachment.  McDonald  v.  Red 
River  County  Bank,  74  Tex.  539,  12  S. 
W.    235. 

When  land  is  sold  under  a  judgment 
foreclosing  an  attachment  lien,  it  is 
not  necessary  for  the  return  of  the  of- 
ficer on  the  writ  or  for  the  judgment 
to  show  that  it  was  the  land  of  the  de- 
fendant, nor  to  specify  the  interest 
sold.  The  sale  passes  any  interest  the 
defendant  had.  Tobar  v.  Losano,  6 
Tex.  Civ.  App.  698,  25  S.  W.  973. 

A  description  of  the  land  contained* 
in  the  judgment  rendered  in  this  case, 
considered,  and  held  to  be  sufficient 
under  the  rule  that  the  judgment  must 
describe  the  land  with  sufficient  cer- 
tainty to  enable  a  person  of  common 
understanding  to  identify  it.  Glass- 
cock v.  Price  (Civ.  App.),  45  S.  W. 
415,  417,  affirmed  in  92  Tex.  271. 

Article  2362,  Rev.  Stat.,  1895,  which 
requires  city,  property  taken  in  execu- 
tion and  consisting  of  several  lots  or 
tracts  to  be  offered  separately,  unless 
the  same  be  not  susceptible  of  a  sepa- 
rate sale,  refers  not  to  the  manner  in 
which  the  land  shall  be  described  in 
the  judgment,  but  to  the  manner  in 
which  the  officer  is  to  execute  the  writ 
directing  the  sale  thereof.  Glasscock 
v.  Price  (Civ.  App.),  45  S.  W.  415,  418, 
affirmed  in  92  Tex.  271. 

2.  Duty  of  Sheriff  to  Sell 

Where  at  the  time  of  the  trial  the 
property  was  in  as  good  condition  and 
as  valuable  as  when  levied  on  and 
worth  more  than  the  amount  of  the 
judgment  recovered  in  the  attachment 
suit  at  the  date  of  the  order  of  sale, 
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it  was  held  that  the  attachment  plain- 
tiffs had  suffered  no  damage  through 
the  failure  of  the  sheriff  who  made  the 
levy  to  make  a  formal  transfer  of  the 
property  to  his  successor,  or  through 
the  failure  of  the  successor  to  carry 
out  an  order  of  sale,  and  that  there- 
fore a  judgment  denying  the  plaintiff 
a  recovery  against  the  sheriff  making 
the  levy  for  failure  to  sell  the  goods 
or  transfer  the  same  to  his  successor, 
should  be  affirmed,  it  appearing  that 
the  goods  were  still  in  existence  un- 
claimed by  the  owner  or  any  third  per- 
son, and  that  there  was  no  obstacle 
in  the  way  of  their  still  being  sold  for 
the  satisfaction  of  plaintiff's  debt. 
Wolf  &  Sons  v.  Taylor,  68  Tex.  660, 
664,  5  S.  W.  855. 

3.  Right  of   Defendant   to   Point    Out 

Property. 

When  the  property  has  been  re- 
plevied, or  when  the  defendant  has 
been  proceeded  against  by  personal 
service  as  well  as  by  attachment,  the 
execution  must  run  against  the  goods 
and  chattels  generally  of  the  defend- 
ant and  the  defendant  has  the  right  to 
point  out  and  have  levied  upon  and 
sold,  property  other  than  that  which 
may  have  been  seized  under  the  at- 
tachment.   Cloud  v.  Smith,  1  Tex.  611. 

4.  Amount  of  Property  to  Be  Sold. 

It  is  as  much  an  abuse  of  the  writ 
of  attachment  to  fraudulently  and  will- 
fully sacrifice  property  after  levy  for 
the  benefit  of  the  attaching  creditor, 
as  it  is  to  wrongfully  and  oppressively 
seize  more  than  the  writ  commands. 
Hilliard  v.  Wilson,  65  Tex.  286. 

Although  it  is  shown  that  the  at- 
tachment was  sued  out  upon  an  actual 
existing  indebtedness,  and  was  valid, 
the  plaintiff  is  liable  in  actual  damages 
for  the  market  value  of  the  goods  sold 
if  any,  in  excess  of  what  was  reason- 
ably necessary  to  discharge  the  amount 
sued  for  and  expenses;  and  if  such 
abuse  of  process  was  malicious  or 
wanton  he  may  be  held  in  exemplary 
damages  also.     Smith  v.  Mather   (Civ. 


App.),   49   S.   W.   257,   258,   citing  Hil- 
liard v.  Wilson,  65  Tex.  286. 

Where  personal  property  is  taken  on 
execution,  judgment  is  satisfied  to  the 
extent  of  the  value  of  the  property 
taken,  unless  the  levy,  without  fault 
of  the  plaintiffs  or  the  sheriff,  proves 
unproductive,  or  the  property  is  re- 
stored to  the  defendant  in  execution, 
or  is  applied  to  his  use  or  to  other 
purposes  with  his  consent.  The  same 
rule  applies  where  property  has  been 
sold  under  a  judgment  foreclosing  the 
lien  by  a  judgment  thereon.  Where 
in  such  a  case  the  evidence  shows  that 
the  property  was  sold  for  a  given  sum 
and  the  proceeds  deposited  in  court 
and  that  a  portion  thereof  has  been 
paid  to  the  attachment  plaintiff,  and 
no  reason  is  shown  why  the  remainder 
has  not  been  applied  upon  his  judg- 
ment, the  attachment  defendant  is  en- 
titled to  an  injunction  to  restrain  him 
from  collecting  any  part  of  that  sum 
out  of  other  property  belonging  to  the 
said  defendant.  The  court  will  not 
permit  the  attaching  plaintiff  to  let 
the  money  lie  in  court,  and  have  other 
property  of  the  defendant  seized  un- 
der execution  to  satisfy  the  judgment. 
Hamberger  v.  Kosminsky  (Civ.  App)» 
61    S.    W.   958,   959. 

5.  Postponement;  Notice. 

The  sheriff  was  ordered  by  the  court 
to  sell  goods  seized  under  attachment 
after  giving  four  days'  notice.  This 
notice  was  given  for  January  13;  on 
that  day,  by  consent  of  parties,  the  sale 
was  postponed  to  the  16th  of  January; 
no  other  notice  of  the  day  of  sale  was 
given.  The  sale  was  made  in  bulk  and 
for  a  fair  price.  Held,  that  the  de- 
fendants in  attachment  had  no  legal 
grounds  of  complaint*  against  the  acts 
of  the  sheriff.  Hilliard  Bros.  v.  Wil- 
son,  76   Tex.   180,   13   S.   W.  25. 

6.  Effect  of  Third  Person  Giving  No- 

tice of  His  Interest  and  Intent  to 
Sue. 

At  a  sale  by  the  sheriff  of  goods 
seized  under  attachment  a  party  claim- 
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ing  the  goods  adversely  to  the  sheriff 
had  the  right  at  the  sale  to  give  no- 
tice of  his  intent  to  sue  for  damages 
for  the  seizure  of  the  goods.  That 
such  announcement  affected  the  bid- 
ding was  no  wrong,  nor  did  it  estop 
him  from  suing  to  recover  their  value, 
although  he  purchased  at  the  sale. 
Hart  &  Co.  r.  Blum,  76  Tex.  113,  13  S. 
W.   181. 

7.  Sale  in  Separate  Tracts  or  Parcels. 
The  failure  of  the  sheriff  to  sell  real 

estate  in  a  town  or  city  in  the  manner 
directed  by  article  2362  of  the  Re- 
vised Statutes,  requiring  separate 
tracts  and  parcels  to  be  sold  sepa- 
rately unless  the  same  be  not  suscep- 
tible of  a  separate  sale,  will  not  vitiate 
the  sale  in  the  absence  of  proof  that 
the  property  was  sacrificed.  Glass- 
cock v.  Price  (Civ.  App.),  45  S.  W. 
415,  418,  affirmed  in  92  Tex.  271.  See, 
also,  Wilson  v.  Swasey  (Sup.),  20  S. 
W.    48. 

8.  Interests  Passing  by  Sale. 
Property  Not  Included  in  Levy,  or 

Not  Subject  to  Levy.— A  judgment 
awarding  defendant  land  which  he 
claims  under  attachment  sale  is  erro- 
neous where  it  covers  lands  which 
were  not  included  in  the  sheriff's  re- 
turn of  the  writs  of  attachment,  the 
judgments  foreclosing  the  attachment 
liens,  or  the  sheriff's  deed  thereunder. 
Caldwell  v.  Bryan,  20  Tex.  Civ.  App. 
168,  49  S.  W.  240. 

Same;  Homestead.— An  attachment 
levied  upon  the  homestead  of  a  family 
is  void,  and  does  not  prevent  the  hus- 
band and  wife  selling  it,  the  purchaser 
taking  title  unaffected  by  the  attach- 
ment; nor  would  his  title  be  affected 
by  a  subsequent  order  of  court  for  the 
foreclosure  of  the  lien  and  for  a  sale 
in  the  attachment  suit  where  the  issue 
of  homestead  was  not  made.  Mayers 
v.   Paxton,  78  Tex.   196,   14  S.  W.  568. 

If  the  property  involved  was  a 
homestead  when  levied  on,  no  lien  at- 
tached; and  having  beert  conveyed  to 
other  parties  before  a  foreclosure  and 
2  Tex— 31 


sale  in  the  attachment  suit,  there  was 
nothing  remaining  in  the  defendants 
in  the  attachment  to  pass  by  such  sale. 
Willis  &  Bro.  v.  Pounds,  6  Tex.  Civ. 
App.  512,  25  S.  W.  715.  Sec,  also, 
Willis  &  Bro.  v.  Matthews,  46  Tex. 
47S;  Mayers  v.  Paxton,  78  Tex.  196,  14 
S.  W.  568. 

After-Acquired  Interests. — An  order 
of  sale  under  a  foreclosure  of  the  at- 
tachment lien  relates  back  and  passes 
such  interest  as  was  subject  to  the 
lien  foreclosed  when  it  originated,  and 
in  addition  it  has  the  force  of  an  exe- 
cution against  such  interest  as  the 
judgment  debtor  has  in  the  particular 
property  at  the  time  of  the  sale  and 
which  was  not  reached  by  the  origi- 
nal levy  and  foreclosure;  that  is  to  say, 
the  attachment  sale  passes  not  only 
the  interest  which  the  defendant  had 
in  that  property  at  the  date  of  the 
levy,  but  subsequently  acquired  inter- 
ests also.  Willis  &  Bro.  v.  Pounds, 
6  Tex.  Civ.  App.  512,  518,  25  S.  W.  715. 

9.  Right,    Title    and    Duties    of  Pur- 
chaser. 

See  ante,  "Right  and  Title  of  Pur- 
chaser,". VI,  F,  4,  c;  "Remedy  of  Owner 
or  Third  Person,"  VI,  F,  4,  d;  "Where 
Attachment  Levied  upon  Land,"  VI,  G, 
4,  c,  (2).  As  to  the  title  and  right  to  re- 
deem where  the  property  is  sold  sub- 
ject to  prior  liens,  see  ante,  "Sale  Sub- 
ject to  Prior  Liens;  Redemption,"  VI, 
I,  2,  e.  As  to  rights  of  the  purchaser 
at  a  sale  under  a  junior  attachment, 
where  he  has  actual  notice  of  the  lien 
of  a  senior  attachment,  see  ante,  "As 
against  Purchaser  Pendente  Lite,"  VI, 
I.  4,  e. 

When  the  attached  property  is  sold 
by  the  sheriff,  the  proceeds  take  the 
place  of  the  property;  and  where  it  is 
bought  by  the  senior  attaching  cred- 
itor for  a  sum  less  than  the  amount 
of  his  debt,  the  defendant  may  pay  the 
entire  amount  of  the  claim  of  such 
senior  attaching  creditor  and  take  a 
reconveyance  of  the  property  free  from 
the     lien     of    the    junior    attachment. 
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Thurman  v.  Blankenship,  etc.,  Co.,  79 
Tex.   171,  179,  15  S.  W.  387. 

It  is  not  against  public  policy  for  a 
purchaser  of  land  under  a  prior  unre- 
corded deed  to  combine  with  an  at- 
taching creditor  in  purchasing  the  land 
at  a  sale  under  the  attachment,  in  order 
to  cut  off  a  subsequent  purchaser 
whose  deed  was  recorded  before  his 
own,  but  after  levy  of  the  attachment. 
Robertson  v.  McClay,  19  Tex.  Civ.  App. 
513,  48  S.  W.  35. 

Duty  to  Pay  Money  into  Court;  Who 
May  Object. — Where  property  has  been 
sold  under  an  attachment  and  the  pur- 
chaser placed  in  possession,  he  is  re- 
sponsible for  the  purchase  price,  and 
by  proper  proceeding  may  be  com- 
pelled to  pay  the  money  into  court. 
A  creditor  who  has  levied  an  execu- 
tion upon  the  property  subsequent  to 
the  sale  and  who  has  intervened  in 
the  attachment  proceeding  for  the  pur- 
pose of  setting  the  sale  aside  on  the 
ground  that  the  attachment  was  fraud- 
ulent and  collusive  can  not  complain 
that  the  purchaser  has  not  paid  the 
money  into  court  nor  can  he  set  aside 
the  sale  and  take  possession  of  the 
goods  because  the  money  has  not  been 
paid  into  court.  The  attached  prop- 
erty having  been  sold  under  an  order 
of  the  court  and  purchased  by  a  third 
party,  the  subsequent  levy  of  an  exe- 
cution thereon  as  the  property  of  the 
defendant  in  the  attachment  created  no 
lien  and  gave  to  the  execution  creditor 
no  standing  to  attack  the  sale.  Murphy 
v.  Nash  (Civ.  App.),  45  S.  W.  944, 
affirmed  in  93  Tex.  715,  no  op. 

1G.    Return  and  Confirmation. 

Under  Revised  Statutes,  art.  2387, 
the  assignee  of  a  judgment  in  a  suit 
aided  by  attachment,  and  not  the  as- 
signor, is  the  proper  party  to  maintain 
a  motion  against  the  officer  and  his 
sureties  for  the  officer's  failure  to  make 
a  return  of  the  order  of  sale,  since  he 
is  the  party  "entitled  to  receive  the 
money  collected."  Ranken  v.  Jones 
(Civ.   App.),  53   S.  W.   583. 


Upon  a  motion  against  an  officer  to 
recover  for  his  failure  to  return  an 
order  of  sale  issued  pursuant  to  the 
judgment  foreclosing  the  attachment 
lien,  the  burden  is  upon  the  officer  to 
show  that  the  value  of  the  property 
seized  under  the  attachment  was  not 
sufficient  to  satisfy  the  claim  of  the 
attaching  creditor,  and,  in  the  absence 
of  evidence  to  show  its  value,  it  will 
be  presumed  that  it  was  sufficient  to 
satisfy  such  claim.  Ranken  v.  Jones 
(Civ.  App.),  53  S.  W.  583,  585. 

11.  Deed. 

Where  the  attachment  levy,  judg- 
ment and  order  of  sale  described 
the  land  as  being  a  portion  of  a 
certain  lot  in  a  certain  district  con- 
taining so  many  acres  and  being  the 
same  land  conveyed  by  deed  recorded 
in  a  certain  book  on  a  certain  page  in 
the  records  of  a  named  county,  the 
fact  that  the  sheriffs  deed  conflicted 
as  to  the  reference  in  the  book  and 
failed  to  name  the  county  of  record  is 
not  sufficient  to  prevent  the  passing  of 
a  valid  title,  since  the  reference  given 
in  the  levy,  judgment  and  order  of 
sale  is  sufficient  to  identify  the  land. 
Brown  v.  Elmendorf  (Civ.  App.),  25  S. 
W.  145,  affirmed  in  87  Tex.  57,  26  S. 
W.  1043. 

12.  Collateral  Attack. 

See  ante,  •  "Collateral  Attack,"  VII, 
F,  9,  c. 

H.    REVIEW  OF  JUDGMENT. 

1.  In  the  Same  Court. 

See  ante,  "Amending,  Setting  Aside, 
etc.,  in  Same  Court,"  VI,  H,  6,  a;  "Loss 
of  Jurisdiction,"  VII,  B,  4. 

2.  In  Appellate  Court, 
a.    Appealable  Decisions. 

Where  the  defendant  had  given  spe- 
cial bail  in  an  attachment  proceeding, 
and  judgment  went  against  the  defend- 
ant, the  court  had  to  decide,  as  a  final 
act,  whether  judgment  should  be  ren- 
dered against  the  sureties,  and  the  re- 
fusal to  so  render  was  final,  from 
which  the  plaintiff  could  appeal.    Pas. 
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Dig.,  arts.  152,  153.     Kennedy  v.  Mor- 
rison, 31   Tex.  207,  208. 

Review  of  Ruling  upon  Motion  to 
Quash,  Plea  in  Abatement,  etc. — See 
ante,  "Review  of  Order  Quashing  or 
Refusing  to  Quash,"  VI,  H,  6,  et  seq. 

b.  Record  on  Appeal. 

The  writ  of  attachment  and  the  offi- 
cer's return  thereon  should  always,  in 
attachment  proceedings,  constitute  a 
part  of  the  record  on  appeal  or  writ 
of  error  to  the  supreme  court.  Ryan 
v.  Goldfrank,  etc.,  Co.,  58  Tex.  356. 

c.  The  Appeal  Bond;  Recovery  on. 

In  a  suit  on  the  appeal  bond,  it  was 
alleged  that  it  was  breached  because 
appellee  had  not  prosecuted  its  appeal 
with  effect,  and  that  as  the  judgment 
of  the  supreme  court  was  against  it, 
it  had  not  performed  its  judgment, 
sentence,  or  decree,  and  paid  all  such 
damages  as  said  court  awarded  against 
it.  The  facts  were  as  follows:  Three 
attachments  were  levied  upon  the 
same  property.  The  property  was  sold 
by  order  of  the  court  and  proceeds  held 
subject  to  the  attachment  proceedings. 
The  plaintiffs  in  attachment  each  ob- 
tained judgment.  The  aggregate  of 
the  two  attachments  first  levied  was 
greater  than  the  sum  realized  by  the 
sale  of  the  attached  property.  Held, 
that  the  third  attachment  took  nothing, 
and  that  therefore  plaintiff  could  not 
recover  damages  upon  the  appeal 
bond.  Thurman  v.  Blankenship,  etc., 
Co.,  79  Tex.  171,  15  S.  W.  387. 

I.   COSTS   AND   ATTORNEYS* 
FEES. 

Where  suit  is  brought  upon  a  debt 
not  due  and  afterwards  the  petition  is 
amended  showing  the  maturity  of  the 
note,  and  the  attachment  is  then 
quashed,  jurisdiction  attaches  upon 
the  filing  of  the  amended  petition,  and 
costs  should  be  taxed  against  the  plain- 
tiff up  to  the  date  of  filing  the  amended 
petition.  Arnold  v.  Willis  &  Bro.,  68 
Tex.   268,  4  S.  W.  485. 


Where  the  first  writ  is  quashed  be- 
cause of  irregularity  in  the  proceed- 
ings, and  a  second  writ  is  sued  out  upon 
the  same  ground  and  levied  upon  the 
same  goods,  the  costs  of  the  proceed- 
ings under  the  first-  writ  should  be 
taxed  against  the  plaintiff.  Baines  v. 
Ullman,  etc.,  Co.,  71  Tex.  529,  9  S.  W. 
543. 

Stipulated  attorney's  fees  payable 
upon  placing  the  obligation  in  suit  or 
in  the  hands  of  an  attorney  in  de- 
fault of  payment  are  not  recoverable 
where  the  default  of  tjhe  maker  is 
caused  by  the  wrongful  act  of  the 
payee;  e.  g.,  where  attachment  was 
wrongfully  sued  out  and  levied  upon 
all  the  goods  of  the  debtor  before  ma- 
turity, thereby  causing  the  default,  and 
where  in  reconvention  the  debtor  re- 
covers damages  in  excess  of  the  obli- 
gation. In  such  case  the  stipulated  fee 
is  not  earned.  Stansell  v.  Cleveland, 
64  Tex.  660,  questioned.  Laning  v. 
Iron  City  Nat.  Bank,  89  Tex.  601,  35 
S.    W.    1048. 

Judgments  will  not  be  reversed 
merely  to  afford  the  defendant  in  the 
attachment  the  remedy  of  a  jury  trial 
to  escape  the  payment  of  two  or  three 
dollars  costs  taxed  against  him  as  costs 
of  attachment,  upon  the  contention 
that  the  court  erroneously  refused  to 
submit  the  issue  of  the  wrongfulness 
of  the  attachment  to  the  jury  for  the 
purpose  of  relieving  him  of  the  costs, 
where  this  view  was  but  inferentially 
presented  in  the  pleadings  and  in  the 
requested  charge,  it  further  appearing 
that  the  attention  of  the  trial  court 
was  not  otherwise  called  to  the  matter 
of  costs.  Seal  v.  Holcomb,  48  Tex. 
Civ.  App.  330,  107  S.  W.  916,  918. 

Upon  Intervention. — See  ante, 
"Costs,"  VI,  I,  3,  h,  (10). 

Upon  Wrongful  Attachment. — See 
post,  "Attorney's  Fees,"  IX,  C,  4,  a, 
(14);  "Attorney's  Fees,  Costs  and  Ex- 
penses," IX,  C,  4,  b,  (7);  "Costs,"  IX, 
D,  19. 
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Vm.  Judicial  Attachments. 

A.  NATURE  AND  OFFICE. 

A  judicial  attachment  is  a  means 
provided  to  compel  a  defendant  to  ap- 
pear and  answer.  Briggs  v.  Smith,  13 
Tex.  269. 

Though  styled  a  judicial  as  distin- 
guished from  an  original  attachment, 
it  is  a  writ  by  which  the  property  of 
the  defendant  is  "seized  or  taken  into 
custody."  Briggs  v.  Smith,  13  Tex. 
269,    271,    272. 

B.  RETURN  OF  ORIGINAL  CITA- 
TION NOT  FOUND. 

In  a  judicial  attachment,  upon  suit 
instituted,  the  citation  must  be  re- 
turned "not  found"  to  entitle  the  party 
to  the  writ.  Ward  v.  McKenzie,  33 
Tex.  297,  315. 

Not  Issued  as  of  Course. — Such  at- 
tachment does  not  issue,  as  of  course, 
upon  the  return  of  "non  est  inventus." 
This  only  entitles  the  plaintiff  to  sue 
out  the  writ.  Punchard  v.  Taylor,  23 
Tex.  424. 

Quaere,  whether  a  return  of  citation, 
"not  found,"  simply,  is  sufficient  to 
authorize  the  issuance  of  a  judicial  at- 
tachment, the  statute  requiring  that 
the  return  should  be,  that  the  defend- 
ant "is  not  to  be  found  in  his  county." 
Gray  v.  Smith,  17  Tex.  389. 

As  Affected  by  Time  of  Return  of 
Original  Citation. — There  may  pos- 
sibly be  legal  force  in  the  position 
that  the  citation,  preliminary  to  the 
issue  of  a  judicial  attachment,  should 
not  be  returned  until  the  first  day  of 
the  term  aftec  its  issuance ;  but  if  there  be 
such  force,  it  has  no  application  in  this 
case.   Walker  v.  Birdwell,  21  Tex.  92,  93. 

Where  the  original  citation  was  re- 
turned on  the  return  day  thereof,  to 
the  effect  that  the  defendant  could  not 
be  found,  and  an  order  was  made  for 
an  alias  citation,  which  was  issued  and 
returned  thirty  days  before  the  return 
day  thereof,  by  order  of  plaintiff,  to 
the  effect  that  the  defendant  could  not 
be   found,   by   reason   of  his   secreting 


himself  so  that  the  ordinary  process 
of  law  would  not  be  served  upon  hira, 
whereupon  a  judicial  attachment  was 
immediately  obtained,  executed  and  re- 
turned to  the  same  term  to  which  the 
alias  citation  was  returnable,  and 
judgment  went  by.  default;  it  was  held 
that  there  was  no  error,  on  the  ground 
that  the  judicial  attachment  might 
have  been  issued  on  the  return  of  the 
original  citation.  Walker  v.  Birdwell, 
21  Tex.  92,  93. 

C.   PROCEDURE. 

1.  Bond. 

In  order  to  procure  a  judicial  attach- 
ment, the  plaintiff  must  give  bond  as 
on  an  original  attachment.  Briggs  r. 
Smith,  13  Tex.  269. 

2.  Citation. 

See  ante,  "Upon  Judicial  Attach- 
ment,"  VII,   B,   l,   b. 

3.  The  Writ;  Return  of. 

A  judicial  attachment  is  returnable 
in  the  same  manner  as  the  original 
writ.     Gray  v.  Smith,  17  Tex.  389. 

4.  Defendant's   Appearance   and  Plea. 

a.  Time  Allowed. 

The  defendant  has  the  same  time  to 
appear  and  plead  as  if  he  had  been 
served  with  citation  at  the  date  of  the 
service  of  the  attachment.  Gray  v. 
Smith,  17  Tex.  389. 

b.  What  Constitutes  an  Appearance, 
See    post,   "Abatement   and  Dissolu- 
tion," VIII,  C,  5. 

5.  Abatement  and  Dissolution. 

A  judicial  attachment  is  a  means 
provided  to  compel  a  defendant  to  ap- 
pear and  answer,  but  to  do  so  it  must 
be  properly  issued.  Therefore,  where 
it  was  improperly  issued  without  bond, 
and  the  defendant  appeared  and  moved 
to  quash  it  on  that  ground,  and  his 
motion  was  overruled,  and  judgment 
by  default  rendered  against  him  for 
want  of  an  answer,  the  judgment  was 
reversed.    Briggs  v.  Smith,  13  Tex.  269. 

6.  Reconvention  for  Damages. 

See  post,  "Wrongful  Attach- 
ments,"  IX,  et  seq. 
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IX.  Wrongful  Attachments. 

A.  WHEN  ATTACHMENT  WRONG- 
FUL. 

1.  That  Alleged  Grounds  Are  Untrue 
in  Fact. 

a.  Generally. 

An  attachment  is  wrongfully  sued 
out  when  the  ground  upon  which  it 
is  based  does  not  exist.  Carothers  v. 
Mcllhenny  Co.,  63  Tex.  138;  Bear 
Bros.  v.  Marx,  63  Tex.  298;  Woods  v. 
Huffman,  64  Tex.  98;  Farrar  v.  Talley, 
68  Tex.  349,  4  S.  W.  558;  Blum  v. 
Strong,  71  Tex.  321,  6  S.  W.  167;  Petty 
v.  Lang,  81  Tex.  238,  16  S.  W.  999; 
Yarborough  v.  Weaver,  6  Tex  Civ. 
App.  215,  25  S.  W.  468;  Melvin  v. 
Chancy,  8  Tex.  Civ.  App.  252,  28  S. 
W.  241;  Dwyer  v.  Testard,  1  App.  Civ. 
Cases,  §§  1228,  1230;  Keeper  v.  Irons, 
3  App.  Civ.  Cases,  §§  180,  184. 

If  the  statement  in  the  affidavit  that 
plaintiff  will  probably  lose  his  debt 
unless  attachment  issues  be  untrue,  the 
attachment  is  wrongfully  sued  out. 
Beville  v.  Boyd,  16  Tex.  Civ.  App. 
491,  41  S.  W.  670,  42  S.  W.  318  (re- 
versed in  91  Tex.  439). 

In  reconvention  by  a  defendant  in 
attachment  for  damages  for  the  wrong- 
ful seizure  of  his  property  in  attach- 
ment, the  plaintiffs  debt  being  ad- 
mitted, held,  if  the  ground  alleged  as 
basis  for  attachment  in  fact  existed, 
that  defendant  was  not  entitled  to 
either  actual  or  exemplary  damages. 
Gallagher  v.  Goldfrank,  75  Tex.  562, 
12  S.  W.  964. 

b.  Where  Affidavit  Substantially  Un- 
true. 

An  attachment  sued  out  on  the 
ground  that  a  large  sum  of  money 
sued  for  was  obtained  by  false  pre- 
tenses, when  in  fact  only  a  small  part 
of  the  sum  sued  for  had  been  so  ob- 
tained, was  wrongfully  obtained.  The 
affidavit  in  such  case  is  both  literally 
and  substantially  false.  Stiff  v.  Fisher, 
85  Tex.  556,  22  S.  W.  577  (affirming  2 
Tex.    Civ.    App.    346,    21    S.    W.    291); 


Stiff    v.    Stevens     (Civ.    App.),    21    S. 
W.  295. 

The  facts  raising  the  issue,  it  was 
proper  to  charge  the  jury,  "if  you  be- 
lieve from  the  evidence  that  plaintiff 
advanced  to  defendant  the  sum  of 
$1,200,  which  money  was  obtained 
under  false  pretenses  made  by  the  de- 
fendant, and  the  remainder  of  the 
money  advanced  by  plaintiff  was  not 
obtained  in  such  way,  then  you  are  in- 
structed that  the  obtaining  of  such 
money  in  such  way  would  not  justify 
the  charge  made  in  the  affidavit  that 
the  money  sued  for  was  obtained 
under  false  pretenses."  Stiff  v.  Fisher, 
85  Tex.  556,  22  S.  W.  577,  affirming  2 
Tex.  Civ.  App.  346;  21  S.  W.  291. 

c    Full  Belief  in  Alleged  Grounds  Im- 
material. 

That  the  plaintiff  had  full  belief  in 
the  alleged  ground  of  attachment 
does  not  deprive  it  of  its  wrongful 
character,  since  one  who  resorts  to  an 
attachment  suit  does  so  at  his  peril, 
and  no  belief,  however  firm  and  sin- 
cere, in  the  truth  of  the  grounds  set 
out  in  the  affidavit  can  affect  the  de- 
fendant's right  to  recover  against  him 
the  actual  damages  sustained  if  the 
grounds  stated  in  the  affidavit  are  in 
fact  untrue.  Christian  v.  Seeligson  & 
Co.,  63  Tex.  405;  Handel  v.  Kramer,  1 
App.  Civ.  Cases,  §§  826,  827;  Dwyer 
v.  Testard,  1  App.  Civ.  Cases,  §§  1228, 
1231;  Dreiss  v.  Faust,  1  App.  Civ. 
Cases,  §§  33,  35;  Viviola  v.  Kuezek,  1 
App.   Civ.  Cases,  §§  634,  635. 

To  justify  the  suing  out  of  an  at- 
tachment on  the  affidavit  of  the  attor- 
ney of  the  plaintiff,  the  mere  belief  of 
the  attorney  does  not  suffice.  The 
grounds  alleged  must  be  actually  sub- 
stantiated and  shown  to  exist,  or  the 
plaintiff  will  be  liable  for  a  wrongful 
suing  out  of  such  a  writ.  (Wiley  v, 
Traiwick,  14  Tex.  662;  Walcott  v. 
Hendrick,  6  Tex.  406,  407.)  Osborn 
v.  Schiffer,  37  Tex.  434. 
d.    Materiality  of  Probable  Cause. 

Neither  is  an  attachment  based  upon 
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an  affidavit  untrue  in  fact  deprived  of 
its  wrongful  character  by  reason  of 
the  fact  there  was  probable  cause  for 
attachment.  In  such  case  the  de- 
fendant is  still  entitled  to  recover 
actual  damages.  Walcott  v.  Hendrick, 
6  Tex.  406,  420;  Monroe  v.  Watson,  17 
Tex.  625,  626;  Culbertson  v.  Cabeen, 
29  Tex.  247,  255;  Harris  v.  Finberg, 
46  Tex.  79,  90;  Carothers  v.  Mcllhenfly 
Co.,  63  Tex.  138;  Bear  Bros.  v.  Marx, 
63  Tex.  298;  Yarborough  v.  Weaver, 
6  Tex.  Civ.  App.  215,  25  S.  W.  468. 

2.  Where  None  of  the  Grounds  Exist. 
If  the  remedy  of  attachment  is  re- 
sorted to  when  none  of  the  grounds 
specified  by  the  statute  (Rev.  Stat, 
art.  152)  exist,  the  attaching  creditor 
is  liable  in  damages,  as  also  his  securi- 
ties upon  the  attachment  bond.  Petty 
v.  Lang,  81  Tex.  238,  16  S.  W.  999; 
Faroux  v.  Cornwell,  40  Tex.  Civ.  App. 
529,   532,   90   S.   W.    537. 

3.  Attachment    because    of    Insolvency 

or  Failure  to  Pay  Debts. 

Insolvency  constitutes  no  ground 
for  attachment,  and  it  can  not  be 
shown  in  excuse  or  mitigation  of  the 
act  of  procuring  an  attachment.  Kauf- 
man v.  Armstrong,  74  Tex.  65,  11  S. 
W.  1048.  See  also,  ante,  "Mere  In- 
solvency or  Inability  to  Pay  No 
Ground   for   Attachment,"   IV,   F. 

The  mere  failure  of  a  debtor  to  pay 
a  debt  does  not  authorize  the  suing 
out  of  an  attachment.  Blum  v.  Stein, 
68  Tex.  608,  5  S.  W.  454. 

4.  Attachment  Merely  to  Secure 
Priority;  Apprehension  That 
Others  May  Attach* 

In  a  suit  for  damages  for  wrongfully 
and  maliciously  suing  out  an  attach- 
ment, the  fact  that  defendant  had,  be- 
fore applying  for  the  writ,  heard  that 
some  other  creditor  was  about  to  at- 
tach the  property,  constitutes  of  itself 
no  ground  of  defense.  Carothers  v. 
Mcllhenny  Co.,  63  Tex.  138.  See  also, 
ante,  "Fear  That  Other  Creditors  May 
Attach/'   IV,    G. 

The    apprehension    that   some    other 


creditor  might  attach  offers  no  suf- 
ficient reason  for  suing  out  the  writ, 
but  indicates  not  only  that  the  affi- 
davit was  untrue,  but  a  reckless  dis- 
regard of  the  defendant's  rights.  Willis 
&  Bro.  v.  McNatt,  75  Tex.  69,  12  S. 
W.  478. 

When  process  of  attachment  is  ob- 
tained by  one  who  has  no  just  claim 
against  the  owner  whose  property  is 
seized,  and  merely  for  the  purpose  of 
gaining  an  illegal  advantage  in  the 
collection  of  an  alleged  or  pretended 
debt,  the  act  is  not  only  wrongful  but 
malicious.  Farrar  v.  Talley,  68  Tex. 
349,  4  S.  W.  558. 

5.    Abuse  of  Process  Where  Grounds 
Exist;  Excessive  Levies,  etc. 

Although  the  grounds  for  an  attach- 
ment may  exist,  yet  if  the  levy  is  un- 
lawful, the  defendant  is  entitled  to 
damages.  McNeil  v.  Moore,  7  Tex. 
Civ.   App.   536,  27   S.   W.   163. 

If  a  creditor  has  been  not  only 
harsh  and  oppressive,  but  regardless 
of  the  rights  of  his  debtor,  and  has 
violated  the  law,  in  the  too  eager  pur- 
suit of  his  demand,  the  injured  debtor 
may  properly  apply  to  the  courts  for 
redress.  Reed  v.  Samuels,  22  Tex. 
114;  Dreiss  v.  Faust,  1  App.  Civ.  Cases, 
§§  33,  34. 

This  case  seems  to  imply  that  al-' 
though  all  the  facts  may  exist  to  au- 
thorize an  attachment,  yet  that  the 
attachment  may  in  fact  be  maliciously 
sued  out,  for  which  an  action  will  lie. 
Wiley  v.   Traiwick,   14   Tex.   662. 

Excessive  Levies. — See  ante,  "Ex- 
tent of  Levy,"  VI,  E,  8,  et  seq. 

Amount  to  Be  Sold. — See  ante, 
"Amount  of  Property  to  Be  Sold," 
VII,  G,  4. 

6.    Quashing    of    Writ    No    Criterion; 
Levy  of  Second  Writ. 

Although  the  attachment  may  have 
been  quashed  because  of  a  defect  in 
the  affidavit,  yet,  if  the  grounds  stated 
did  in  fact  exist,  it  can  not  be  held  that 
the  attachment  was  wrongful  and  the 
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plaintiff   liable   in   damages.     Petty    v. 
Lang,  81  Tex.  238,  16  S.  W.  999. 

An  attachment  was  sued  out  upon 
the  alleged  ground  that  the  defend- 
ant, a  retail  merchant,  had  disposed  of 
part  of  his  stock  with  intent  to  de- 
fraud his  creditors.  After  the  seizure 
of  the  stock  a  motion  was  filed  to 
quash  the  writ  for  irregularity  in  the 
proceedings.  While  the  motion  was 
pending  the  plaintiffs  made  a  second 
affidavit  and  bond  for  attachment,  and 
had  a  second  writ  issued  which  was 
levied  upon  the  same  goods,  still  in 
the  custody  of  the  sheriff.  In  recon- 
vention for  damages  for  illegal  seizure, 
etc.,  held,  if  the  ground  of  attachment 
existed  it  was  continuing,  and  the 
second  writ  could  not  be  held  as  with- 
out grounds  or  wrongful.  Baines  v. 
Ullman,  etc.,  Co.,  71  Tex.  529,  9  S. 
W.  543. 

7.   Not  Dependent  upon  Interest  Pass- 
ing tinder  Foreclosure. 

The  legality  or  illegality  of  the  levy 
of  an  attachment  can  not  be  made  to 
depend  on  the  extent  of  the  interest 
which  would  pass  under  a  sale  fore- 
closing the  lien  created  by  the  levy. 
Lee  v.  Wilkins,  65  Tex.  295. 

This  is  true  because  the  creditor 
has  the  right  to  fix  his  lien  in  any 
manner  recognized  by  the  local  law 
before  any  inquiry  as  to  the  extent  of 
the  interest  which  would  pass  under 
a  sale  foreclosing  the  lien  created  by 
the  levy  is  made,  and  before  he  would 
be  entitled  to  have  such  an  inquiry 
made.  Lee  v.  Wilkins,  65  Tex.  295, 
299. 

As,  for  example,  in  the  case  of  a 
levy  upon  partnership  effects  for  the 
separate  debt  of  one  partner,  in  which 
case  the  foreclosure  of  the  attachment 
lien  can  only  extend  to  the  interest 
of  the  separate  partner  remaining 
after  other  partners  have  exercised 
their  right  of  having  the  partnership 
effects  applied  first  to  the  satisfaction 
of  the  partnership  debts.  Lee  v. 
Wilkins,  65  Tex.  295. 


8.  Must  Be  Something  More  than 
Mere  Suing  Out  of  Writ  or  En- 
dorsement of  Levy. 

See  post,  "No  Recovery  without 
Some  Damage,"  IX,  C,  1. 

It  is  not  for  the  mere  issuing  of  the 
attachment,  though  wrongful,  that 
damages  can  be  given.  Trawick  v. 
Martin-Brown  Co.,  79  Tex.  460,  14  S. 
W.  564. 

The  mere  suing  out  of  an  attach- 
ment, though  with  malice  and  without 
probable  cause,  will  not  authorize  a 
recovery  of  damages  against  the  plain- 
tiff in  attachment,  when  no  seizure  of 
property  is  made  under  the  writ. 
Biering  v.  First  Nat.  Bank,  69  Tex. 
599,  7  S.  W.  90. 

The  mere  entry  of  a  levy  upon  a 
writ  void  for  want  of  jurisdiction  in 
the  court  that  issued  it  will  not  place 
the  property  in  custodia  legis,  nor  or- 
dinarily create  liability.  Donald  v. 
Carpenter,  &  Tex.  Civ.  App.  321,  27  S. 
W.  1053. 

The  mere  fact  that  an  affidavit  for 
an  attachment  was  made,  and  that  an 
attachment  issued  which  was  never 
served,  can  no  more  tend  to  create  a 
cause  of  action  against  the  plaintiff  in 
such  proceeding  than  if  the  averment 
contained  in  the  affidavit  had  been  em- 
braced in  a  petition  which  was  not 
sworn  to.  The  attachment  npt  having 
been  executed,  the  fact  that  it  was  ap- 
plied for  and  issued  creates  no  cause 
of  action  for -injury  either  to  person 
or  property.  Johnson  v.  King,  64 
Tex.  226. 

The  sending  of  telegrams  to  the  de- 
fendant in  the  former  action,  inquir- 
ing whether  defendant  had  sold  out 
his  business,  and  the  sending  of  other 
telegrams  to  a  commercial  agency  to 
prevent  the  injury  to  his  credit  which 
he  feared  the  suing  out  of  the  writ  of 
attachment  would  cause,  were  not  so 
related  to  the  filing  of  the  suit  and 
issuance  of  the  attachment  as  to  make 
the  cost  recoverable  in  this  action. 
Johnson  v.  King,  64  Tex.  226. 
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9.  Attachment  of  Exempt  Property. 
An  attachment  sued  out  and  levied 

upon  exempt  property  which  the  de- 
fendant was  alleged  to  be  removing 
with  the  intent  to  defraud  his  credit- 
ors, is  wrongful  and  without  probable 
cause  without  regard  to  whether  the 
plaintiff  knew  that  the  property  was 
subject  to  attachment  or  not,  since  an 
attachment  is  wrongfully  sued  out  when 
the  ground  upon  which  it  is  based 
does  not  exist,  and  the  removal  of 
exempt  property  constitutes  no  ground 
for  attachment.  Neeper  v.  Irons,  3 
App.  Civ.  Cases,  §§  180,  184.  See, 
also,  ante,  "Fraudulent  Appropriation 
to  Use  Which  Would  Otherwise 
Render  Property  Exempt,"  IV,  B,  8; 
"Homestead  and  Other  Exemptions," 
V,  K. 

Homestead. — See  post,  "In  Case  of 
Levy  upon  Real  Estate,"  IX,  C,  4, 
a,    (17). 

10.  Seizure  of  Firm  Property  for  In- 
dividual  Debts. 

The  fact  that  under  a  writ  of  attach- 
ment sued  out  against  a  partnership 
upon  the  separate  debt  of  one  partner, 
property  not  subject  to  the  payment 
of  the  debt  might  be  levied  upon,  gives 
no  ground  of  action.  Lee  v.  Wilkins, 
65  Tex.  295.  See,  also,  ante,  "Partner- 
ship Property,"  V,  O,  et  seq. 

Where  .'one  member  of  a  firm  is 
liable  for  an  indebtedness  contracted 
by  a  former  partnership,  the  mere  su- 
ing out  of  a  writ  of  attachment,  al- 
though it  directed  the  seizure  of  the 
property  of  the  firm  of  which  he  is 
now  a  member,  the  other  member  of 
said  firm  not  being  liable  upon  said 
indebtedness,  gives  no  cause  of  action. 
Lee  v.  Wilkins,  65  Tex.  295. 

A  levy  upon  the  goods  of  a  partner- 
ship for  the  separate  debt  of  one  of 
the  partners,  even  if  the  officer  as- 
sumed to  levy  upon  the  entire  prop- 
erty in  them  instead  of  upon  the 
interest  of  the  debtor  partner  therein 
only,  is  neither  a  trespass  nor  a  con- 
version.     The    levy,    however    made, 


could  not  affect  any  interest  in  the 
goods,  other  than  such  as  the  debtor 
partner  had  after  settlement  of  all 
claims  against  the  partnership  to  which 
the  goods  belonged.  Lee  v.  Wilkins, 
65  Tex.  295. 

The  levy  of  a  valid  attachment  in  a 
proper  manner  on  the  partnership 
property  of  C.  and  D.  and  the  in- 
tervenor  for  a  partnership  debt  in- 
curred by  C.  and  D.  before  the  inter- 
vener became  a  partner  was  not 
wrongful;  though  if  it  should  appear 
that,  on  a  settlement  of  the  partner- 
ship business,  the  prior  claims  of  the 
intervenor  M.  and  the  creditors  of  the 
firm  would  absorb  the  entire  interest 
of  C.  and  D.  and  leave  nothing  subject 
to  levy,  the  enforcement  of  the  attach- 
ment would  in  a  proper  proceeding  be 
enjoined.  (Citing  De  Forest,  etc.,  Co. 
v.  Miller,  42  Tex.  34,  37;  Warren  v. 
Wallis,  etc.,  Co.,  42  Tex.  472,  478; 
Bradford  v.  Johnson,  44  Tex.  381,  383; 
Weaver  v.  Ashcroft,  50  Tex.  427.)  Mey- 
berg  v.  Steagall  &  Co.,  51  Tex. 
351,  354. 

11.  Attachment  of  Real  Estate. 

See  post,  "In  Case  of  Levy  upon 
Real  Estate,"  IX,  C,  4,  a,   (17). 

12.  Attachment  of  Property  Assigned, 
Mortgaged,  or  Conveyed. 

See  ante,  "Property  Mortgaged, 
Pledged,  or  Assigned,"  V,  D,  et  seq.; 
"Property  Conveyed  by  Statutory  As- 
signments for  Benefit  of  Creditors," 
V,  E,  et  seq. 

If  the  assignment  made  by  an  in- 
solvent debtor  be  a  valid  one,  the 
creditor  who  seizes  the  property  under 
an  attachment  becomes  a  trespasser. 
Nave  v.  Britton,  61  Tex.  572. 

In  determining  whether  the  trans- 
fer was  fraudulent  or  not,  the  goods 
having  been  taken  by  the  purchasers  in 
bulk,  the  inquiry  as  to  their  value  is 
to  be  with  reference  to  their  value  In 
bulk,  and  not  what  they  would  sell 
for  if  auctioned  off  to  the  highest 
bidder  either  in  bulk  or  in  lots.  Rey- 
nolds v.   Weinman  (Civ.   App.),  40  S. 
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W.  560,  affirmed  in  93  Tex.  694,  no  op. 
In  this  case  it  appeared  that  the  ac- 
tion was  brought  by  a  purchaser  of 
the  goods  of  the  attachment  defend- 
ant, said  purchaser  having  given  as  a 
consideration  for  the  goods  purchased 
a  hotel  mortgaged  for  as  much  as  it 
was  worth,  which  mortgage  was  then 
•due  and  which  he  was  unable  to  pay. 
Held,  upon  these  facts,  in  connection 
with  the  other  evidence  in  the  record, 
that  the  sale  was  in  fraud  of  the  at- 
tachment creditor,  and  that  the  pur- 
chaser suing  for  damages  for  the 
wrongful  attachment  was  not  entitled 
to  recover.  Stephens  v.  Allen  (Civ. 
App.),  31  S.  W.  314. 

Where  the  property  was  attached  in 
the  hands  of  third  persons  as  having 
been  fraudulently  conveyed  and  it  is 
shown  that  those  third  persons,  who 
are  now  suing  for  the  wrongful  attach- 
ment, took  the  goods  in  payment  of  a 
debt,  and  that  no  more  was  conveyed 
than  was  sufficient  to  satisfy  the  debt, 
and  that  the  sellers  reserved  no  in- 
terest therein,  the  attachment  was 
wrongful  and  the  verdict  and  judg- 
ment should  be  for  the  plaintiffs  in  the 
suit  for  the  wrongful  attachment.  Rey- 
nolds v.  Weinman  (Civ.  App.),  40  S. 
W.  560,  affirmed  in  93  Tex.  694,  no  op. 

Attaching  Plaintiff  Must  Have  Been 
a  Creditor  at  Time  of  Transfer.— In  an 
action  brought  by  B  to  recover  dam- 
ages for  the  wrongful  attachment  of 
property  the  defendants  can  not  de- 
fend that  the  property  had  been 
fraudulently  conveyed  to  B  by  A 
without  alleging  and  proving  that  they 
were  creditors  of  A  at  the  time  of  the 
•conveyance,  since  the  statute  as  to 
fraudulent  conveyance  applies  only  to 
creditors.  Evidence  that  the  attachment 
was  levied  on  the  goods  in  a  suit  in  the 
justice's  court  brought  by  the  defend- 
ants against  A  is  not  sufficient  where 
it  is  neither  alleged  nor  proven  that 
any  judgment  was  rendered  in  the 
action.  Hutchison  v.  McCord-Collins 
Commerce   Co.    (Civ.  App.),   46  S.  W. 


657.  See,  also,  DeGarca  v.  Galvan,  55 
Tex.  53;  Freiburg,  etc.,  Co.  v.  Fore- 
man, 1  App.  Civ.  Cases,  §  473; 
Bavouset  v.  York,  18  Tex.  Civ.  App. 
428,  46  S.  W.  61. 

13.   Foreign  Attachments  and  Seizures. 

An  action  for  wrongfully  suing  out 
an  attachment  in  one  state  may  be 
maintained  in*  another;  whether 
wrongfully  or  not,  must  be  tested  by 
the  laws  of  the  state  where  the  attach- 
ment is  obtained;  but,  although  valid 
in  form  under  the  laws,  the  question 
still  remains  whether  or  not  the  plain- 
tiff has  perverted  the  forms  of  the  law 
to  the  injury  of  the  defendant.  Wiley 
v.  Traiwick,  14  Tex.  662. 

An  action  to  recover  damages  for 
the  wrongful  suing  out  of  an  attach- 
ment is  not  sustained  by  evidence 
which  shows  that  the  alleged  seizure 
occurred  in  Mexico  and  that  the  prop- 
erty was  seized  under  the  order  of  a 
Mexican  alcalde  directing  that  it  be 
detained  and  put  in  the  custody  of 
some  secure  person.  Miles  v.  Butler, 
4  App.  Civ.  Cases,  §  237,  16  S.  W.  108. 

Plaintiff  may  obtain  damages  in 
such  case,  however,  by  declaring  on 
the  facts  and  proving  that  he  was  not 
indebted  to  the  defendant  in  any 
amount.  Miles  v.  Butler,  4  App.  Civ. 
Cases,  §  237,  16  S.  W.  108. 

B.      PERSONS     LIABLE     FOR 
WRONGFUL   ATTACHMENTS. 

1.  Generally. 

All  persons  who  contribute  to  the 
commission  of  a  tort  through  which 
injury  results  to  another  are  respon- 
sible as  principals.  Cabell  v.  Hamil- 
ton-Brown Shoe  Co.,  81  Tex.  104,  16 
S.  W.  811. 

2.  The    Attaching    Creditor    and    the 

Sureties     upon     the     Attachment 
Bond, 
a.    Generally. 

Where  none  of  the  grounds  speci- 
fied by  the  statute  exist,  both  the 
plaintiff  and  the  sureties  upon  the  at- 
tachment bond  are  liable  in  damages. 
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Petty  v.  Lang,  81  Tex.  238,  16  S. 
W.  999. 

An  execution,  being  based  upon  a 
valid  judgment,  protects  both  the  of- 
ficer and  the  person  procuring  it, 
while  a  writ  of  attachment,  being 
based  upon  a  mere  affidavit,  can  not 
be  invoked  as  a  protection  for  the 
party  procuring  its  issuance.  Cahn,  etc., 
Co.  v.  Bonnett,  62  Tex.  674. 

That  the  officer  is  responsible,  does 
not  relieve  the  plaintiffs  from  the  con- 
sequence of  their  unlawful  act. 
Punchard  v.  Taylor,  23  Tex.  424. 

b.  How  Far  Protected  by  Advice  of 
Counsel. 

It  is  not  error  to  refuse  to  charge 
a  jury  that  the  advice  of  counsel  given 
in  a  case,  truly  stated,  whether  correct 
or  not,  will  constitute  a  protection  to 
the  client,  if,  in  pursuing  it,  he  begins 
attachment  proceedings,  when  its 
tendency  would  be  to  divert  the  jury 
from  considering  independent  evi- 
dence of  a  malicious  intent.  Jacobs, 
etc.,  Co.  v.  Crum,  62  Tex.  401. 

c.  Measure  of  Sureties'  Liability. 
Where  the  sureties  on  an  attach- 
ment bond  had  no  other  part  in  the 
transaction  beyond  the  execution  of 
the  bond,  they  can  in  no  event  be  held 
for  anything  beyond  actual  damages. 
Faronx  v.  Cornwell,  40  Tex.  Civ.  App. 
529,  532,  90  S.  W.  537. 

Where  the  petition  contains  no 
charge  of  malice  against  the  surety  on 
the  attachment  bond,  it  is  insufficient 
to  sustain  a  judgment  against  him  for 
anything  more  than  actual  damages. 
Harkleroad  v.  Leonard,  28  Tex.  Civ. 
App.  133,  67  S.  W.  127. 

The  purpose  of  the  attachment  bond 
is  to  give  security  to  the  defendant  on 
which  he  may  rely  if  the  attachment 
be  wrongfully  sued  out,  and,  as  to  the 
sureties,  is  the  foundation  of  their 
liability;  not  so,  however,  as  to  the 
plaintiff  who  wrongfully  avails  himself 
of  process  which  is  too  often  used  for 
purposes  and  in  cases  never  contem- 
plated by  law.     As  against  a  plaintiff 


using  such  process,  the  basis  of  his 
liability  is  its  abuse  or  wrongful  use, 
whereby  a  defendant  is  deprived  of  the 
use  and  possession  of  his  property,  or 
it  may  be  of  the  property  itself. 
Against  such  a  person  the  action  may 
be  upon  the  bond  or  upon  the  liability 
which  arises  from  his  wrongful  act, 
and  in  the  latter  case  the  defendant 
is  not  limited  as  to  his  recovery  by 
the  amount  of  the  bond.  The  liability 
of  the  sureties,  however,  is  limited  by 
the  amount  of  the  bond  and  no  greater 
recovery  can  be  had  against  them. 
Half  v.  Curtis,  68  Tex.  640,  5  S.  W. 
451,   453. 

Suit  for  damages  against  principal 
and  sureties  on  attachment  bond  for 
wrongfully  and  maliciously  suing  out 
the  attachment;  actual  and  exemplary 
damages  were  claimed.  No  exception 
raised  the  question  of  the  liability  of 
the  sureties  for  only  actual  damages; 
nor  was  such  distinction  made  in  the 
charge.  The  verdict  found  separately 
the  actual  and  the  exemplary  damages. 
The  court  rendered  judgment  for  ex- 
emplary damages  against  the  principal 
alone.  Held,  that  the  judgment  is  the 
legitimate  and  only  legal  result  that 
can  be  derived  from  the  facts.  The 
sureties  could  not  be  made  liable. 
Emerson,  etc.,  Co.  v.  Skidmore,  7 
Tex.  Civ.  App.  641,  25  S.  W.  671. 

Exemplary  damages  are  not  recov- 
erable against  a  surety  on  a  bond  for 
a  distress  warrant.  Hamilton  v.  Kil- 
patrick  (Civ.  App.),  29  S.  W.  819.  See, 
also,  Wallace  &  Co.  v.  Finberg,  46 
Tex.  35,  49;  Woods  v.  Huffman,  64 
Tex.  98,  100;  Mayer  v.  Duke,  72  Tex. 
445,   565,   10   S.  W.   565. 

&    Liability  of  Attaching  Creditor  for 
Acts  of  Agent  or  Attorney.   * 

(1)    Generally. 

The  plaintiff  is  bound  by  the  acts  of 
his  agent  or  attorney,  and  more  es- 
pecially so  if,  after  full  information, 
he  approves  and  ratifies,  or  fails  to 
repudiate,   the    acts   of   such  agent  or 
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attorney.      Lee    v.    Wilkins,    1    Posey 
287,  300. 

Willis  &  Bro.  having  procured  a 
writ  of  attachment  from  the  district 
court  of  Galveston  County  against 
McNatt  &  March  upon  an  affidavit 
not  warranted  by  the  facts,  having 
sent  the  writ  by  their  agent  to 
Montague  County,  the  residence  of  the 
defendants  in  attachment,  and  having 
caused  the  seizure  of  the  goods  of  the 
defendants,  the  plaintiffs  thereby  so 
far  participated  in  the  seizure  as  to 
be  liable  in  trespass  for  damages  for 
the  illegal  seizure  in  Montague 
County.  Willis  &  Bro.  v.  McNatt,  75 
Tex.  69,  12  S.  W.  478. 

(2)  Where  Attachment  Quashed  be- 
cause Agent  Had  No  Authority  to 
Sign  Bond. 

Although  an  agent  had  no  authority 
to  sign  the  name  of  his  principal  to 
a  bond  to  obtain  an  attachment,  and 
the  attachment  was  quashed  on  that 
account,  yet,  if  he  acted  at  the  in- 
stance of  his  principal  in  procuring 
the  issuance  and  levy  of  .the  attach- 
ment, a  plea  of  reconvention  against 
the  principal  will  be  good,  if  there 
was  no  reasonable  grounds  for  suing 
out  the  attachment.  Peiser  &  Bro.  v. 
Cushman  &  Co.,  13  Tex.  390. 

(3)  Where  Writ  Was  Unsigned  or 
Otherwise    Defective. 

Although  the  writ  of  attachment  was 
not  signed  by  the  justice  by  whom  it 
purported  to  have  been  issued  nor  by 
any  one  else  authorized  to  sign  the 
same,  yet  if  the  plaintiffs  ratified  and 
adopted  the  acts  of  those  who  caused 
the  alleged  writ  to  be  issued  and  exe- 
cuted, they  are  liable  for  the  con- 
version of  the  defendant's  property. 
Sanger  Bros.  v.  Brandon  (Civ.  App.), 
88  S.  W.  431. 

(4)  Liability  for  Exemplary  Dam- 
ages. 

In  order  to  charge  plaintiff  in  the 
attachment  for  exemplary  damages,  in 
the  case  of  an  attachment  sued  out  by 
an   agent   or  attorney,  it  is   necessary 


that  the  agent  or  attorney  should  have 
sued  out  the  writ  maliciously  and  with- 
out probable  cause,  so  that  malice 
would  be  imputed  to  him  in  law,  and 
that  the  principal,  with  knowledge  of 
the  facts,  ratified  the  malicious  acts. 
Strauss  v.  Dundon  (Civ.  App.),  27  S. 
W.  503.  See,  also,  Tynburg  v.  Cohen, 
67  Tex.  220,  225,  2  S.  W.  734;  Willis 
&  Bro.  v.  McNeill,  57  Tex.  465,  466; 
Wallace  &  Co.  v.  Finberg,  46  Tex.  35, 
37;  Brown  v.  Bridges,  70  Tex.  661, 
665,  8  S.  W.  502;  Rankin  v.  Bell,  85 
Tex.  28,  35,  19  S.  W.  874. 

The  plaintiff  is  not  to  be  subjected 
to  exemplary  damages  because  of  the 
mistake  of  his  agent  or  attorney. 
(Wallace  &  Co.  v.  Finberg,  46  Tex. 
35,  50.)  Lee  v.  Wilkins,  1  Posey  287, 
300,   303. 

One  who  by  his  conduct  ratifies  and 
confirms  the  act  of  his  agent  who  sues 
out  an  attachment,  knowing  the 
grounds  on  which  the  writ  is  obtained 
are  without  foundation,  is  liable  in  ex- 
emplary damages.  Jacobs,  etc.,  Co.  v. 
Crum,   62  Tex.   401. 

The  failure  of  a  debtor  to  pay  a  debt 
does  not  authorize  the  suing  out  of  an 
attachment,  and  when  upon  this 
ground  a  principal  directs  his  agent 
to  sue  out,  and  cause  to  be  levied,  an 
attachment  without  reference  to 
whether  the  grounds  recognized  by 
law  as  sufficient  to  authorize  it,  exist, 
the  agent's  act  must  be  deemed  the 
act  of  the  principal,  and  his  negligence, 
rashness  or  carelessness  in  making  an 
untrue  affidavit  for  an  attachment, 
when  such  as  to  clearly  show  a  con- 
scious indifference  to  the  rights  of  a 
defendant,  must  be  deemed  malicious, 
and  the  act  as  authorized  by  the  prin- 
cipal. Blum  v.  Stein,  68  Tex.  608,  5 
S.  W.   454. 

Malice  of  Agent  Not  Imputed  to 
Principal;  but  Otherwise  as  to  Acts 
Calling  for  Actual  Damages. — If  an 
agent,  who  makes  the  affidavit  and 
bond  in  an  attachment  proceeding, 
acts  maliciously  in  doing  it,  he  is  re- 
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sponsible;  but  his  malice  will  not  be 
imputed  by  presumption  to  his  prin- 
cipal, though  his  wrong  judgment  in 
suing  out  the  writ  would  be.  Wallace 
&  Co.  v.  Finberg,  46  Tex.  35,  37;  Till- 
man &  Co.  v.  Adams  &  Co.,  2  App. 
Civ.  Cases,  §  308;  Lee  v.  Wilkins,  1 
Posey  287,  300. 

Must  Have  Been  Knowledge,  Par- 
ticipation, or  Ratification. — To  make 
the  principal  liable  for  exemplary 
damages  caused  by  the  malice  of  his 
agent,  the  evidence  must  show  that  he 
had  knowledge  of,  and  participated  in 
ihe  malice,  or  afterwards  ratified, 
adopted  or  approved  the  malicious 
acts.  Willis  &  Bro.  v.  McNeill,  57 
Tex.  465;  Wallace  &  Co.  v.  Finberg, 
46  Tex.  35,  36;  Hays  v.  Houston,  etc., 
R.  Co.,  46  Tex.  272;  Tillman  &  Co.  v. 
Adams  &  Co.,  2  App.  Civ.  Cases, 
§  308. 

Where  there  is  an  entire  absence 
of  evidence  that  plaintiffs  participated 
in  the  malice  of  their  agent  in  suing 
out  an  attachment,  or  afterwards  ap- 
proved and  ratified  it,  the  court  is  not 
warranted  in  submitting  to  the  jury 
the  issue  as  to  their  liability  for  ex- 
emplary damages  on  account  thereof. 
Thompson  v.  Bell,  11  Tex.  Civ.  App. 
1,  32  S.  W.  142. 

A  plaintiff  in  attachment,  not  having 
authorized  his  agent  to  seize  goods  of 
another  than  the  defendant  in  attach- 
ment, and  being  ignorant  of  any 
wrongful  seizure  by  his  agent,  is  not 
liable  for  exemplary  damages  to  the 
owner  of  goods  wrongfully  seized. 
Heidenheimer  v.  Sides,  67  Tex.  32,  2 
S.  W.  87. 

If  the  principal  authorized  and  di- 
rected the  agent  to  sue  out  the  attach- 
ment, or  knowing  his  purpose  to  do 
so,  sanctioned  his  action,  he  is  liable 
for  the  malice  of  the  agent.  Tillman 
&  Co.  v.  Adams  &  Co.,  2  App.  Civ. 
Cases,  §  308. 

If  the  principal,  although  he  did  not 
in  any  manner  participate  in  the 
malicious  acts  of  the  agent,  yet,  after- 


wards ratified,  adopted  or  approved 
the  same,  he  is  liable  for  the  malice 
of  the  agent.  Tillman  &  Co.  v.  Adams 
&  Co.,  2  App.  Civ.  Cases,  §  308. 

The  malice  of  the  agent  in  attach- 
ing the  property  will  be  imputed  to 
the  principal  where  he  must  have 
known  of  it — the  inventory  of  the 
goods  showing  them  to  be  exempt 
property — and  he  failed  to  repudiate 
the  act  of  the  agent.  Harkleroad  v. 
Leonard,  28  Tex.  Civ.  App.  133,  67 
S.  W.  127. 

Ratification  Must  Have  Been  with 
Knowledge  of  Facts. — A  principal 
who  was  not  himself  actuated  by 
malice,  is  not  liable  in  exemplary  dam- 
ages for  the  wrongful  act  of  his  agent 
in  suing  out  and  levying  an  attach- 
ment maliciously  and  without  prob- 
able cause,  even  though  he  ratified 
and  approved  the  same  by  accepting 
the  benefits  thereof,  unless  at  the  time 
of  such  ratification  and  approval  he 
had  knowledge  of  such  facts  as  showed 
the  wrongful  acts  of  the  agent.  Tyn- 
burg  v.  Cohen,  67  Tex.  220,  224,  2  S. 
W.    734. 

The  principal  can  not  be  held  to 
have  ratified  the  malicious  acts  of  his 
agent  if  such  ratification  was  without 
knowledge  of  the  existence  of  malice, 
or  of  facts  and  circumstances  from 
which  it  might  be  inferred.  Gimbel  v. 
Gomprecht   (Civ.  App.),  36  S.  W.  78t 

Thus  where  a  telegram  from  the 
sheriff  to  the  plaintiffs  merely  informed 
them  that  the  attachment  had  been 
sued  out  by  the  agent  and  asked  them 
if  they  ratified  his  act,  a  reply  in  these 
words  "We  ratify  action  of  C,  who 
represents  us,"  can  not  be  held  to  be 
an  adoption  of  his  malicious  conduct, 
or  as  making  them  responsible  for  it 
if  they  knew  of  no  acts  which  should 
have  put  them  on  notice  that  the  action 
of  the  agent  was  malicious.  Gimbel  v. 
Gomprecht   (Civ.  App.),  36  S.  W.  781. 

When  in  an  action  to  recover  ex- 
emplary damages  for  wrongfully  suing 
out  a  writ  of  attachment  it  appeared 
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that  the  affidavit  for  the  writ  was  made 
by  an  agent  of  a  nonresident  plaintiff, 
who  was  made  a  party  defendant  with 
his  principals,  it  was  error  to  charge 
the  jury  that  if  the  defendants  or 
either  of  them  had  no  probable  cause 
for  suing  out  the  writ,  and  were 
actuated  by  malice  or  evil  motive  in 
the  issuance  and  levy  of  the  writ,  the 
plaintiff  would  be  entitled  to  a  verdict 
against  all  the  defendants  for  ex- 
emplary damages.  Tynburg  v.  Cohen, 
67  Tex.  220,  2  S.  W.  734. 

The  error  in  such  a  charge  is  not 
corrected  by  charging  also  that  the 
principals  would  not  be  liable  for 
exemplary  damages  if  the  agent  was 
influenced  by  malice  and  they  were 
not,  unless  the  jury  believed  that  the 
principal  accepted  the  act  of  the  agent, 
ratified  and  approved  the  same  and  re- 
ceived the  benefit  thereof.  This  was 
defective  in  not  stating  that,  to  render 
the  principals  liable  as  having  ratified 
the  agent's  act,  it  was  necessary  that 
they  should  have  had  knowledge  of 
such  facts  as  showed  the  wrongful 
conduct  of  their  agent  at  the  time  they 
accepted  and  approved  his  act.  Tyn- 
burg v.  Cohen,  67  Tex.  220,  2  S.  W. 
734. 

Fact  Cases. — See  opinion  for  facts 
held  to  be  considered  in  determining 
the  responsibility  of  a  principal  for 
the  malicious  act  of  his  agent  in  suing 
out  a  writ  of  attachment.  Jacobs,  etc., 
Co.  v.  Crum,  62  Tex.  401. 

See  facts  held  sufficient  to  show  that 
an  agent  was  more  than  a  mere  serv- 
ant of  the  corporation,  as  he  repre- 
sented it  in  its  corporate  capacity  in 
the  matters  involved.  It  was  proper 
to  submit  the  issue  of  exemplary  dam- 
ages upon  evidence  tending  to  show 
malice,  etc.,  on  part  of  such  agent  in 
the  matter  of  the  attachment.  Emer- 
son, etc.,  Co.  v.  Skidmore,  7  Tex.  Civ. 
App.  641,  25  S.  W.  671. 

3.    Liability  of  Plaintiff's  Attorney. 

In  order  that  there  may  be  a  re- 
covery against  the  attorney  of  the  at- 


tachment plaintiff  there  must  be  evi- 
dence of  participation  on  the  part  of 
such  attorney  and  the  burden  is  upon 
the  person  alleging  the  wrongful  levy 
of  the  attachment  to  show  this. 
The  mere  fact  that  the  attachment 
was  wrongful  and  that  the  defendant 
was  the  attorney  for  the  plaintiff 
therein  is  not  sufficient.  Matthews  v. 
Boydstun  (Civ.  App.),  31  S.  W.  814, 
affirmed  in  93  Tex.  734,  no  op. 

4.  Liability  of  Plaintiff's  Agent. 

See  ante,  "Liability  of  Attaching 
Creditor  for  Acts  of  Agent  or  At- 
torney," IX,  B,  2,  d,  et  seq. 

5.  Liability  of  the   Officer  and  Sure- 

ties on  His  Bond, 
a.   How  Far  Protected  by  the  Writ. 
(1)    As    to    Levy    upon    Defendant's 
Property. 

In  the  absence  of  anything  tending 
to  show  that  the  officer  making  the 
levy  participated  in  the  procuring  of 
a  writ,  he  is  not  liable  for  the  conse- 
quences of  the  unlawful  issuance  of 
the  writ  as  distinguished  from  an  un- 
lawful and  oppressive  levy.  Faroux  v. 
Cornwell,  40  Tex.  Civ.  App.  529,  532, 
90  S.  W.  537. 

Where  only  actual  damages  are 
claimed  against  an  officer  sued  for  the 
seizure  of  personal  property  of  the 
defendant,  that  he  acted  under  a  valid 
writ  will  be  a  protection  at  suit  of 
the  defendant  in  the  writ  under  which 
he  acted.  Mayer  v.  Duke,  72  Tex.  445, 
10  S.  W.  565. 

Though  a  sheriff  in  whose  hands 
a  writ  of  attachment  is  placed  to  be 
executed  may  have  knowledge  of  the 
insufficiency  of  the  cause  of  action  on 
which  the  writ  issued,  and  that  the 
process  of  court  was  applied  for  in 
malice  against  the  defendant,  it  is  his 
duty  to  execute  it,  and  for  doing  this 
he  is  not  liable  on  his  official  bond. 
Rice  v.  Miller,  70  Tex.  613,  8  S.  W.  317. 

It  appearing  that  the  attachment 
was  regular  on  its  face,  and  no  irreg- 
ularity in  the  action  of  the  officer  be- 
ing shown  in    evidence,  either    in   the 
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seizure  or  sale  of  the  goods  levied 
upon,  the  court  should  have  instructed 
the  jury  to  find  for  the  officer.  Blum 
v.  Strong,  71  Tex.  321,  6  S.  W.  167. 

For  a  proper  and  legal  execution  of 
such  process,  according  to  its  man- 
dates, the  officer  of  the  law  to  whom 
it  is  directed  incures  no  liability  to  the 
injured  party.  Hubbard  v.  Lord,  59 
Tex.  384;  Hillard  v.  Wilson,  65 
Tex.  280. 

Where,  however,  the  officer  to  whom 
a  writ  of  attachment  is  directed,  over- 
stepping the  bounds  of  discretion  al- 
lowed him  by  the  writ,  makes  use  of  it 
to  wrongfully  and  unnecessarily  op- 
press and  injure  the  defendant,  he 
commits  a  trespass,  for  which  a  civil 
action  will  lie  against  him.  Hilliard  v. 
Wilson,  65  Tex.  286. 

(2)  Seizure  of  Property  of  Third  Per- 
sons, Property  Mortgaged  or 
Otherwise  Encumbered. 
A  writ  of  attachment  only  gives  an 
officer  authority  to  seize  the  property 
of  the  person  against  whom  it  is  is- 
sued, and  if  he  seizes  property  of  any 
other  person  than  the  defendant  named 
therein  he  becomes  liable  to  the  same 
extent  as  any  other  person  would  by 
doing  such  act  without  legal  process. 
He  not  only  renders  himself  liable  as 
a  trespasser  when  he  takes  the  goods 
of  a  person  not  named  in<  the  writ  as 
defendant,  but  such  taking  is  a  mal- 
feasance in  office,  constituting  a  breach 
of  his  bond  given  for  the  faithful  per- 
formance of  the  duties  of  his  office, 
and  therefore  renders  his  sureties  on 
such  bond  liable  for  damages  because 
of  the  injury  sustained.  Epps  v. 
Hazlewood,  40  Tex.  Civ.  App.  325, 
327,  89  S.  W.  809;  Heidenheimer  v. 
Sides,  67  Tex.  32,  2  S.  W.  87;  Ellis  v. 
Bonner,  80  Tex.  198,  201,  15  S.  W.  1045. 
When  property  rightfully  in  the 
possession  of  a  mortgagee  is  taken 
under  a  writ  of  attachment,  the  mort- 
gagees may  proceed  directly  against 
the  sheriff  and  his  sureties  for  a  wrong- 
ful attachment;  but  it  rests  upon   the 


sheriff  to  take  such  steps  as  would 
bring  parties  on  his  indemnity  bond 
promptly  before  the  court.  Stiles  v. 
Hill,  etc.,  Co.,  62  Tex.  429. 

A  sheriff,  who  refuses  to  recognize 
a  seller's  right  of  stoppage  in  transitu 
and  persists  in  seizing  and  holding 
the  goods  under  an  attachment  after 
notice  thereof,  becomes  liable  with 
the  attaching  creditor  for  the  value 
of  the  goods.  Harris  v.  Tenney 
(Sup.),  20  S.  W.  82. 

(3)    Levy  after  Return  Day. 

In  the  case  of  a  levy  after  the  re 
turn  day,  the  writ  affords  no  justifica- 
tion to  the  officer  making  the  levy. 
He  is  a  mere  trespasser  and  is  liable 
for  the  value  of  the  property  con- 
verted. Jordan  v.  Henderson,  39  Tex. 
Civ.  App.  89,  91,  86  S.  W.  961;  Nance 
v.  Barber,  7  Tex.  Civ.  App.  Ill,  26  S. 
W.   151. 

b.  How  Far  Protected  by  Indemnity 
Bond  or  Command  of  Plaintiff. 

The  tender  of  an  indemnity  bond 
imposes,  on  the  sheriff  no  duty  not 
imposed  by  law.  He  can  not  be 
legally  required  to  commit  a  trespass 
merely  because  an  indemnity  bond  has 
been  tendered  or  given;  as  for  ex- 
ample, to  make  a  levy  after  the  return 
day  of  the  writ.  The  mere  tender  of 
such  a  bond  can  not  be  construed  as 
a  request  to  the  officer  to  do  anything 
other  than  what  he  might  lawfully  do 
without  it,  and  if  he.  makes  an  unlaw- 
ful levy  the  sureties  on  the  bond  can 
not  be  held  liable  therefor  in  the  ab- 
sence of  a  participation  in  the  tres- 
pass or  a  ratification  thereof.  Jordan 
v.  Henderson,  39  Tex.  Civ.  App.  89, 
91,  92,  86  S.  W.  961. 

Where  the  officer  was  informed  that 
the  property  was  not  that  of  the  de- 
fendant named  in  the  writ  of  attach- 
ment, but  that  it  belonged  to  a  third 
person,  the  fact  that  the  plaintiff  in 
the  writ  directed  him  to  make  the  levy, 
and  to  that  end  grave  him  an  indem- 
nity bond,  does  not,  as  a  matter  of 
law,   exonerate   him   from   liability  for 
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exemplary  damages.     Epps   v.   Hazle- 
wood,    40  Tex.   Civ.    App.   325,   327,  89 

5.  W.  809. 

Notwithstanding  such  facts,  the 
question  as  to  whether  he  acted  ma- 
liciously or  whether  his  wrongul  act 
in  seizing  the  property  of  the  third 
person  was  coupled  with  an  inten- 
tional wrong,  is  a  question  of  fact  to 
be  determined  by  the  jury  from  the 
evidence.  Epps  v.  Hazlewood,  40  Tex. 
Civ.  App.  325,  327,  89  S.  W.  809. 

6.  When  Plaintiff    and    Officer  Both 

Liable. 

The  illegal  and  oppressive  execution 
of  the  writ  by  the  sheriff  makes  him  a 
trespasser,  and  where  the  plaintiffs  in 
attachment  instigate  these  acts  of  the 
sheriff,  and  combine  and  confederate 
with  him  to  have  them  performed, 
they  are  accessories  to  his  conduct 
and  participants  in  his  oppressive  acts, 
and  trespassers  equally  with  himself. 
Hilliard  v.  Wilson,  65  Tex.  286;  Hil- 
liard  Bros.  v.  Wilson,  76  Tex.  180, 
183.  13   S.  W.  25. 

If  a  writ  of  attachment  is  levied 
upon  exempt  property  by  order  of  the 
plaintiff,  both  he  and  the  levying  of- 
ficer will  be  liable  in  any  event  in 
actual  damages,  regardless  of  whether 
the  writ  was  wrongfully  or  rightfully 
sued  out.  Faroux  v.  Cornwell,  40  Tex. 
Civ.   App.   529,   532,  90  S.   W.  537. 

If  a  levy  upon  exempt  property  is 
made  by  an  officer  and  participated  in 
by  the  plaintiff  under  circumstances  of 
oppression  and  aggravation  both  may 
be  subjected  to  a  verdict  for  ex- 
emplary damages.  Faroux  v.  Cornwell, 
40  Tex.  Civ.  App.  529,  532,  90  S.  W. 
537. 

7.  Liability  of   Sureties  upon   Indem- 

nity Bond. 

See,  also,  ante,  "Judgment  on  Bond; 
Amount  of  Recovery,  Distribution, 
etc.,"  VI,  E,  2,  c,   (2). 

All    persons    who    contribute    to    the 

commission    of   a   tort   through    which 

injury  results  to  another  are  responsi- 

.  ble  as  principals,  and  such  persons  as 


induce  a  wrongful  levy  to  be  made,  by 
giving  to  the  officer  making  it  an  in- 
demnity bond,  may  be  treated  as  tres- 
passers. Cabell  v.  Hamilton-Brown 
Shoe  Co.,  81  Tex.  104,  16  S.  W.  811. 

As  regards  the  officer  executing  the 
writ,  the  liabilities  of  the  sureties  upon 
an  indemnity  bond  is  upon  the  bond; 
but  as  regards  the  person  whose  goods 
have  been  wrongfully  seized,  their 
liability,  if  any  exists,  is  that  of  tres- 
passers. Cabell  v.  Hamilton-Brown 
Shoe  Co.,  81  Tex.  104,  16  S.  W.  811; 
Unsell  v.  Sisk,  37  Tex.  Civ.  App.  34, 
83  S.  W.  34. 

Therefore,  they  are  not  responsible 
for  the  trespass  or  tort  unless  the 
levy  was  induced  by  the  execution  of 
the  bond.  Unsell  v.  Sisk,  37  Tex.  Civ. 
App.   34,   83   S.    W.   34. 

Sureties  upon  an  indemnity  bond 
can  not  be  held  liable  for  an  unlawful 
levy  of  the  attachment  made  after  the 
return  day  of  the  writ,  where  it  ap- 
pears that  they  executed  the  bond  as 
a  matter  of  mere  accommodation,  and 
that  after  its  execution  they  had  no 
further  notice  nor  any  knowledge  of 
the  levy  of  the  writ  after  the  return 
day  thereof,  until  after  the  institution 
of  the  suit  against  them,  and  that  they 
in  .no  manner  advised,  directed  or  con- 
sented to  the  levy  of  the  writ  after 
the  return  day  thereof,  and  that  they 
did  not  receive  or  participate  in  the 
proceeds  of  the  sale,  or  in  any  man- 
ner ratify  the  unlawful  levy.  Jordan 
v.  Henderson,  39  Tex.  Civ.  App.  89, 
91,  86  S.  W.  961. 

C.  DAMAGES    RECOVERABLE. 
1.  No   Recovery   without   Some   Dam- 
age. 

A  defendant  is  not  entitled  to  dam- 
ages as  of  course  upon  the  wrongful 
suing  out  and  levy  of  an  attachment. 
In  order  to  recover  even  nominal  dam- 
ages, some  actual  damage  must  be 
shown.  Jordan  v.  David,  20  Tex.  712; 
Dwyer  v.  Testard,  1  App.  Civ.  Cases, 
§  1228;  Gardner  v.  Bell,  14  Tex.  Civ. 
App.  356,  38  S.  W.  239;  Hume  v.  Net- 
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ter,  etc.,  Co.  (Civ.  App.),  72  S.  W.  865, 
867,  affirmed  in  97  Tex.  637,  no  op.; 
Seal  v.  Holcomb,  48  Tex.  Civ.  App. 
330,  107  S.  W.  916,  918.  See,  also,  ante, 
"Must  Be  Something  More  than  Mere 
Suing  Out  of  Writ  or  Endorsement  of 
Levy,"  IX,  A,  8. 

A  defendant  is  not  entitled  to  dam- 
ages as  of  course  on  the  dissolution  of 
an  injunction;  but  only  on  proof  of 
actual  damage.  And  it  would  seem 
that  the  rule  is  the  same  where  a  writ 
of  attachment  or  sequestration  is 
quashed.    Jordan  v.  David,  20  Tex.  712. 

In  order  to  recover  actual  damages 
the  defendant  must  show,  first,  that  the 
grounds  upon  which  the  attachment 
issued  are  untrue,  and,  second,  the 
damages  resulting  to  him  from  the  is- 
suance of  the  writ.  Dwyer  v.  Testard, 
1   App.   Civ.  Cases,  §  1228. 

Where  no  injury  to  defendants' 
credit  or  reputation  in  business  was 
shown  to  have  been  occasioned  by  the 
issuance  and  levy  of  an  attachment 
upon  their  cotton  seed  hulling  plant, 
and  no  evidence  was  adduced  to  show 
or  tending  to  show  the  reasonable 
value  of  the  use  of  the  property  at- 
tached during  the  time  it  was  in  pos- 
session of  the  sheriff  under  the  at- 
tachment, they  were  not  entitled  to 
recover  on  their  cross  action  for  dam- 
ages. Hume  v.  Netter,  etc.,  Co.  (Civ. 
App.),  72  S.  W.  865,  867,  affirmed  in 
97  Tex.  637,  no  op. 

C.  G.,  a  merchant,  by  trust  deed  con- 
veyed his  stock  of  goods  to  J.  G.,  as 
trustee,  to  secure  certain  debts.  D.  & 
Co.,  creditors  of  C.  G.,  attached  a  part 
of  the  goods  by  a  levy  made  and  in- 
ventory taken,  but  without  removing 
the  goods  from  the  shelves,  as  J.  G., 
then  in  possession,  promised  the  of- 
ficer to  replevy  them  soon.  J.  G.  then 
had  C.  G.,  defendant  in  that  suit,  to 
replevy  to  the  goods,  and  he,  J.  G., 
retained  the  possession  thereof  and 
sold  the  goods.  The  attachment  was 
quashed  because  of  a  defect,  and  J.  G. 
sued  D.    &   Co.,   for   the   value   of   the 


goods.  Held,  that  plaintiff  was  not 
entitled  to  recover;  following  Field  v. 
Munster,  11  Tex.  Civ.  App.  341,  32  S. 
W.  417,  to  the  effect  that,  although  a 
seizure  or  conversion  may  be  wrongful, 
some  damage  must  be  shown  to  war- 
rant a  recovery  therefor.  Gardner  v. 
Bell,  14  Tex.  Civ.  App.  356,  38  S.  W. 
239. 

Where  an  attachment  was  levied 
upon  defendant's  interest  in  a  partner- 
ship merely  by  the  'giving  of  notice 
as  contemplated  by  Revised  Statutes  of 
1895,  art.  2352,  and  defendant  was  per- 
mitted to  continue  in  charge  of  the 
property  and  business  and  to  conduct 
the  same  as  before,  and  the  evidence 
showed  that  the  sales  were  as  good 
after  the  levy  of  the  attachment  as  be- 
fore, and  that  the  business  sustained 
no  loss  or  damage  whatever,  the  de- 
fendant was  not  entitled  to  an  instruc- 
tion  to  the  effect  that:  "If  the  attach- 
ment was  wrongfully  sued  out  and 
levied,  the  law  implies  some  damage 
from  the  suing  out  of  the  attachment, 
its  levy,  and  the  tying  up  of  the  prop- 
erty, and  in  such  a  case  you  would 
have  to  find  some  actual  damage,  but 
a  nominal  sum."  In  such  a  case  the 
effect  of  the  levy  was  similar  to  the 
service  of  a  writ  of  garnishment 
creating  a  mere  lien  on  the  property 
which,  in  the  absence  of  special  re- 
sults, not  herein  shown,  was  productive 
of  no  legal  injury  whatever.  Seal  r. 
Holcomb,  48  Tex.  Civ.  App.  330,  107 
S.  W.  916,  918. 

While  it  is  very  generally  held  that 
for  every  infraction  of  a  legal  right 
the  law  will  imply  some  damage,  the 
contention  that  in  the  case  stated  in 
the  preceding  paragraph  the  defendant 
was  entitled  to  at  least  nominal  dam- 
ages is  not  sustained  by  the  cases  of 
Farrar  v.  Talley,  68  Tex.  349,  4  S.  W. 
558;  Brown  v.  Bridges,  70  Tex.  661,  S 
S.  W.  502;  Girard  v.  Moore  (Ciy. 
App.)  24  S.  W.  652.  In  those  cases  it 
appears  that  an  actual  trespass  was 
committed  in  the  levies  made,  whereas 
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in  this  case  there  was  no  levy  except 
by  the  giving  of  notice.  In  the  absence 
of  an  actual  trespass  and  in  the  ab- 
sence of  any  proof  of  damages  of  any 
character  the  defendant  was  not  en- 
titled to  recover  even  nominal  dam- 
ages. Seal  v.  Holcomb,  48  Tex.  Civ. 
App.  330,  107  S.  W.  916,  917.  See, 
also,  Trawick  v.  Martin-Brown  Co., 
79  Tex.  460,  14  S.  W.  564;  Girard  v. 
Moore,  86  Tex.  675,  26  S.  W.  945. 

2.  Nominal  Damages. 

Where  an  officer  levying  a  writ  took 
only  constructive  possession  of  the 
property  and  the  defendant  was  never 
deprived  of  the  possession  thereof,  he 
can  not  recover  more  than  nominal 
damages,  under  an  allegation  and 
prayer  for  the  value  of  the  property 
as  an  element  of  damages.  Low  v. 
XeSmith   (Civ.  App.),  77  S.  W.  32. 

A  defendant  in  attachment  which  is 
wrongfully  and  maliciously  sued  out, 
may  recover  such  actual  damages  as 
result  to  him  from  being  dispossessed 
of  his  property,  though  it  may  not 
have  been  taken  by  the  officer  into 
actual  possession  if  the  levy  was  such 
as  to  place  it  in  custodia  legis.  Rice 
v.  Miller,  70  Tex.  613,  8  S.  W.  317. 

3.  When    Actual,     When    Exemplary 

Damages  Recoverable, 
a.    Generally. 

Where  an  attachment  is  wrongfully 
sued  out,  that  is,  where  the  alleged 
grounds  of  attachment  are  untrue  in 
fact,  the  defendant  is  always  entitled 
to  recover  the  actual  damages  sus- 
tained without  regard  to  whether  there 
existed  probable  cause  for  the  attach- 
ment or  not.  Schwartz  v.  Burton,  1 
App.  Civ.  Cases,  §  1216;  Walcott  v. 
Hendrick,  6  Tex.  406,  407;  Adams  & 
Co.  v.  Haught,  14  Tex.  243,  248; 
Monroe  v.  Watson,  17  Tex.  626;  Gray 
v.  Burk,  19  Tex.  228;  McCown  v. 
Schrimpf,  21  Tex.  22;  Reed  v.  Samuels, 
22  Tex.  114;  Culbertson  v.  Cabeen,  29 
Tex.  247,  248,  255;  Clark  v.  Wilcox,  31 
Tex.  322,-  323;  Harris  v.  Finberg,  46 
Tex.  79,  90;  Craddock  v.  Goodwin,  54 
2  Tex— 32 


Tex.  578,  584;  Carothers  v.  Mcllhenny 
Co.,  63  Tex.  138;  Bear  Bros.  v.  Marx, 
63  Tex.  298;  Woods  v.  Huffman,  64 
Tex.  98;  Heidenheimer  &  Co.  v.  Sides, 
67  Tex.  32,  2  S.  W.  87;  Kaufman  v. 
Armstrong,  74  Tex.  65,  11  S.  W.  1048; 
Yarborough  v.  Weaver,  6  Tex.  Civ. 
App.  215,  25  S.  W.  468;  Melvin  v. 
Chancy,  8  Tex.  Civ.  App.  252,  28  S. 
W.  241;  Lawson  v.  Goodwin,  37  Tex. 
Civ.  App.  484,  485,  84  S.  W.  279; 
Faroux  v.  Cornwell,  40  Tex.  Civ..  App. 
529,  532,  90  S.  W.  537;  Davis  v. 
Rawlins,  1  App.  Civ.  Cases,  §  17; 
Fechheimer  v.  Ball,  1  App.  Civ.  Cases, 
§§  766,  767;  Handel  v.  Kramer,  1  App. 
Civ.  Cases,  §§  826,  827;  Miles  v.  Butler, 
4  App.  Civ.  Cases,  §  237,  16  S.  W.  108; 
Cox  v.  Trent  (Civ.  App.),  34  S.  W.  764. 

And  if  in  addition  to  being  wrong- 
ful, the  attachment  was  sued  out 
maliciously  and  without  probable 
cause,  the  defendant  is  entitled,  in  ad- 
dition to  his  actual  damages,  to  re- 
cover exemplary  or  vindictive  dam- 
ages. Harris  v.  Finberg,  46  Tex.  79; 
Cole  v.  Tucker,  6  Tex.  266;  Walcott  v. 
Hendrick,  6  Tex.  406,  407;  Reed  v. 
Samuels,  22  Tex.  114;  Culbertson  v. 
Cabeen,  29  Tex.  247,  248;  Craddock  v. 
Goodwin,  54  Tex.  578,  586;  Jacobs, 
etc.,  Co.  v.  Crum,  62  Tex.  401;  Heiden- 
heimer &  Co.  v.  Sides,  67  Tex.  32,  2 
S.  W.  87;  Melvin  v.  Chancy,  8  Tex. 
Civ.  App.  252,  28  S.  W.  241;  Lawson 
v.  Goodwin,  37  Tex.  Civ.  App.  484, 
485,  84  S.  W'.  279;  Faroux  v.  Cornwell, 
40  Tex.  Civ.  App.  529,  532,  90  S.  W. 
537;  Dreiss  v.  Faust,  1  App.  Civ.  Cases, 
§§  33,  36;  Viviola  v.  Kuezek,  1  App. 
Civ.  Cases,  §§  634,  635;  Fechheimer  v. 
Ball,  1  App.  Civ.  Cases,  §§  766,  767; 
Schwartz  v.  Burton,  1  App.  Civ.  Cases, 
§  1216;  Dwyer  v.  Testard,  1  App.  Civ. 
Cases,  §  1228;  Miles  v.  Butler,  4  App. 
Civ.  Cases,  §  237,  16  S.  W.  108. 

If  an  attachment  be  wrongfully  sued 
out  upon  a  ground  untrue  in  fact, 
damages  may  be  recovered  though 
there  existed  probable  cause.  Ca- 
rothers v.    Mcllhenny   Co.,   63   Tex.    138. 
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To  show  that  plaintiff  in  the  writ 
acted  in  good  faith,  and  that  there 
was  probable  cause  for  his  action, 
would  be  a  sufficient  answer  to  a  claim 
for  exemplary  damages,  but  would  not 
constitute  a  good  defense  to  the  suit 
for  actual  damages  for  the  wrongful 
suing  out  of  the  attachment.  It  was 
not  improper,  therefore,  to  refuse  a 
charge  to  the  effect  that  if  probable 
cause  existed  for  the  attachment, 
neither  actual  nor  exemplary  damages 
could"  be  recovered.  Yarborough  v. 
Weaver,  6  Tex.  Civ.  App.  215,  25  S. 
W.  468.  • 

The  amount  of  damages  that  may 
be  awarded  for  wrongfully  suing  out 
an  attachment  depends  in  a  great 
measure  upon  the  motives  of  the  plain- 
tiff. If  these  were  malicious — if  there 
was  no  probable  cause  for  the  pro- 
ceeding, and  it  was  instituted  to  vex 
and  harass  the  defendant,  the  dam- 
ages should  be  exemplary;  but  if  the 
motive  was  an  honest  desire  to  secure 
the  payment  of  a  just  debt,  though 
there  was  no  sufficient  legal  cause  for 
the  attachment,  the  damages  really 
sustained  should  be  the  measure  of 
redress.  The  jury  must  determine 
upon  the  evidence  as  to  the  motives 
of  the  plaintiff  and  the  amount  of 
damages.  Walcott  v.  Hendrick,  6  Tex. 
406,  407. 

In  actions  for  malicious  trespasses 
on  personal  property,  vindicatory  or 
corrective  damages  may  be  awarded. 
Compensation,  in  the  legal  and  tech- 
nical signification  of  the  term,  is  not 
deemed  a  sufficient  recompense  for  in- 
juries of  this  character.  Craddock  v. 
Goodwin,  54  Tex.  578,  586;  Cole  v. 
Tucker,  6  Tex.  266. 

When  an  attachment  is  merely 
wrongfully  sued  out  against  a  debtor, 
upon  a  plea  of  reconvention  for  dam- 
ages, for  the  suing  out  of  such  attach- 
ment, the  jury  can  only  give  such 
damages  as  the  defendant  has  actually 
sustained  by  reason  of  the  attachment; 
but    when    the    attachment    has    been 


sued  out  maliciously,  and  with  the  in- 
tention to  harass  and  injure  the  de- 
fendant, they  may  award  exemplary 
damages.  Reed  v.  Samuels,  22  Tex. 
114. 

If  in  suing  out  an  attachment  the 
plaintiff  was  not  actuated  by  malice 
towards  the  defendant,  nor  other  mo- 
tive than  a  desire  to  secure  the  pay- 
ment of  the  debt  sued  upon,  the  rule 
of  damages,  if  the  attachment  be  dis- 
solved, is  the  damages  actually  sus- 
tained. Pas.  Dig.,  art.  3446,  note  797; 
Gray  v.  Burk,  19  Tex.  228;  McCown  v. 
Schrimpf,  21  Tex.  22;  Clark  r.  Wilcox, 
31  Tex.   322,  323. 

The  owner  of  goods  seized  under 
a  writ  of  attachment  against  another 
can  not  recover  from  the  officer  levy- 
ing the  writ  more  than  actual  dam- 
ages, if  the  writ  was,  upon  its  face, 
valid,  if  there  was  evidence  that  goods 
of  the  defendant  in  attachment  were 
stored  with  goods  of  the  plaintiff,  and 
if  the  officer*  acted  without  malice,  and 
in  good  faith,  believing  that  the  goods 
seized  belonged  to  the  defendant  in 
attachment.  Heidenheimer  &  Co.  r. 
Sides,  67  Tex.  32,  2  S.  W.  87. 

Where  the  plaintiffs  property  had 
been  seized  in  Mexico  under  the  order 
of  a  Mexican  alcade  directing  it  to 
be  detained  and  put  in  custody  of 
some  secure  person,  plaintiff  may  ob- 
tain actual  damages  by  declaring  on 
the  facts  of  the  case  and  proving  that 
the  defendant  knew  that  he  was  not 
indebted  to  him  in  any  amount,  but  to 
recover  exemplary  damages  he  must 
allege  and  prove  a  conspiracy  between 
the  defendant  and  the  alcade  or  fhat 
the  defendant  had  suborned  witnesses 
to  swear  falsely  in  order  to  procure 
the  writ  of  attachment.  Miles  v.  Buffer, 
4  App.  Civ.  Cases,  §  237,  16  S.  W.  108. 

Where  there  was  no  evidence  of 
malice  and  it  appeared  that  the  plain" 
tiff  was  the  landlord  of  the  defendant 
and  that  the  defendant  had  removed 
the  crop  from  the  rented  premises 
without    the   consent    of   the  landlord, 
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so  that  the  landlord  had  the  right  to 
have  the  crop  seized,  the  mistake  of 
the  landlord  in  procuring  a  writ  of  at- 
tachment instead  of  a  distress  warrant 
did  not  in  itself  authorize  a  recovery 
of  exemplary  damages  against  him. 
Lawson  v.  Goodwin,  37  Tex.  Civ.  App. 
484,  485,  84  S.  W.  279. 

Where  Attachment  Levied  upon  the 
Property  of  a  Third  Person. — Where 
the  attachment  is  levied  upon  the 
property  of  a  third  person,  the  plain- 
tiff believing  it  to  be  subject  to  his 
debt,  he  is  not,  in  the  absence  of  any 
evidence  of  oppression  or  malice,  lia- 
ble for  exemplary  damages.  Ellis  v. 
Bonner,  80  Tex.  198,  201,  15  S.  W. 
1045.  See,  also,  ante,  "Seizure  of 
Property  of  Third  Persons,  Property 
Mortgaged  or  Otherwise  Encum- 
bered," IX,  B,  5,  a,  (2). 

Where  an  attachment  is  levied  upon 
goods  of  a  third  person  and  that 
person  seeks  to  recover  damage  for 
the  seizure  of  his  property,  it  is  not 
necessary,  in  order  for  him  to  recover 
exemplary  damages,  that  he  should  al- 
lege or  prove  that  the  attachment  was 
issued  without  probable  cause.  The 
evidence  of  probable  cause  for  the  is- 
suance of  the  attachment  against  the 
defendant  therein  is  wholly  foreign  to 
the  case.  The  point  is,  "Was  the  prop- 
erty of  the  third  person,  who  now  sues 
for  damages,  seized  under  the  alleged 
authority  of  the  writ  maliciously  and 
without  probable  cause?"  If  so,  then  if 
the  existence  and  concurrence  of  every 
fact  that  would  authorize  the  issuance 
of  the  attachment  against  the  attach- 
ment defendant  should  be  alleged  and 
proven  it  would  constitute  no  defense 
to  the  action  against  the  attachment 
plaintiff  for  seizing  and  converting  an- 
other man's  property.  Epps  v.  Hazle- 
wood,  40  Tex.  Civ.  App.  325,  327,  89 
S.  W.  809. 
b.    Special   Rules  as   to  Recovery    of 

Exemplary   Damages. 
(1)    The  Principles  of  Malicious  Pros- 
ecution. 
The   principles   of   the   common   law 


applicable  to  actions  for  malicious 
prosecution  apply  to  claims  for  ex- 
emplary damages  for  maliciously  su- 
ing out  a  writ  of  attachment  Jacobs, 
etc.,  Co.  v.  Crum,  62  Tex.  401. 

This  is  not  true,  however,  with  re- 
spect  to   the   rule   that   an   action  for 
malicious  prosecution  will  not  lie  until 
the     prosecution     has     terminated     fa- 
vorably to  the  party     rosecuted.     The 
claim  for  damages  resulting  from  the 
wrongful    and    malicious   suing   out    of 
an    attachment    may    be    asserted    and 
proceed    to    trial    under    reconvention 
with  the  attachment  suit.     Tynberg  v. 
Cohen,  76  Tex.  409,  13  S.  W.  315. 
(2)    Malice    and    Want    of    Probable 
Cause  Must  Concur. 
In  order  to  recover  against  the  plain- 
tiff in  the  attachment  vindictive  or  ex- 
emplary damages,  in  addition  to  actual 
damages,    for    the    wrongful    and    op- 
pressive  use    of   the   writ,    malice    and 
want   of  probable   cause   must   concur. 
Neither    is    alone    sufficient.      If    the 
attachment    was     malicious     and     un- 
founded, but  there  was  probable  cause 
for   suing    it    out,    nothing    more    than 
the    actual    damage    sustained    can    be 
recovered.      Elser    v.    Pierce,    2    App. 
Civ.  Cases,  §  737;  Walcott  v.  Hendrick, 
6  Tex.  406,  420;  Monroe  v.  Watson,  17 
Tex.    626;    Culbertson    v.    Cabeen,    29 
Tex.  247,  255;    Kauffman    v.   Babcock, 
67  Tex.  241,  243,  2  S.  W.  878;  Harris  v. 
Finberg,  46  Tex.  79,  90;  Bear  Bros.  v. 
Marx,    63    Tex.    298;    Biering   v.    First 
Nat.    Bank,   69  Tex.   599,   7   S.   W.   90; 
Melvin    v.    Chancy,    8    Tex.    Civ.    App. 
252,  28  S.  W.  241;  Michigan  Stove  Co. 
r.   Waco   Hardware   Co.,  22  Tex.  Civ. 
App.  293,  294,  54  S.  W.  357;  Faroux  v. 
Corn  well,   40  Tex.   Civ.   App.   529,   532, 
90  S.  W.  537;  Dreiss  v.  Faust,  1  App. 
Civ.    Cases,    §§    33,    36,    37;    Viviola   v. 
Kuezek,    1    App.    Civ.    Cases,    §§    634, 
635;  Schwartz  v.   Burton,  1  App.  Civ. 
Cases,    §    1216;    Dwyer    v.    Testard,    1 
App.    Civ.    Cases,    §    1228;    Lister    v. 
Campbell    (Civ.   App.),   46  S.   W.   876; 
W.  &  W.  Con.  Reports,  §  3338. 

An   instruction    to    the   jury   on   the 
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subject  of  exemplary  damages  is  ma- 
terially erroneous  if  it  fails  to  state 
that  a  want  of  probable  cause  for  su- 
ing out  the  writ  is  an  essential  element 
of  such  damages.  Elser  v.  Pierce,  2 
App.   Civ.   Cases,  §§  737,  739. 

(S)    Malice. 

(a)      Definition;      Acts      Constituting 
Malice. 

To  authorize  a  verdict  for  exemplary 
damages  for  maliciously  suing  out  an 
attachment,  there  must  be  evidence  to 
satisfy  the  mind  that  the  writ  was  sued 
out  through  express  malice,  relating 
to  and  directed  against  the  complain- 
ant, or  from  malice  which  the  law 
would  imply,  arising  from  the  want  of 
probable  cause,  or  it  must  be  made  to 
appear  that  the  motive  inducing  the 
proceeding  was  an  illegal  one.  Jacobs, 
etc.,  Co.  v.  Crum,  62  Tex.  401. 

In  a  legal  sense,  any  unlawful  act 
done  willfully  and  purposely  to  the  in- 
jury of  another,  is,  as  against  that 
person,  malicious.  In  this  sense  it 
does  not  imply  malignity  or  corrup- 
tion in  the  proper  use  of  those  terms; 
but  any  improper  motive  actuating  one 
who  sues  out  a  writ  of  attachment 
renders  the  act  malicious.  Carothers 
v.  Mcllhenny  Co.,  63  Tex.  138;  Epps 
v.  Hazlewood,  40  Tex.  Civ.  App.  325, 
327,  89  S.  W.   809. 

Any  unlawful  act,  done  willfully  and 
purposely  to  the  injury  of  another,  is, 
as  against  that  person,  malicious. 
Culbertson  v.  Cabeen,  29  Tex.  247, 
248. 

"The  court  gave  the  jury  the  fol- 
lowing definitions  of  malice:  'Malice 
is  where  the  facts  and  circumstances 
show  not  only  that  the  affidavit  was 
false,  and  without  probable  cause,  but 
evidences  bad  motives,  or  such  reck- 
less disregard  of  the  rights  of  the 
debtor  as  satisfies  you  that  there  was 
evil  intent  by  defendant.'  And  again: 
'That  the  affidavit  was  made  without 
probable  cause  and  with  bad  motives, 
or  with  such  reckless  disregard  of 
plaintiff's    rights    as    to    cause   the    be- 


lief that  the  affidavit  was  made  with 
bad  motives  or  maliciously.'  While 
these  definitions  are  not  in  the  tech- 
nical language  copied  by  appellant 
from  Mr.  Greenleaf's  work  on  the 
Law  of  Evidence,  and  here  insisted 
upon  as  the  definition  that  should 
have  been  given  by  the  court,  we  think 
them  reasonably  sufficient  to  apprise 
the  jury  of  what  is  meant  by  the  word 
'malice,'  as  employed  in  the  charge." 
Biering  v.  First  Nat.  Bank,  69  Tex. 
599,  601,  7  S.  W.  90. 

Though  a  plaintiff  in  suing  out  an 
attachment  is  not  actuated  by  an  in- 
tent to  injure  the  defendant,  yet  if  he 
obtains  a  writ  of  attachment  without 
probable  cause  and  with  a  deliberate 
intent  to  take  advantage  of  the  attach- 
ment law's  in  order  to  enforce  a  speedy 
collection  of  his  debt,  his  action  is, 
in  legal  contemplation,  malicious.  See 
opinion  for  facts.  Parks  v.  Young,  75 
Tex.  278,  12  S.  W.  986. 

Exemplary  damages  may  be  al- 
lowed against  the  plaintiffs  in  an  at- 
tachment obtained  by  them  upon  a 
ground  not  true  in  fact,  and  the  false- 
hood of  the  affidavit  being  known  or 
should  have  been  known  to  the  plain- 
tiffs in  the  attachment.  Willis  &  Bro. 
v.  McNatt,  75  Tex.  69,  12  S.  W.  478. 

Where  process  of  attachment  is  ob- 
tained by  one  who  has  no  just  claims 
against  the  owner  of  the  property 
seized,  but  is  sued  out  merely  for  the 
purpose  of  gaining  an  illegal  advan- 
tage in  the  collection  of  his  pretended 
debt,  the  act  is  not  only  wrongful  but 
malicious,  regardless  of  whether  the 
plaintiff  was  actuated  by  any  malevo- 
lent purpose  or  not.  Farrar  v.  Talley, 
68  Tex.  349,  4  S.  W.  558. 
(b)  Proof  of  Malice;  Questions  of 
Law  and   Fact. 

The  questions  of  malice  and  of 
probable  cause  are  questions  for  the 
jury,  upon  the  evidence,  facts,  and  cir- 
cumstances of  the  whole  case.  Cul- 
bertson v.  Cabeen,  29  Tex.  247,  248: 
Jacobs,  etc.,  Co.  v.  Crum,  62  Tex.  401. 
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Malice  Implied  from  Want  of  Prob- 
able Cause. — Although  there  may  be 
no  evidence  of  malice  further  than 
showing  a  want  of  probable  cause,  it 
is  well  settled  that  when  a  want  of 
probable  cause  is  shown,  malice  may 
be  inferred,  and  this  inference  may 
supply  proof  thereof.  Tillman  v. 
Adams,  2  App.  Civ.  Cases,  §§  308,  309; 
Culbertson  v.  Cabeen,  29  Tex.  247, 
248,  255;  Willis  &  Bro.  v.  McNeill,  57 
Tex.  465;  Jacobs,  etc.,  Co.  v.  Crum,  62 
Tex.  401;  Dreiss  r.  Faust,  1  App.  Civ. 
Cases,  §§  33,  38;  Schwartz  r.  Burton, 
1  App.  Civ.  Cases,  §  1216;  Dwyer  v. 
Testard,  l  App.  Civ.  Cases,  §§  1228, 
1232;  Conly  v.  Wood  (Sup.),  12  S. 
W.  615;  Lister  v.  Campbell  (Civ. 
App.),  46  S.  W.  876;  W.  &  W.  Con. 
Repor|s,  §  38. 

But  want  of  probable  cause  does  not 
necessarily  impute  malice.  Lister  v. 
Campbell   (Civ.  App.),  46  S.  W.  876. 

And  the  inference  of  malice  may  be 
repelled  by  facts  and  circumstances 
showing  a  fair  and  honest  effort  to 
collect  a  debt  believed  by  the  plaintiff 
to  be  just.  Dwyer  v.  Testard,  1  App. 
Civ.  Cases,  §§  1230,  1232;  Culbertson 
v.  Cabeen,  29  Tex.  247,  248;  Jacobs, 
etc.,  Co.  v.  Crum,  62  Tex.  401. 

Bat  Malice  Not  to  Be  Implied 
Where  Probable  Cause  Exists.— While 
malice  may  be  implied  from  the  want 
of  probable  cause,  it  can  not  be  im- 
plied where  probable  cause  exists.  If 
the  circumstances  are  such  as  to  in- 
duce a  reasonably  prudent  person  to 
believe  that  a  debtor  is  about  to  so 
dispose  of  his  property  as  to  defraud 
his  creditors,  malice  can  not  be  im- 
plied against  the  creditor  in  attach- 
ment.    Kaufman  v.  Wicks,  62  Tex.  234. 

A  jury  can  not  infer  malice  in  an 
attaching  creditor  who  honestly  be- 
lieves that  the  defendant  is  indebted 
to  him,  and  who  has  reasonable  and 
probable  cause  for  so  believing,  simply 
from  the  fact  that  no  debt  did  in  fact 
exist.  If  there  was  probable  cause  for 
suing    out    the    writ,    actual    damages 


only    can    be    recovered.      Kaufman   v. 
Wicks,  62  Tex.  234. 

Though  the  grounds  alleged  for  su- 
ing out  the  attachment  did  not  in 
truth  exist,  but  the  plaintiff  had  prob- 
able cause  to  believe  that  they  did 
exist,  that  fact  negatives  the  evil 
animus  and  wrongful  purpose  which 
might  be  imputed  to  the  plaintiff,  and 
the  defendant  can  then  only  recover 
actual  damages.  (Citing  Walcott  v. 
Hendrick,  6  Tex.  406,  420;  Culbertson 
v.  Cabeen,  29  Tex.  247,  255;  Harris  v. 
Finberg,  46  Tex.  79,  90;  Monroe  v. 
Watson,  17  Tex.  626,  and  other  cases 
cited  in  the  opinion.)  Bear  Bros.  v. 
Marx,  63  Tex.  298. 

(4)    Probable  Cause, 
(a)    What  Constitutes. 

In  order  to  establish  an  honest  pur- 
pose, it  must  appear  that  such  facts 
and  circumstances,  or  so  much  of  them 
as  were  sufficient  to  induce  the  belief, 
were  communicated  or  known  to  the 
party  before  he  commenced  his  pro- 
ceeding. Culbertson  v.  Cabeen,  29 
Tex.  247,  248. 

Plaintiff  in  attachment  is  not  liable 
for  exemplary  damages,  though  the 
ground  on  which  he  obtained  the  proc- 
ess was  untrue,  where  the  circum- 
stances would  cause  a  man  of  ordinary 
prudence  to  believe  it  to  be  true. 
Michigan  Stove  Co.  v.  Waco  Hard- 
ware Co.,  22  Tex.  Civ.  App.  293,  294, 
54  S.  W.  357. 

If  the  facts  showed  that  the  agent  of 
the  plaintiff  in  attachment  had  such 
reason  to  believe  that  the  defendant 
was  about  to  dispose  of  his  property 
with  intent  to  defraud  the  plaintiff  as 
would  have  justified  such  belief  in  a 
reasonably  prudent  man  under  like 
circumstances,  this  constituted  prob- 
able cause  and  would  prevent  ex- 
emplary damages.  Kirbs  v.  Provine, 
78  Tex.  353,   14  S.  W.  849. 

The  facts  in  this  case  show  that 
the  defendant  had  been  owing  the 
debt  for  nine  months:  that  he  had 
misrepresented   his    financial    condition 
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and  that  when  the  plaintiff  sent  an 
agent  to  collect  and  the  agent  had 
found  out  the  truth  about  his  financial 
affairs  and  that  he  was  really  insolvent, 
he  had  promised  to  pay  at  the  end  of 
two  weeks;  that  at  the  end  of  two 
weeks  no  payment  was  made,  but  that 
defendant  then  promised  to  pay  out  of 
the  proceeds  of  goods  that  his  partner 
was  selling  in  another  town;  that  the 
agent  then  ascertained  that  the  de- 
fendant had  previously  given  other 
creditors  an  order  for  the  goods 
which  were  being  sold  in  the  other 
town,  or  the  proceeds  thereof,  and 
that  said  goods  were  being  sold  at  a 
sacrifice;  that  the  agent,  finding  that  it 
was  impossible  to  obtain  payment  of 
the  debt  or  security  therefor  then  sued 
out  an  attachment  upon  the  ground 
that  the  defendant  was  about  to  dis- 
pose of  his  property  with  intent  to 
defraud  his  creditors.  Held,  that  the 
facts  were  sufficient  to  justify  such  be- 
lief in  a  reasonably  prudent  man  and 
that  there  was  probable  cause  for  the 
attachment.  Kirbs  v.  Provine,  78  Tex. 
353,  14  S.  W.  849. 

(b)    Proofs  of  Probable  Cause;  Ques- 
tions of  Law  and  Fact. 

Probable  cause  is  a  mixed  question 
of  law  and  fact,  and  should  be  sub- 
mitted to  the  jury  under  appropriate 
instructions.  Kaufman  v.  Wicks,  62 
Tex.  234. 

The  want  of  probable  cause  can 
never  be  inferred  from  proof  of  malice; 
both  must  concur,  and  must  be  found 
by  the  jury  from  all  facts  and  circum- 
stances developed  by  the  evidence. 
However  malicious  the  act  complained 
of  may  be,  if  the  evidence  shows  that 
there  was  probable  cause  for  belief  in 
the  existence  of  the  facts  upon  which 
defendant  acted,  there  can  be  no  re- 
covery, except  for  such  damages  as 
necessarily  flow  from  the  act  as 
merely  wrongful.  Biering  v.  First 
Nat.  Bank,  69  Tex.  599,  602,  7  S. 
W.  90. 

The    questions   of  malice   and   prob- 


able cause  are  questions  for  the  jury, 
upon  the  evidence,  facts  and  circum- 
stances of  the  whole  case.  Culbert- 
son  v.  Cabeen,  29  Tex.  247,  248. 

(5)  Exemplary  Damages  Not  Re- 
coverable unless  Actual  Damage 
Shown. 

There  can  be  no  recovery  of  ex- 
emplary damages  without  allegation, 
proof  and  finding  of  actual  damage. 
Trawick  v.  Martin-Brown  Co.,  79 
Tex.  460,  464,  14  S.  W.  564;  Flanagan 
v,  Womack,  54  Tex.  45;  Jones  v.  Mat- 
thews, 75  Tex.  1,  12  S.  W.  823;  Girard 
v.  Moore,  86  Tex.  675,  676.  26  S.  W. 
945;  Lawson  v.  Goodwin,  37  Tex.  Civ. 
App.  484,  485,  84  S.  W.  279;  Stewart 
v.  Smallwood,  46  Tex.  Civ.  App.  467, 
471,  102  S.  W.  159;  Smith  v.  Dye  (Civ. 
App.),  51  S.  VV.  858;  Lacy  v.  Gentry 
(Civ.   App.),  56  S.   W.  949,   950. 

Nominal  Damages  Only,  Insufficient 
— Nominal  damages  only  are  insuffi- 
cient as  a  basis  for  the  recovery  of 
exemplary  damages.  (Girard  v. 
Moore,  86  Tex.  675,  26  S.  W.  945.) 
Seal  v.  Holcomb,  48  Tex.  Civ.  App. 
330,  107  S.  W.  916,  918;  Lacy  v. 
Gentry  (Civ.  App.),  56  S.  W.  949,  950. 

Effect  of  Release  of  Actual  Dam- 
ages Found. — And  although  there  has 
been  a  finding  of  actual  damages  suf- 
ficient to  support  the  exemplary  dam- 
ages given  in  the  same  verdict,  yet 
if,  before  the  judgment  is  rendered, 
the  actual  damages  are  released,  the 
finding  of  exemplary  damages  must 
fail  also,  and  the  court  is  deprived  of 
power  to  render  judgment  therefor. 
Smith  v.  Dye  (Civ.  App.),  51  S. 
W.  858. 

4.   Measure  and  Elements  of  Damages, 
a.    Of  Actual  or  Compensatory  Dam- 
ages. 
(1)    Generally;  Proximate  and  Remote 
Damages. 

Where  an  attachment  has  been 
wrongfully  sued  out  and  damage  oc- 
casioned thereby,  the  attachment 
debtor  is  at  least  entitled  to  recover 
for  the  actual  injury  and  damage  sus- 
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tained.  Davis  v.  Rawlins,  1  App.  Civ. 
Cases,  §   17. 

Where  the  defendant  pleads  in  re- 
convention on  a  claim  of  actual  dam- 
ages for  the  wrongful  suing  out  of  the 
attachment,  the  jury  may  give  him  a 
verdict  for  all  damages  sustained,  not 
to  exceed  the  amount  claimed  in  the 
plea.  Handel  v.  Kramer,  1  App.  Civ. 
Cases,  §§  826,  827. 

These  statements  are  subject  to  the 
limitation  that  in  all  cases  where  actual 
damages  are  recoverable  for  unlawful 
taking  of  property,  the  principle  which 
underlies  the  rule  is,  to  give  compen- 
sation for  the  injury  actually  sustained, 
and  which  has  resulted  immediately 
and  directly  from  the  wrong  done. 
Such  damages  must  be  the  natural 
proximate  result  or  consequence  of 
the  wrongful  act.  Remote  or  specu- 
lative damages  are  not  to  be  included. 
Wallace  &  Co.  v.  Finberg,  46  Tex.  35; 
Craddock  v.  Goodwin,  54  Tex.  578, 
587;  Schwartz  v.  Burton,  1  App.  Civ. 
Cases,  §  1216;  Wallis  v.  Eichelberger, 
2  App.  Civ.  Cases,  §§  133,  134;  Elser 
v.  Pierce,  2  App.  Civ.  Cases,  §§  737, 
738;   Lee  v.  Wilkins,  1  Posey  287,  300. 

(2)    Value  of  Property  and  Interest. 

When  no  circumstances  of  malice 
or  oppression  or  intentional  wrong  or 
aggravation  are  shown,  the  usual 
measure  of  damages  is  the  value  of 
the  property  taken  and  interest  from 
the  date  of  their  unlawful  seizure. 
Wallace  &  Co.  v.  Finberg,  46  Tex.  35, 
46;  Weaver  v.  Ashcroft,  50  Tex.  427; 
Craddock  v.  Goodwin,  54  Tex.  578, 
587;  Blum  v.  Merchant,  58  Tex.  400; 
Tucker  v.  Hamlin,  60  Tex.  171,  174; 
Block,  etc.,  Co!  v.  Sweeney,  63  Tex. 
419,  425;  Willis  &  Bro.  v.  Lowry,  66 
Tex.  540,  17  S.  W.  727;  Kaufman  v. 
Babcock,  67  Tex.  241,  2  S.  W.  878; 
Willis  &  Bro.  v.  Whitsitt,  67  Tex.  673, 
4  S.  W.  253;  Gilmour  v.  Heinze,  85 
Tex.  76,  19  S.  W.  1075;  Emerson,  etc., 
Co.  v.  Skidmore,  7  Tex.  Civ.  App.  641, 
25  S.  W.  671;  Davidson  v.  Oberthier, 
42   Tex.    Civ.   App.   337,   339,   93   S.   W. 


478;    Mulhaul    v.    Feller,    1    App.    Civ, 
Cases,  §§  1162,  1164. 

But  this  rule  must  vary  with  the 
character  and  use  of  the  property. 
Craddock  v.  Goodwin,  54  Tex.  578,  587. 

A  defendant  in  attachment,  whose 
goods  have  been  seized  under  an  at- 
tachment wrongfully  sued  out,  is  en- 
titled to  recover  back  all  the  goods 
not  necessary  to  satisfy  the  debt,  or 
their  value  if  sold,  together  with  com- 
pensation for  their  detention,  which 
would  ordinarily  be  legal  interest  upon 
the  value  of  the  whole  of  the  property 
seized  from  the  time  of  the  levy.  If 
the  plaintiff  should  fail  to  establish 
his  debt,  then  the  defendant  should  re- 
cover back  all  the  property  seized,  or, 
if  sold,  its  value  at  the  time  of  the 
levy,  with  legal  interest  thereon.  Wal- 
lace &  Co.  v.  Finberg,  46  Tex.  35,  36. 

Where,  after  plaintiffs  had  bought 
certain  goods  from  M.  and  taken  pos- 
session thereof,  certain  coal  was  de- 
livered to  them  which  M.  had  ordered, 
and  they  paid  the  owner  of  the  coal 
therefor,  and  the  coal  was  attached 
and  converted  by  the  sheriff  acting  in 
behalf  of  M.'s  creditors,  plaintiffs  were 
entitled  to  recover  the  value  of  the 
coal.  Hooks  v.  Pafford,  34  Tex.  Civ. 
App.   516,   78   S.   W.   991. 

Value  Estimated  as  of  What  Time 
and  Place. — The  measure  of  damages 
for  goods  seized  and  claimed  ad- 
versely to  the  defendant  in  the  writ 
under  which  seizure  is  made,  is  the 
reasonable  market  value  of  the  prop- 
erty at  the  time  of  the  seizure.  Gil- 
mour v.  Heinze,  85  Tex.  76,  19  S.  W. 
1075;  National  Cotton  Oil  Co.  v.  Ray 
(Civ.  App.),  91  S.  W.  322. 

The  measure  of  damage  is  fixed  by  , 
the  market  price  of  the  goods  seized 
not  only  at  the  time  but  also  at  the 
place  of  seizure.  Cook  v.  Greenberg 
(Civ.  App.),  34  S.  W.  687;  Davidson  v. 
Oberthier,  42  Tex.  Civ.  App.  337,  339, 
93  S.  W.  478;  Tucker  v.  Hamlin,  60 
Tex.  171,  174;  Block,  etc.,  Co.  v. 
Sweeney,    63    Tex.    419,    425;    Blum    v. 
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Merchant,  58  Tex.  400;  Wallace  &  Co. 
v.  Finberg,  46  Tex.  35;  Weaver  r. 
Ashcroft,  50  Tex.  427;  Willis  &  Bro. 
v.  Lowry,  66  Tex.  540,  17  S.  W.  727. 

Where  Goods  Consist  of  Stock  of 
Merchandise. — The  value  for  which  a 
stock  of  goods  may  be  sold  at  retail, 
standing  alone,  does  not  afford  suffi- 
cient basis  for  determining  their 
market  value,  which  is  what  the  goods 
could  have  been  promptly  sold  for,  in 
bulk,  or  in  convenient  lots.  Needham 
Piano,  etc.,  Co.  v.  Hollingsworth,  etc., 
Co.,  91  Tex.  49,  40  S.  W.  787,  affirming 
40  S.  W.  750. 

Where  an  attachment  defendant  had 
sold  his  stock  of  goods  in  bulk  and 
the  plaintiffs,  alleging  such  sale  to 
be  in  fraud  of  creditors,  levied  an  at- 
tachment thereon,  it  was  held,  the  at- 
tachment having  been  found  to  be 
wrongful,  that  in  assessing  the  de- 
fendant's damages,  the  value  of  the 
goods  was  what  they  would  sell  for 
in  cash  at  the  place  of  seizure  in  the 
ordinary  course  of  trade  in  the  manner 
in  which  they  were  sold  by  the  attach- 
ment defendant — that  is,  the  value  of 
the  goods  in  bulk  in  the  store,  not 
what  they  would  bring  by  retailing 
them  or  what  they  cost  originally. 
Reynolds  v.  Weinman  (Civ.  App.),  25 
S.  W.  33. 

Pleading  Interest;  Whether  Recov- 
erable as  of  Right  or  in  Discretion  of 
Jury. — Where  the  plaintiff  in  an  action 
for  damages  claims  a  specific  sum  as 
actual  damages,  the  petition  saying  noth- 
ing as  to  interest,  it  is  error  to  allow 
interest  from  the  date  of  conversion. 
Sanger  v.  Thomasson  (Civ.  App.),  44 
S.  W.  408,  410. 

Where  the  attached  property  has 
been  replevied,  interest  upon  the  actual 
value  during  the  time  it  was  withheld 
from  the  defendant  is  recoverable  as 
actual  damages  under  the  general  al- 
legation of  damage  caused  by  the 
wrongful  levy  and  conversion.  David- 
son v.  Oberthier,  42  Tex.  Civ.  App. 
337,     339,     93     S.    W.     478.      See,    also, 


Kauffman  v.  Babcock,  67  Tex.  241, 
244,  2  S.  W.  878;  Ft.  Worth,  etc.,  R. 
Co.  v.  Greathouse,  82  Tex.  104,  112,  17 
S.  W.  834. 

In  cases  of  conversion,  where  in- 
terest is  prayed  for,  it  is  not  an  ina 
dent  of  the  debt,  but  must  be  left  to 
the  discretion  of  the  jury,  to  be  found 
by  them  as  damages,  or  not,  as  they 
may  deem  proper.  (Close  v.  Fields, 
13  Tex.  623;  Heidenheimer  v.  Ellis,  67 
Tex.  426,  3  S.  W.  666.)  Sanger  v. 
Thomasson  (Civ.  App.),  44  S.  W. 
408,  410. 

"In  actions  of  this  character  the  law 
allows  damages  for  the  value  of  the 
property  converted,  with  interest  from 
the  date  of  seizure.  This  is  the 
measure  fixed  by  law;  but  the  jury,  in 
determining  in  what  amount  the  plain- 
tiff has  been  damaged,  are  not  re- 
quired to  allow  and  find  as  a  matter 
of  law  the  interest  as  a  part  of  such 
damages.  The  jury  may,  under  certain 
facts,  conclude  that  plaintiff  would  be 
compensated  without  an  allowance  of 
interest."  Reynolds  v.  Weinman  (Civ. 
App.),  33  S.  W.  302. 

Contra. — Upon  an  action  to  recover 
damages  for  the  wrongful  levy  of  an 
attachment,  the  plaintiff  is  entitled  to 
recover  interest  upon  the  market  value 
of  the  goods  from  the  time  of  the  levy 
as  a  matter  of  law  and  not  merely  in 
the  discretion  of  the  jury.  Weaver  v. 
Goodman  (Civ.  App.),  51  S.  W.  860, 
citing  Watkins  v.  Junker,  90  Tex.  584, 
588,  40  S.  W.  11,.  reversing  38  S. 
W.  1129. 

Rate  of  Interest. — Interest  is  to  be 
computed  at  the  legal  rate.  Wallace 
&  Co.  v.  Finberg,  46  Tex.  35;  Weaver 
v.  Ashcroft,  50  Tex.  427;  Blum  v. 
Merchant,  58  Tex.  400;  Tucker  v. 
Hamlin,  60  Tex.  171,  174;  Block,  etc, 
Co.  v.  Sweeney,  63  Tex.  419,  425;  Willis 
&  Bro.  v.  Lowry,  66  Tex.  540,  17  S.  W. 
727;  Davidson  v.  Oberthier,  42  Tex. 
Civ.  App.  337,  339,  93  S.  W.  478. 

Eight  Per  Cent.— See  Willis  &  Bro. 
v.  Whitsitt,  67  Tex.  673,  4  S.  W.  253; 
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Kauffman  v.  Babcock,  67  Tex.  241,  2 
S.  W.  878;  Gilmour  v.  Heinze,  85  Tex. 
76,  19  S.  W.  1075;  Biering  v.  First  Nat. 
Bank,  69  Tex.  599,  7  S.  W.  90. 

At  the  time  the  goods  were  seized 
the  legal  rate  of  interest  was  8  per 
cent;  before  the  trial  the  rate  was  re- 
duced to  6  per  cent.  It  was  not  error 
in  the  charge  to  state  that  the  meas- 
ure of  damages  for  goods  wrongfully 
taken  was  their  value,  and  8  per 
cent  interest.  See  facts.  Emerson,1 
etc.,  Co.  v.  Skidmore,  7  Tex.  Civ.  App. 
641,  25  S.  W.  671. 

(3)  In  Case  of  Loss  or  Destruction  of 
Property. 

See  ante,  "Liability  of  Plaintiff  for 
Loss,  Destruction,  or  Conversion  of 
Property,"  VI,  F,  7. . 

(4)  Where   Goods   Have   Been   Sold; 
Application  of  Proceeds. 

See,  also,  post,  "That  the  Owner 
Has  Recovered  the  Goods  by  Pur- 
chase, Replevy  or  Return,  or  that 
Proceeds  Have  Been  Applied  to  His 
Use  and  Benefit/'  IX,  D,  11,  b, 
(12),  (b). 

Where  goods  seized  under  a  wrong- 
ful attachment  have  been  sold,  the 
owner  is  entitled  to  recover  for  the 
loss  resulting  from  the  sacrifice  at  a 
forced  sale,  and  the  fair  measure  of 
damages  is  the  difference  between  the 
fair  market  value  of  the  goods  at  the 
time  of  the  levy  and  the  amount 
realized  upon  the  sale.  Wallis  v. 
Eichelberger,  2  App.  Civ.  Cases,  §§ 
133,  134;  Trawick  v.  Martin-Brown 
Co.,  79  Tex.  460,  14  S.  W.  564;  Wal- 
lace &  Co.  v.  Finberg,  46  Tex.  35. 

Where  the  property  of  a  corpora- 
tion has  been  attached  and  sold  for 
the  satisfaction  of  a  claim  arising  out 
of  a  void  contract,  the  corporation  is 
entitled,  upon  reconvening  for  dam- 
ages, to  recover  the  value  of  the  prop- 
erty at  the  time  of  the  sale,  and  not 
the  amount  for  which  the  property 
sold.  South  Tex.  Nat.  Bank  v.  La 
Grange    Oil-Mill    Co.    (Civ.    App.),    40 


S.  W.  328,  affirmed  in  93  Tex.  650, 
no  op. 

Goods  were  wrongfully  attached  and 
sold;  the  owner  bought  at  the  attach- 
ment sale.  Held,  that  his  right  to  dam- 
ages was  fixed  upon  the  seizure  of  the 
goods,  and  he  was  not  limited  in  the 
recovery  to  the  price  the  goods 
realized  at  the  sale,  even  though  he 
had  become  the  purchaser.  Hart  & 
Co.  v.  Blum,  76  Tex.  113,  13  S.  W.  181. 

The  fact  that  defendant  in  attach- 
ment bought  in  the  goods  at  a  sale 
thereunder  at  a  less  price  than  the  al- 
leged value  sought  to  be  recovered 
by  him  from  the  attaching  creditor  as 
damages  may  be  received  in  mitiga- 
tion of  such  damages,  and  a  demurrer 
to  pleading  setting  up  such  purchase 
was  improperly  sustained.  Scott 
Grocer  Co.  v.  Kelly,  14  Tex*.  Civ.  App. 
136,  36  S.  W.  140. 

Where  in  a  suit  by  attachment  the 
defendant  claims  damages  for  the 
wrongful  seizure  of  his  property  under 
the  writ  and  recovers  a  verdict  and 
judgment  against  the  plaintiff  greater 
in  amount  than  the  plaintiff's  claim 
against  him,  the  plaintiff  in  the  at- 
tachment has  no  right  to  a  lien  on  any 
portion  of  the  money,  which  has  been 
derived  from  the  sale  of  the  attached 
property  and  paid  into  court.  Blum 
v.  Stein,  68  Tex.  608,  5  S.  W.  454. 

Application  of  Proceeds  Where 
Property  Has  Been  Sold. — In  such  a 
case  the  attachment  is  in  effect  vacated 
when  the  debt  which  it  was  sued  out 
to  secure  has  been  satisfied  through 
the  judgment  entered,  and  an  order 
should  be  entered  releasing  the  money 
in  court  from  the  lien  of  the  attach- 
ment once  fixed  on  it,  leaving  it,  how- 
ever, subject  to  the  lien  of  any  junior 
attachments  which  have  been  levied 
upon  the  property  from  the  sale  of 
which  the  money  in  court  was  derived; 
if  there  were  no  such  attachments,  the 
court  should  make  the  necessary  order 
restoring  the  money  to  the  defendant 
to   apply   pro   tanto   on   the   judgment 
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recovered  by  him  against  the  plaintiff. 
Blum  v.  Stein,  68  Tex.  608,  5  S.  W.  454. 

In  such  a  case,  however,  the  defend- 
ant is  not  entitled  to  the  proceeds  of 
the  attached  property  paid  into  court 
and  also  to  the  entire  value  of  the 
goods.  Under  such  circumstances  the 
court  should  deduct  from  the  sum  due 
to  the  defendant,  not  only  the  amount 
of  the  defendant's  indebtedness  to  the 
plaintiff,  but  also  the  money  in  court 
arising  from  the  sale  of  the  attached 
goods,  and  then  enter  judgment  for 
the  defendant  for  the  balance  of  the 
amount  given  to  him  by  the  verdict,  at 
the  same  time  releasing  the  money  in 
court  from  the  lien  of  the  attach- 
ment and  restoring  it  to  the  defendant, 
unless  the  property  from  which  it 
was  arrived  had  been  made  the  sub- 
ject of  another  attachment.  Blum  v. 
Stein,  68  Tex.  608,  5  S.  W.  454. 

The  money  in  court  arising  from 
the  sale  of  the  attached  property 
represents  at  least  a  part  of  their 
value  and  the  defendant  in  the  attach- 
ment is  not  entitled  to  this  and  also 
to  the  entire  value  of  the  goods.  Blum 
v.  Stein,  68  Tex.  608,  614,  5  S.  W.  454. 

In  a  suit  for  the  illegal  seizure  of  a 
stock  of  goods  under  attachment 
where  sale  was  made  and  proceeds 
were  applied  to  the  credit  of  the  plain- 
tiff in  the  suit  for  damages,  the  sum 
realized  on  the  sale  should  be  de- 
ducted from  the  value  at  the  time  of 
the  seizure  as  ascertained  by  the  jury, 
and  the  remainder  with  interest  from 
the  seizure  would  be  the  actual  dam- 
ages the  plaintiff  would  be  entitled  to 
recover.  This  is  the  rule  whether  the 
credit  is  pleaded  or  not.  Mayer  v. 
Duke,  72  Tex.  445,  10  S.  W.  565. 

Upon  a  plea  in  reconvention  for 
damages  the  jury  found  a  verdict  for 
the  defendants  (in  attachment)  in  the 
sum  of  $4,400,  less  the  sum  of 
$1,372,  the  amount  of  the  notes,  in- 
terest, and  attorneys'  fees  due  the 
plaintiff,  and  interest  on  the  balance 
at  eight  per  cent,  from  a  given  date, 


making  $3,801.77.  Upon  this  verdict 
the  court  adjudged  that  the  defendants 
should  have  execution  for  this  amount 
and  that  the  clerk  should  also  pay  to 
the  defendants  the  sum  of  $1,340  de- 
rived from  the  sale  of  the  property 
and  already  in  the  hands  of  the  court 
Held,  that  the  defendants  were  not 
entitled  to  receive  the  money  de- 
posited in  court  in  addition  to  the 
amount  for  which  the  judgment  in 
their  favor  was  rendered,  since  to  do 
so  would  give  them  double  compensa- 
tion for  the  goods.  McClelland  v. 
Fallon  (Sup.),  14  S.  W.  295. 
.  Costs  and  Expenses  of  Sale.— See 
post,  "Costs  and  Expenses;  Loss  of 
Time,"  IX,  C,  4,  a,   (13). 

(5)    Where  Plaintiff  Merely  Had  Pos- 
session or  Other  Special  Interest 

See,  also,  post,  "That  Person  Suing 
for  Damages  Had  No  Title  to  the 
Property/'  IX,  D,  11,  b,   (7). 

If  the  plaintiff  is  not  in  fact  the  true 
owner  of  the  property  as  between  him 
and  the  defendant  and  he  has  only  a 
special  interest  or  right  in  it  arising 
from  possession,  he  can  not  be  in- 
jured beyond  such  interest,  and  he 
ought  not  therefore  to  be  allowed  to 
recover  the  full  value.  Mississippi 
Mills  v.  Meyer  &  Co.,  83  Tex.  433, 
439,  18  S.  W.  748. 

A  plea  in  reconvention  alleged  that 
the  property  seized  was  not  the  prop- 
erty of  defendant,  but  that  by  its 
seizure  the  defendant  was  delayed  in 
moving  his  family,  put  to  additional 
expense,  and  that  his  family,  by 
reason  of  the  delay,  was  exposed,  and 
sickness  was  caused  by  the  exposure, 
causing  an  outlay  of  money  in  med- 
ical bills,  loss  of  time  of  defendant 
and  of  his  family;  held,  to  be  too  re- 
mote and  to  show  no  cause  of  ac- 
tion.    Pinson  v.  Kirsh,  46  Tex.  26. 

"We  are  not  called  upon  to  deter- 
mine, and  therefore  will  not  under- 
take to  say,  that  a  party  might  not 
suffer  damage  for  which  he  could 
maintain   an   action    by   reason  of  the 
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levy  of  an  attachment,  either  properly 
or  improperly   issued,   on   property   of 
which  he  was  not  the  owner.     But  we 
do  say  that  to  do  so  he  must  present 
an     altogether      different     case     from 
that    stated    in    these     answers.       The 
facts  alleged  must  not  only  be  such  as 
would  support  an  action  on  the  bond  for 
the    wrongful    suing    out    the    attach- 
ment,  but   such   as   would   at   common  i 
law  maintain    an   action    for   malicious  I 
attachment."     Pinson  v.  Kirsh,  46  Tex.  ! 
26,  29.  j 

(6)    Depreciation  in  Value.  ' 

A  depreciation  in  the  price,  if  any,  j 
of  the  property  levied  on  would  be  con-  i 
tingent,  not  the  natural  result  of 
seizure,  and  could  not  be  recovered 
unless  specially  pleaded.  Hamilton  v. 
Kilpatrick  (Civ.  App.),  29  S.  W.  819; 
Wallace  &  Co.  v.  Finberg,  46  Tex. 
35,  36. 

Wallace  &  Co.  v.  Finberg,  46  Tex. 
35,  adhered  to  in  holding  that  the 
measure  of  damages  for  the  wrongful 
seizure  of  goods  under  attachment  is 
the  depreciation  or  loss  to  the  owner 
and  the  loss  resulting  from  the  sacri- 
fice at  forced  sale.  Trawick  v.  Martin- 
Brown  Co.,  79  Tex.    460,  14  S.  W.  564. 

A  plea  in  reconvention  claiming 
damages  from  levying  an  attachment 
on  defendant's  stock  of  hardware  by 
rendering  valueless  "tools,  fixtures,  and 
shelving  and  other  property  used  in 
carrying  on  his  business  of  the  value 
of  $500,  was  specific  enough  to  stand 
against  special  demurrer;  and  so  was 
an  allegation  of  depreciation  in  value 
of  the  accounts  of  the  business  by 
closing  it,  though  the  plea  does  not 
show  how  depreciated  thereby  nor 
specify  the  accounts.  Michigan  Stove 
Co.  v.  Waco  Hardware  Co.,  22  Tex. 
Civ.  App.  293,  294,  54  S.  W.  357. 

In  a  suit  against  husband  and  wife, 
where  their  defenses  are  conflicting, 
each  asserting  claim  of  ownership  to 
'  the  property  seized,  and  the  wife  alone 
pleading  special  damages  due  to  de- 
preciation   in    value,    the  husband  will 


not  be  entitled  to  recover  on  the 
special  plea.  Wallace  &  Co.  v.  Fin- 
berg, 46  Tex.  35,  36. 

Depreciation  of  Real  Estate. — See 
post,  "In  Case  of  Levy  upon  Real 
Estate/;   IX,   C,   4,   a,    (17). 

(7)  Loss  or  Depreciation  of  Property 
Not  Taken. 

Where  the  plaintiff  in  attachment 
seizes  a  part  of  a  stock  of  goods  in 
bulk,  it  is  error  to  charge  the  jury,  in 
an  action  for  damages,  that  if  they 
shall  find  for  plaintiff  in  such  action, 
they  shall  find  in  addition  to  the  value 
of  the  goods  seized  by  the  sheriff  ad- 
ditional damages  for  such  injury  as  re- 
sulted to  the  goods  left  in  the  house 
after  the  seizure.  The  ground  upon 
which  such  damages  are  sought  to 
be  recovered  is  that  the  best  and  most 
salable  goods  were  seized,  leaving 
those  of  least  value,  and  which  can 
not  be  sold  for  as  much  as  they  other- 
wise could  have  been;  that  is,  as  much 
as  they  could  have  been  with  the  stock 
unbroken.  This  alleged  depreciation 
in  value  of  the  remainder  of  the  stock 
is  speculative  and  can  not  be  made  the 
basis  of  damages.  The  real  value  of 
the  goods  left  after  the  seizure  is  their 
value  estimated  in  the  usual  way  with- 
out regard  to  their  association  with 
other  goods.  Reynolds  v.  Weinman 
(Civ.  App.),  25  S.  W.  33,  36. 

The  loss  of  corn  standing  in  the 
field,  and  which  the  defendant  was  un- 
able to  gather  because  of  the  levy  on 
his  horse  and  wagon,  is  too  remote  to 
be  recovered  as  actual  damages.  Lang 
r.   Fritz   (Civ.  App.),  38  S.  W.   233. 

(8)  Loss  of  Use  of  Property;  Rental 
Value. 

Where  a  defendant  was  not  deprived 
of  the  possession  of  his  property  under 
the  levy  of  a  void  writ,  but  refrained 
from  the  use  thereof  under  the  in- 
structions of  the  officer  who  made  the 
levy,  and  was  thereby  for  a  time  de- 
prived of  its  earning  capacity,  he  can, 
if  there  is  evidence  to  justify  the  sub- 
mission    of     that     issue,     recover     the 
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wrongful  value  of  its  use  during  and 
up  to  the  time  that  he  was  informed 
that  the  levy  was  released.  Low  v. 
NeSmith  (Civ.  App.),  77  S.  W.  32. 

Where  an  attachment  is  levied  upon 
a  roller  mill  and  its  machinery  to- 
gether with  a  lot  of  cord  wood,  flour 
sacks,  and  other  personalty,  but  with- 
out the  owner  beirg  deprived  of  the 
use  and  occupation  of  the  mill  and 
machinery,  the  value  of  such  mill  and 
machinery  has  no  bearing  upon  the 
question  of  damages  for  the  seizure 
of  the  cord  wood  and  flour  sacks,  and 
should  not  be  submitted  to  the  jury  in 
that  connection.  Imperial  Roller  Milling 
Co.  v.  First  Nat.  Bank,  5  Tex.  Civ. 
App.  686,  27  S.  W.  49. 

The  purposes  to  which  a  safe  and 
hack  were  applied  prior  to  an  attach- 
ment being  levied  upon  them,  were 
held  immaterial  in  a  claim  by  the  de- 
fendant in  attachment  for  damages 
based  on  the  alleged  malice  of  plaintiff 
in  suing  out  the  writ.  Exceptions 
were  properly  sustained  to  an  answer 
which  sought  damages  based  on  the 
deprivation  of  the  use  of  the  property, 
instead  of  being  based  on  its  value. 
O'Neil  v.  Wills  Point  Bank,  67  Tex. 
36,  2  S.  W.  754. 

Where  plaintiffs  purchased  goods  of 
M.  which  were  afterwards  attached  by 
creditors  of  M.,  on  the  ground  that  M. 
was  insolvent  and  the  sale  to  plain- 
tiffs made  in  fraud  of  creditors,  and 
the  sheriff  levied  on  the  goods  while 
in  plaintiffs'  storehouse  and  kept  the 
house  closed  for  two  months,  it  was 
error  for  the  charge  to  make  plaintiffs' 
right  to  recover  the  rental  value  of  the 
storehouse  for  such  time  dependent  on 
their  having  no  knowledge  of  the 
fraudulent  intent  of  M.  in  selling  them 
the  goods,  as  the  sheriff  was  in  no 
event  entitled  to  keep  the  house 
closed  for  any  longer  time  than  was 
necessary  to  inventory  the  goods. 
Hooks  v.  Pafford,  34  Tex.  Civ.  App. 
516,  78  S.  W.  991. 


(9)     Injury  to  Credit;   Loss  of  Busi- 
ness,  Profits,  etc. 

In  this  state  it  is  a  settled  rule  that 
injury  to  credit  is  not  to  be  considered 
in  estimating  actual  damages,  but  can 
only  be  considered  in  estimating  the 
exemplary  damages,  and  where  the  de- 
fendant by  his  plea  in  reconvention 
claims  only  actual  damages,  it  is  error 
for  the  court  to  instruct  the  jury  that 
in  estimating  such  damages  they  may 
consider  injury  done  to  the  defend- 
ant's credit.  Wallis  v.  Eichelberger,  2 
App.  Civ.  Cases,  §§  133,  134;  Wallace 
&  Co.  v.  Fin-berg,  46  Tex.  35,  47;  W. 
&  W.   Con.   Reports,  §   1216. 

Darcy  v.  Turner  &  Co.,  46  Tex.  30, 
is  not  in  conflict  with  this  view.  It 
was  only  decided  in  that  case  that 
the  evidence  would  not  support  that 
item  of  the  damages,  and  the  question 
itself  was  not  raised  or  determined. 
Wallis  v.  Eichelberger,  2  App.  Civ. 
Cases,  §§  133,  134. 

While  injury  to  the  standing  and 
credit  of  a  defendant  in  attachment 
may  be  considered  by  the  jury  in  esti- 
mating exemplary  damages  whefe  they 
are  proved,  they  are  not  elements  of 
actual  damage.  Mayer  v.  Duke,  72 
Tex.  445,  10  S.  W.  565;  Schwartz  v. 
Burton,  1  App.  Civ.  Cases,  §  1216; 
Culbertson  v.  Cabeen,  29  Tex.  247; 
Wallis  v.  Eichelberger,  2  App.  Chr. 
Cases,  §§  133,  134;  Elser  v.  Pierce,  2 
App.  Civ.  Cases,  §  737;  Wallace  &  Co. 
v.  Finberg,  46  Tex.  35;  Trawick  v. 
Martin-Brown  Co.,  79  Tex.  460,  14  S. 
W.   564. 

In  actions  for  wrongfully  suing  out 
and  levying  a  writ  of  .  attachment, 
when  no  malice  is  alleged,  evidence  of 
a  loss  of  credit  and  prospective  profits 
is  not  admissible;  but  when  the  pro- 
ceeding is  alleged  to  have  been  ma- 
licious and  exemplary  damages  are 
claimed,  such  evidence  is  generally  ad- 
missible. Kaufman  v.  Armstrong,  74 
Tex.  65,  11  S.  W.  1048;  Wallis  v.  • 
Eichelberger,  2  App.  Civ.  Cases,  5§ 
133,   134;   Elser  v.  Pierce,  2  App.  Civ. 
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Cases,  §§  737,  738;  Wallace  &  Co.  v. 
Finberg,  46  Tex.  35. 

Loss  of  business  occasioned  by  the 
wrongful  seizure  of  goods  under  at- 
tachment is  not  an  element  of  actual 
damages.  It  may  be  recovered  in  ex- 
emplary damages.  Kirbs  v.  Provine, 
78  Tex.  353,  14  S.  W.  849. 

A  levy  on  a  small  portion  of  a  stock 
of  goods  (the  merchant  still  continu- 
ing business)  can  not  be  regarded,  as 
the  proximate  cause  of  damages  from 
loss  of  trade.  Tynberg  v.  Cohen,  76 
Tex.  409,  13  S.  W.  315. 

Where  Firm  Has  Made  an  Assign- 
ment.— Where  a  trading  firm  made  an 
assignment  as  insolvents,  and  after- 
wards brought  suit  for  the  wrongful 
levy  of  an  attachment  upon  the  goods 
in  the  hands  of  the  assignee,  it  was 
held  that  in  view  of  the  assignment  as 
insolvents  -for  benefit  of  their  credit- 
ors, the  claim  for  damages  for  injury 
to  their  commercial  standing  must  be 
considered  as  speculative  and  no  cause 
of  action.  Roby  v.  Meyer,  84  Tex. 
386,  19  S.  W.  557. 

A  merchant  who  has  mortgaged  and 
delivered  possession  of  his  entire  stock 
of  merchandise  to  a  trustee  to  be  sold 
for  the  benefit  of  creditors  and  has 
voluntarily  gone  out  of  business,  can 
not  recover  damages  against  an  at- 
taching creditor  for  loss  of  credit  and 
standing  as  a  merchant.  Injury  to  a 
business  intended  at  some  other  time 
to  be  resumed  is  too  remote.  Scott 
Grocer  Co.  t>.  Kelly,  14  Tex.  Civ.  App. 
136,  36  S.  W.  140. 

Credit  and  Standing  of  Gambling 
House. — No  exemplary  damages  can 
be  recovered  for  injury  to  a  plaintiff's 
business  or  reputation  as  keeper  of  a 
gambling  house,  and  where  he  carries 
on  other  business  in  connection  with 
his  gambling  house,  the  jury  should 
be  so  charged  as  to  prevent  them  from 
considering  the  damages  to  the  latter. 
Kauffman  v.  Babcock,  67  Tex.  241,  2 
S.  W.  878. 

Qualification  of  Rule  as  to  Profits 
During   Detention.— The   rule   that   fu- 


ture r/rofits,  in  suits  for  wrongful  at- 
tachment, do  not  enter  into  the  actual 
damages  recoverable  (Kaufman  v. 
Armstrong,  74  Tex.  65,  11  S.  W.  1048) 
applies  only  in  those  cases  in  which 
the  measure  of  damages  is  the  value 
of  the  property  taken.  Where  this  is 
the  basis  of  recovery,  the  value  is  the 
market  value  of  the  property  which 
naturally  includes  profits  on  the  goods 
taken  (Blum  v.  Merchant,  58  Tex.  400, 
404).  The  rule  does  not  apply  where 
the  recovery  is  not  for  the  value  of 
the  property  but  merely  with  refer- 
ence to  its  detention.  Wilson  v.  Man- 
ning (Civ.  App.),  35  S.  W.  1079, 
1080. 

Thus  where  the  business  of  a  ginner, 
in  the  ginning  season,  is  interrupted 
by  the  seizure  of  an  indispensable  part 
of  his  machinery,  which  is  subse- 
quently returned  in  good  order,  he  is 
entitled  to  recovery  for  the  profits 
lost  through  the  interruption  of  his 
business.  Wilson  v.  Manning  (Civ. 
App.),  35  S.  W.   1079,  1080. 

An  attachment  was  levied  upon  a 
gin  stand  and  condenser  at  the  begin- 
ning of  the  ginning  season.  The  at- 
tachment was  released  and  the  prop- 
erty subsequently  found  its  way  back 
to  the  attachment  defendant  with  his 
full  consent  in  as  good  condition  as 
when  taken  from  him.  In  the  mean 
time  he  had  bought  and  installed  other 
machinery  in  the  place  of  that  seized 
under  the  attachment.  In  an  action 
to  recover  for  the  wrongful  attach- 
ment the  plaintiff  alleged  that  the  at- 
taching creditor  had  notice  that  it  was 
the  beginning  of  the  ginning  season, 
that  his  business  was  that  of  a  ginner, 
and  that  he  was  intending  to  use  the 
gin,  and  that  loss  of  business  profits 
would  follow  the  interruption  of  his 
business.  It  was  held  that  the 
measure  of  damages  was  the  loss  of 
profits  during  the  retention  of  the 
property  and  the  expense  incurred  in 
procuring  and  installing  other  ma- 
chinery in  the  place  of  that  seized 
under    the    attachment,     but     not     the 
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value     thereof.       Wilson     v.    Manning 
(Civ.  App.),  35  S.  W.  1079. 

(10)  Injury  to  Character  or  Reputa- 
tion; Mental  Suffering,  etc. 

Injury  to  character  or  feelings  is 
not  recoverable  as  actual  damage, 
though  it  may,  under  some  circum- 
stances, be  taken  into  consideration  in 
estimating  exemplary  damages.  Tra- 
wick  v.  Martin-Brown  Co.,  79  Tex. 
460,  14  S.  W.  564;  Wallis  v.  Eichel- 
berger,  2  App.  Civ.  Cases,  §§  133,  134; 
Elser  v.  Pierce,  2  App.  Civ.  Cases,  §§ 
737,  738;  Wallace  &  Co.  v.  Finberg,  46 
Tex.  35;  W.  W.  Con.  Reports,  §  1216. 

While  physical  suffering  may  be 
presumed  to  fdllow  as  a  necessary 
consequence  upon  a  serious  bodily  in- 
jury and  mental  suffering  may  also  be 
presumed  as  *  the  necessary  conse- 
quence of  the  death  of  a  near  relative, 
this  rule  should  not  be  carried  to  the 
extent  of  holding  that  the  seizure 
under  legal  process  of  personal  prop- 
erty exempt  from  forced  sale  will  nec- 
essarily cause  the  owner  distress  of 
mind  or  mortification  of  feelings;  and 
where  no  one  testifies  that  such  re- 
sult was  caused  by  the  seizure  of  the 
property  involved,  it  is  error  for  the 
court  to  instruct  the  jury  that  if  they 
should  allow  the  attachment  defend- 
ant exemplary  damages,  they  may,  as 
such  damages,  allow  him  compensa- 
tion for  distress  of  mind  and  mortifi- 
cation of  feelings.  Evans  Co.  v.  Kings- 
bury (Civ.  App.),  25  S.  W.  729. 

(11)  Damage  for  Breach  of  Contract. 
The  defendant  in  attachment  in  re- 
convention sought  damages  for 
breach  of  a  contract  made  by  plain- 
tiffs with  a  business  firm  of  which  de- 
fendant was  a  member.  Held,  he 
could  not  recover.  The  breach  of  such 
contract  could  not  be  asserted  save  by 
the  firm  affected  by  it.  Kirbs.v.  Pro- 
vine,  78  Tex.  353.  14  S.  W.  849. 

(12)  Damage  from  Other  Attach- 
ments Induced  by  Action  of  Plain- 
tiff in  the  First  Attachment 

The  alleged     fact  that     the     defend- 


ant's other  creditors  were  induced  by 
the  plaintiff's  attachment  to  pursue  the 
same  remedy  does  not  render  the  plain- 
tiff liable  for  any  loss  resulting  from 
their  action.  If  their  writs  were 
wrongfully  sued  out  they  are  respon- 
sible for  the  damages  resulting  there- 
from. Trawick  v.  Martin-Brown  Co., 
79  Tex.  460,  464,  14  S.  W.  564;  Blum 
v.  Davis,  56  Tex.  423. 

Neither  is  evidence  admissible  in 
such  a  suit,  that  after  the  goods  were 
seized  under  attachment  by  the  de- 
fendant, other  attachments  were  lev- 
ied on  the  plaintiffs  property  at  the 
suit  of  other  creditors.  Blum  v.  Stein, 
68  Tex.  608,  5  S.  W.  454. 

(13)  Costs    and    Expenses;    Loss    of 
Time. 

Expenses  in  attending  court  and 
loss  of  time  by  one  whose  property 
has  been  wrongfully  seized  under  at- 
tachment, which  were  expended  and 
incurred  in  defending  the  suit,  can  not* 
in  an  action  for  damages  for  wrong- 
fully suing  out  the  attachment,  be 
considered  as  proof  of  actual  injury. 
(Harris  v.  Finberg,  46  Tex.  79.)  Crad- 
dock  v.  Goodwin,  54  Tex.  578. 

The  value  of  the  time  lost  by  the  at- 
tachment defendant  while  attending 
the  trial  is  too  remote  to  be  recov- 
ered as  actual  damages.  Lang  r. 
Fritz   (Civ.  App.),  38  S.  W.  233. 

Where  house  rent,  expenses,  and  at- 
torney fees  were  pleaded  as  actual 
damages,  and  no  exceptions  were  urged 
to  the  pleading,  and  evidence  was  ad- 
mitted without  objection  to  prove 
them,  the  appellate  court  can  not  say, 
in  the  absence  of  a  statement  of  facts, 
that  a  case  was  not  made  bringing 
such  items  within  the  domain  of 
actual  damages.  Harkleroad  v.  Leon- 
ard, 28  Tex.  Civ.  App.  133,  67  S.  W. 
127. 

The  payment  of  costs  by  the  attach- 
ment creditor  in  order  to  obtain  a  re- 
lease of  the  wrongful  attachment  is 
not  a  voluntary  thing  and  is  an  ele- 
ment to  be  considered  upon  the  ques- 
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tion  of    actual    damages.      Hunter    v. 
Penland  (Civ.  App.),  32  S.  W.  421. 

Costs  of  Sale. — Where  the  property 
seized  under  the  attachment  is  sold 
during  the  progress  of  the  litigation, 
and  the  proceeds,  less  the  cost  of  the 
sale,  are  turned  into  the  registry  of  the 
court  to  abide  the  result  of  the  litiga- 
tion, the  defendant,  upon  the  verdict 
and  judgment  in  his  favor,  is  entitled 
as  a  matter  of  law  to  recover  not  only 
this  sum,  but  in  addition  the  amount 
which  has  been  paid  out  as  costs  of 
making  the  sale,  commissions,  etc. 
For  the  costs  of  the  sale,  as  well  as  of 
other  costs  of  the  attachment,  plaintiff 
is  responsible,  and  the  defendant  is  en- 
titled to  a  sum  equal  to  the  price  for 
which  the  property  was  sold  and  to 
costs  in  addition.  Upon  this  total 
amount  is  to  be  credited  the  sum  ac- 
tually paid  into  the  treasury  of  the  court 
and  which  goes  to  him  as  a  matter  of 
law,  and  also  the  amount  which  he  ad- 
mits is  justly  due  the  attachment  plain- 
tiff and  of  which  he  has  previously 
made  a  proper  tender.  Oliven  v.  Kas- 
tor,  45  Tex.  Civ.  App.  555,  561,  101  S. 
W.  563,  affirmed  in  102  Tex.  589,  no  op. 

(14)    Attorney's  Fees. 

The  recovery  of  attorney's  fees  as 
damages  is  not  anthorized  in  cases  of 
this  character  and  can  not  be  sus- 
tained. Strauss  v.  Dundon  (Civ.  App.), 
27  S.  W.  503,  citing  Landa  v.  Obert, 
45  Tex.  539,  540;  Salado  College  v. 
Davis,  47  Tex.  136;  Yarborough  v. 
Weaver,  6  Tex.  Civ.  App.  215,  25  S. 
W.  468. 

Attorney  fees  to  prosecute  the 
claim  of  defendant  in  attachment  for 
damages  can  not  be  considered  as  a 
natural  and  proximate  consequence  of 
the  suing  out  and  levy  of  the  attach- 
ment, and  is  not  an  element  of  dam- 
age which  the  defendant  in  attachment 
is  entitled  to  have  considered  by  the 
jury,  and  evidence  relating  thereto  is 
inadmissible.  Yarborough  v.  Weaver, 
«6  Tex.  Civ.  App.  215,  25  S.  W.  468.        | 

Against       Sureties      on     Indemnity ' 


Bond. — Where  a  sheriff  levying  an  at- 
tachment is  sued  for  damages,  and 
has  an  indemnity  bond  from  the  plain- 
tiff in  attachment  protecting  him 
against  all  "costs,  charges,  damages, 
and  suits  that  he  might  incur  by  rea- 
son of  the  levy,"  the  plaintiff  in  at- 
tachment being  joined  with  the  sher- 
iff in  the  suit  for  damages,  it  is  not 
error  to  allow  the  sheriff,  against  the 
makers  of  such  indemnity  bond,  rea- 
sonable attorney  fees  incurred  by 
him  in  defending  the  damage  suit. 
Schmick  v.  Noel,  72  Tex.  1,  8  S.  W.  83. 
See,  also,  ante,  "Judgment  on  Bond; 
Amount  of  Recovery,  Distribution, 
etc.,"  VI,  E,  2,  c,  (2). 

As  Exemplary  Damages. — When  a 
jury  find  merely  that  an  attachment 
was  wrongfully  sued  out,  they  are  not 
warranted  in  allowing  defendant's  at- 
torney's fees  as  part  of  the  damages. 
But  had  the  finding  been  that  the  at- 
tachment was  sued  out  maliciously 
and  without  probable  cause,  such  fees 
would  have  been  allowable  as  part  of 
the  defendant's  damages.  Hughes  v. 
Brooks,  36  Tex.  379. 

(15)    Value  of  Liquor  License. 

In  the  absence  of  allegation  and 
proof  of  damages  resulting  specially 
from  the  seizure  ofvthe  stock  of  goods 
and  consequent  interruption  of  the 
business,  the  value  of  the  license  for 
the  sale  of  intoxicating  liquors  should 
not  be  submitted  to  the  jury  as  the 
measure  of  damages  for  the  alleged 
conversion  thereof.  Cox  v.  Trent,  1 
Tex.  Civ.  App.  639,  20  S.  W.  1118. 

Where  plaintiffs'  storehouse  was 
kept  closed  by  the  sheriff  for  two 
months  after  the  levy,  and  plaintiffs 
thereby  deprived  for  that  time  of  the 
value  of  their  license  as  retail  liquor 
dealers,  they  were  entitled  to  recover 
the  value  of  the  license  for  such  time, 
and  also  the  value  of  clerks'  hire  for 
that  period  which  they  •  were  com- 
pelled to  pay.  Hooks  v.  Pafford,  34 
Tex.  Civ.  App.  516,  78  S.  W.  991. 

The  attachment  defendant  was  not  en- 
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titled  to  recover  damages  for  the 
wrongful  seizure  of  a  retail  liquor  li- 
cense which  had  no  market  value  be- 
cause of  having  been  once  transferred, 
where  his  allegations  and  the  evidence 
showed  that  neither  was  it  of  any 
value  to  him  after  the  attachment  for 
the  reason  that  he  had  neither  the 
goods,  money  nor  credit  to  enable 
him  to  further  engage  in  such  busi- 
ness. Cox  v.  Trent  (Civ.  App.),  34  S. 
W.  764,  citing  Kaufman  v.  Armstrong, 
74  Tex.  65,  11  S.  W.  1048. 

The  law  of  Texas  inhibits  a  second 
transfer  of  a  license  for  the  sale  of  in- 
toxicating liquors,  and  requires  that 
the  first  and  only  transfer  permitted 
by  law  shall  also  be  noted  on  the 
books  of  the  officers  who  issued  the 
license.  Where,  therefore,  the  vendee 
of  such  a  license  failed  to  have  the 
transfer  noted  in  the  proper  office,  he 
can  not  recover  damages  for  the 
wrongful  seizure  and  sale  thereof  un- 
der an  attachment,  since  if  the  trans- 
fer to  himself  was  valid  the  second 
sale  under  the  attachment  did  not  de- 
prive him  of  his  title;  and  if  the  trans- 
fer to  himself  was  invalid,  he  had  no 
title  and  lost  nothing  by  the  seizure 
and  sale  under  the  attachment.  Cox 
v.  Trent,  1  Tex.  Civ.  App.  639,  20  S. 
W.  1118. 

(16)  Clerk's  Hire. 

See  ante,  "Value  of  Liquor  Li- 
cense," IX,  C,  4,  a,  (15). 

(17)  In  Case  of  Levy  upon  Real  Es- 
tate, • 

A  levy  upon  land  unaccompanied 
by  facts  showing  special  injury  will 
not  support  an  action  for  damages. 
Woessner  v.  Wells  (Civ.  App.),  28  S. 
W.   247. 

A  levy  upon  real  estate  under  our 
statutes  not  being  attended  with  any 
disturbance  of  the  possession,  use,  or 
enjoyment  of  the  premises  by  the 
owner,  it  follows  that,  as  a  general 
rule,  such  a  levy  can  afford  no  ground 
for  the  recovery  of  actual  damages. 
Trawick  v.  Martin-Brown  Co.,  79  Tex. 


460,  14  S.  W.  564;  Drew  v.  Ellis,  6  Tex. 
Civ.  App.  507,  26  S.  W.  95,  affirmed 
in  93  Tex.  638,  no  op. 

Where  there  is  no  evidence  of  any 
special  damage  or  interference  in  the 
defendant's  possession,  he  is  entitled 
to  only  nominal  damages  for  the 
wrongful  levy  of  an  attachment  on 
real  estate.  Girard  v.  Moore  (Civ. 
App.),  24  S.  W.  652. 

In  an  action  for  the  wrongful  and 
malicious  suing  out  of  an  attachment 
an  ordinary  levy  upon  real  estate  will 
not  authorize  a  recovery  of  either  ac- 
tual or  exemplary  damages.  Tra- 
wick v.  Martin-Brown  Co.,  79  Tex. 
460,  14  S.  W.  564. 

An  instruction,  that  the  measure  of 
damages  for  the  wrongful  levy  of  an 
attachment  upon  certain  property  is 
such  an  amount  as  the  property  was 
reasonably  worth  on  the  market  at 
the  time  it  was  attached,  is  erroneous 
where  part  of  such  property  is  realty. 
The  value  of  real  estate  is  not  the 
measure  of  damage  for  levying  an  at- 
tachment thereon.  Barker  v.  Abbott, 
2  Tex.  Civ.  App.  147,  21  S.  W.  72. 

Levy  upon  Homestead.* — If  the  prop- 
erty was  his  business  homestead  as 
alleged,  the  levy  was  a  nullity  and 
neither  disturbed  his  possession  nor 
affected  his  right,  and  therefore  af- 
fords no  ground  for  actual  damages. 
Trawick  v.  Martin-Brown  Co.,  "9 
Tex.  460,  464,  14  S.  W.  564. 

Rule  Applies  to  Nonresident  Own- 
ers.— This  rule  applies  to  nonresident 
owners  of  land  as  well  as  to  residents. 
Woessner  v.  Wells  (Civ.  App.),  28  S- 
W.  247. 

Depreciation  in  value  occurring  dur- 
ing the  levy  is  not  such  a  direct  effect 
of  the  levy  as  in  itself  would  entitle 
the  defendant  to  damages.  Drew  v. 
Ellis,  6  Tex.  Civ.  App.  507,  26  S.  W. 
95,  affirmed  irt  93  Tex.  638,  no  op. 

Where  Sale  of  Property  Defeated  by 
Attachment. — To  the  general  rule,  that 
a  wrongful  levy  of  an  attachment  on 
real     estate     furnishes     no     cause    of 
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action  for  damages,  there  is  an  excep- 
tion where  the  defendant  in  attachment 
had  an  opportunity  to  sell  which  was 
defeated  by  the  levy  of  the  attach- 
ment, and  the  property  depreciated 
in  value  after  that  time.  Wetsel  v. 
Tillman,  3  Tex.  Civ.  App.  559,  22  S.  W. 
980. 

When  a  pending  trade  is  broken  up 
by  the  levy  itself,  unaided  by  the  act 
or  delinquency  of  the  defendant,  and  de- 
preciation and  loss  follows,  the  owner 
of  the  land  is  entitled  to  recover  as 
for  a  direct  and  proximate  loss.  Drew 
v.  Ellis,  6  Tex.  Civ.  App.  507,  26  S.  W. 
95,  affirmed  in  93  Tex.  638,  no  op. 

In  Trawick  v.  Martin-Brown  Co., 
79  Tex.  460,  14  S.  W.  564,  it  is  held, 
that  as  a  general  rule  a  wrongful  levy 
of  an  attachment  writ  upon  real  estate 
furnishes  no  cause  for  an  action  for 
damages.  This  case,  however,  itself 
intimates  an  exception  to  this  rule, 
where  it  is  alleged  that  the  defendant 
in  attachment  "had  an  opportunity  to 
sell,  and  that  the  sale  was  defeated 
by  the  levy  of  the  attachment,  and 
that  the  property  had  depreciated  in 
value  since  that  time."  Wetsel  v.  Till- 
man, 3  Tex.  Civ.  App.  559,  562,  22  S. 
W.   980. 

Pleading  and  Proof  of  Loss  of  Sale. 
—The  plea  in  reconvention  statecl 
that  "he  was  and  has  been  ever  since 
hindered  and  prevented  from  selling 
the  same  (lands  levied  upon)  or  any 
part  thereof  and  liquidating  his  debts 
with  the  proceeds  thereof,  which  he 
could  and  would  have  done  had  not 
said  attachment  been  levied  thereon 
as  aforesaid,  to  his  damage,"  etc.  It 
did  not  allege  that  he  had  an  oppor- 
tunity to  sell,  and  that  the  sale  was  de- 
feated by  the  levy,  and  that  the  prop- 
erty had  depreciated  in  value.  Held, 
the  allegations  showed  no  cause  of 
action.  Trawick  v.  Martin-Brown  Co., 
79  Tex.  460,  14  S.  W.  564. 

Levy  of  attachment  May  13,  1891, 
on  realty  in  which  defendant  had  a 
half-interest,  and  against  which  there 
2  Tex— 33 


was  outstanding  a  vendor's  lien  of 
about  $7,000,  due  March  30,  1892. 
September  19,  1891,  an  offer  of  $10  per 
acre  was  made  defendant  for  a  clear 
title  to  the  whole  land,  $2,000  cash, 
and  half  the  balance  in  one  and  half 
in  two  years.  Defendant  replied  to 
the  offer,  that  he  only  owned  a  half- 
interest.  The  purchaser  responded: 
"Would  prefer  to  buy  all,  but  if  parties 
interested  with  you  will  accept  same 
offer  made  you,  I  will  make  the  same 
proposition  to  them.  If  you  wish  to 
sell  your  undivided  half,  my  propo- 
sition holds  good  if  you  will  accept 
terms  stated."  Defendant  afterwards 
contracted  to  sell  to  another  at  $5.65 
per  acre  within  one  year  from  Novem- 
ber 25,  1891,  and  claimed  as  damages 
the  difference  between  the  first  and 
last  offer,  and  that  the  first  had  been 
broken  up  by  the  attachment.  Held, 
not  recoverable.  The  first  offer  was 
conditional,  and  defendant  was  not  in 
condition  to  make  clear  title.  Drew 
v.  Ellis,  6  Tex.  Civ.  App.  507,  26  S.  W. 
95,   affirmed   in   93  Tex.   638,   no   op. 

Rental  of  Property.  —  See  ante, 
"Loss  of  Use  of  Property;  Rental 
Value,"  IX,  C,  4,  a,  (8). 

(18)  Attachment  and   Sale  of   Lease- 
hold Interest. 

Attachment  and  sale  of  plaintiff's 
interest  in  property  held  by  him  under 
lease  may  be  ground  for  damages  by 
depriving  him  of  his  property,  though 
the  sale  without  the  consent  of  the 
landlord  passed  no  title  to  the  pur- 
chaser. Scott  Grocer  Co.  v.  Kelly,  14 
Tex.   Civ.  App.   136,  36  S.  W.   140. 

(19)  Measure  of  Damages  against  Par- 
ticular Persons. 

See  ante,  "Persons  Liable  for  Wrong- 
ful Attachments,"  IX,  B,  et  seq. 

(20)  Measure  of  Damages  in  Favor  of 
Trustee,    Mortgagee  or  Assignee. 

It  has  been  definitely  held  in  this 
state  that,  where  property  in  the  pos- 
session of  an  assignee  for  creditors 
under  our  statute  is  attached,  the  as- 
signee should  recover  the  value  of  the 
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property  seized,  regardless  of  whether 
or  not  he  has  remaining  in  his  posses- 
sion sufficient  assets  to  pay  all  other 
creditors  and  all  expenses.  Langham 
v.  Lanier,  7  Tex.  Civ.  App.  4,  26  S. 
W.  255,  affirmed  in  93  Tex.  645,  no  op.; 
Cabell  v.  Johnston,  13  Tex.  Civ.  App. 
472,  473,  35  S.  W.  946,  affirmed  in  93 
Tex.  701,  no  op.;  Euless  v.  Tumlinson 
(Civ.  App.),  38  S.  W.  534,  affirmed  in 
93  Tex.  659,  no  op. 

The  measure  of  damages  which  a 
trustee  may  recover  for  a  wrongful 
taking  and  conversion  of  the  trust 
property  by  attachment  is  the  full 
value  of  the  property.  Martin-Brown 
Co.  v.  Henderson,  9  Tex.  Civ.  App. 
130,  28  S.  W.  695,  affirmed  in  93  Tex. 
667,   no   op. 

On  an  action  to  recover  damages  for 
the  wrongful  attachment  of  goods  con- 
veved  by  deed  of  trust  for  the  benefit 
of  creditors,  the  correct  measure  of 
damages  is  the  market  value  of  the 
goods  at  the  time  of  the  levy  with  6 
per  cent  interest.  Weaver  v.  Good- 
man (Civ.  App.),  51  S.  W.  860,  citing 
Watkins  v.  Junker,  90  Tex.  584,  588, 
40  S.  W.  11,  reversing  38  S.  W.  1129. 

Where  a  stock  of  goods  is  con- 
veyed to  a  trustee  to  secure  a  debt  due 
to  a  creditor,  it  is  not  subject  to  at- 
tachment, and  the  trustee  is  entitled 
to  recover  against  a  sheriff  levying  a 
writ  thereon  the  full  value  of  the  goods 
attached,  and  not  merely  the  balance 
remaining  unpaid  on  the  debts  se- 
cured, especially  when  there  are  others 
as  much  entitled  to  the  surplus  as  the 
attaching  creditor.  Cabell  v.  John- 
ston, 13  Tex.  Civ.  App.  472,  35  S.  W. 
946,  affirmed  in  93  Tex.  701,  no  op. 

The  case  is  no  different,  where  it  is 
a  mortgage  to  secure  a  creditor,  since 
under  our  decisions  there  is  no  differ- 
ence in  respect  to  the  property  being 
exempt  from  attachment.  Cabell  v. 
Johnston,  13  Tex.  Civ.  App.  472,  473, 
35  S.  W.  946,  affirmed  in  93  Tex.  701, 
no  op. 

Where    property   mortgaged    to    its 


full  value  is  levied  upon  and  sold  by 
the  sheriff,  the  mortgagee  is  entitled 
to  recover  as  damages  for  the  wrong- 
ful levy  and  sale  the  full  value  of  the 
property,  less  any  prior  liens  thereon, 
and  is  not  limited  in  his  recovery  to 
the  amount  for  which  it  sold.  Grab- 
felder  v.  Lockett  (Civ.  App.),  26  S.  W. 
168,  affirmed  in  93  Tex.  729,  no  op. 

Property  That  Is  Pledged— The 
party  seizing  property  that  is  pledged 
is  liable  for  its  full  value,  unless  it  is 
alleged  and  proved  that  the  debt  it  is 
pledged  to  secure  is  less  than  the  value 
thereof.  Merchants  Nat  Bank  V. 
Barker,  8  Tex.  Civ.  App.  332,  28  S. 
W.  698  (see  87  Tex.  435). 

b.  Measure    and    Elements    of   Exem- 
plary Damages. 

(1)  Generally. 

"Where  a  trespass  is  committed  in  a 
wanton,  rude  or  aggravated  manner,  indi- 
cating a  desire  to  injure,  a  jury  ought  to 
be  liberal  in  compensating  the  parry  in- 
jured in  all  he  has  lost  in  property,  in  ex- 
pense for  the  assertion  of  his  rights,  in 
feeling  or  reputation,  and  even  this  may 
be  exceeded  by  setting  a  public  ex- 
ample, to  prevent  the  repetition  of  the 
act.  In  such  cases  there  is  no  certain 
fixed  standard,  for  a  jury  may  properly 
take  into  view  not  only  what  is  due 
the  party  complaining,  but  to  the  pub- 
lic, by  inflicting  what  are  called  in  law, 
speculative,  exemplary  or  vindictive 
damages."  Craddock  v.  Goodwin,  54 
Tex.  578,  586. 

(2)  May     Include     Damages     Which 
Would  Otherwise  Be  Too  Remote. 

Our  decisions  recognize  the  rule 
that  exemplary  damages  are  allowed 
as  a  matter  of  punishment,  but  at  the 
same  time,  when  a  proper  case  is 
made,  permit  the  jury  in  assessing 
their  amount  to  take  into  considera- 
tion damages  too  remote  to  be  con- 
sidered strictly  compensatory.  (Mayer 
v.  Duke,  72  Tex.  445,  10  S.  W.  565.) 
Trawick  v.  Martin-Brown  Co.,  79  Tex. 
460,   464,   14   S.   W.   564. 
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<3)  Injury  to   Credit  or  Business. 

See  ante,  "Injury  to  Credit;  Loss  of 
Business,     Profits,     etc.,"     IX,     C,     4, 
a,   (9). 
<4)  Depreciation  in  Value. 

See  ante,  "Depreciation  in  Value," 
IX,  C,  4,  a,  (6\ 

<5)    Injury   to    Character   or   Reputa- 
tion; .  Mental  Suffering. 

See  ante,  "Injury  to  Character  or 
Reputation;  Mental  Suffering,  etc.," 
IX,  C,  4,  a,  (10). 

<6)    Where   Attachment   Levied  upon 
Real  Estate. 

See  ante,  "In   Case    of    Levy    upon 
Real  Estate,"  IX,  C,  4,  a,  (17): 
<7)    Attorney's  Fees,  Costs  and    Ex- 
penses. 

See  ante,  "Costs  and  Expenses;  Loss 
of  Time,"  IX,  C,  4,  a,  (13);  "Attorney's 
Fees,"  IX,  C,  4,  a,  (14);  "Judgment  on 
Bond;  Amount  of  Recovery,  Distribu- 
tion, etc.,"  VI,  E,  2,  c,  (2). 

D.    PROCEDURE    IN    CASES     OF 
WRONGFUL    ATTACHMENT. 

1.  Form  of  Action  or  Remedy, 
a.  Generally. 

See  ante,  "Election  of  Remedies, 
VI,  I,  3,  a. 

The  damages  or  injury  which  the 
defendant  in  the  attachment  has  sus- 
tained through  the  wrongful  suing  out 
of  the  writ  may  be  pleaded  by  him 
either  in  the  attachment  suit  or  he 
may  bring  his  action  for  such  damages 
by  a  separate  suit  upon  the  attach- 
ment bond.  The  contrary  dictum  in 
Harrison  v.  Harwocd,  31  Tex.  650,  651 
Is  not  recognized  as  authority.  (Wal- 
cott  v.  Hendrick,  6  Tex.  406;  Ham- 
monds v.  Belcher,  10  Tex.  271,  274; 
Portier  v.  Fernandez,  35  Tex.  534, 
535.)  Davis  v.  Rawlings,  1  App.  Civ. 
Cases,  §  17. 

The  rule  that  an  action  to  recover 
actual  damages  for  the  wrongful  suing 
cut  and  levy  of  an  attachment  must  be 
based  on  the  attachment  bond,  has  not 
teen  recognized  in  Texas;  the  bond  is 


the  foundation  of  the  liability  of  the 
sureties,  but  not  of  the  principal.  As 
against  the  principal  a  suit  may  be 
maintained  against  him  for  wrongfully 
suing  out  the  attachment,  either  on 
his  bond  or  on  his  liability  which,  in- 
dependent of  the  bond,  resulted  from 
his  wrongful  act  in  resorting  without 
rjust  cause  to  the  process  of  attach- 
ment. Half  v.  Curtis,  68  Tex.  640,  5 
S.  W.  451. 

A  defendant,  whose  property  has 
been  wrongfully  seized  under  attach- 
ment, may  plead  in  reconvention  his 
damages  resulting  from  the  malicious 
and  oppressive  abuse  of  the  process 
of  the  court,  by  which  his  property 
was  seized  and  detained,  or  he  may 
rely  on  his  statutory  remedy,  founded 
upon  the  law  requiring  a  bond  to  be 
given  by  the  plaintiff  in  attachment  to 
secure  against  such  damage  as  might 
be  sustained  by  the  wrongful  suing  out 
of  the  attachment.  Wallace  &  Co.  v. 
Finberg,  46  Tex.  35,  36. 

"It  is,  unquestionably,  a  well-estab- 
lished and  familiar  rule  of  practice,  in 
our  system  of  jurisprudence,  that  the 
defendant  in  an  attachment  suit  may, 
by  an  answer  in  the  nature  of  a  plea 
in  reconvention,  litigate,  and  have  de- 
termined, his  right  to  damages  for  the 
wrongful  and  malicious  suing  out  of 
such  writ  in  the  action  in  which  the 
writ  issued."  Hardeman  &  Son  v. 
Morgan,  48  Tex.  103,  105;  Culbertson 
v.  Cabeen,  29  Tex.  247,  248;  Walcott 
v.  Hendrick,  6  Tex.  406,  407. 

Under  our  practice,  frequent  in- 
stances occur  of  pleas  in  reconvention 
for  wrongful  suing  out  writs  of  at- 
tachment and  sequestration.  The 
remedy  on  the  bond  is  often  waived 
and  judgment  sought  against  the  prin- 
cipal without  regard  to  the  sureties. 
Dewitt  v,  Oppenheimer,  51  Tex. 
103,  107. 

The  constant  practice  has  been  to 
permit  the  recovery  of  actual  damages 
on  a  counterclaim  or  plea  in  recon- 
vention, whenever  it  appeared  that  the 
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writ  was  wrongfully  sued  out  .  and 
levied;  and  so,  without  basing  the  de- 
fendant's pleadings  on  the  attachment 
bond.  Half  v.  Curtis,  68  Tex.  640,  5 
S.  W.  451,  453. 

Damages  arising  from  the  levy  of 
an  attachment,  though  unliquidated 
and  in  tort,  may  be  recovered  on  plea 
in  reconvention  in  the  suit  where  it  is 
sought  to  give  effect  to  that  process, 
though  such  suit  is  upon  contract  and 
for  a  certain  demand.  Michigan  Stove 
Co.  v.  Waco  Hardware  Co.,  22  Tex. 
Civ.  App.  293T,  54  S.  W.  357. 

Damages  occasioned  by  a  wrongful 
judicial  attachment  may  be  pleaded  in 
leconvention.  Punchard  v.  Taylor, 
etc.,   Co.,  23  Tex.  424. 

Where  the  defendant  in  an  attach- 
ment sued  on  the  bond,  and  afterwards 
pleaded  the  same  matter  in  reconvention, 
and  moved  to  consolidate  the  suits, 
which  motion  was  sustained,  on  appeal 
from  other  rulings  by  the  defendant 
the  court  remarked  that  the  motion 
should  have  been  overruled,  putting 
the  defendant  to  his  election;  that,  at 
all  events,  the  consolidation  should 
have  been  at  the  defendant's  costs. 
Castro  v.  Whitlock  &  Co.,  15  Tex.  437. 

b.  As  Determining  the  Measure  of 
Damages  Recoverable,  Whether 
Actual  or  Exemplary. 

If  the  action  is  not  upon  the  bond, 
but  upon  the  liability  arising  from  the 
wrongfu*  act  of  the  plaintiff  in  the  at- 
tachment, then  the  defendant  is  not 
limited  as  to  his  recovery  by  the 
amount  of  the  bond;  but  it  is  other- 
wise if  he  declares  on  the  bond.  Half 
%    Curtis,  68  Tex.  640,  5  S.  W.  451,  453. 

Upon  a  plea  in  reconvention  for  the 
malicious  and  oppressive  abuse  of  the 
process  of  the  court,  the  defendant  in 
the  attachment  may  recover  ex- 
emplary damages;  but  under  the  stat- 
utory remedy  upon  the  attachment 
bond,  only  actual  damages  may  be 
recovered.  Wallace  &  Co.  v.  Finberg, 
46  Tex.  35,  36. 


There  is  a  difference  between  the 
mere  wrongful  suing  out  of  an  attach- 
ment (upon  a  ground  which  may  not 
exist)  and  the  suing  it  out  with  malice. 
If  the  defendant  take  the  first  ground, 
he  should  plead  upon  the  bond.  If 
upon  the  latter,  he  may  rely  upon  all 
the  incidental  injuries.  The  wrongful 
suing  out  an  attachment,  and  the  mal- 
ice with  which  it  may  be  done,  are  dif- 
ferent causes  of  action.  The  one  would 
be  an  action  ex  contractu;  the  other, an 
action  ex  delicto.  The  one  would  sur- 
vive to  the  administrator  or  executor; 
the  other  would  die  with  the  person. 
With  the  greatest  latitude  allowed  in 
cur  pleading,  the  federal  supreme 
court  has  lepeatedly  recognized  the 
distinction  here  taken.  The  court  has 
heretofore  ruled  that  the  malicious  su- 
ing out  of  the  writ  and  the  mere 
wrongful  suing  it  out  are  separate  and 
distinct  grounds  of  defense;  and  under 
an  answer  setting  forth  one  of  the 
grounds  proof  can  not  be  introduced 
establishing  the  otheT.  Harrison  v. 
Karwood,  31  Tex.  650,  652. 

This  dictum  is.  not  regarded  as  au- 
thority, however,  in  so  far  as  it  im- 
plies that  the  suit  to  recover  actual 
damages  must  be  upon  the  bond. 
Davis  v.  Rawlins,  1  App.  Civ.  Cases, 
§  17. 

c   As  to     the  Sureties  on  the  Attach- 
ment Bond. 

As  to  the  sureties,  however,  the 
bond  is  the  foundation  of  their  liabil- 
ity, and  the  recovery  against  them  is 
limited  by  the  amount  of  the  bond,  un- 
less it  can  be  shown  that  they  other- 
wise participated  in  the  trespass.  Half 
v.  Curtis,  68  Tex.  640,  5  S.  W.  451. 
453.  See  ante,  "Measure  of  Sureties 
Liability,"  IX,  B,  2,  c. 
&  As  to  Sureties  upon  Indemnity 
Bond. 

Where  an  indemnity  bond  is  r«* 
quired  and  given,  the  liability  of  the 
indemnitors  to  the  officer  is  upon  the 
bond;  but  as  regards  the  attachment 
defendant,     the     indemnitors,  ir  it  be 
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found  that  the  attachment  was 
wrongful,  are  liable  as  trespassers,  and 
to  recover  against  them  the  defend- 
ant must  sue  in  tort  and  not  upon  the 
bond.  Unsell  v.  Sisk,  37  Tex.  Civ. 
App.  34,  83  S.  W.  34.  See  ante,  "Lia- 
bility of  Sureties  upon  Indemnity 
Bond,"  IX,  B,  7;  "Judgment  on  Bond; 
Amount  of  Recovery,  Distribution, 
etc.,"  VI,  E,  2,  c,  a. 

Where  in  an  action  against  a  con- 
stable and  his  sureties,  both  on  his  of- 
ficial bond  and  on  an  indemnity  bond, 
the  latter  bond  is  declared  on  but  no 
allegations  are  made  that  the  levy 
was  induced  by  the  giving  of  said 
bond,  the  plaintiff  fails  to  show  a 
cause  of  action  upon  said  bond,  since 
the  liability  of  the  indemnitors,  in  so 
far  as  an  attachment  defendant  is  con- 
cerned, is  that  of  trespassers,  and  they 
are  not  responsible  for  the  trespass  or 
tort  unless  the  levy  was  induced  by 
the  execution  of  the  bond.  Unsell  v. 
Sisk,  37  Tex.  Civ.  App.  34,  83  S.  W.  34. 

Where  in  such  a  case  a  judgment  is 
rendered  against  all  parties  ■  defend- 
ant, that  is,  against  the  constable,  the 
sureties  upon  the  official  bond,  and  the 
sureties  upon  the  indemnity  bond, 
such  judgment  will,  on  appeal,  be  re- 
versed as  to  the  latter  and  affirmed  as 
to  the  others.  Unsell  v.  Sisk,  37  Tex. 
C:v.  App.  34,  83  S.  W.  34. 

Where  a  United  States  marshal,  sued 
for  the  wrongful  levy  and  seizure  of 
goods  under  an  attachment,  makes  the 
sureties  upon  an  indemnity  bond 
parties  defendant  in  the  action,  the  ac- 
tion as  to  them  is  ex  delicto,  since 
while  as  to  him,  their  liability  is  upon 
the  bond,  yet  as  to  the  person  whose 
property  was  wrongfully  seized  they 
are  liable  as  trespassers-.  Cabell  v. 
Hamilton  Brown  Shoe  Co.,  81  Tex. 
104,  16  S.  W.  811. 

c.    Effect   of  Replevy  upon   Right   to 
Reconvene. 

The  right  to  plead  in  reconvention 
is  not  destroyed  by  the  fact  that  the 
defendant    has    replevied   the    property 


attached;  there  is  no  such  rule  of  law 
as  that  a  defendant  is  remitted  to  a 
separate  action  upon  the  attachment 
bond  and  can  not  reconvene  for  dam- 
ages in  the  attachment  suit  because  he 
has  replevied  the  attached  property. 
(Rev,  Stat.  650,  Walcott  v.  Hendrick, 
6  Tex.  406;  Wiley  v.  Traiwick,  14  Tex. 
662;  Punchard  v.  Taylor,  etc.,  Co.,  23 
Tex.  424;  Harris  v.  Finberg,  46  Tex. 
79;  Castro  v.  Whitlock  &  Co.,  15  Tex. 
437.)  Green  v.  Carlton,  1  App.  Civ. 
Case,  |  833. 

Where  a  special  bail  bond  has  been 
given,  the  defendant  can  recover  his 
damages  for  the  wrongful  suing  out  of 
the  attachment  by  suit  on  the  attach- 
ment bond,  but  not  by  way  of  recon- 
vention. Shirley  v.  Byrnes,  34  Tex. 
625,  626. 

2.  Prerequisites   to   Right   to   Sue   or 

Reconvene. 

a.  Termination  of  Attachment  Suit. 

The  rule  that  an  action  for  malicious 
prosecution  in  a  criminal  or  civil  ac- 
tion will  not  lie  until  the  prosecution 
has  terminated  favorably  to  the  party 
prosecuted  has  no  application  to  a 
suit  for  damages  based  on  the  wrong- 
ful and  malicious  suing  out  of  a  writ 
of  attachment,  and  which  is  begun  be- 
fore the  attachment  suit  is  terminated; 
the  claim  for  damages  may  be  as- 
serted and  proceed  to  trial  under  re- 
convention with  the  attachment  suit. 
Tynberg  v.  Cohen,  76  Tex.  409,  13  S. 
W.   315. 

b.  Presentation     of     Demand     before 

Suit. 

In  a  suit  by  the  assignee  of  an  in- 
solvent debtor  against  a|n  attaching 
creditor  and  the  administrator  of  the 
sheriff  who  executed  the  writ,  no  pre- 
sentation of  the  claim  for  damages  to 
the  administrator  need  be  averred. 
Blum  v.  Welborne,  58  Tex.  157. 

3.  Jurisdiction. 

The  right  to  reconvene,  in  attach- 
ment suits  for  damages,  is  limited  by 
the  jurisdiction  of  the  court  in  which- 
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the  plaintiff's  suit  is  brought,  or  where 
it  is  legally  pending  when  the  de- 
fendant asserts  his  demand.  Harde- 
man &  Son  v.  Morgan,  48  Tex.  103. 

A  defendant  in  attachment  can  not, 
since  the  adoption  of  the  constitution 
of  1876,  by  reconvening,  confer  juris- 
diction upon  the  district  court,  in  a 
case  which,  by  the  constitution,  is 
placed  within  the  exclusive  jurisdic- 
tion of  a  justice  of  the  peace.  Harde- 
man &  Son  v.  Morgan,  48  Tex.  103. 

Although  a  defendant  may  plead  in 
reconvention  a  claim  for  damages  gen- 
erally in  excess  of  the  justice's  juris- 
diction, yet  if  upon  such  claim  "he 
asks  judgment  for  a  less  sum  without 
the  justice's  jurisdiction,  the  plea  is 
within  the  jurisdiction  of  the  justice. 
Rev.  Stat.  §  650,  Dalby  v.  Murphy,  25 
Tex.  354;  Mulhaul  v.  Feller,  1  App. 
Civ.  Cases,  §  1162. 

Where  in  an  action  for  damages  for 
a  wrongful  attachment  of  property  the 
exemplary  damage  claimed  from  the 
attaching  creditor  was  a  sum  within 
the  jurisdiction  of  the  court,  the  plain- 
tiff had  the  right  to  join  the  surety  on 
the  attachment  bond  and  the  officer 
levying  the  writ  and  his  sureties,  al- 
though the  claims  against  them  were 
for  amounts  not  within  the  minimum 
jurisdiction  of  the  court.  Harkleroad 
v.  Leonard,  28  Tex.  Civ.  App.  133,  67 
S.   W.   127. 

Where  an  action  was  brought  in  a 
county  court  for  the  wrongful  levy  of 
an  attachment,  the  plaintiff  claiming 
exemplary  damages  and  a  specified 
sum  as  actual  damages  for  the  value 
of  the  goods  and  the  freight  thereon, 
and  an  exception'  was  sustained  as  to 
the  item  claimed  for  freight,  thus  re- 
ducing the  sum  below  the  jurisdiction 
of  the  county  court,  it  was  held  that 
the  defendants  could  not,  after  the 
plaintiff  had  amended  his,  petition, 
omitting  the  claim  for  exemplary 
damages  and  claiming  actual  damages 
in  an  amount  equal  to  what  previously 
claimed    for    both    the    value    of  the 


goods  and  the  freight,  object  that  the 
plaintiff  had  fraudulently  overvalued 
the  goods  for  the  purpose  of  con- 
ferring jurisdiction  upon  the  county 
court,  since  they  must  have  known  at 
one  time  as  well  as  another  the  value 
of  the  goods,  and  whether  or  not  it 
was  a  case  admitting  of  exemplary 
damages  being  claimed  in  good  faith. 
Thompson  v.  Rosenstein  (Civ.  App), 
67    S.    W.    439,    440. 

4.  Removal  of  Cause. 

See  the  title  REMOVAL  OF 
CAUSES. 

5.  Venue. 

If  the  plaintiff  in  attachment  insti- 
gates or  countenances  the  wrong  and 
oppression  cf  the  officer,  he  becomes 
a  participant  in  the  trespass,  and  is  lia- 
ble to  a  suit,  either,  in  the  count/  of 
his  residence,  or  in  that  in  which  the 
attachment  proceedings  were  com- 
menced, or  in  the  county  in  which  the 
trespass  by  the  officer  was  committed. 
Any  expressions  found  in  Cahn,  etc., 
Co.  v.  Bennett,  62  Tex.  674,  or  in  any 
ether  cases  in  Texas  Reports,  incon- 
sistent with  the  foregoing  rule,  will 
not  hereafter  be  regarded  as  authori- 
tative.    Hilliard  v.  Wilson,  65  Tex.  286. 

Chapter  52,  Acts  of  the  Twenty- 
Fifth  Legislature  (1899)  page  48,  pre- 
scribing "that  any  suit  for  damages 
growing  out  of  the  suing  out  of  any 
writ  of  attachment  or  sequestration, 
or  for  the  levy  of  any  such  writ,  may 
be  brought  in  any  county  from  which 
such  writ  was  issued,  or  in  any  county 
where  such  levy  was  made  in  whole 
or  in  part,  within  his  state,"  does  not 
apply  to  suits  pending  at  its  passage. 
Baines  v.  Jemison,  86  Tex.  118,  23  S. 
W.  639. 

In  the  County  Whence  the  Writ  Is- 
sued.— A  syit  for  damages  for  wrong- 
ful attachment  may  be  maintained  on 
the  attachment  bond*  in  the  county 
whence  the  writ  isssued.  Cahn,  etc.. 
Co.   v.   Bonnett,  62  Tex.   674. 

The  rule  announced  in  Hubbard  v. 
Lord,  59  Tex.  384,  that  suits  for  mali- 
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cious  prosecution  must  be  commenced 
in  the  county  where  the  process  of 
law  was  unjustly  and  maliciously  sued 
out,  and  that  for  a  proper  and  legal 
execution  of  such  process,  according 
to  its  mandates,  the  officer  of  the  law 
to  whom  it  is  directed  incurs  no  lia- 
bility to  the  injured  party,  reaffirmed. 
Hilliard  v.  Wilson,  65  Tex.  286, 

In  the  County  in  Which  Wrongful 
Seizure  Was  Made. — The  statutes 
(Rev.  Stat.,  art.  1198)  provide  thai 
when  the  foundation  of  the  suit  is 
some  crime,  offense  or  trespass,  a  civil 
suit  for  damages,  if  such  action  will 
lie,  may  be  brought  in  the  county 
where  such  crime,  offense  or  trespass 
v/as  committed.  Where  a  seizure  of 
property  has  been  made  by  virtue  of 
a  writ  of  attachment  wrongfully  is- 
sued, an  action  for  damages  will  lie 
in  the  county  where  such  wrongful 
seizure  was  made.  Cahn,  etc.,  Co.  v. 
Bonnett,   62   Tex.    674. 

The  unlawful  seizure  of  goods  is 
a  trespass  within  the  meaning  of  the 
statute  (Rev.  Stats.,  art.  1198,  §  8),  and 
the  venue  of  an  action  for  damages 
based  on  such  unlawful  seizure  may 
be  brought  in  the  county  in  which  the 
seizure  occurred,  either  by  an  assignee 
for  creditors  who  had  title  and  right 
to  possession,  or  by  his  successor  in 
the  trust.  Perry  v.  Stephens,  77  Tex. 
246,   13    S.    W.    984. 

An  action  for  trespass  by  the  wrong- 
ful levy  of  an  attachment  may  be  pros- 
ecuted in  the  county  in  which  the 
cause  of  action  accrued  notwithstand- 
ing none  of  the  defendants  reside  in 
that  county.  (Rev.  Stat.,  art.  1198,  § 
8.)  Perry  v.  Stephens,  77  Tex.  246, 
248,  13  S.  W.  984. 

The  illegal  and  oppressive  execution 
of  the  writ  by  the  sheriff  makes  him 
a  trespasser,  and  the  cause  of  action 
against  him  can  be  sued  in  the  county, 
where  the  wrong  was  committed;  and 
where  the  plaintiffs  in  attachment  in- 
stigated these  acts  of  the  sheriff,  and 
combined   and   confederated   with    him 


to  have  them  performed,  they  are  ac- 
cessories to  his  conduct  and  partici- 
pants in  his  oppressive  acts,  and  tres- 
passers equally  with  himself,  and  lia- 
ble to  suit  in  the  county  where  it  was 
committed  even  though  it  was  not  the 
county  of  their  residence.  Hilliard 
Bros.  v.  Wilson,  76  Tex.  180,  183,  13 
S.  W.  25;  Focke  v.  Blum,  82  Tex.  436, 
17  S.  W.  770. 

In  an  action  by  the  defendant  in  at- 
tachment against  the  officer  making 
the  seizure,  and  the  attachment 
creditor  residing  in  another  county, 
and  brought  in  the  county  where  the 
seizure  and  sale  were  made,  it  was 
alleged  in  the  petition  that  by  collu- 
sion between  the  officer  and  the  attach- 
ing creditors  an  excessive  levy  was 
made,  and  the  goods  sold  in  bulk, 
etc.,  for  the  purpose  of  injuring  the 
defendant.  Held,  the  allegations  prima 
f««cie  gave  jurisdiction  over  the  non- 
resident defendant;  but  by  plea  alleg- 
ing that  the  allegations  were  fraud- 
ulently made  for  the  purpose  of  con- 
ferring jurisdiction,  followed  by  issue 
and  proof  of  the  fraudulent  character 
of  the  allegations,  the  suit  may  be 
abated  as  against  the  creditor  residing 
in  another  county.  Blum  v.  Strong, 
71  Tex.  321,  6  S.  W.  167. 

Suit  by  Hilliard  Bros,  against  Wil- 
son, sheriff  of  Burleson  County,  and 
Blum  &  Blum,  residents  of  Galveston 
County,  brought  in  Burleson  County. 
The  cause  cf  action  was  the  alleged 
seizure  and  conversion  of  a  stock  of 
goods,  the  property  of  plaintiffs,  by 
said  Wilson  as  sheriff,  instigated  by 
the  Blums,  who  were  plaintiffs  in  at- 
tachment proceedings  under  which 
the  seizure  was  made  at  suit  of  the 
Blums,  who  also  gave  the  sheriff  an 
indemnity  bond.  The  Blums  pleaded 
in  abatement  their  privilege  to  be  sued 
in  Galveston  County.  Held,  that  the 
court  properly  charged  the  jury  that 
the  right  of  plaintiffs  to  recover 
|  against  the  Blums  was  dependent  upon 
I  the    proof    of   the   allegations    of    mis- 
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conduct  by  the  sheriff  in  the  seizure 
and  sale  of  the  goods.  Hilliard  Bros. 
v.  Wilson,  76  Tex.  180,  13  S.  W.  25. 

6.   Joinder   of    Actions    Where    More 
than   One   Attachment. 

See,  also,  ante,  "Procedure/1  VI,  E,  2, 
C  (1). 

One  whose  property  has  been 
wrongfully  appropriated  in  satisfaction 
of  attachments  against  him  has  an  ad- 
equate remedy  against  the  officer,  only 
one  suit  being  necessary,  although  the 
property  may  have  been  taken  under 
several,  writs,  and  it  is  therefore  not 
necessary  to  his  protection  that  the 
plaintiffs  in  the  several  attachment 
suits  should  all  be  joined  as  parties 
in  any  one  of  such  suits.  Rentfrow  v. 
Lancaster,  10  Tex.  Civ.  App.  321,  31 
S.  W.  229.  But  see  now,  under  Rev. 
Stats.,  art.  1204,  Davis  v.  Bingham 
(Civ.  App.),  56  S.  W.  132,  133,  affirmed 
in  93  Tex.  C58,  no  op. 

One  action  may  be  brought  by  an 
assignee  of  a  failing  debtor  against 
the  sheriff  for  wrongfully  levying 
three  writs  of  attachment  for  different 
parties  claiming  in  distinct  rights, 
which  were  levied  on  different  portions 
of  the  assigned  property.  The  right 
of  action  accruing  for  the  three 
seizures  under  attachment  to  the  same 
person  and  against  the  same  indi- 
vidual, the  right  may  be  ascertained 
and  determined  in  one  action.  Thomas 
v.  Chapman,  62  Tex.  193. 

It  was  also  held  in  the  case  of 
Thomas  v.  Chapman,  62  Tex.  193,  that 
separate  creditors,  not  acting  in  con- 
cert, who  caused  separate  levies  upon 
a  stock  of  goods,  giving  indemnifying 
bonds,  could  not  be  joined  at  the  suit 
of  the  officer  executing  the  writs,  who 
had  been  sued  by  an  assignee  as  fcr 
conversion.  But  this  case  was  de- 
cided prior  to  the  enactment  of  that 
provision  now  found  in  article  1204, 
Rev.  Stat.,  to  the  effect  that  a  sheriff 
taking  indemnifying  bonds  may  make 
the  indemnitors  parties,  when  sued  for 
the    official    act   against   which   he   has 


taken  indemnity.  Davis  v.  Bingham 
(Civ.  App.),  56  S.  W.  132,  133,  affirmed 
in  93  Tex.  658,  no  op. 

Therefore  where  the  attachments 
were  practically  simultaneous  and  the 
same  sureties  appeared  upon  the  sev- 
eral indemnity  bonds  given  therein, 
the  several  attaching  creditors  in  the 
different  suits  were  properly  made  de- 
fendants in  an  action  for  conversion 
against  the  sheriff  for  the  wrongful 
attachment  levies.  Davis  v.  Bingham 
(Civ.  App.),  56  S.  W.  132,  133. 
7.  Parties  Plaintiff  in  Petition  or  Re- 
convention. 

a.  The  Defendant  in  the  Attachment 
See  ante,   "Generally,"   IX,  D,  l,  a; 

"Where  Plaintiff  Merely  Had  Posses- 
sion or  Other  Special  Interest,"  IX,  C, 
4,   a,    (5). 

b.  Third   Persons   Claiming  Property 
Attached. 

A  party  whose  property  has  been 
seized  under  attachment  is  not  re- 
quired to  seek  relief  under  the  statute 
by  claim  bond  and  oath,  but  may  sue 
for  the  taking  and  conversion.  Lang 
v.  Doughtery,  74  Tex.  226,  12  S.  W. 
29.  See,  also,  ante,  "Rights  and  Rem- 
edies of  Third  Persons;  Including 
Junior  Attaching  Creditors,"  VI,  I,  3, 
et  seq.;  "Election  of  Remedies,"  VI, 
I,  3,   a. 

c    Right  of  Mortgagor  or  Assignor  to 
Sue. 

A  mortgagor  of  chattels  which  have 
not  yet  gone  into  the  possession  of 
the  trustee  in  the  mortgage  may  sue 
in  reconvention  for  their  conversion 
under  an  attachment  wrongfully  levied 
thereon.  Weir  Plow  Co.  v.  Armen- 
tiout,  9  Tex.  Civ.  App.  117,  28  S.  W. 
1045,  29  S.  E.  405,  affirmed  in  94  Tex. 
676,  no  op. 

The  owner  of  goods  transferred  them 
to  a  trustee  for  the  benefit  of  creditors; 
other  creditors  attached  them,  and  the 
trustees  gave  claim  bond  and  recov- 
ered possession  on  the  trial  of  the 
right  of  property.  Held,  that  the  origi- 
nal owner  could  recover  from  the  at- 
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taching  creditors  damages  for  injury 
to  the  goods  while  in  possession  of  the 
officer  under  attachment.  City  Nat. 
Bank  v.  Colgin,  21  Tex.  Civ.  App.  487, 
51  S.  W.  856,  affirmed  in  93  Tex.  680, 
no  op. 

Where  the  defendants  in  an  attach- 
ment have  executed  a  deed  of  assign- 
ment and  the  deed  has  gone  on  record 
and  the  assignee  has  taken  possession 
of  the  goods,  they  no  longer  have  any 
standing  to  recover  damages  for  the 
wrongful  levy  of  the  attachment  upon 
the  goods:  and  it  would  make  no  dif- 
ference that  the  deed  may  be  fraudu- 
lent and  void  as  to  creditors,  since  it 
is  good  as  to  the  defendants  in  the  at- 
tachment, and  the  title  and  possession 
of  the  goods  have  by  reason  thereof, 
passed  from  them.  (Pinson  v.  Kirsh, 
46  Tex.  26.)  Fechheimer,  etc.,  Co.  v.. 
Ball  &  Bro.,  1  App.  Civ.  Cases,  §§  766, 
768. 

A  firm  engaged  in  the  mercantile 
business  made  an  assignment  for  bene- 
fit of  accepting  creditors.  One  cred- 
itor of  the  firm  sued  out  an  attach- 
ment, upon  the  ground  "that  defend- 
ants have  disposed  of  their  property 
with  intent  to  defraud  their  creditors." 
Under  the  attachment,  part  of  the 
goods  were  taken  from  possession  of 
the  assignee  and  sold  for  less  than 
value.  In  a  suit  by  the  assigning  debt- 
ors against  the  plaintiffs  in  attachment 
for  wrongfully  suing  out  the  attach- 
ment, for  causing  sacrifice  of  the  as- 
signed stock,  and  destroying  and  in- 
juring the  credit  and  financial  stand- 
ing of  the  assignors  as  merchants,  it 
was  held,  that  the  action  for  damages 
•caused  by  the  wrongful  and  malici- 
ous attachment  after  the  assignment 
vested  in  the  assignee,  and  damages 
could  only  be  recovered  by  him.  Roby 
v.  Meyer,  84  Tex.  386,  19  S.  W.  557. 

d.  Other    Attaching    Creditors,    Mort- 
gagees,   Assignees,    Trustees,    etc. 
See,  also,  ante,  "Falsity  of  the  Affi- 
davit," VI,  H,  1,  a;  "That  Attachment 
Issued  on   Fictitious  Demand,  or  Was 


Otherwise  Fraudulent  or  Collusive," 
VI,  H,  1,  b;  "Junior  Attachment  Cred- 
itors," VI,  H,  2,  b;  "Rights  and  Reme- 
dies of  Third  Persons  Including  Junior 
Attaching  Creditors,"  VI,  I,  3,  et  seq. 

An  attachment  sued  out  upon  a 
fictitious  debt  and  causing  damage  to 
another  creditor  is  a  cause  of  action  in 
favor  of  such  injured  party.  Zadick  v. 
Schafer,  etc.,  Co.,  77  Tex.  501,  14  S. 
W.   153. 

Where  attachments  upon  fictitious 
debts  protracted  the  litigation  and  de- 
layed the  distribution  of  funds  realized 
upon  the  sale  of  a  stock  of  goods,  a 
subsequent  attaching  creditor,  who 
would  have  been  entitled  to  the  sur- 
plus which  was  consumed  by  interest 
upon  prior  valid  attachments,  was  en- 
titled to  recover  judgment  for  the 
amount  of  such  surplus  which  was  lost 
by  the  delay.  Zadick  v.  Schafer,  etc., 
Co.,   77  Tex.   501,   14   S.   W.   153. 

Focke,  Wilkins  &  Lang,  having  with 
full  knowledge  of  the  garnishment  pro- 
ceedings in  favor  of  plaintiffs,  Leon 
&  H.  Blum,  wrongfully  seized  the 
garnished  effects  by  attachment,  and 
thereby  destroyed  the  security  of 
plaintiffs,  were  liable  for  the  sum 
which  could  have  been  realized  from 
the  effects  in  due  course  of  law.  Focke 
v.  Blum,  82  Tex.  436,  17  S.  W.  770. 

Mortgagees  and  Pledgees. — A  mort- 
gagee or  lienholder  may  sue  for  the 
conversion  of  the  mortgaged  property, 
or  for  a  trespass  upon  it.  Focke  v. 
Blum,  82  Tex.  436,  17  S.  W.  770. 

A  pledge  of  property  to  secure  pay- 
ment of  a  valid  debt  is,  as  against  an 
attachment  sued  out  by  creditors  of 
the  pledgor,  sufficient  title  to  warrant 
a  recovery  by  the  pledgee  for  its  sei- 
zure under  a  general  allegation  of  own- 
ership. Merchants  Nat.  Bank  v. 
Barker,  8  Tex.  Civ.  App.  332,  28  S.  W. 
698.     (See  87  Tex.  435.) 

A  prior  mortgagee  whose  security 
has  been  rendered  worthless  through 
the  action  of  other  creditors  (having 
no  lien   upon   the   property)    attaching 
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the  same  and  converting  it  to  their 
own  use,  is  entitled  to  recover  for  the 
damages  done  to  his  security.  Moore 
v.  Masterson,  19  Tex.  Civ.  App.  308,  46 
S.  W.  855. 

Trustees  and  Assignees. — A  trustee 
to  whom  goods  have  been  conveyed 
for  the  benefit  of  preferred  creditors, 
and  who  is  in  actual  possession  thereof 
at  the  time  they  are  attached  by  other 
creditors,  may  sue  alone  for  their  tak- 
ing and  conversion.  Sanger  Bros.,  etc., 
Co.  v.  Henderson,  1  Tex.  Civ.  App. 
412,  21  S.  W.  114  (see  85  Tex.  404); 
Martin-Brown  Co.  v.  Henderson,  9 
Tex.  Civ.  App.  130,  28  S.  W.  695,  af- 
firmed in  93  Tex.  667,  no  op. 

The  possession  of  goods  by  the 
trustee,  a)nd  the  acceptance  by  one 
or  more  of  the  creditors  prior  to  a 
levy  would  be  sufficient  to  authorize 
the  trustee  to  maintain  a  suit  against 
a  subsequent  attaching  creditor  with- 
out joining  the  beneficiaries.  Tittle 
v.  Vanleer,  89  Tex.  174,  29  S.  W.  1065, 
34  &  W.  715,  reversing  27  S.  W.  736. 

An  assignment  under  the  statute  for 
the  benefit  of  accepting  creditors  con- 
veys all  the  property  mentioned  therein 
to  the  trustee.  Such  trustee  has  the 
right  to  sue  for  and  recover  its  value 
from  a  nonaccepting  creditor  who 
has  attached  a  part  of  it  and  had  it 
sold,  and  received  the  proceeds  in 
payment  of  his  debt,  although  the 
assignee  has  in  his  hands  assets  amply 
sufficient  to  pay  in  full  the  debts  due 
to  all  accepting  creditors.  Langham 
v.  Lanier,  7  Tex.  Civ.  App.  4,  26  S. 
W.  255,  affirmed  in  93  Tex.  645,  no  op. 

After  an  assignee  has  accepted  and 
taken  possession  of  the  estate  as- 
signed, it  is  his  duty  to  protect  the 
property  assigned  to  him;  and  if  it 
be  unlawfully  seized  or  damaged,  it 
is  his  right  and  duty  to  take  such 
steps  as  may  be  necessary  to  remedy 
the  wrong.  This  applies  to  any  un- 
lawful seizure  of  the  goods  by  a  cred- 
itor of  the  assignor  under  attachment. 
Roby  v.  Meyer,  84  Tex.  386,  19  S. 
W.    557. 


The  vestiture  of  title  in  the  assignee 
through  the  trust  deed,  and  his  pos- 
session under  it,  gives  him  the  right 
tc  maintain  an  action  against  any 
person  seeking  illegally  to  divert  the 
fund  from  the  purposes  contemplated 
by  the  law  and  the  deed  of  assign- 
ment, whether  his  bond  is  sufficient 
or  not.  Schoolher  v.  Hutchins,  66 
Tex.    324,    1    S.    W.    266. 

Same;  Acceptance  by  Beneficiaries; 
Pleading  and  Proof. — In  order  that  a 
trust  deed  may  be  effective  as  against 
attaching  creditors,  it  must  have  been 
accepted  by  some  one  or  more  of 
the  beneficiaries  thereunder  before  the 
levy  of  the  attachment,  and  in  an 
action  by  the  trustee  against  the  at- 
taching creditor,  it  is  necessary  that 
such  acceptance  should  be  alleged  and 
proved.  Tittle  v.  Vanleer,  89  Tex. 
174,  29  S.  W.  1065,  34  S.  W.  715,  re- 
versing 27  S.  W.  736;  Alliance  Mill- 
ing Co.  v.  Eaton,  86  Tex.  401,  25  S. 
W.  614,  reversing  23  S.  W.  455;  Rock- 
Island  Plow  Co.  v.  Hill  (Civ.  App.), 
32    S.    W.    242. 

In  the  absence  of  proof  that  the 
beneficiaries  under  a  trust  deed  for 
the  benefit  of  creditors  have  accepted 
the  same,  the  trustee  can  not  maintain 
an  action  for  the  wrongful  levy  of 
an  attachment  by  other  creditors. 
Acceptance  by  the  creditors  whom  he 
assumes  to  represent  is  a  material 
fact  necessary  to  a  recovery,  and  will 
not  be  presumed  but  must  be  proven. 
Nor  will  acceptance  by  the  trustee 
answer  for  the  beneficiaries.  Leeper 
Hardware  Co.  v.  Spencer  (Civ.  ApA 
29  S.  W.  45.  See,  also,  Alliance  Mill- 
ing Co.  v.  Eaton,  86  Tex.  401,  403. 
25  S.  W.  614,  reversing  23  S.  W. 
455;  Bauman  v.  Jaffray,  6  Tex.  Civ 
App.    489,   29   S.    W.    260. 

Where  property  has  been  conveyed 
to  a  trustee  for  the  benefit  of  cred- 
itors, the  acceptance  of  any  one  of  the 
beneficiaries  before  the  levy  of  the 
attachment  is  sufficient  to  authorize, 
the  trustee  to  take  possession  of  the 
property    and    to    maintain    an  action 
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against  the  sheriff  and  the  attaching 
creditor  for  the  seizure  and  conver- 
sion of  property.  Rock  Island  Plow 
Co.  v.  Hill  (Civ.  App.),  32  S.  W. 
242,  affirmed  in  93  Tex.  717,  no  op. 
See,  also,  Alliance  Milling  Co.  v. 
Eaton,  86  Ga.  Tex.  401,  25  S.  W.  614, 
reversing  23  S.  W.  455;  Tittle  v.  Van- 
leer    (Sup.),    29    S.    W.    1065. 

It  is  unnecessary,  therefore,  for  the 
trustee,  in  such  action,  to  allege  or 
prove  that  all  of  the  beneficiaries 
have  accepted  under  the  deed  of  trust; 
the  allegation  that  some  of  them  have 
accepted  is  sufficient  to  admit  proof 
of  who  they  were.  Rock  Island  Plow 
Co.  v.  Hill  (Civ.  App.),  32  S.  W. 
242,  affirmed  in  93  Tex.  717,  no  op. 
But  the  statute  regulating  assign- 
ments by  persons  insolvent  or  con- 
templating insolvency  gives  effect  to 
such  assignment  independent  of  the 
acceptance  by  creditors.  Tittle  v. 
Vanleer,  89  Tex.  174,  178,  29  S.  W. 
1065,  34  S.  W.  715,  reversing  27  S. 
W.  736.  See  ante,  "Mortgage  and 
Statutory  Assignments  Distinguished," 
V,  E,  6.  And  see,  generally,  the 
title  ASSIGNMENTS  FOR  THE 
BENEFIT  OF  CREDITORS,  ante,  p. 
113. 

e.  Joinder  of  Parties  Plaintiff  in  Peti- 
tion or  Reconvention. 
One  of  several  defendants  may  plead, 
in  reconvention  such  damage  as  he 
has  sustained  by  a  wrongful  judicial 
attachment.  Punchard  v.  Taylor,  etc., 
Co.,   23   Tex.    424. 

Husband  and  Wife. — Husband  and 
wife  may  join  as  plaintiffs  in  an  action 
for  damages  for  the  wrongful  seizure 
by  attachment  of  property  exempt  by 
law  from  forced  sale.  Craddock  v. 
Goodwin,  54     Tex.  578. 

Joinder  of  Partners.— It  is  the  gen- 
eral rule  that  for  seizure  of  partner- 
ships goods  there  must  be  joint  re- 
covery. Kirbs  v.  Provine,  78  Tex.  353, 
14  S.  W.  849. 

In  attachment  proceedings  against 
a  defendant  goods  were  seized  belong- 


ing to  defendant  and  a  partner.  De- 
fendant pleaded  in  reconvention  dam- 
ages caused  him  by  the  seizure  of  the 
stock  of  goods.  Held,  that  a  charge 
should  have  been  given  forbidding  the 
recovery  by  the  defendant  for  dam- 
ages which  accrued  to  his  partner  for 
the  seizure.  Kirbs  v.  Provine,  78  Tex. 
353,  14  S.  W.  849. 
8.    Parties  Defendant 

a.  Generally. 

See  ante,  "Persons  Liable  for  Wrong- 
ful Attachment,"  IX,  B,  et  seq. 

b.  Joinder  of  Parties  Defendant 
See,  also,  ante,  "Procedure,"  VI,  E, 

2,  c,  (1). 

In  a  suit  to  recover  the  value  of 
goods  wrongfully  taken  under  attach- 
ment, it  is  not  a  misjoinder  to  make 
the  plaintiff  in  the  attachment,  the 
sheriff,  and  his  sureties  defendants. 
Evans  Co.  v.  Reeves,  6  Tex.  Civ.  App. 
254,  26  S.  W.   619. 

The  owner  of  personal  property 
seized  under  an  attachment  against 
the  goods  of  another  joined  as  de- 
fendants (1)  the  officer  making  the 
seizure  and  his  sureties,  (2)  the  plain- 
tiff in  attachment,  and  the  sureties 
upon  an  indemnity  bond  made  to  the 
officer.  The  officer  also  asked  judg- 
ment over  against  his  indemnitors. 
The  objection  for  misjoinder  of  par- 
ties was  properly  overruled.  Stevens 
v.  Wolf,  77  Tex.  215,  14  S.  W.  29. 

In  an  action  for  damages  against  a 
United  States  marshal  and  his  sure- 
ties for  the  wrongful  seizure  of  goods, 
the  property  of  the  plaintiffs,  the  sure- 
ties on  the  indemnity  bond  were 
properly  joined  as  defendants.  Stiles 
v.  Hill,  etc.,  Co.,  62  Tex.  429,  431; 
Cabell  v.  Hamilton  Brown  Shoe  Co., 
81   Tex.   104,   16   S.   W.   811. 

Where  the  suit  is  directly  against 
the  sheriff  only,  it  rests  upon  him  to 
take  such  steps  as  will  bring  the  par- 
ties to  his  indemnity  bond  promptly 
before  the  court.  Stiles  v.  Hill,  etc.. 
Co.,   62   Tex.   429. 

Joinder    of    Sureties    on    Indemnity 
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Bonds — Where  More  than  One  At- 
tachment.— See  ante,  "Joinder  of  Ac- 
tions Where  More  than  One  Attach- 
ment,"   IX,    D,   6. 

Joinder  of  Sureties  on  Attachment 
Bond  Where  Amount  Falls  below 
Minimum  Jurisdiction. — As  to  the 
right  to  join  the  surety  on  the  at- 
tachment bond  and  the  officer  levying 
the  writ  and  his  sureties,  as  parties 
defendant,  although  the  claims  against 
them  are  for  amounts  not  within  the 
minimum  jurisdiction  of  the  court, 
see    ante,    "Jurisdiction,"    IX,    D,    3. 

Joinder  of  Sureties  on  Attachment 
Bond  upon  Reconvention. — Quaere, 
whether  the  sureties  in  an  attachment 
bond  can  be  joined  with  the  princi- 
pal in  a  plea  in  reconvention  for  the 
wrongful  suing  out  of  the  attachment. 
Castro  v.  Whitlock  &  Co.,  15  Tex.  437. 

Damages  for  Interference  with 
Right  of  Stoppage  in  Transitu;  Joinder 
of  Vendee. — Where  a  seller  brings  an 
action  directly  against  the  sheriff  and 
attaching  creditor  for  the  purpose  of 
regaining  possession  of  the  goods  or 
their  value,  but  not  for  the  purpose 
of  foreclosing  his  lien  under  his  right 
of  stoppage  in  transitu,  the  vendee  of 
the  goods  is  not  a  necessary  party. 
The  object  of  such  a  suit  is  to  recover 
the  goods  or  their  value,  and  after 
such  recovery  the  seller  will  hold  the 
goods  or  the  amount  recovered  sub- 
ject to  the  same  rights  as  between  the 
vendee  and  himself  as  existed  before 
the  seizure  of  the  goods  under  the 
attachment.  Harris  v.  Tenney  (Sup.), 
20  S.  W.  82. 

c.     Bringing    in    Persons    Ultimately 
Liable. 

See  ante,  "Joinder  of  Parties  De- 
fendant," IX,  D,  8,  b;  "Joinder  of 
Actions  Where  More  than  One  At- 
tachment," IX,  D,  6;  "Procedure,"  VI, 
E,  2,  c,  (1). 
9.  Intervention, 
a.     Persons    Intervening   as    Plaintiffs. 

The  right  to  intervene  for  the  re- 
covery  of   damages    in    an    attachment 


suit  is  limited  to  those  who  have  an 
interest  in  the  subject  matter  of  the 
original  suit.  Meyberg  v.  Steagall  & 
Co.,  51  Tex.  351.  See,  also,  ante, 
"Who  May  Intervene,"  VI,  I,  3,  h,  (2). 

Suit  was  brought  by  attachment,  by 
B  against  C  and  D,  as  partners,  on  a 
note  executed  by  them  for  a  partner- 
ship debt  before  M,  a  new  partner, 
was  admitted  into  the  firm.  The 
business  continued  to  be  conducted 
after  M's  connection  with  the  firm 
under  the  old  firm  name.  M  inter- 
vened in  the  suit,  alleging  his  partner- 
ship and  half  interest  in  the  stock  of 
goods  attached,  and  joined  C  and  D 
in  a  claim  for  damages  for  wrongfully 
suing  out  the  attachment.  Held,  that 
M  has  no  such  interest  in  the  subject 
matter  of  the  suit  as  would  authorize 
his  intervention  for  the  recovery  of 
damages.  Meyberg  v.  Steagall  &  Co., 
51  Tex.  351. 
b.   Persons  Intervening  as  Defendants. 

Suit  was  instituted  against  a  United 
States  marshal  to  recover  the  value 
of  property  seized  under  attachment 
Plaintiffs  in  the  attachment  proceed- 
ings sought  to  intervene  upon  the 
grounds  that  they  had  given  the  mar- 
shal a  bond  of  indemnity,  and  that  he 
had  desired  them  to  defend  the  suit 
and  had  given  notice  to  his  intention  to 
look  to  them  for  indemnity  against 
any  judgment  rendered  against  him. 
Held:  (1)  Though  such  a  course, 
when  not  objected  to,  has  frequently 
been  allowed,  plaintiffs  in  the  attach- 
ment proceedings  had  no  legal  right 
to  intervene.  (2)  No  right  of  theirs 
was  imperiled  by  a  refusal  to  allow 
them  to  intervene.  McKee  v.  Coffin, 
6C  Tex.   304,   1   S.   W.   276. 

10.    The   Petition   or   Plea  in  Recon- 
vention, 
a     Matters  to  Be  Specially  Alleged 
(1)  Acceptance  of  Trust  Deed  or  As- 
signment. 
See    ante,    "Other    Attaching  credit- 
ors,   Mortgagees,   Assignees,  Trustees, 
etc.,"  IX,  D,  7,  d. 
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(8)    Right  to  Recover  Interest. 

See    ante,    "Value    of    Property    and 
Interest,"  IX,  C,  4,  a,  (2). 

(3)  Depreciation  in  Value. 

See  ante,  "Depreciation  in  Value," 
IX,   C,   4,   a,    (6). 

(4)  Actual  and   Exemplary  Damages 
to  Be  Separately  Pleaded. 

Since  upon  a  plea  in  reconvention 
or  in  an  action  ex  delicto  the  defend- 
ant in  the  attachment  may  recover 
exemplary  damages,  while  in  an  action 
upon  the  bond  only  actual  damages  are 
recoverable,  the  matters  intended  to  be 
relied  upon  for  the  recovery  of  each 
species  of  damages  should  be  pre- 
sented as  distinct  causes  of  action,  or 
cross  action,  with  averments  respec- 
tively appropriated  to  each,  since  they 
are  essentially  different  in  the  facts 
necessary  to  be  averred.  Wallace  & 
Co.  v.  Finberg,  46  Tex.  35,  36;  Harri- 
son v.  Harwood,  31  Tex.  650;  Fech- 
heimer,  etc.,  Co.  v.  Ball  &  Bro.,  1 
App.    Civ.   Cases,   §§   766,   767. 

When  damages  are  claimed  for  wrong- 
fully suing  out  a  writ  of  attachment 
and  for  using  the  writ  maliciously, 
the  two  elements  of  damage  should 
be  separately  pleaded,  and  the  jury 
should  be  required,  under  appropriate 
instructions,  to  discriminate  by  their 
verdict  between  the  actual  and  exem- 
plary damages  found,  if  any.  The 
pleader  who  neglects  thus  to  plead 
should  not  be  permitted  to.  obtain 
benefit  from  a  general  verdict  which 
fails  to  discriminate  between  the  two 
elements  of  damage.  Kaufman  v. 
Wicks,  62  Tex.  234. 
b.  Form  and  Sufficiency  of  Aver- 
ments. 
(1)     Generally. 

A  counterclaim  or  plea  in  recon- 
vention must  embrace  all  the  elements 
necessary  to  constitute  a  cause  of 
action.  Half  v.  Curtis,  68  Tex.  640, 
5    S.    W.   451,   453. 

Facts  which  would  constitute  a 
cause  of  action  when  presented  as  a 
counterclaim    or   plea    in    reconvention 


are    sufficient    to    sustain     a     cause    of 
action    when    urged    by    petition    in    a 
separate    action.      Half     v.     Curtis,    68 
Tex.   640,   5  S.   W.   451,   453. 
(2)  Negativing    Alleged     Grounds     of 
Attachment. 
Where   the  plaintiff  obtained  an   at- 
tachment on  the  ground  that  the  de- 
fendant   secreted    himself   so    that    the 
ordinary  process  of  law  could  not  be 
served  upon  him,  the  defendant  pleaded 
in    reconvention,   that    he    was    tempo- 
rarily absent  from  Cass  County  on   a 
visit     to     his     son-in-law     in     Walker 
County;    that    plaintiff   well    knew    de- 
fendant's   intention    was    publicly    and 
notoriously    known    in     Cass     County 
long    before     he     left,     and     that    the 
plaintiff  had  ample  time  to  have  com- 
menced  the   suit   in   the   ordinary   way 
after  he   was   informed   of  defendant's 
intention,  etc.;  the  proof  was  sufficient 
to   sustain  the   allegation   that  the  de- 
fendant was   on   a   temporary  visit   as 
alleged,     and     that     his     intention     to 
make    the    visit    was    known     in    the 
neighborhood:    Held,   that   it  was   not 
necessary    that    the    defendant    should 
have  shown  that  he  communicated  his 
intention    to    visit    his    son-in-law    to 
the     plaintiff;     that    it    was     sufficient 
if   it  was   known   in   his   neighborhood 
and  could  have  been  ascertained  upon 
inquiry.     Walcott  v.   Hendrick,  6  Tex. 
406,  407. 

(3)  Sufficiency  to  Charge  AH  the  De- 
fendants. 

Where  an  action  for  wrongful  at- 
tachment is  brought  against  one  or 
more  partnerships  and.  the  individual 
members  thereof,  together  with  cer- 
tain other  defendants,  an  allegation 
that  the  defendants  committed  the 
wrongs  complained  of  embraces  the 
individual  members.  Frank  v.  Tatum 
(Civ.  App.),  26  S.  W.  900,  reversed, 
on  other  points,  in  87  Tex.  204,  25  S. 
W.  409. 

(4)  Inconsistent  Allegations. 

In  an  action  for  damages  for  the 
wrongful    levy    of    an    attachment,    an 
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allegation  in  the  petition  that  the  cot- 
ton levied  upon  was  by  the  court  re- 
leased from  the  levy  of  the  said 
writ  of  attachment,  will,  as  against 
a  general  demurrer,  be  regarded  as 
a  recital  of  the  effect  of  the  judgment, 
and  will  not  be  construed  as  alleging 
a  return  of  the  property  to  the  plain- 
tiff, and  as  being  inconsistent  with  his 
allegation  that  the  constable  had  re- 
fused to  deliver  the  cotton  to  him.  This 
construction  is  in  accord  with  the  rule 
that,  on  general  demurrer,  every  rea- 
sonable intendment  will  be  indulged 
in  favor  of  the  pleading  to  which  it 
is  interposed.  Chandler  v.  Howell 
(Civ.    App.),    73    S.    W.    426,    427. 

(5)  Plea  Setting  Up  Damages  Sus- 
tained Through  Levy  in  Former 
Suit 

A  plea  that  the  plaintiffs  wrongfully, 
maliciously,  oppressively,  and  without 
any  just  or  probable  cause,  sued  out 
an  attachment  on  the  same  cause  of 
action  now  sued  on,  and  caused  the 
goods  of  the  defendant  of  the  value, 
etc.,  to  be  seized  and  kept  to  the 
present  time,  by  means  whereof  they 
were  wholly  lost  to  the  defendants, 
the  plaintiffs  abandoning  and  dismiss- 
ing their  former  suit  and  attachment 
before  the  defendant  could  plead  to 
the  same — is  a  good  plea  in  recon- 
vention, notwithstanding  that  the 
former  suit  and  attachment  took  place 
in  another  state.  Wiley  v.  Traiwick, 
14  Tex.  662. 

(6)  Describing  the  Property. 
Where    the    circumstances    are    such 

that  a  party  can  not  give  an  accurate 
description  of  his  property,  he  should 
in  his  pleadings  state  the  facts  that 
render  it  impracticable.  Schneider  v. 
Ferguson  &  Son,  77  Tex.  572,  14  S. 
W.    154. 

Suit  for  damages  for  the  unlawful 
seizure  under  attachment  of  a  stock 
of  merchandise.  The  petition  named 
a  number  of  kinds  of  goods  taken, 
without  giving  the  number  or  value 
of    the    several    items.      The    petition 


also  averred  "that  it  was  impossible 
to  give  a  better  description."  Held, 
that  exceptions  that  the  property  taken 
was  not  sufficiently  described  should 
have  been  sustained.  Schneider  v. 
Ferguson  &  Son,  77  Tex.  572,  14  S. 
W.    154. 

The  plaintiff  should  have  alleged 
that  the  return  of  the  officer  seizing 
the  goods  could  not  be  had,  or  that 
no  description  could  be  had  from  the 
records  in  the  attachment  suit,  to  ex- 
cuse want  of  items  in  an  action  for 
damages  for  their  seizure.  Schneider 
v.  Ferguson  &  Son,  77  Tex.  572,  14 
S.    W.    154* 

In  a  plea  of  reconvention  the 
goods  seized  under  the  attachment 
were  described  by  reference  to  the 
inventory  made  by  the  sheriff  when 
he  levied  the  attachment,  and  which 
inventory  was  prayed  to  be  taken  as 
a  part  of  such  plea.  Held,  that  in  the 
absence  of  specific  exceptions  to  that 
manner  of  making  the  inventory  an 
exhibit,  it  would  be  treated  as  a  part 
of  such  plea.  Weir  Plow  Co.  v. 
Armentrout,  9  Tex.  Civ.  App.  117,  28 
S.  W.  1045,  29  S.  W.  405,  affirmed  in 
94  Tex.  676,  no  op.  (following  Schnei- 
der v.  Ferguson  &  Son,  77  Tex.  572, 
14  S.  W.  154). 

Where  the  defendant  in  attachment 
reconvened  for  damages  for  the  wrong- 
ful levy  of  an  attachment  upon  a  re- 
tail stock  of  hardware  and  house  fur- 
nishing goods,  it  was  held  that  his 
plea,  taken,  in  connection  with  the 
admission  made  by  the  plaintiff  that 
he  had  made  such  levy  upon  such 
stock  of  goods,  and  referring  to  the 
return  of  the  officer  for  a  description 
of  the  property  seized,  and  stating 
that  it  was  for  the  seizure  of  this 
property  that  the  defendant  sought 
damages,  was  sufficient  under  article 
1266  of  the  Revised  Statutes  regulat- 
ing the  manner  in  which  payment, 
counterclaim  and  set-off  are  to  be 
pleaded,  notwithstanding  that  it  was 
not   accompanied   by   an   account  giV- 
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ing  the  several  items  of  the  property 
seized.  Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  24  Tex.  Civ.  App.  301, 
58  S.  W.  734,  affirmed  in  94  Tex.  700, 
no  op. 
<7)    Alleging  Title  and  Ownership. 

Where  damages  are  sought  for  the 
wrongful  attachment,  upon  the  ground 
that  the  property  seized  was  the 
separate  property  of  the  wife,  it  is 
unnecessary  that  the  petition  should 
set  out  the  facts  upon  which  the  wife 
bases  her  claim  to  the  property.  The 
facts  upon  which  her  ownership  is 
based  are  matters  of  evidence  and  not 
of  pleading.  Rains  v.  Herring,  68 
Tex.    468,    5    S.    W.    369. 

In  an  action  for  the  value  of  1172 
bushels  of  corn  it  was  alleged  that  "the 
corn  was  taken  from  this  plaintiff  and 
held,"  and  "that  at  the  time  said  levy 
was  made  as  above  stated  the  said  sheriff 
and  the  said  agent  of  said  Tillman  were 
well  advised  of  the  fact  that  said  corn 
v/as  the  property  of  this  plaintiff,  and 
that  they  knew  that  it  did  not  belong 
to  said  Maples  (the  defendant  in  the 
attachment),  and  they  knew  that  it 
was  the  property  of  this  plaintiff. 
Nevertheless  they/'  etc.,  "seized  and 
withheld  said  property  from  this  plain- 
tiff/' There  was  no  exception  taken  to 
the  allegation  of  ownership.  Held:  1. 
The  allegation,  though  defective,  was 
sufficient  as  basis  for  the  introduction 
of  testimony  of  ownership.  2.  A 
motion  for  arrest  of  judgment  would 
not  reach  the  defective  allegation. 
Tillman  v.  Fletcher,  78  Tex.  673,  15 
S.  W.   161. 

<8)     Acceptance    of    Trust    Deed    or 
Assignment. 

See    ante,   "Other   Attaching   Credit- 
ors,   Mortgagees,   Assignees,    Trustees, 
etc.,"   IX,   D,  7,  d. 
<9)    Pleading  Excessive  Levy. 

An  averment  in  the  pleadings  of 
the  defendant  in  attachment  that  the 
property  attached  was  largely  in 
excess  of  the  claim  of  the  plaintiff, 
would  not  authorize  evidence  to  show 


the  liability  of  plaintiff  for  an  excess- 
ive    levy.       O'Neil     v.     Willis     Point 
Bank,   67  Tex.   36,   2   S.   W.   754. 
(10)    Pleading  Exemplary  Damages. 

(a)  Generally. 

Malice  and  want  of  probable  cause 
must  concur  in  order  to  authorize  a 
recovery  for  exemplary  damages  for 
wrongful  issuance  of  the  writ  and  the 
pleader  must  allege  what  is  material 
to  his  recovery.  Elser  v.  Pierce,  2 
App.  Civ.  Cases,  §§  737,  739;  Culbert- 
son  v.  Cabeen,  29  Tex.  247,  248;  Bier- 
ing  v.  First  Nat.  Bank,  69  Tex.  599,  7 
S.  W.  90;  Faroux  v.  Corn  well,  40  Tex. 
Civ.    App.    529,    533,    90    S.    W.    537. 

Where  there  is  no  allegation  of 
malice  plaintiff  is  limited  in  his  re- 
covery to  actual  damages,  namely, 
the  value  of  the  property  taken  with 
interest.  Cox  v.  Trent  (Civ.  App.), 
34  S.  W.  764;  Kaufman  v.  Armstrong, 
7*  Tex.  65,   11   S.  W.   1048. 

A  petition  which  fails  to  allege  that 
the  attachment  was  sued  out  without 
probable  cause  is  open  to  exception 
in  so  far  as  it  claims  exemplary  dam- 
ages. Elser  v.  Pierce,  2  App.  Civ. 
Cases,   §    737. 

Where  the  petition  seeks  to  recover 
both  actual  and  exemplary  damages 
for  the  wrongful  seizure  of  the  peti- 
tioner's property  under  an  attachment,  it 
is  unnecessary,  upon  a  demurrer  to 
the  petition,  to  consider  how  far,  if 
at  all,  the  matters  alleged  might  be 
considered  in  estimating  actual  dam- 
ages, since  as  the  petition  stood,  it 
asserted  a  claim  for  punitory  as  well 
as  actual  damages,  and  the  matters  al- 
leged might  be  looked  to  to  show  the 
aggravating  circumstances  under  which 
the  seizure  was  made.  The  demurrer 
is  to  be  tested  by  the  case  made  by 
the  petition,  and  not  by  the  facts  as 
subsequently  found.  Freiberg  v.  Elliott 
(Sup.    Ct),   8    S.   W.    322,   323. 

(b)  Fraud,  Malice;  Circumstances  of 
Oppression,  Violence,  Conspiracy, 
etc. 

Where  an  assignee  under  a  deed  of 
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assignment  seeks  to  recover  damages 
for  the  wrongful  levy  of  an  attach- 
ment upon  the  assigned  property,  an 
averment  in  his  petition  that  the  levy 
was  wantonly  and  fraudulently  made 
but  which  fails  to  state  any  act  of 
wanton  violence  or  to  aver  any  fraud- 
ulent device,  is  not  sufficient  to  war- 
rant the  recovery  of  attorney's  fees. 
McCart  v.  Maddox,  68  Tex.  456,  5  S. 
W.    150. 

The  allegation  that  the  act  com- 
plained of  was  done  unlawfully,  wan- 
tonly, and  maliciously,  and  with  the 
fraudulent  intent  to  deprive  plaintiff 
of  the  value  of  the  coal,  was  suffi- 
cient, without  alleging  the  circum- 
stances showing  it  to  have  been  so 
done.  San  Antonio,  etc.,  R.  Co.  v. 
Kniffen,  4  Tex.  Civ.  App.  484,  23  S. 
W.   457. 

In  an  action  for  damages,  actual 
and  exemplary,  against  a  corporation 
and  its  sureties  on  attachment  bond, 
the  petition  charged  that  the  attach- 
ment was  maliciously  sued  out  and 
caused  to  be  levied,  etc.,  and  that  the  cor- 
poration in  so  doing  acted  through 
its  agents,  but  that  the  malicious  acts 
were  those  of  the  corporation.  These 
allegations  were  sufficient  to  admit 
proof  of  facts  showing  the  liability  of 
the  corporation  for  exemplary  dam- 
ages. Emerson,  etc.,  Co.  v.  Skidmore, 
7  Tex.  Civ.  App.  641,  25  S.  W.  671. 

The  allegations  in  a  plea  of  recon- 
vention upon  a  judicial  attachment 
that  the  writ  was  returned  "not 
found/'  at  the  instance  of  the  plain- 
tiffs, that  they  might  obtain  the  at- 
tachment, when  personal  service  might 
have  been  had;  that  the  attachment  was 
wrongfully,  vexatiously  and  maliciously 
sued  out;  and  setting  forth  special 
damages  occasioned  by  it,  are  suffi- 
cient. Punchard  v.  Taylor,  etc.,  Co., 
23    Tex.    424. 

Where  so  far  as  the  pleadings  are 
concerned  the  action  is  primarily  one 
for  the  damages  resulting  from  a  con- 
version   of    plaintiff's    stock   of   goods, 


the  allegation  of  conspiracy  and  of  at- 
tachment being  made  for  the  purpose 
of  showing  the  facts  and  circumstan- 
ces which  led  to  the  alleged  wrong, 
and  to  show  the  several  liabilities  cf 
each  defendant,  and  as  matters  of  in- 
ducement and  aggravation,  and  with- 
out seeking  to  recover  damages  for 
the  wrongful  attachment  as  a  distinct 
issue,  a  charge  should  not  be  given 
which  authorizes  the  finding  of  both 
actual  and  exemplary  damages  in  the 
event  the  jury  should  believe  that  the 
attachment  was  wrongfully  sued  out. 
Frank  v.  Tatum  (Civ.  App.),  26  S. 
W.  900,  reversed,  on  other  points,  in 
87  Tex.  204,  25  S.  W.  409. 
(c)    Depreciation  in  Value. 

See  ante,  "Depreciation  in  Value,'' 
IX,    C,    4,    a,    (6). 

(11)      Sufficiency    as    an    Action   for 
Slander. 

In  an  action  brought  by  a  mercan- 
tile firm  for  the  wrongful  levy  of  an 
attachment  upon  goods  in  the  hands 
of  its  assignee  for  the  benefit  of  its 
creditors,  it  was  held  that  the  petition 
was  insufficient  as  an  action  for  slan- 
der; that  such  action  should  have  been 
formulated  in  a  count  complete  in 
itself.  (Wallis  v.  Walker,  73  Tex.  3, 
11,  11  S.  W.  123.)  Roby  v.  Meyer,  84 
Tex.  386,  19  S.  W.  557. 
c.  Amendment  of  Petition  or  Plea  in 
Reconvention. 

A  suit  was  brought  to  recover  the 
value  of  machinery  alleged  to  have 
been  wrongfully  converted  by  defend- 
ant. Afterwards  by  amendment  the 
plaintiff  charged  that  the  defendant 
wrongfully  procured  an  attachment  to 
issue  and  to  be  levied  on  the  machin- 
ery, and  had  it  sold  for  a  nominal 
price  to  satisfy  a  debt  due  from  plain* 
tiff  to  defendant,  whereby  he  *a5 
damaged  by  having  the  property  thus 
sold  sacrificed.  Held,  that  the  amend- 
ment presented  a  new  cause  of  action. 
and  plaintiff  was  chargeable  with  all 
costs  incurred  up  to  the  filing  of  the 
amendment.       The     right     to    amend, 
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changing  the  character  of  the  action, 
existed  subject  to  the  payment  of  costs 
and  the  right  of  the  defendant  to  set 
up  any  defense  accruing  down  to  the 
date  of  the  amendment.  Woods  v. 
Huffman,  64  Tex.  98. 

An  original  suit  to  recover  damages 
for  the  wrongful  attachment  suspends 
the  operation  of  the  statute  of  limita- 
tions against  the  cause  of  action,  and 
it  is  competent,  by  amendment  of  the 
petition,  to  expand  the  claim  for 
damages  notwithstanding  that  had 
the  action  been  brought  for  the  first 
time  at  the  time  of  such  amendment, 
it  would  have  been  barred  by  the 
statute  of  limitation.  Tynberg  v.  Cohen 
(Civ.  App.),  32  S.  W.  157,  affirmed 
in  93  Tex.  652,  no  op. 
11.    The  Defendant's  Plea  or  Answer. 

a.  Matters  to  Be  Specially  Pleaded. 
The     defendant     in     an     attachment 

suit  claimed,  under  his  plea  in  recon- 
vention for  damages,  the  value  of  the 
use  of  the  attached  property,  on  the 
charge  that  he  had  been  deprived  of 
that  use,  but  the  testimony  tended  to 
show  the  contrary.  It  was  held  that 
the  plaintiff  in.  attachment  was  entitled 
to  the  benefit  of  this  proof  without 
a  special  plea  on  his  part.  Dwyer  v. 
Testard,   65  Tex.   432. 

b.  Matters  Pleadable  in  Bar  or  in 
Mitigation  of  Damages;  Form  and 
Sufficiency. 

(1)    Estoppel. 

Estoppel  by   Reason   of  Consent  or  ! 
Acquiescence. — In    reply    to   the    claim  j 
for  damages  for  wrongful  suing  out  and  ! 
levying  the  attachments,  the  plaintiff  of-  j 
fered  evidence  tending  to  show  consent 
on  part  of  defendant  to  the  first  attach- 
ment.   Held,  that  such  consent,  if  made, 
would  apply  to  a  second  writ  issued  on 
account   of   the   irregularity   in   the   first. 
Baines   v.   Ullmann,   etc.,    Co.,   71   Tex. 
529,   9    S.   W.   543. 

Where  one   partner  gives   his   consent  I 
to    an    attachment,    believing    that    the  ' 
legal  grounds  therefor  exist,   and   with 
no   intention   to   unlawfully   injure   the 
2   Tex— 34 


other  partner,  but  desiring  thus  -to 
prefer  the  attaching  creditor  over  other 
creditors  of  the  firm,  this  would  be 
a  protection  to  such  creditor  for  levy- 
ing upon  the  firm  property.  But  if 
the  consent  is  by  collusion,  the  at- 
taching creditor  understanding  that  the 
grounds  for  the  attachment  do  not 
exist  in  fact,  it  will  be  no  protection 
to  him  against  the  damage  caused  to 
the  ncnconsenting  partner  by  the 
levy.  Barker  v.  Abbott,  2  Tex.  Civ. 
App.   147,   21   S.   W.   72. 

See  opinion  for  rules  of  law  as  to 
pleading  and  measure  of  damages  ap- 
plicable to  various  phases  of  a  case 
where  one  partner  may  have  consented 
to  or  instigated  an  attachment  of  the 
partnership  property  upon  grounds 
that  did  not  exist.  Barker  v.  Abbott, 
2   Tex.    Civ.    App.    147,   21    S.    W.    72. 

Property  was  seized  by  a  mortgagee 
proceeding  both  by  writ  of  attach- 
ment and  by  sequestration,  there  be- 
ing but  the  one  seizure  under  the  two 
writs,  and  the  one  writ  being  wrong- 
ful and  the  other  valid.  The  prop- 
erty was  turned  over  to  the  trustee 
in  the  mortgage  for  sale.  Held,  that 
the  defendant  aided  the  trustee  mak- 
ing the  sale,  endeavoring  to  realize  as 
much  as  possible  upon  it,  did  not  es- 
top him  from  claiming  redress  for  the 
unlawful  seizure  before  they  were 
turned  over  to  the  trustee.  Nor  would 
defendant's  having  caused  the  cattle 
to  be  seized  for  payment  of  his 
taxes  further  affect  his  right  than 
to  charge  htm  with  the  taxes  assumed 
and  paid  out  of  the  trustee's  sale  of 
the  cattle.  First  Nat.  Bank  v.  Hontis, 
85  Tex.   69,   19   S.   W.   1080. 

Estoppel  by  Judgment  in  the  At- 
tachment Suit.— The  fact  that  a  judg- 
ment has  been  rendered  against  one 
whose  property  is  wrongfully  attached 
will  not  preclude  him  from  recover- 
ing damages  in  an  independent  action 
brought  for  that  purpose,  when  no 
issue  was  raised  in  the  former  suit  by 
plea     regarding     the     wrongful     issu- 
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ance  of  the  writ,  or  claim  for  damages. 
Bear  Bros.  v.   Marx,   63  Tex.   298. 

Estoppel  by  Reason  of  Agent's 
Representation     as     to     Ownership. — 

Where  the  attaching  creditors,  when 
sued  for  the  wrongful  levy  of  their 
attachment  on  the  goods  of  a  third 
person,  set  up  that  prior  to  the  levy 
of  the  attachment  the  agent  of  such 
person  represented  that  his  principal 
had  not  bought  the '  goods,  and  that 
the  defendant  in  the  attachment  was 
not  indebted  to  his  principal,  and 
that  the  plaintiff  in  action  for  damages 
was  therefore  estopped  from  maintain- 
ing an  action  for  damages,  the  court, 
in  charging  the  jury  upon  this  issue 
of  estoppel,  should  have  required  the 
jury,  in  order  to  find  for  the  defend- 
ants upon  the  issue,  to  have  also  found 
that  the  defendants  (the  attaching 
creditors)  were  ignorant  of  the  true 
ownership  of  the  goods,  since  if  the 
defendants  (the  attaching  creditors) 
knew  as  a  fact  prior  to  the  suing  out 
of  the  attachment  and  the  levy  of  the 
writ  that  the  plaintiff  was  in  fact  the 
owner  thereof,  they  would  not  be 
heard  to  say  that  they  were  misled 
by  the  statements  of  the  plaintiff's 
agent.  Carter-Battle  Grocery  Co.  v. 
Rushing  (Civ.  App.),  85  S.  W.  449, 
450,  citing  Nichols-Steuart  v.  Crosby, 
87  Tex.   443,   29   S.   W.   380. 

Effect  of  Giving  Note  or  Other  Con- 
sideration to  Obtain  Release  of  Prop- 
erty.— Where  an  attachment  was  wrong- 
fully sued  out  on  a  debt  previously 
paid  and  the  defendant  compelled  to 
give  a  note  for  the  alleged  indebted- 
ness in  order  to  obtain  a  release  of 
the  attachment,  he  is  not  estopped  by 
the  fact  of  having  given  such  note 
from  maintaining  his  action  for  dam- 
ages, and  the  amount  for  which  the 
note  was  given  is  a  proper  element  of 
damages.  The  giving  of  the  note  to 
release  the  property  was  without  con- 
sideration and  could  not  operate  to 
bar  the  action.  Hunter  zk  Penland 
(Civ.  App.),  32  S.  W.  421. 


Effect  of  Giving  Notice  of  Claim 
at  Sale.— At  a  sale  by  the  sheriff  of 
goods  seized  under  attachment  a  party 
claiming  the  goods  adversely  to  the 
sheriff  had  the  right  at  the  sale  to 
give  notice  of  his  intent  to  sue  for 
damages  for  the  seizure  of  the  goods. 
That  such  announcement  affected  the 
bidding  was  no  wrong,  nor  did  it  es- 
top him  from  suing  to  recover  their 
value,  although  he  purchased  at  the 
sale.  Hart  &  Co.  v.  Blum,  76  Tex. 
113,  13  S.  W.  181. 

(2)    Counterclaim  or  Set-Off. 

In  a  suit  for  damages  for  seizure 
of  property  under  attachment,  it  was 
error  to  exclude  evidence  of  payment 
of  the  judgment  rendered  in  the  at- 
tachment suit  which  had  been  pleaded 
as  a  set-off  against  any  judgment  that 
might  be  obtained  in  the  suit  for  dam- 
ages. But  another  judgment  against 
the  plaintiff  in  the  suit  for  damages, 
not  growing  out  of  the  same  trans- 
action, could  not  properly  be  set  ap 
as  set-off  in  the  suit  for  damages. 
Imperial  Roller  Mill  Co.  v.  First  Nat. 
Bank,  5  Tex.  Civ.  App.  686,  27  S- 
W.  49. 

Where  two  attachments  are  sued 
out  by  different  plaintiffs  on  different 
claims  at  the  same  time,  but  against 
the  same  defendant  and  upon  the 
same  goods,  under  an  agreement  be- 
tween the  plaintiffs  in  the  two  actions 
to  share  in  the  result,  one  of  the 
plaintiffs,  when  sued  for  the  wrong- 
ful attachment,  is  not  entitled,  as 
against  the  damages  recovered  against 
him,  to  set  off,  in  addition  to  the  debt 
owing  him,  the  debt  which  was  also 
awing  to  the  plaintiff  in  the  other 
suit.  Needham  Piano,  etc.,  Co.  v. 
Hollingsworth  (Civ.  App.),  40  S.  W. 
750,   affirmed   in   91   Tex.   49. 

In  estimating  damages,  sums  paid 
by  the  attachment  plaintiff  upon  the 
debts  of  the  defendants  should  net  be 
considered  by  the  jury  or  deducted 
from  the  value  of  the  merchandise 
seized     under    the    attachment.     One 
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who  takes  and  appropriates  the  goods 
of  another  without  his  consent  and 
without  process  of  law,  has  no  right 
in  a  suit  by  the  owner  for  his  damages 
to  claim  that  he  has  conferred  bene- 
fits on  the  owner,  such  as  having 
made  voluntary  payments  on  the 
owner's  obligations.  Frank  v.  Tatum 
(Civ.  App.),  26  S.  W.  900,  reversed, 
on  other  points,  in  87  Tex.  204,  25 
S.   W.   409. 

Where  Attachment  Levied  upon  Ex- 
empt Property. — In  a  suit  for  the 
wrongful  seizure  under  attachment  cf 
property  exempt  from  forced  sale, 
the  defendant  can  not  plead  in  set-off 
the  debt  on  which  the  attachment 
proceedings  were  based.  Craddock  v. 
Goodwin,  54  Tex.  578;  Wilson  v. 
Manning   (Civ.   App.),   35   S.   W.   1079. 

"The  defendant's  plea  in  reconven- 
tion was  properly  overruled.  A  debt 
can  not  be  set  off  against  a  claim  for 
damages  for  the  commission  of  a  tort. 
To  permit  one  who  wrongfully  seizes 
upon  property  not  subject  to  execu- 
tion for  debt,  to  set  off  his  debt 
against  a  recovery  for  its  value,  would 
be  virtually  to  nullify  the  law  declar- 
ing certain  property  exempt."  Crad- 
dock  v.    Goodwin,    54   Tex.    578,   583. 

(3)  Statute  of  Limitations. 

Article  3202  of  the  Revised  Statutes, 
which  limits,  among  other  things,  the 
right  of  a  party  to  bring  an  action 
for  malicious  prosecution  to  one  year 
after  the  cause  of  action  shall  have 
accrued,  has  no  application  to  a  claim 
for  exemplary  damages  based  on  the 
wrongful  suing  out  of  an  attachment. 
The  term  "malicious  prosecution,"  as 
used  in  that  article,  refers  to  a  crim- 
inal proceeding,  and  not  to  a  prose- 
cution as  involved  in  a  civil  action. 
Bear   Bros.  v.   Marx,  63  Tex.   298. 

The  limitation  of  two  years  applies 
to  an  action  to  recover  damages 
claimed  on  account  of  the  seizure  and 
sale  of  property  under  an  attachment 
wrongfully  sued  out.  In  such  a  suit 
the    cause    of    action    could    not    have 


accrued  at  an  earlier  period  than  the 
date  when  the  property  was  seized 
under  the  writ  Woods  v.  Huffman, 
64  Tex.  98. 

A  suit  against  sureties  on  the  bond 
for  payment  of  damages  for  wrong- 
fully suing  out  an  attachment,  com- 
menced more  than  four  years  from 
the  seizure  of  property,  but  less  than 
that  time  from  the  termination  of  the 
attachment  suit  (in  which  damages 
were  awarded  against  the  principal), 
was  barred  by  limitation.  The  cause 
of  action  arose  at  the  instant  the 
seizure  was  made.  Jordon  v.  Meyer 
&  Co.,  90  Tex.  544,  39  S.  W.  1081. 

(4)  Irregularities    in    the    Attachment 
Suit 

The  irregularity  of  the  proceedings 
under  which  property  was  wrongfully 
seized  and  sacrificed  can  constitute  no 
defense  in  an  action  for  damages. 
Woods   v.    Huffman,   64   Tex.    98. 

(5)  Insolvency. 

Insolvency  constitutes  no  ground 
for  attachment,  and  it  can  not  be 
shown  in  excuse  or  mitigation  of  the 
act  of  wrongfully  procuring  an  attach- 
ment. Kaufman  v.  Armstrong,  74 
Tex.  65,   11   S.   W.   1048. 

(6)  .  Where   Attachment   Was   Levied 
upon  Assigned   Property. 

(a)  Generally. 

In  a  suit  by  the  assignee  of  an  in- 
solvent debtor  against  an  attaching 
creditor  for  damages  resulting  from 
the  attachment,  the  answer  is  defective 
if  it  fails  to  allege  that  the  assignor 
was  not  insolvent  and  that  he  did  not 
act  in  contemplation  of  insolvency  in 
making  the  assignment.  Blum  v.  Wel- 
borne,   58  Tex.   157. 

(b)  That  the   Assignment  Was  Void 
and  Conveyed,  No  Title. 

Plaintiff  sued  for  the  wrongful  seiz- 
ure of  certain  goods,  alleging  posses- 
sion and  title  in  himself,  but  not  set- 
ting out  the  nature  of  his  title.  Defend- 
ant pleaded  not  guilty  and  specially 
that     plaintiff's     title     was     solely     by 
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virtue  of  a  preferential  deed  of  trust 
to  him  as  trustee,  which  was  void,  be- 
cause made  to  hinder  and  delay  un- 
preferred  creditors,  and  because  it 
had  been  altered  after  its  delivery. 
Held,  that  the  answer  attacked  plain- 
tiffs title  only  in  the  respects  men- 
tioned; that  his  proof  of  possession  met 
the  requirements  of  the  general  denial, 
and  that  it  did  not  devolve  upon  him  to 
prove  the  delivery  of  the  trust  deed, 
or  that  any  one  of  the  beneficiaries 
therein  had  accepted  prior  to  the  seiz- 
ure. Sonnentheil  v.  Texas,  etc.,  Trust 
Co.,  10  Tex.  Civ.  App.  274,  30  S.  W. 
945. 

(c)  That  Other  Creditors  Were  Not 
Injured. 

If  the  attaching  creditor  wishes  to 
justify  himself  and  show  that  the 
other  creditors  were  not  injured,  and 
that  he  is  the  only  remaining  creditor 
and  entitled  to  any  sum  which  the 
assignee  may  recover  against  him,  it 
is  incumbent  on  him,  and  not  upon  the 
defendant  seeking  damages,  to  set  forth 
such  matters  by  proper  plea.  Nave  v. 
Britton,  61  Tex.   572. 

(d)  That  Defendant  in  Damage  Suit 
Has  Acquired  Title  to  Goods  and 
All    Outstanding    Claims. 

See  post,  "That  Defendant  in  the 
Damage  Suit  Has  Since  Purchased  the 
Goods,  or  Bought  in  Liens  Superior  to 
Owner's  Title,"  IX,  D,  11,  b,  (12),  (f). 
(7)  That  Person  Suing  for  Damages 
Had  No  Title  to  the  Property. 

See,  also,  ante,  "Where  Plaintiff 
Merely  Had  Possession!  or  Other 
Special    Interest,"    IX,    C,    4,    a,    (5). 

The  writ  being  void,  the  plaintiff 
causing  the  seizure  under  it  occupied 
the  position  of  a  naked  trespasser.  He 
could  not  justify  by  attacking  the 
title  of  the  party  from  whom  the  prop- 
erty was  taken.  Mississippi  Mills  v. 
Meyer  &  Co.,  83  Tex.  433,  18  S.  W. 
748. 

The  fact  that  a  naked  trespasser  is 
a  creditor  of  the  owner  of  the  goods, 
or   that    the    possessor's    title   may    be 


founded  in  fraud,  will  not  justify  the 
trespass.  Mississippi  Mills  v.  Meyer 
&  Co.,  83  Tex.  433,  18  S.  W.  748; 
Hudson  v.  Willis  Bros.,  73  Tex.  256, 
258,   11   S.   W.   273. 

The  plaintiff  in  the  attachment  suit 
causing  the  seizure  of  goods  under  a 
void  writ,  when  sued  for  the  trespass, 
may  prove  that  the  goods  belonged  to  a 
third  person,  for  the  purpose  of  show- 
ing that  the  plaintiff  seeking  damages 
for  such  seizure  is  not  entitled  to  dam- 
ages to  the  full  value  of  the  property, 
but  that  his  recovery  should  be  limited 
to  such  damages  as  the  evidence  proves 
was  done  to  his  possession  or  his 
limited  estate  in  the  goods.  To  attack 
such  title  or  possession,  it  was  compe- 
tent to  show  facts  evidencing  its  fraud- 
ulent character.  Mississippi  Mills  v. 
Meyer  &  Co.,  83  Tex.  433,  18  S.  W. 
748. 

(8)    That  Goods  Had  Been  Previously 
Seized  under  Other  Writs. 

It  is  immaterial,  in  an  action  for 
conversion  against  a  sheriff  seizing 
goods  belonging  to  plaintiff  under  an 
attachment  against  a  third  person, 
whether  or  not  the  goods  had  been 
levied  on  by  the  sheriff  under  another 
writ  prior  to  the  seizure  complained 
of,  or  whether  or  not  the  proceeds 
were  appropriated  to  the  writ  under 
which  the  seizure  complained  of  was 
made.  Triplett  v.  Morris,  18  Tex.  Civ. 
App.  50,  44  S.  W.  684  (see  93  Tex. 
675,    no    op.). 

In  an  action  for  the  conversion  of 
property  by  attachment,  the  fact  that 
at  the  time  defendant's  writ  was 
levied  writs  of  other  creditors  had 
already  been  levied  thereon,  affords 
no  defense.  Martin-Brown  Co.  r. 
Henderson,  9  Tex.  Civ.  App.  130,  » 
S.  W.  695,  affirmed  in  93  Tex.  667. 
no   op. 

Suit  was  brought  to  recover  damage* 
against  an  officer  who  had  seized  goods 
under  an  attachment,  and  the  same 
goods  were  held  by  the  same  officer 
under  distress  warrant,  levied  for  rent 
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due  for  the  store  house,  in  which  the 
goods  were  exposed  for  sale,  and 
where  they  were  seized,  and  the 
amount  and  justice  of  which  was  ad- 
mitted. Held,  the  amount  for  which 
the  distress  warrant  was  levied  was  a 
defense  for  the  officer  pro  tanto,  which 
amount  should  have  been  deducted 
from  the  amount  of  damages,  if  any, 
found.  Block,  etc.,  Co.  v.  Sweeney, 
63  Tex.  419. 

(9)  Existence  of  Other  Grounds  upon 
Which  Goods  Might  Have  Been 
Seized. 

See,  also,  ante,  "Generally,"  IX, 
A,    1,   a. 

In  a  suit  to  recover  damages  caused 
by  the  sacrifice  of  property  by  sale 
under  an  attachment  wrongfully  sued 
out,  the  fact  that  other  grounds  for 
attachment  than  that  mentioned  in 
the  writ  existed,  while  it  might  per- 
haps be  pleaded  and  shown  in  miti- 
gation or  damages,  would  not  consti- 
tute a  defense  to  the  action.  Woods 
v.    Huffman,    64   Tex.    98. 

In  order  to  defend  against  actual 
damages,  the  very  ground  stated  in 
the  affidavit  must  be  true;  while  it 
is  a  sufficient  defense  to  a  claim  for 
exemplary  damages  that  there  was 
reasonable  and  probable  grounds  to 
believe  the  facts  stated  in  the  affi- 
davit t  were  true.  In  an  action  for 
actual  damages  it  was  proper  to  ex- 
clude evidence  of  any  ground  for  the 
attachment  other  than  that  stated  in 
the  affidavit  upon  which  it  was  issued. 
Blum  v.  Strong,  71  Tex.  321,  6  S.  W. 
167. 

(10)  Existence  of  Probable  Cause. 
See    ante,    "Materiality    of    Probable 

Cause,"  IX,  A,  1,  d;  "Malice  and  Want 
of  Probable  Cause  Must  Concur,"  IX, 
C  3,  b,  (2). 

<11)    That  Seizure  Was  under  Author- 
ity of  Two  Writs,  One  of  Which 
Was  Valid. 
Cattle  mortgaged  to  secure  a  creditor 
were    seized    under   a '  writ   of   seques- 
tration and  a  writ  of  attachment,  both 


sued  out  by  the  creditor.  There  was 
but  one  act  of  seizure  under  both 
writs,  subsequently  the  cattle  were 
turned  over  to  the  trustee  and  sold 
for  benefit  of  the  plaintiff  creditor. 
The  defendant  reconvened,  seeking 
damages  for  the  wrongful  seizure 
under  both  writs.  Held,  it  can  not  be 
affirmed,  that  if  the  property  of  the 
defendant  was  rightfully  subject  to 
seizure  by  a  writ  of  sequestration, 
and  was  so  seized,  no  damage  could 
be  caused  by  wrongfully  levying  upon 
it  at  the  same  time  a  writ  of  attach- 
ment and  taking  possession  of  and 
holding  it  at  the  same  time  wrong- 
fully as  well  as  rightfully.  First  Nat. 
Bank  v.  Houts,  85  Tex.  69,  19  S.  W. 
1080. 

The  plaintiff  could  not  relieve  him- 
self from  damages  resulting  from  a 
wrongful  seizure  under  either  of  the 
writs  by  subsequently  turning  the 
property  over  to  the  trustee  and  prov- 
ing his  sale  under  the  power,  without 
the  consent  .of  the  defendant.  The 
court,  therefore,  properly  instructed 
the  jury,  that  if  the  cattle  seized  had 
been  turned  over  to  the  trustee,  with- 
out consent  of  defendant,  and  sold  by 
the  trustee,  they  should  find  for  the  de- 
fendant (pleading  in  reconvention)  the 
difference,  if  any,  between  the  amount 
realized  by  the  trust  sale  and  the  mar- 
ket value  of  the  cattle.  First  Nat. 
Bank  v.  Houts,  85  Tex.  69,  19  S.  W. 
1080. 

The  court  correctly  charged  that  be- 
fore recovery  could  be  had  it  must 
be  shown  that  one  of  the  writs  was 
wrongfully  sued  out.  If  one  of  the 
writs  was  rightfully  sued  out  and  the 
other  not,  then  the  damages  for  the 
unlawful  seizure  only  should  be  re- 
covered, if  distinguishable  from  those 
arising  from  the  rightful  seizure.  First 
Nat.  Bank  v.  Houts,  85  Tex.  69,  19 
S    W.  1080. 

As  there  was  but  one  seizure,  and 
it  is  not  pretended  that  the  damages 
caused  were  distinguishable  so  as  to  be 
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capable  of  being  parcelled  out  between 
the  two  writs,  the  defendant  (pleading 
in  reconvention)  must  be  allowed  to 
recover  the  entire  damages,  or  must  be 
denied  any;  and  as  the  confusion  re- 
sulted from  the  plaintiff's  unlawful 
acts,  the  plaintiff  rather  than  the  de- 
fendant should  suffer  the  consequent 
less.  First  Nat.  Bank  v.  Houts,  85 
Tex.  69,  19  S.  W.  1080. 

(12)  Matters  Occurring  Subsequent  to 
the  Seizure, 

(a)  Generally. 

In  the  case  of  Schoolher  v.  Hutch- 
ins,  66  Tex.  324,  1  S.  W.  266,  it  was 
stated  that  the  rights  of  a  person 
whose  property  is  wrongfully  seized 
are  fixed  at  the  time  of  the  levy,  and 
that  if  his  action  is  based  on  the  fact 
of  conversion,  nothing  subsequently 
occurring  can  affect  his  right  to  re- 
cover, or  the  measure  of  his  damages, 
which  is  the  value  of  the  goods  taken. 
See,  in  accord,  Hart  &  Co.  i>.  Blum, 
76  Tex.  113,  13  S.  W.  181;  Blum  v. 
Stein,  68  Tex.  608,  5  S.  W.  454;  Loomis 
v.    Stuart   (Civ.   App.),   24   S.   W.   1078. 

This  doctrine,  however,  was  over- 
ruled in  the  case  of  Field  z/.  Munster, 
11  Tex.  Civ.  App.  341,  32  S.  W. 
417,  which  was  fully  approved  by 
the  supreme  court  in  89  Tex.  102,  33 
S.  W.  852.  See,  also,  Gardner  v.  Bell 
(Civ.    App.),    38    S.    W>   240,    241. 

The  case  of  Hart  &  Co.  v.  Blum,  76 
Tex.  113,  13  S.  W.  181,  was  decided 
b>  the  commission  of  appeals,  and  ap- 
proved by  the  supreme  court;  and,  in 
so  far  as  it  bears  on  the  point  here 
involved,  it  rests  upon  the  dicta  in 
Schoolher  v.  Hutchins,  66  Tex.  324,  1 
S.  W.  266.  Field  v.  Munster,  11  Tex. 
Civ.  App.  341,  32  S.  W.  417,  418,  af- 
firmed in  89  Tex.   102,  33  S.  W.  852. 

(b)  That  the  Owner  Has  Recovered 
the  Goods  by  Purchase,  Replevy 
or  Return,  or  that  Proceeds  Have 
Been  Applied  to  His  Use  and 
Benefit. 

See,  also,  ante,  "Where  Goods  Have 


Been  Sold;   Application   of   Proceeds," 
IX,  C,  4,  a,  (4). 

As  we  have  seen,  it  was  formerly 
laid  down  in  certain  cases  that  the 
right  of  action  for  the  conversion  was 
fixed  upon  the  seizure  of  the  goods, 
and  that  nothing  subsequently  occur- 
ring could  affect  the  right  of  action 
or  the  measure  of  damages  recover- 
able; as,  for  example,  that  the  owner 
subsequently  purchased  the  goods,  or 
a  part  thereof,  at  the  attachment  sale 
at  a  reduced  price.  Schoolher  v.  Hut- 
chins,  66  Tex.  324,  1  S.  W.  266;  Hart 
&  Co.  v.  Blum,  76  Tex.  113,  13  S.  W. 
181;  Blum  v.  Stein,  68  Tex.  608,  5  S. 
W.  454. 

This  doctrine  was  overruled,  how- 
ever, by  the  case  of  Field  v.  Munster, 
11  Tex,  Civ.  App.  341,  32  S.  W.  417, 
affirmed  and  fully  approved  in  89  Tex. 
102,  33  S.  W.  852.  See,  also,  Gardner 
v.  Bell  (Civ.  App.),  38  S.  W.  240,  241. 
See,  also,  ante,  "Where  Goods  Have 
Been  Sold;  Application  of  Proceeds," 
IX,  C,  4,  a,   (4). 

A  restoration  and  acceptance  of 
converted  property,  or  the  application 
of  its  proceeds  to  the  plaintiffs  use 
and  benefit  when  legally  seized  and 
sold  after  conversion,  may  be  consid- 
ered in  mitigation  of  damages.  Field 
v  Munster,  11  Tex.  Civ.  App.  341,  3? 
S.  W.  417,  421,  affirmed  in  89  Tex. 
102,  33  S.  W.  852  (citing  Moore,  etc., 
Co.  v.  King,  4  Civ.  App.  397,  23  S.  W. 
484;  Koyer  v.  White,  6  Civ.  App.  381, 
25  S.  W.  46). 

It  makes  no  difference  whether  the 
converted  property  be  recaptured  by 
the  owner,  voluntarily  returned  and 
accepted,  or  bought  in  by  him  at  a 
sale.  The  conditions  upon  which  he 
ir  permitted  to  recover  its  full  value 
are  that  he  was  the  sole  owner  of  the 
property;  that  it  was  taken  without 
his  consent;  and  that  it  has  not  been 
returned  to  and  accepted  by  him.  If 
the  testimony  shows  that  either  of 
these  conditions  is  wanting,  then  he 
is  not  entitled  to  recover  its  full  value- 
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and  any  method  by  which  he  volun- 
tarily acquires  the  property  must  be 
regarded  as  a  restoration;  and,  in  that 
sense,  the  restoration  is  just  as  com- 
plete whether  he  buys  it  from  the  tort 
feasor,  pays  him  a  given  sum  to  re- 
lease it,  or  accepts  it  from  him  when 
gratuitously  tendered.  In  either  case 
he  regains  possession  of  his  property, 
and  therefore  it  will  not  require  its 
full  value  to  recompensate  him  for 
the  loss  he  has  sustained,  unless  it 
has  cost  him  that  much  to  regain  it. 
Field  v.  Munster,  11  Tex.  Civ.  App. 
341,  32  S.  W.  417,  affirmed  in  89  Tex. 
102,    33    S.    W.    852. 

Where  a  sheriff  levied  execution  on 
goods  not  belonging  to  the  debtor, 
and  sold  them,  and  the  owner  bought 
them  at  the  sale,  the  measure  of  dam- 
ages for  the  conversion,  in  the  ab- 
sence of  any  special  damage,  is  in- 
terest on  the  value  of  the  property 
from  the  time  of  its  seizure  to  the 
time  of  its  sale,  the  amount  paid  by 
the  owner  therefor  at  the  sale,  with  in- 
terest thereon,  and  any  amount  that  the 
property  depreciated  in  value  while  it 
was  withheld  from  the  owner.  Field  v. 
Munster,  11  Tex.  Civ.  App.  341,  32  S. 
W.  417,  affirmed  in  89  Tex.  102,  33  S. 
W.   852. 

Where  an  attachment  was  levied  en 
persona]  property,  and  the  owner  re- 
covers it  (as  by  purchase  at  the  sale 
under  the  levy)  for  less  than-  its  value, 
such  facts  may  be  shown  in  mitiga- 
tion of  damages  for  an  unlawful  levy; 
but  the  rule  that  the  value  of  the  prop- 
erty is  the  measure  of  damages  was 
properly  applied  where  a  receiver  had 
been  appointed  for  the  owner,  and  the 
attachment  creditor  was  still  seeking, 
in  the  receivership  proceedings,  to  es- 
tablish the  validity  of  his  levy,  and 
to  prevent  the  proceeds  of  the  same 
from  being  applied  therein  to  the 
owner's  berefit.  Scott  v.  Childers,  24 
Tex.  Civ.  App.  349,  60  S.  W.  775, 
affirmed  in  94  Tex.   710,  no  op. 

Where  the  goods  of  a  third  person 


are  seized  under  an  attachment  and 
he  afterwards  recovers  the  same  with- 
out expense  or  special  damage,  and 
then  sells  the  property  and  retains 
the  proceeds,  he  can  not  recover  its 
value  in  an  action  for  wrongful  at- 
tachment. Gardner  v.  Bell  (Civ.  App.), 
38    S.    W.    240. 

Where  an  administrator  sued  to  re- 
cover the  value  of  certain  goods  of 
the  estate  which  defendants  had  levied 
on  as  the  property  of  another,  an  an- 
swer showing  that  the  goods  had 
been  returned  uninjured  to  the  duly 
qualified  temporary  administrator  of 
the  estate  upon  his  demand  and  bond 
therefor,  and  that  they  were  sold  un- 
der order  of  the  court,  and  the  estate 
got  the  benefit  of  the  proceeds,  pre- 
sents a  sufficient  defense.  Pinkard  v. 
Willis,  28  Tex.  Civ.  App.  198,  67  S. 
W.  135,  affirmed  in  93  Tex.  684,  no  op. 

Where  the  attaching  creditor  buys 
up  an  outstanding  mortgage  and  seizes 
the  property  consisting  of  ungathered 
crops  under  a  writ  of  sequestration 
which  is  subsequently  quashed,  the 
defendant,  in  an  action  to  recover 
damages  for  the  wrongful  seizure,  is 
not  entitled  to  recover  more  than 
nominal  damages  where  it  appears 
that  upon  quashing  of  the  writ  of  se- 
questration the  property  was  returned 
to  him  and  that  it  was  finally  sold  for 
the  satisfaction  of  the  judgments  ren- 
dered in  the  attachment  and  foreclos- 
ure suits.  Lacy  v.  Gentry  (Civ.  App.), 
50   S.   W.   949. 

To  allow  the  attachment  defendant 
credit  for  the  value  of  the  goods  on 
the  order  of  sale,  arid  also  to  adjudge 
him  their  value  as  damages,  would  be 
to  award  him  double  damages  which 
is  apparent  error.  Lacy  v.  Gentry 
(Civ.  App.),  56  S.  W.  949.  In  accord, 
Mississippi  Mills  v.  Meyer  &  Co., 
8?.    Tex.    433,    440,    18    S.    W.    748. 

Replevy  May  Be  Shown  in  Mitiga- 
tion.— The  replevy  and  subsequent  ac- 
ceptance of  the  goods  by  the  attach- 
ment   defendant    can    be    pleaded    and 
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shown  in  mitigation  of  damages,  but 
in  mitigation  only,  since  the  attach- 
ment defendant  in  replevying  exercises 
a  legal  right  and  does  not  thereby 
alone  waive  the  damage  resulting  from 
the  wrongful  levy.  Davidson  v.  Ober- 
thier,  42  Tex.  Civ.  App.  337,  339,  93 
S.    W.    478. 

The  attachment  defendant  in  re- 
plevying and  suing  the  attachment  prop- 
erty thereby  mitigates  or  lessens  his 
right  of  recovery  for  the  wrongful  at- 
tachment to  the  extent  only  of  the 
value  of  the  property  regained.  There- 
fore, if  no  other  damage  is  shown  he 
is  entitled  to  recover  as  actual  damage 
the  legal  interest  on  the  value  of  his 
property  during  the  time  it  was  with- 
held from  him.  Davidson  v.  Oberthier, 
42  Tex.  Civ.  App.  337,  339,  93  S.  W. 
478. 

Nominal  Damages  Recoverable. — 
When  process  of  attachment  is  ob- 
tained by  one  who  has  no  just  claims 
against  the  owner  whose  property  is 
seized,  and  for  the  purpose  of  gain- 
ing thereby  an  illegal  advantage  in  the 
collection  of  his  pretended  debt,  the 
act  is  not  only  wrongful  but  malicious, 
and  though  the  property  seized  be  re- 
turned to  the  owner  uninjured  and  the 
attachment  suit  dismissed,  at  least 
nominal  damages  may  be  recovered 
for  the  wrong.  Farrar  v.  Talley, .  68 
Tex.   349,  4   S.  W.  558. 

Notwithstanding  live  stock  seized 
under  a  wrongful  attachment  were 
subsequently  released  in  better  or 
more  valuable  condition  than  when 
taken,  an  action  will  lie  for  the  wrong. 
The  injured  party  in  such  oase  is  en- 
titled to  his  action  and  to  recover  at 
least  nominal  damages  and  costs. 
(Champion  v.  Vincent,  20  Tex.  812). 
Farrar  v.  Talley,  68  Tex.  349,  4  S. 
W.    558,    560. 

Release  Without  Return  Insufficient. 
— See,  also,  ante,  "In  Case  of  Loss 
oi  Destruction  of  Property,"  IX,  C, 
4,    a,    (3). 

The    release    of    the    property    from 


attachment  by  the  plaintiff  docs  not 
relieve  him  from  liability  for  its  value, 
when  it  is  lost  to  the  defendant  with- 
out any  fault  on  his  part.  Heilbroner 
v.  Douglass,  45  Tex.  402;  Farrar  v. 
Talley,  68  Tex.  349,  4  S.   W.  558,  560. 

Thus  where  the  property  released 
was  not  returned  but  was  left  with 
the  sheriff  to  be  sold  under  an  execu- 
tion against  the  attachment  defendant, 
the  attachment  plaintiffs  receiving  the 
amount  of  the  debt  as  a  consideration 
for  the  discharge  of  their  levy,  it  was 
held,  that  should  it  appear  from  another 
trial  that  the  property  was  lost  to  the 
defendant  by  reason  of  the  levy  of 
the  attachment,  he  would  be  entitled 
to  recover  its  value  at  the  time  of  the 
levy.  Farrar  v.  Talley,  68  Tex.  349,  4 
S.  W.  558,  560. 

Deposit  of  Proceeds  with  Clerk.— 
In  a  suit  by  an  assignee  of  a  failing 
debtor  against  a  sheriff  and  his  sure- 
ties, a  demurrer  was  properly  sus- 
tained to  an  averment  in  the  answer 
that  a  part  of  the  proceeds  of  the 
sale  of  goods  charged  to  have  been 
illegally  seized  and  sold  under  attach- 
ment was  deposited  with  the  clerk  of 
the  court  subject  to  plaintiffs  order. 
Thomas  v.  Chapman,  62  Tex.  193. 
See,  also,  ante,  "Where  Goods  Have 
Been  Sold;  Application  of  Proceeds," 
IX,   C,   4,   a,    (4). 

Offer  to  Redeliver. — In  an  action 
tc  recover  actual  and  exemplary  dam- 
ages for  the  wrongful  levy  of  an  at- 
tachment, the  defendants,  in  mitiga- 
tion of  the  exemplary  damages,  may 
show  that  they  offered  to  redeliver 
the  goods.  Billingsley  v.  Hewett  (Civ. 
App.),  39  S.  W.  953. 

(c)    Subsequent  Levies  upon  the  Same 

Goods, 
aa.   By  Other  Creditors. 

In  an  action  by  an  attaching  creditor, 
when  the  debtor  reconvenes  for  dam- 
ages resulting  from  suing  out  the  at- 
tachment, evidence  of  damage  sus- 
tained by  the  debtor  by  reason  of  sub- 
sequent  attachments   by   other  parties 
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is  rr. admissible.  .Leon  v.  Davis,  56  Tex. 
423.  See,  also,  ante,  "Damage  from 
Other  Attachments  Induced  by  Action 
of  Plaintiff  in  the  First  Attachment," 
IX,  C,  4,  a,   (12). 

Evidence  on  the  part  of  the  attach- 
ment plaintiffs  that  after  their  attach- 
ment was  levied  the  sheriff  levied  a 
writ  of  attachment  sued  out  by  an- 
other firm  upon  the  same  goods,  is 
inadmissible.  The  defendant's  cause 
of  action  accrued  upon  the  levy  of  the 
fiist  attachment,  and  what  other  per- 
sons subsequently  did  could  not  take  away 
that  cause  of  action  nor  tend  to  show 
that  the  first  attachment  was  not  wrong- 
ful. Blum  v.  Stein,  68  Tex.  608,  5  S. 
W.   454. 

bb.    By  the   Same  Creditor. 

In  a  suit  for  damages  for  the  illegal 
seizure  of  goods  under  a  void  writ,  it 
was  competent  for  the  defendant  to 
show  that  the  goods  had  been  seized 
•under  a  second  valid  writ,  and  had 
been  sold  and  the  proceeds  applied  to 
the  debt  in  aid  of  which  both  the 
void  and  the  regular  writ  had  been 
obtained,  in  mitigation  of  damages. 
Mississippi  Mills  v.  Meyer  &  Co.,  83 
Tex.    433,    18    S.    W.    748. 

The  consent  of  the  owner  is  im- 
plied when  the  goods  are  seized  by 
legal  process,  or  if  not  implied  is  im- 
material when  the  law  makes  the 
application.  The  ownership  of  the 
goods  is  not  affected  by  their  seizure 
under  a  void  writ,  and  they  are  there- 
fore subject  to  the  claims  of  credit- 
ors while  in  the  trespasser's  hands 
as  they  were  previously.  The  tres- 
passer, if  a  creditor,  has  the  same 
right  to  have  such  goods  seized  as 
any  other  creditor.  If  goods  illegally 
seized  under  a  void  writ  are  subse- 
quently applied  under  legal  process 
to  his  debt  the  attaching  creditor  can 
not  justly  be  required  to  pay  their  full 
value  a  second  time.  Mississippi  Mills 
v.  Mayer  &  Co.,  83  Tex.  433,  18  S.  W. 
748. 


While  the  seizure  of  Ihe  goods  un- 
der the  void  writ  rendered  the  plaintiff 
in  attachment  a  naked  trespasser,  still, 
when  sued  by  parties  from  whom 
they  were  taken,  the  plaintiff  in  the  at- 
tachment had  the  right,  in  mitigation 
of  damages,  to  prove  the  fraudulent 
character  of  the  possession  invaded, 
and  to  show  that  the  goods  had  been 
seized  and  appropriated  under  valid 
process.  The  exclusion  of  this  testi- 
mony was  error.  Mississippi  Mills  v. 
Meyer  &  Co.,  83  Tex.  433,  18  S.  W. 
748. 

The  reason  the  trespasser  was  not 
permitted  to  show  the  seizure  of  the 
property  under  a  second  writ,  in  miti- 
gation, was,  that  he  could  not  by  his 
own  act,  without  the  plaintiff's  con- 
sent, relieve  himself  of  the  consequences 
of  his  own  wrong.  But  this  reason 
has  no  application  where  the  defend- 
ant is  a  creditor  of  the  owner  and 
the  property  is  subject  to  and  seized 
under  valid  process  and  applied  to  the 
real  owner's  debt.  Because  in  that 
case  the  goods  were  applied  by  opera- 
tion of  Jaw  and  not  by  the  act  of  the 
trespasser.  Mississippi  Mills  v.  Meyer 
&  Co.,  83  Tex.  433,  440,  18  S.  W. 
748. 

As  the  trespasser  had  not  forfeited  his 
rights  as  a  creditor  of  the  owner  by 
the  trespass,  he  had  the  same  right 
to  levy  on  them  according  to  law  as 
any  other  creditor  would  have.  If  he 
does  so  by  a  second  writ,  and  the 
property  is  applied  to  the  owner's 
debt,  the  trespasser  can  not  upon  any 
principal  of  right  be  required  to  pay 
the  full  value  of  the  goods  again,  as 
damages.  Mississippi  Mills  v.  Meyer 
&  Co.,  83  Tex.  433,  440,  18  S.  W. 
748. 

The  reason  of  the  rule  is,  that  as 
the  property  was  lawfully  appropriated 
in  paying  the  real  owner's  debt,  he 
has  received  satisfaction,  and  ought 
not  to  be  compensated  a  second  time. 
Mississippi  Mills  v.  Meyer  &  Co.,  83 
Tex.    433,    440,    18    S.    W.   748. 
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(d)  That  6wncr  Has  Recovered 
against  Third  Persons  for  Subse- 
quent Seizure  of  the  Same  Goods. 

Two  writs  of  attachment  were  ob- 
tained against  the  same  defendants, 
but  in  favor  of  different  plaintiffs.  The 
first  in  date  was  levied  upon  a  stock 
of  goods.  On  same  day  and  by  same 
officer  the  second  was  levied  upon  the 
same  stock  and  upon  other  property. 
In  the  latter  the  defendants  set  up  in 
reconvention  a  claim  for  damages  for 
an  alleged  wrongful  and  malicious 
seizure  under  the  attachment.  In  the 
reconvention  two  thousand  dollars  dam- 
ages were  recovered.  The  defendants 
in  attachment  subsequently  sued  the 
plaintiffs  in  the  first  attachment,  who 
had  collected  their  debt  under  the  at- 
tachment proceedings.  Held,  the  wrong- 
ful seizure  of  the  goods  under  the 
first  attachment  was  a  complete  act 
for  which  an  action  would  lie,  and  it 
was  error  in  the  court  below  to  charge 
that  the  recovery  in  reconvention 
against  the  plaintiffs  in  the  second  at- 
tachment barred  action  against  the 
plaintiffs  in  the  first.  Torrey  v.-  Schnei- 
der,  74  Tex.   116,   11   S.   W.   1068. 

No  common  purpose  or  concert  of 
action  was  shown  so  as  to  give  the 
separate  acts  of  the  two  parties  the 
character  of  joint  trespass.  Torrey  v. 
Schneider,  74  Tex.  116,  11  S.  W.  1068. 

(e)  That  the  Owner  Has  Since  Sold 
His  Interest  in  the  Goods. 

The  right  of  the  defendant  in  the 
attachment  to  sue  for  the  wrongful 
issuance  and  levy  of  the  attachment 
is  fixed  at  the  date  of  the  levy  and  he 
does  not  lose  his  right  tr>  sue  by 
reason  of  the  fact  that  the  property 
was  mortgaged  and  that  he  has  sub- 
sequently sold  his  interest  to  the 
mortgagee,  the  latter  setting  up  no 
claim  for  damages  himself.  Loomis  v. 
Stuart    (Civ.   App.),   24  S.   W.   1078. 

(f)  That  Defendant  in  the  Damage 
Suit  Has  Since  Purchased  the 
Goods  or  Bought  in  Liens  Supe- 
rior to   Owner's   Title. 

The    ownership    by   purchase    subse- 


quent to  wrongful* seizure  by  the  pur- 
chaser under  attachment  of  goods 
which  had  been  legally  conveyed  to 
the  assignee  can  not  affect  the  right 
of  the  assignee  to  recover  in  an  action 
for  damages  based  upon  the  trespass 
committed  by  the  illegal  seizure  under 
the  writ.  Perry  v.  Stephens,  77  Tex. 
246,    13    S.    W.    984. 

In  an  action  against  attachment 
plaintiffs  for  the  wrongful  seizure  of 
a  stock  of  goods  under  a  writ  of  at- 
tachment, said  plaintiffs  claimed  that 
a  judgment  against  them  for  the 
value  of  the  goods  was  erroneous  be- 
cause the  proof  showed  that  after  levy 
they  had  purchased  the  goods  in  con- 
troversy from  the  assignee  for  credit- 
ors, the  goods  having  been  assigned 
before  the  levy  of  the  attachment. 
The  facts  relied  upon«  to  establish  such 
purchase  were  that  the  assignee  de- 
manded the  goods  of  the  plaintiffs  in 
the  attachment,  and  that  they  refused 
to  release  the  levy;  that  thereupon  the 
plaintiffs  in  the  attachment  proposed 
to  the  assignee  that  they  should  buy 
the  other  debts  against  the  assignor's 
estate  at  forty  cents  on  the  dollar, 
that  being  the  assignee's  estimate  of 
their  value,  and  that  if  the  assignee 
would  not  sue  for  the  goods,  the 
plaintiff  in  the  attachment  would  execute 
to  him  a  bond  of  indemnity.  These 
terms  were  agreed  to  by  the  assignee. 
and  the  bond  of  indemnity  executed. 
It  was  held  that  the  court  did  not  err 
in  holding  that  this  transaction  passed 
no  title,  legal  or  equitable,  in  the 
goods  to  the  plaintiffs  in  the  attach- 
ment. Perry  v.  Stephens,  77  Tex.  246, 
1?    S.    W.   984. 

An  assignee  under  an  assignment 
for  the  benefit  of  creditors,  holds  the 
legal  title  to  the  property  of  the  as* 
signed  estate,  and  it  is  his  right  and 
duty  to  collect  the  assets  and  to  dis- 
tribute them  among  the  creditors. 
This  was  an  action  against  trespassers 
for  a  seizure  of  property.  They  oc- 
cupied in  the  suit  the  position  of  mere 
wrongdoers,  and  were  not  entitled  to 
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convert  the  action  into  an  equitable 
proceeding  for  the  adjustment  and 
distribution  of  the  trust  fund.  If  they 
had  become  the  owners  of  all  the 
claims  against  the  estate  it  does  not 
follow  that  by  showing  the  fact  they 
could  have  prevented  a  recovery  in 
this  action.  The  assignee  had  rights 
which  the  court  would  have  been 
bound  to  respect.  Perry  v.  Stephens, 
77   Tex.   246,  249,   13   S.   W.   984. 

Where  an  action  is  to  recover  the 
value  of  property  wrongfully  seized 
under  an  attachment,  said  property 
being  now  in  the  hands  of  the  attach- 
ment creditor,  such  creditor  can  not 
show  in  excuse  of  mitigation  of  his 
wrongful  act,  that  at  the  time  of  the 
levy  the  property  was  subject  to  valid 
mortgages  and  other  liens  which  have 
since  been  merged  into  judgments, 
and  that  he  has  become  the  owner  of 
those  judgments  and  is  entitled  to  be 
subrogated  to  the  right  of  the  mort- 
gagees. That  the  property  was  mort- 
gaged to  third  persons  at  the  time  of 
seizure  did  not  justify  or  mitigate  the 
wrongful  acts  of  the  attaching  cred- 
itors; and  none  of  the  property  having 
been  sold  under  the  judgment  recov- 
ered upon  the  mortgages,  but  remain- 
ing in  the  possession  of  the  attaching 
creditor,  subrogation  to  the  rights  cf 
the  mortgagees  was  not  necessary  to 
protect  his  title;  moreover  the  debts 
for  which  the  property  was  mortgaged 
being  contractual  obligations,  can  not 
be  pleaded  in  offset  or  in  mitigation 
of  an  action  founded  upon  the  wrong- 
ful seizure  under  an  attachment,  or  in 
other  words,  upon  a  tort.  Smith  v. 
Morgan  (Civ.  App.),  56  S.  W.  950, 
951. 

(g)      That     Attachment     Has     Been 
Quashed. 

It  is  no  answer  to  a  plea  in  recon- 
vention or  suit  for  damages  for  the 
wrongful  suing  out  of  an  attachment, 
that  the  attachment  was  quashed  be- 
cause of  a  defect  in  the  affidavit. 
(Walcott     v.     Hendrick,    6    Tex.     406; 


Peiser  v.  Cushman  &  Co.,  13  Tex.  390; 
Punchard  v.  Taylor,  etc.,  Co.,  23  Tex. 
424).  Castro  v.  Whitlock  &  Co.,  15 
Tex.  437.  See,  also,  ante,  "Quashing 
of  Writ  No  Criterion;  Levy  of  Second 
Writ,"  IX,  A,  6. 
c    Amendment  of  Answer  or  Plea. 

In  mitigation  of  exemplary  damages 
the  defendants  may  by  a  trial  amend- 
ment allege  that  they  offered  to  re- 
deliver the  goods  and  that  the  goods 
were  at  the  time  of  such  offer  in  as 
good  condition  and  equally  as  valu- 
able as  at  the  time  the  levy  was  made. 
Billingsley  v.  Hewett  (Civ.  App.),  39 
S.  W.  953. 

An  amendment  was  permitted  after 
the  trial  began;  the  purpose  was  to 
permit  an  allegation  by  plaintiff  show- 
ing a  release  of  a  levy  made  in  an- 
other county  upon  a  flock  of  sheep; 
attachment  had  run  also  in  the  county 
where  the  suit  was  filed,  and  had  been 
levied  upon  the  same  with  other  prop- 
erty. There  being  no  allegation  im 
the  plea  by  defendant  in  reconvention 
covering  the  levy  in  the  other  county, 
the  testimony  to  that  fact  was  irrel- 
evant. The  amendment  allowed  for 
the  purpose  of  avoiding  the  irrelevant 
testimony  was  immaterial.  Petty  v. 
Lang,  81  Tex.  238,  16  S.  W.  999. 
12.    Abatement  of  Action. 

In  Harrison  v.  Harwood,  31  Tex. 
H50,  658,  it  is  said  that  an  action  for 
the  wrongful  suing  out  of  an  attach- 
ment survives  to  the  administrator  or 
executor;  but  that  an  action  for  mali- 
ciously suing  out  an  attachment  is  an 
action  eoc  delicto  and  lies  with  the 
person.  But  see  the  distinction  made 
by  this  case  as  to  the  manner  in  which 
actions  for  wrongful  attachment  must 
be  brought  overruled  in  Field  v.  Mun- 
ster,  11  Tex.  Civ.  App.  341,  32  S.  W. 
417,  affirmed  in  89  Tex.  102,  33  S.  W. 
852.  See,  also,  Jordan  v.  Davis,  20 
Tex.  712,  where  it  is  stated  in  the 
syllabus  that  it  would  seem  that  dam- 
ages caused  by  an  injunction  or  at- 
tachment   to    the    credit   and    standing 
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of  the  defendant  do  not  abate  at  his 
death. 

13.    Continuances. 

In  a  suit  against  a  United  States 
marshal  and  his  sureties  for  the  value 
of  goods  seized  under  an  attachment 
it  appeared  that  the  marshal  had  taken 
an  indemnity  bond;  the  principals  in 
such  bond,  however,  were  nonresi- 
dents. The  marshal  made  his  indem- 
r;tors  parties  and  asked  that  the  case 
be  continued  in  order  to  obtain  service 
on  the  principals.  This  was  refused. 
Held,  without  deciding  that  the  statute 
(Sayles'  Civ.  Stats.,  art.  4525a)  relat- 
ing to  damage  suits  against  "any  sher- 
iff, constable,  or  deputy  of  either"  can 
be  applied  to  United  States  marshals, 
that  the  court  did  not  err  in  refusing 
to  continue  the  case,  because  it  being 
impossible  to  obtain  service  upon  the 
nonresident,  a  continuance  would  have 
done  no  good.  Cabell  v.  Hamilton 
Brown  Shoe  Co.,  81  Tex.  104,  16  S. 
W.    811. 

14.  Right  to   Open  and  Close. 
When   damages   are   claimed   by   the 

defendant  for  maliciously  suing  out  an 
attachment,  if  he  admits  the  cause  of 
action  set  up  by  the  plaintiff,  he  is 
entitled  to  open  in  the  introduction  of 
evidence  and  to  conclude  the  argu- 
ment in  his  cross  action.  Parks  v. 
Young,  75  Tex.  278,  12  S.  W.  986; 
Green  v.  Carlton,  l  App.  Civ.  Cases, 
§§  833,  834;  Clements  v.  McCain  (Civ. 
App.),   49   S.   W.   122. 

15.  Questions  of  Law  and  Fact 
Character  of  Payment  Made  to  Ob- 
tain Release  of  Levy.— Whertier  the 
pr.yment  of  costs  and  other  valuable 
considerations  by  the  attachment  de- 
fendants for  the  purpose  of  having 
their  goods  released  from  the  wrong- 
ful levy  were  or  were  not  voluntarily 
made  is  a  question  for  the  jury  under 
an  instruction  to  the  effect  that  such 
payments  could  not  be  held  to  be  vol- 
untary if  the  attachment  was  wrong- 
fully sued  out.  Hunter  v.  PeJnland 
<Civ.    App.),   32    S.    W.    421,    424.      See, 


also,  Clark  v.   Pearce,  80  Tex.  146,  15 
S.  W.  787. 

As  to  Malice  and  Probable  Cause.— 
See  ante,  "Proof  of  Malice;  Questions 
of  I^aw  and  Fact,"  IX,  C,  3,  b,  (3), 
(b);  "Proof  of  Probable  Cause;  Ques- 
tions of  law  and  Fact,"  IX,  C,  3,  b, 
(4),  (b). 
16.    Evidence. 

a.    Presumptions;  Burden  of  Proof. 
(1)    To  Prove  Attachment  Wrongful, 
(a)    Generally. 

Whether    the    defendant    in   the  at- 
tachment  brings   a   separate  action  or 
pleads  in  reconvention,  the  burden  of 
proof,  upon  the  issue  of  the  wrongful 
suing  out   of  the  attachment,  is  upon 
him.     McFaddin  v.   Sims,  43  Tex.  Civ. 
App.   598,  602,  97  S.   W.   335;  Blum  v. 
Strong,  71  Tex.  321,  6  S.  W.  167;  First 
Nat.  Bank  v.  Houts,  85  Tex.  69,  73,  19 
S.  W.  1080;  Rabb  v.  White  (Civ.  App.), 
45    S.    W.    850;    Dwyer    v.    Testard,  1 
App.   Civ.   Cases,   §§   1228,   1230;  Arm- 
strong v.  Ames,  17  Tex.  Civ.  App.  46, 
43  S.  W.  302  (affirmed  in  93  Tex.  654, 
no  op.);   Dreiss  v.  Faust,  1  App.  Civ. 
Cases,  §§  33,  34;   Reed  v.   Samuels,  22 
Tex.  114,   116. 

(b)  Where  Attachment  Abandoned  or 
Quashed. 

That  the  attachment  has  been  aban- 
doned does  not  raise  any  presumption 
that  it  is  wrongful  or  devolve  upon  the 
attachment  plaintiff  the  burden  of 
showing  that  it  was  rightfully  sued 
out.  Frank  v.  Tatum  (Civ.  App),  26 
S.  W.  900,  reversed,  on  other  points, 
in  87  Tex.  204,  25  S.  W.  409.  See, 
also,  ante,  "Quashing  of  Writ  No  Cri- 
terion; Levy  of  Second  Writ,"  IX. 
A,  6. 

(c)  Where  Defendant  in  Attachment 
Guilty  of  Fraud  or  Wrong. 

Where  it  is  shown  that  the  defend- 
ant in  the  attachment  has  been  guilty 
of  fraud  or  wrong  in  the  first  instance, 
the  burden  is  upon  him  to  show  by 
clear  and  full  proof  that  his  creditor 
has  violated  the  law  in  suing  out  the 
attachment.     Reed  v.  Samuels,  22  Tex. 
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114,  116;  Dreiss  v.  Faust,  1  App.   Civ. 
Cases,  §§  33,  34. 

(d)  Where  Defendant  in  Attachment 
Admits  Plaintiffs  Cause  of  Action. 

Where  the  defendant  admits  the 
plaintiff's  cause  of  action  and  the  only 
issue  is  upon  the  defendant's  plea  in 
reconvention,  the  defendant  holds  the 
affirmative  and  the  burden  of  proof 
rests  upon  him.  Parks  v.  Young,  75 
Tex.  278,  12  S.  W.  986;  Green  v.  Carl- 
ton, 1  App.  Civ.  Cases,  §§  833,  834. 

(e)  As  to  Truth  or  Falsity  of  Affida- 
vit 

The  burden  is  upon  the  party  alleg- 
ing that  the  writ  was  wrongfully  sued 
out  to  establish  the  falsity  of  grounds 
ui.'On  which  it  was  based.  Schwartz  v. 
Burton,  l  App.  Civ.  Cases,  §  1216. 

An  instruction  which  puts  the  bur- 
den of  proof  upon  the  attaching  cred- 
itor to  show  that  the  affidavit  was  in 
fact  true  is  net  prejudicially  erroneous 
where  the  uncontroverted  evidence  in- 
troduced by  both  parties  shows  that 
the  grounds  stated  in  the  affidavit  for 
the  attachment  did  not  in  fact  exist. 
Williams  v.  Kane  (Civ.  App.),  55  S. 
W.  974,  975. 

(*)  To  Prove  Transfer  Fraudulent 
Where  Goods  Seized  in  Hands  of 
Third  Person. 

Where  attachment  plaintiffs,  having 
levied  upon  the  property  in  the  hands 
of  a  third  person,  are  sued  by  such 
third  person  for  the  wrongful  seizure 
of  the  goods,  the  burden  is  upon  them 
tc  prove  their  allegation  that  the  con- 
veyance under  which  such  third  per- 
son claims  was  fraudulent.  Freiberg 
V.  Elliott  (Sup.),  8  S.  W.  322,  324; 
Reynolds  v.  Weinman  (Civ.  App.),  40 
S.  W.  560,  affirmed  in  93  Tex.  694,  no 
op.,  contra;  Sanger  v.  Thomasson 
(Civ.  App.),  44  S.  W.  408. 

The  burden  is  upon  the  attaching 
plaintiffs  to  show  that  the  transfer  was 
fraudulent,  notwithstanding  it  is  shown 
that  the  purchasers  knew  that  the  sell- 
ers were  insolvent  and  that  they  took 
the  goods  in  payment  of  a  debt,  and 


that  the  sellers  continued  to  sell  the 
goods  for  the  benefit  of  the  purchasers. 
Reynolds  v.  Weinman  (Civ.  App.),  4(i 
S.  W.  560,  *  affirmed  in  93  Tex.  694, 
no  op. 

(3)  To  Prove  Actual  Damages. 

The  burden  is  upon  the  attachment 
defendants  to  show  affirmatively  that 
the  actual  damages  which  they  seek  to 
recover  were  the  natural  and  probable 
results  of  the  wrongful  issuance  and 
levy  of  the  attachment.  Tynberg  v. 
Cohen  (Civ.  App.),  24  S.  W.  314; 
Schwartz  v.  Burton,  l  App.  Civ.  Cases, 
§  1216;  Dwyer  v.  Testard,  l  App.  Civ. 
Cases,  §§  1228,  1230. 

(4)  To  Prove  Exemplary  Damages. 

In  order  to  entitle  defendant  to  re- 
cover exemplary  damages,  the  burden 
is  upon  him  to  show  that  the  writ  of 
attachment  has  been  maliciously  sued 
out  and  levied  upon  his  property. 
Bateman  v.  McCreight,  2  Posey  309. 

Where  exemplary  damages  are 
sought  for  the  malicious  use  of  the 
writ,  the  burden  is  upon  the  party  as- 
serting malice  to  show  such  malice 
and  the  want  of  probable  cause. 
Schwartz  v.  Burton,  l  App.  Civ.  Cases, 
§  1216;  Dwyer  v.  Testard,  1  App.  Civ. 
Cases,  §§   1228,   1230. 

(5)  Upon  Attachment  of  Assigned 
Property;  to  Show  That  Other 
Creditors  Were  Not  Injured. 

j  In  a  suit  by  an  assignee  of  an  in- 
solvent debtor  against  an  attaching 
ci  editor,  who  had  seized  the  assigned 
property  to  secure  his  debt,  the  as- 
signment being  a  valid  one,  it  was 
held  that  if  he  wished  to  justify  him- 
self and  show  that  the  other  creditors 
were  not  injured,  and  that  he  was  the 
only  remaining  creditor  who  was  en- 
titled to  the  money  which  the  plain- 
tiff might  recover,  the  onus  was  on 
him  to  prove  it;  such  fact  was  a 
ground  of  defense  for  the  attaching 
creditor  and  not  a  matter  which  the 
plaintiff  was  required  to  plead.  Nave 
v.  Britton,  61  Tex.  572. 
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b.    Admissibility  of  Evidence. 
(1)  Record  and  Papers  in  Attachment 
Suit 

See,  also,  ante,  "Conclusiveness  of 
Judgment,"  VII,   F,  9. 

Where  the  plaintiff  had  an  attach- 
ment levied  upon  property  and  then 
replevied  it,  the  defendant  pleading 
in  reconvention  was  entitled  to  have 
the  attachment  papers  and  the  plain- 
tiffs replevy  bond  read  in  evidence  to 
show  the  manner  in  which  his  goods 
had  been  unlawfully  taken  and  how 
they  had  gone  into  the  plaintiffs  pos- 
session. Mulhaul  v.  Feller,  l  App.  Civ. 
Cases,  §§  1162,  1163. 

The  judgment  in  the  original  at- 
tachment suit,  having  been  suspended 
by  appeal,  was  not  admissible  in  this 
action  for  damages  to  show  that  plain- 
tiff herein  was  indebted  to  defendant, 
but  the  proceedings  in  such  original 
suit  were  admissible  to  show  that  de- 
fendant herein  was  there  prosecuting 
his  claim  in  good  faith,  and  that  the 
proceeds  of  the  attached  property 
were  applied  to  the  satisfaction  of  such 
claim.  Cline  v.  Hackbarth,  30  Tex. 
Civ.  App.  591,  71  S.  W.  48,  affirmed 
(iee   97    Tex.    629,    no    op.). 

As  to  Persons  Not  Parties  to  the 
Attachment  Suit.— Where  the  goods 
were  seized  in  the  possession  of  a  third 
person  not  a  party  to  the  attachment 
proceeding,  and  that  person  brings  an 
action  to  recover  damages  for  the 
wrongful  seizure  and  conversion  of  his 
property,  the  pleadings  and  the  writ 
of  attachment  in  the  attachment  pro- 
ceeding are  not  admissible  in  evidence 
against  him,  he  not  having  been  a 
party  to  the  attachment  proceeding. 
Fuless  v.  Russell  (Civ.  App.),  34  S.  W. 
176. 

One  who  sues  for  damages  for  the 
illegal  seizure  of  goods  under  attach- 
ment, and  who  is  not  a  party  to  the 
writ,  is  not  bound  by  the  return  of  the 
officer,  but  may  show  what  disposition 
he  made  of  the  goods,  without  refer- 
ence   to    the    return    endorsed    o:     the 


writ.     Perry  v.  Stephens,  77  Tex.  246, 
13  S.  W.  984. 

(2)  To  Prove  Estoppel,  Consent,  etc 
See,   also,  ante,   "Estoppel,"   IX,  D, 

11.  b,  (1). 

Where  the  ground  for  the  attach- 
ment was  that  the  defendant  was  about 
to  fraudulently  dispose  of  his  property 
he  can  not  be  asked  upon  the  plea  of 
reconvention  for  damages  whether  or 
not  he  was  willing  that  the  attachment 
should  issue.  Lister  v.  Campbell  (Civ. 
App.),  46  S.  W.  876. 

(3)  To    Prove    the  Seizure    and  Dis- 
position of  the  Goods. 

It  is  not  error  to  permit  the  officer 
making  the  levy  to  testify  as  to  his 
seizure  and  disposition  of  the  goods  al- 
though he  made  a  return  upon  the  writ 
showing  his  action  in  the  premises. 
The  plaintiff  suing  to  recover  damages 
was  not  a  party  to  the  writ  and  is 
neither  bound  nor  affected  by  the  of- 
ficer's return.  Perry  v.  Stephens,  77 
Tex.  246,  248,  13  S.  W.  984.  See,  also, 
ante,  "Record  and  Papers  in  Attach- 
ment Suit,"  IX,  D,  16,  b,  (1). 

(4)  Upon  the  Issue  of  Wrongful  At- 
tachment. 

(a)  Circumstances     Connected    with 
Former  Attachment. 

In  an  attachment  suit  on  a  note  given 
for  a  balance  due  on  a  settlement  of  a 
former  attachment,  the  issue  being  on 
a  plea  in  reconvention  for  damages  for 
the  wrongful  and  malicious  suing  out 
of  the  last  attachment,  it  was  not  error 
to  admit  evidence  showing  the  circum- 
stances connected  with  the  first  at- 
tachment and  its  settlement.  Willis  & 
Bro.  v.  McNeill,  57  Tex.  465. 

(b)  That  Debt  Was  Paid  or  Fully  Se- 
cured. 

Under  a  plea  of  reconvention  alleg- 
ing that  the  attachment  was  wrong- 
fully and  maliciously  sued  out,  it  »s 
proper  for  the  defendant  to  show  that 
the  plaintiff's  debt  was  fully  secured  by 
a  mortgage  upon  sufficient  property  to 
secure  the  debt,  and  that  the  plaintiff 
held  collateral  security  which  had  been 
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sued  on  and  paid  to  the  justice  in 
whose  court  the  suit  was  pending  upon 
such  collateral.  Clements  v.  McCain 
(Civ.  App.),  49  S.  W.  122. 

(c)  Existence  of  Other  Grounds  of  At- 
tachment. 

Where  the  defendant  seeks  to  re- 
cover only  actual  damages,  evidence 
upon  the  part  of  the  plaintiff  that  al- 
though the  grounds  stated  in  the  af- 
fidavit were  not  true,  there  existed 
other  grounds  upon  which  an  attach- 
ment might  have  issued,  is  wholly  in- 
admissible, since  in  order  to  defend 
against  actual  damages,  the  very  grounds 
stated  in  the  affidavit  must  be  true. 
Blum  v.  Strong;  71  Tex.  321,  325,  6  S. 
\V.  167. 

But  it  is  otherwise  where  the  de- 
fendant seeks  to  recover  exemplary 
damages,  since  the  existence  of  such 
other  acts,  facts,  or  rumors  tend  to 
show  that  there  was  no  motive  or  im- 
proper motive  upon  the  part  of  the 
plaintiffs.  Blum  v.  Strong,  71  Tex.  321, 
325,  6  S.  W.  167.  See,  also,  ante,  "Ex- 
istence of  Other  Grounds  upon  Which 
Goods  Might  Have  Been  Seized,"  IX, 
D,  11,  b,  (9). 

(d)  Upon  the  Issue  of  Fraudulent  Dis- 
position or  Transfer. 

aa.    Facts  Tending  to  Disprove  Inten- 
tion to  Defraud, 
aaa.    Generally. 

In  such  actions  the  plaintiff  may 
show  his  own  acts  prior  to  the  appli- 
cation for  attachment  which  tend  to  es- 
tablish his  intention  to  pay  his  debts. 
Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.   W.  1048. 

bbb.    That  Receipts  of  Business  Were 
Being  Used  to  Pay  Debts. 

In  a  suit  for  damages  by  a  merchant 
alleged  to  have  resulted  from  the  pro- 
curing of  an  attachment  on  the  ground 
that  plaintiff  was  about  to  dispose  of 
his  property  with  intent  to  defraud  his 
creditors,  the  plaintiff  may  show  that 
all  money  that  had  been  received  by 
him  in  his  business  as  a  merchant  had 
been  used  in  discharging  his  indebted- 


ness, except  such  as  was  necessary  to 
support  his  family.    Kaufman  v.  Arm- 
strong, 74  Tex.  65,  11  S.  W.  1048. 
ccc.    That    Intention    to  Convey   Was 

Generally  Known. 
Where  the  ground  of  the  attachment 
was  that  the  defendant  was  about  to 
dispose  of  his  property  with  intent  to 
defraud  his  creditors,  the  defendant,  for 
the  purpose  of  showing  that  the  at- 
tachment was  without  probable  cause 
and  wrongful,  may  prove  that  his  in- 
tention to  convey  the  property  was 
generally  known.  •  Lister  v.  Campbell 
(Civ.  App.),  46  S.  W.  876. 
ddd.     That    Plaintiffs    in    Attachment 

Had    Been    Consulted    Regarding 

Proposed  Transfer. 
Where  an  attachment  was  sued  out 
upon  affidavit  that  the  defendants  were 
about  to  dispose  of  their  property  for 
the  purpose  of  defrauding  their  cred- 
itors, it  was  competent  to  show  that  a 
change  in  the  membership  of  the  de- 
fendant firm  had  been  contemplated 
and  that  the  plaintiff  had  been  commu- 
nicated with  in  reference  to  the  change; 
and  the  testimony  was  clearly  admis- 
sible after  the  plaintiff  had  testified 
touching  his  information  upon  which 
the  attachment  was  predicated  that  all 
he  knew  of  the  alleged  fraudulent  sale 
was  from  the  defendants,  they  having 
written  and  telegraphed  to  plaintiff  ask- 
ing his  consent  to  the  change.  McClel- 
land v.  Fallon,  74  Tex.  236,  12  S.  W.  60. 
eee.    That  Defendant's  Reputation  for 

Solvency   and   Payment    of    Debts 

Was  Good. 
Where  plaintiffs  purchased  goods  of 
M.  which  were  afterwards  attached  by 
creditors  of  M.,  on  the  ground  that  M. 
was  insolvent  and  the  sale  to  plaintiffs 
made  in  fraud  of  creditors,  and  plain- 
tiffs sued  the  sheriff  for  wrongful  at- 
tachment and  conversion  of  the  goods, 
the  good  faith  of  plaintiffs  in  purchas- 
ing the  goods  was  an  issue  in  the  case, 
and  it  was  competent  for  them  to  show 
that  M.'s  reputation  for  paying  his 
debts  was  good  at  the  time  and  place 
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of  their  purchase.     Hooks  v.   Pafford, 
34  Tex.  Civ.  App.  516,  78  S.  W.  991. 

In  view  of  the  evidence  that  the  de- 
fendant was  in  the  act  of  making  a 
transfer  and  disposition  of  a  consider- 
able amount  of  property,  in  a  manner 
apparently  out  of  the  ordinary  course 
of  dealing,  and  considering  that  the 
ground,  on  which  the  attachment  was 
sued  out,  was  that  the  defendant  was 
about  to  transfer  his  property  in  fraud 
of  his  creditors,  whereby  the  plaintiff 
would  probably  lose  his  debt,  the  court 
very  properly  charged  the  jury,  in  ref- 
erence to  the  defendant's  claim  in  re- 
convention for  damages,  that  they 
might  consider  the  evidence  of  the  de- 
fendant's reputation  for  solvency  and 
ability  to  pay  his  debts,  in  determining 
upon  the  motive  by  which  the  plaintiff 
was  actuated  in  suing  out  the  attach- 
ment.    Mayfield  v.   Cotton,   21   Tex.   1. 

fff.    Declarations  of  Intention  to  Pay. 

Declarations  of  the  defendant  in  the 
attachment  of  his  intention  to  pay  his 
debts  made  before  the  application  for 
attachment  was  filed,  are  not  admissi- 
ble. Kaufman  v.  Armstrong,  74  Tex. 
65,   11   S.   W.   1048. 

%%%.  That  Debtor  Has  Since  Paid 
His  Debts. 

Evidence  that  since  the  levy  of  the 
attachment  the  defendant  therein  had 
paid  all  of  his  debts  except  one  is  not 
admissible  to  prove  the  falsity  of  the 
charge  that  he  was  about  to  dispose 
of  his  property  with  intent  to  defraud 
his  creditors.  Lister  v.  Campbell  (Civ. 
App.),   46   S.   W.   876. 

hhh.  Questions  Calling  for  Conclusion 
of  Witness  upon  Fraudulent 
Character  of  Acts. 

It  is  error  to  permit  the  attachment 
defendant  to  ask  a  witness  whether 
said  defendant,  about  the  time  of  the 
attachment  did  any  act  or  thing  to  de- 
fraud his  creditors.  Such  a  question 
leaves  it  with  the  witness  to  determine 
what  acts  in  law  would  be  fraudulent, 
and  upon  his  decision  to  base  an  an- 


swer. It  calls  for  his  conclusions  as 
to  law  and  fact,  thereby  invading  the 
province  of  both  court  and  jury,  in- 
stead of  requiring  simply  a  statement 
of  facts.  Half  v.  Curtis,  68  Tex.  640, 
5   S.   W.   451. 

bb.    Facts   Tending   to     Prove    Fraud 

or  Fraudulent  Intent, 
aaa.    Withholding  Mortgages  and 

Trust   Deeds  from   Record. 

Mortgages  and  deeds  of  trust  ex- 
ecuted by  the  attachment  defendant 
and  withheld  from  record  until  about 
the  time  of  the  attachment  are  ad- 
missible in  evidence  to  show  that  the 
defendant  had  made  a  fraudulent  dis- 
position of  his  property  and  that  the 
attachment  was  not  wrongfully  sued 
out  or  without  probable  cause.  Rabb 
v.   White    (Civ.   App.),  45   S.  W.  850. 

bbb.  Disposition  of  Property  by  Cor- 
poration at  Retail  in  Violation  of 
Charter. 

Plaintiff  in  an  action  for  wrongful 
attachment  is  not  prejudiced  by  the 
admission  of  testimony,  in  conformity 
with  the  allegations  of  defendant's  an- 
swer, that  at  the  time  of  the  le>7  of 
the  attachment,  and  for  a  long  time 
prior  thereto,  the  attachment  defend- 
ant had  been  disposing  of  its  goods 
at  retail,  in  violation  of  its  charter, 
which  authorized  exclusively  a  whole- 
sale business.  Armstrong  v.  Ames,  IT 
Tex.  Civ.  App.  46,  43  S.  W.  302,  af- 
firmed in  93  Tex.  654,  no  op. 

ccc.  To    Prove    Combination  or  Con- 
spiracy    between     Defendant   and 
His  Vendee. 
Existence    of    Confidential  Business 
Relations. — In    a    suit     by     purchasers 
from    an    insolvent    debtor     against   a 
sheriff  for  seizing  the  property  so  con- 
veyed,  it   was   in   issue   that  there  had 
been  a  fraudulent  combination  between 
the    plaintiff's    and    the    debtor.     Held, 
competent     to     show     the    confidential 
business       relations       between      them. 
Blum  v.  Jones,   86  Tex.   492,  25  S.  W. 
694,  reversing  23   S.   W.  844. 
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Knowledge  of  Vendee  That  Defend- 
ant Was  Shipping  Other  Goods 
to  Fictitious  Persons. — Where  goods 
were  attached  as  property  of  a 
brother  of  the  plaintiff  suing  for  the 
wrongful  attachment,  the  defendant  in 
such  action  should  be  permitted  to 
show  that  such  brother  at  the  time 
of  his  failure  shipped  goods  to  various 
fictitious  persons  and  that  this  fact 
was  known  to  the  plaintiff  now  suing 
for  the  wrongful  attachment  at  the 
time  he  received  the  goods,  the  issue 
being  as  to  the  fraudulent  disposition 
of  the  goods.  Cook  v.  Greenberg 
(Civ.  App.),  34  S.   W.  687. 

Declarations  before  Attachment  Not 
in  Presence  of  Vendee. — An  attach- 
ment upon  a  note  executed  by  E.  M. 
was  levied  upon  goods  which  E.  M. 
had  sold  to  A.  C.  In  an  action  by  A. 
C.  for  wrongful  attachment,  some 
statements  by  E.  M.  were  introduced 
in  evidence  upon  the  issue  whether 
the  sale  from  E.  M.  to  A.  C.  was  made 
with  intent  to  defraud  creditors;  but 
such  statements  were  not  made  in  the 
presence  of  A.  C,  nor  was  he  shown 
to  have  been  informed  of  them  prior 
to  the  time  he  claimed  to  have  pur- 
chased. The  court  instructed  the  jury 
that  A.  C.  would  not  be  bound  by  such 
statements,  of  which  he  had  no  knowl- 
edge. Held,  that  the  charge  was  cor- 
rect, and  if  the  attachment  plaintiffs, 
now  the  defendants,  desired  the  jury 
to  consider  this  evidence  for  the  pur- 
pose of  impeaching  E.  M.,  they  should 
have  asked  a  charge  to  that  effect. 
(Walker  v.  Brown,  66  Tex.  556,  558, 
1  S.  W.  797.)  Mayer  v.  Walker,  82 
Tex.  222,  227,   17   S.   W.   505. 

Acts  and  Statements  of  Debtor  after 
Attachment. — Where  a  plaintiff  claims 
damages  for  the  wrongful  seizure  of 
the  goods,  alleging  that  he  pur- 
chased them  from  the  attachment  de- 
fendant, and  the  answer  raises  an  issue 
of  conspiracy  between  the  plaintiff  and 
the  attachment  defendant  for  the  pur- 
pose of  defrauding  creditors  of  the 
2  Tex— 35 


latter,  it  is  permissible,  there  being 
evidence  to  sustain  the  charge  of  con- 
spiracy, to  admit  evidence  showing  the 
acts  and  statements  of  the  debtor 
tending  to  prove  such  issue,  although 
they  were  made  after  the  alleged 
fraudulent  sale.  Thompson  v.  Rosen- 
stein  (Civ.  App.),  67  S.  W.  439,  440. 
ddd.  Admissions  of  Defendant;  Judg- 
ment of  Nil  Dicit 

Upon  the  issue  whether  defendant  in 
attachment  was  about  to  dispose  of 
its  property  with  intent  to  defraud  its 
creditors,  the  fact  that  in  an  attach- 
ment suit  by  another  creditor,  present- 
ing the  same  issues,  it  withdrew  its 
plea  in  reconvention  and  permitted 
judgment  of  nil  dicit  to  go  for  plaintiff, 
was  admissible  as  being  in  the  nature  of 
an  admission,  subject  to  explanation,  but 
was  not  to  be  given  the  effect  of  a  ju- 
dicial confession.  Michigan  Stove  Co. 
v.  Waco  Hardware  Co.,  22  Tex.  Civ. 
App.  293,  294,  54  S.  W.  357. 
cc.    Leading  Questions. 

A  plaintiff  in  an  action  for  damages 
was  asked  to  state  "whether  or  not  the 
statement  made  in  the  affidavit  for 
the  attachment  that  you  were  about  to 
dispose  of  your  property  with  the  in- 
tent to  defraud  your  creditors  was 
true  or  false."  This  was  objected  to 
as  a  leading  question.  Held,  that  the 
error,  if  any,  was  immaterial  where 
defendant's  own  evidence  showed  that 
the  affidavit  was  false.  Williams  v. 
Kane  (Civ.  App.),  55  S.  W.  974. 
(e)  Upon  Issue  That  Debtor  Was 
About  to  Convert  His  Money  into 
Property,  etc. 

Questions  whether  it  was  customary 
for  a  merchant  in  good  standing  to 
execute  a  mortgage  to  secure  his 
debts,  or,  on  being  requested  by  his 
creditor,  to  furnish  a  statement  of  his 
assets  and  liabilities,  were  irrelevant 
to  the  issue  whether  an  attachment, 
sued  out  on  the  ground  that  the  de- 
fendant was  about  to  convert  his  prop- 
erty into  money  for  the  purpose  of 
defrauding   his   creditors,   was   sued  out 
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wrongfully   and   maliciously,     or     not. 
Willis  &  Bro.  v.  McNeill,  57  Tex.  465. 

Questions  asking  what  would  be  the 
effect  on  the  credit  and  commercial 
standing  of  a  merchant  should  he  ask 
and  obtain  an  extension  of  time  on 
his  indebtedness,  or  execute  and  have 
recorded  a  mortgage  to  secure  his  in- 
debtedness, are  objectionable,  as  seek- 
ing to  elicit  opinions  and  not  facts, 
also  because  not  pertinent  to  the  par- 
ticular ground  upon  which  the  affidavit 
for  the  attachment  was  based. 
Willis  &  Bro.  v.  McNeill,  57  Tex.  465. 
(0  Upon  the  Issue  of  Removing  Prop- 
erty from  County,  etc. 

What  the  defendant  did  on  the  next 
day  after  the  attachment  was  levied 
towards  removing  the  property  from 
the  county,  which  he  evidently  in- 
tended to  remove  at  the  time  the  levy 
on  a  part  of  the  property  was  made, 
and  had  then  made  preparation  to  re- 
move, while  it  had  but  a  remote 
bearing  on  the  issues  involved,  was 
not  irrelevant;  for  it  tended  to  show 
the  fixed  purpose  of  the  defendant  to 
remove  property  from  the  county. 
O'Neil  v.  Wills  Point  Bank,  67  Tex. 
36,  39,  2  S.  W.  754. 
(5)    Upon  the  Issue     of     Malice     and 

Probable  Cause, 
(a)     Evidence    Tending    to    Disprove 
Malice     and     Want     of     Probable 
Cause, 
aa.    Generally. 

Upon  the  issue  of  malice  and  prob- 
able cause,  it  is  competent  to  show 
the  large  indebtedness  of  one  of  the 
firm  suing  for  exemplary  damages. 
Schneider  v.  Ferguson  &  Son,  77  Tex. 
572,  14  S.  W.  154. 

Facts  known  to  the  attaching  cred- 
itor, and  tending  to  show  that  the 
debtor  was  attempting  to  convert  his 
stock  into  cash  for  the  purpose  of  de- 
frauding his  creditors,  are  admissible 
upon  the  issue  whether  the  creditor 
acted  with  probable  cause  in  suing  out 
the  attachment.  See  opinion  for  facts. 
Jacobs,  etc.,  Co.  v.  Crum,  62  Tex.  401. 


bb.  Testimony  of  Attaching  Creditor 
That  He  Was  Not  Actuated  by 
Malice. 

In  an  action  for  the  wrongful  suing 
out  of  an  attachment  the  defendant 
cannot  testify  as  to  whether  he  acted 
with  malice  in  suing  it  out,  as  that 
would  be  testifying  to  a  conclusion  of 
law.  Gimbel  v.  Gomprecht  (Civ. 
App.),  36  S.  W.  781;  Lister  v.  Camp- 
bell  (Civ.   App.),  46  S.   W.  876. 

He  may,  however,  testify  that  in 
taking  out  the  writ  he  had  no  ill  will 
or  hatred  toward  the  defendant  in  the 
attachment,  that  he  did  not  intend  to 
injure  or  harass  the  defendant,  and 
that  he  was  actuated  only  by  an  honest 
desire  to  collect  the  debt.  The  dis- 
tinction is  that  in  testifying  that  he 
did  not  entertain  a  particular  intent, 
he  testifies  to  a  question  of  fact;  but 
in  testifying  that  he  was  not  actuated 
by  malice,  he  states  a  conclusion  of 
law.  Gimbel  v.  Gomprecht  (Civ. 
App.),  36  S.  W.  781;  Lister  v.  Camp- 
bell (Civ.  App.),  46  S.  W.  876. 
cc.    Advice  of  Counsel. 

On  the  issue  of  malicious  suing  out 
of  an  attachment,  advice  of  counsel 
that  attachment  was  proper,  given  in 
good  faith  on  a  full  presentation  of  the 
facts,  may  be  considered.  Scott  Grocer 
Co.  v.  Kelly,  14  Tex.  Civ.  App.  136, 
36  S.  W.  140;  Jacobs,  etc.,  Co.  v.  Crum, 
62  Tex.  401,  417. 

dd.  Declarations  of  Third  Persons 
Made  to  the  Attaching  Creditor. 
Where  an  attachment  is  based  on 
the  ground  that  defendant  was  about 
to  remove  his  pioperty,  or  a  part  of 
it,  out  of  the  county  for  the  purpose 
of  defrauding  his  creditors,  and  the 
defendant  claims  exemplary  damages 
for  suing  out  the  writ,  the  declarations 
of  third  parties  made  to  the  plaintiff, 
which  from  their  nature  would  nat- 
urally have  influenced  his  action  in 
procuring  an  attachment  and  having 
reference  to  the  honesty  of  defendant's 
intentions,  are  sometimes  admissible, 
to  show  that  the  writ  was  not  sought 
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to  oppress,  but  was  applied  for  in 
good  faith.  O'Neil  v.  Willis  Point 
Bank,  67  Tex.  36,  2  S.  W.  754. 

Evidence  upon  the  part  of  the  at- 
taching creditor  that  he  had  been  told 
by  a  third  person  that  such  third  per- 
son, from  what  he  had  seen,  believed 
that  the  defendants  were  about  to 
fraudulently  dispose  of  their  property, 
is  inadmissible  upon  the  issue  whether 
the  attaching  creditor  had  probable 
cause  for  suing  out  the  attachment, 
since  the  opinion  of  a  third  person 
upon  facts  can  not  add  to  the  weight 
of  those  facts  as  constituting  probable 
ground  for  an  attachment.  Gimbel  v. 
Gomprecht   (Civ.  App.),  36  S.   W.  781. 

On  the  trial  of  a  plea  in  reconven- 
tion for  damages  for  wrongfully  suing 
out  an  original  attachment,  where  the 
plaintiff  offered  to  prove  by  a  witness 
that  the  witness  heard  certain  persons, 
workmen,  creditors  of  the  defendant, 
teir  the  plaintiff  that  the  defendant 
was  running  away,  it  was  held  that  the 
testimony  was  properly  excluded,  there 
being  no  offer  to  prove  that  it  was 
true,  nor  that  the  plaintiff  had  any 
reason  to  believe  it  to  be  so.  Schrimpf 
v.    McArdle,   13   Tex.   368. 

Evidence  that  on  the  day  before  the 
attachment  was  sued  out  and  levied 
the  attachment  defendant's  wife  stated 
to  the  attaching  creditor  that  her  hus- 
band had  sold  one  of  his  teams  was 
admissible  as  bearing  on  the  issue  of 
malice  in  suing  out  the  writ,  and  was 
properly  limited  by  the  court  to  such 
purpose.  Cline  v.  Hackbarth,  30  Tex. 
Civ.  App.  591,  71  S.  W.  48,  affirmed 
(see  97  Tex.  629,  no  op.). 

ee.    That  Other   Creditors   Had  Tried 
without  Success  to  Collect  Debts. 

It  is  incompetent  against  plaintiffs 
suing  for  exemplary  damages  for  the 
wrongful  seizure  of  their  goods  under 
attachment  to  prove  that  another 
creditor  had  made  efforts  to  collect 
his    own    debt   from    plaintiffs    without 


success.  Such  fact  is  too  remote. 
Schneider  v.  Ferguson  &  Son,  77  Tex. 
572,   14   S.   W.   154. 

ff.    Explanation   of   Letter   Introduced 
to   Show  Conspiracy. 

E.  brought  suit  against  H.  and  sued 
out  an  attachment  and  had  the  same 
levied  upon  property  in  the  hands  of 
one  M.  as  having  been  conveyed  by  H. 
to  M.  for  the  purpose  of  defrauding 
H/s  creditors.  M.  thereupon  sued 
E.  and  H.  alleging  that  E.  and  H.  had 
conspired  together  to  fraudulently  in- 
duce M.  to  purchase  the  property 
from  H.  in  order  that  E.  might  after- 
wards seize  it  as  the  property  of  H. 
and  the  two  divide  the  purchase  money 
between  them.  M.,  in  support  of  his 
allegation  of  conspiracy  between  E. 
and  H.  to  defraud  him,  :ntroduced  the 
following  letter  written  by  E.  to  H.: 
Omitting  the  introduction,  etc.,  the 
letter  ran,  "Will  ask  you  not  to  pay  F. 
the  balance  you  owe  him  and  if  Mr. 
H.  asks  you  anything  about  an  or- 
der from  me  say  'O.  K./  and  keep 
mum  and  say  nothing  to  anyone. 
Business  is  dull  here,"  etc.  For  the 
purpose  of  explaining  this  letter,  E. 
was  permitted  to  testify  that  he  was 
being  held  liable  for  a  debt  which  F. 
assumed  to  pay  and  had  failed  to  do 
so,  and  that  he  was  also  owing  H. 
a  debt  the  payment  of  which  was  be- 
ing urged;  that  he  knew  H.  owed  F. 
and  that  his  object  was  to  have  H. 
hold  F.  off  and  thus  help  him  (E.)  to 
get  something  on  the  debt  which  F. 
owed  him;  and  that  this  was  what  he 
meant  by  the  words  "Say  'O.  K./  keep 
mum,  and  say  nothing  to  anyone."  E. 
then  offered  evidence  to  prove  that 
the  facts  stated  in  this  explanation 
with  regard  to  the  existence  of  the 
debts  and  his  being  pressed  to  pay 
them  were  true  as  stated  by  him. 
Held,  that  this  evidence  was  imma- 
terial and  was  properly  excluded. 
Edloff  v.  Mason,  79  Tex.  215,  14  S.  W. 
1036. 
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(b)  Evidence  Tending  to  Prove  Mal- 
ice and  Want  of  Probable  Cause, 
aa.  That  Creditor  Had  Refused  to 
Allow  Offset;  Offer  to  Arbitrate 
or  Compromise. 
Where  the  defendant  in  the  attach- 
ment sets  up  that  the  affidavit  was 
false  and  that  the  attachment  was 
issued  wrongfully  and  without  prob- 
able cause,  evidence  that  when  the 
plaintiff's  attorney  demanded  of  him 
payment  of  the  indebtedness  due  the 
plaintiff,  he,  the  defendant,  refused  to 
pay  the  same  in  full  because  he  de- 
manded of  plaintiff  that  plaintiff 
should  make  an  allowance  of  offsets 
on  account  of  damage  done  to  the  cot- 
ton shipped  while  in  plaintiff's  hands, 
is  admissible  upon  the  issue  as  to 
whether  the  plaintiff  sued  out  the  writ 
of  attachment  with  malice  and  without 
probable  cause.  Kleinsmith  v.  Kemp- 
ner,  37  Tex.  Civ.  App.  246,  249,  83  S. 
W.   409. 

To  show  want  of  probable  cause  and 
malice  of  a  creditor  in  suing  out  an 
attachment  the  debtor  may  prove  that 
before  the  attachment  issued  he  offered 
to  compromise  or  arbitrate  the  claim. 
Lewis  v.  Taylor  (Civ.  App.),  24  S. 
W.    92. 

Plaintiff  sued  defendant  upon  a 
promissory  note,  the  consideration  of 
which  was  certain  cattle  sold  by  plain- 
tiff to  defendant.  Defendant  set  up  a 
shortage  in  the  cattle  as  to  the  age 
and  number  and  offered  to  pay  what 
was  justly  due  and  owing  on  the  note, 
making  proper  allowance  for  the 
shortage  in  the  cattle,  and  reconvened 
for  damages  for  the  wrongful  levy  of 
the  attachment.  Held,  that  evidence 
was.  admissible  to  show  that  before 
the  issuance  of  the  attachment  defend- 
ant had  offered  to  compromise  or  set- 
tle the  claim  or  to  arbitrate  the  matter 
with  the  plaintiff;  that  these  were 
proper  circumstances  to  go  before  the 
jury  to  establish  malice  upon  the  part 
of  the  plaintiff  in  suing  out  the  attach- 
ment. Lewis  v.  Taylor  (Civ.  App.),  24 
S.   W.   92,   94. 


Plaintiffs  in  suit  for  damages,  actual 
and  exemplary,  for  the  wrongful  sei- 
zure of  their  goods  under  attachment 
su  d  out  by  defendants,  were  entitled 
to  prove  upon  the  issue  of  exemplary 
damages  that  they  had  made  arrange- 
ments to  replevy  their  goods  which 
had  been  seized  before,  and  that  the 
agent  of  defendants  knew  of  their  ar- 
rangements and  then  secured  another 
attachment  upon  their  goods.  Schnei- 
der v.  Ferguson  &  Son,  77  Tex.  572, 
14  S.  W.  154. 

bb.  Removal  of  Cause  Pursuant  to 
Conspiracy  Among  Attaching 
Creditors. 
Where  the  defendant  is  sued  by  sev- 
eral persons  and  several  attachments 
are  levied  upon  his  property,  and  he 
reconvenes  for  damages  in  each  case 
alleging  that  there  was  a  conspiracy 
between  the  different  attachment  plain- 
tiffs to  injure  him,  and  that  said  con- 
spiracy, in  part,  was  to  be  carried  out 
and  made  more  onerous  on  him  by  the 
removal  of  the  cause  of  one  of  them 
into  the  federal  court,  evidence  that 
the  cause  was  in  fact  so  removed  is 
admissible.  Sanger  Bros.  v.  Craddock 
(Sup.),  2  S.  W.  196. 

cc.    Reputation  for  Solvency  and  Pay- 
ment of  Debts. 

See  ante,  "That  Defendants  Reputa- 
tion for  Solvency  and  Payment  of  Debts 
Was  Good,"  IX,  D,  16,  b,  (4),  (d), 
aa,  eee. 

(6)     To    Prove    or    Disprove  Title  or 
Possession. 

Where  the  plaintiff  sued  to  recover 
damages  for  the  seizure  of  his  goods 
under  an  attachment  sued  out  against 
another  and  alleged  in  one  count  that 
he  was  the  owner  of  the  goods  and  in 
possession  of  the  same  through  his 
agent  at  the  time  of  the  levy,  and  in 
another  count  that  the  goods  at  the 
time  of  the  levy  were  the  property  of 
the  agent  and  that  subsequent  to  the 
levy  said  agent  had  assigned  to  him 
the  cause  of  action  growing  out  of 
such   levy,   evidence   that  after  the  at- 
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tachment  the  said  agent  told  the  at- 
taching plaintiff  that  he  had  bought 
the  stock  of  goods  was  admissible 
under  the  second  count,  but  not  under 
the  first.  Carter-Battle  Grocery  Co. 
v.  Rushing  (Civ.  App.),  85  S.  W.  449, 
450. 

Evidence  that  after  the  attachment 
was  levied,  the  plaintiffs  credit  man 
stated  to  the  attaching  creditor  that 
he  knew  nothing  of  any  purchase  of 
the  stock  by  the  plaintiff,  and  that  the 
defendant  in  the  attachment  did  not 
owe  the  plaintiff  a  cent,  is  admissible 
as  tending  to  show  that  the  plaintiff 
<iid  not  purchase  the  goods  but  it  was 
not  admissible  to  sustain  the  action 
of  the  attaching  creditor  in  suing  out 
an  attachment,  it  having  occurred  after 
the  affidavit  was  made  and  the  writ 
levied.  Carter-Battle  Grocery  Co.  v. 
Rushing  (Civ.  App.),  85  S.  W.  449, 
450. 

Bill  of  Sale;  Best  Evidence. — Where 
an  action  for  a  wrongful  attachment 
is  brought  by  a  third  person  whose 
goods  have  been  seized  under  the  at- 
tachment as  those  of  the  attachment 
defendant,  it  was  competent  for  him 
to  show  that  the  goods  seized  were 
sold  to  him  by  persons  other  than  the 
attachment  defendant,  by  introducing 
in  evidence  the  bill  for  the  goods  made 
by  the  persons  from  whom  he  alleges 
he  obtained  them,  a  foundation  first 
being  laid  by  having  some  one  testify 
to  the  truth  of  the  bills.  Cook  v. 
Greenberg   (Civ.   App.),   34   S.   W.   687. 

It  is  harmless  error  to  permit  one 
who  took  a  bill  of  sale  of  goods  to 
testify  that  he  bought  the  goods  on  a 
certain  date,  at  a  certain  price,  where 
such  facts  are  shown  by  the  bill  of 
sale,  and  it  is  read  in  evidence. 
Sanger  v.  Thomasson,  (Civ.  App.), 
44    S.    W.    408. 

Upon  Issue  of  Fraudulent  Convey- 
ance.— See  ante,  "Upon  the  Issue  of 
Fraudulent  Disposition  or  Transfer," 
IX,  D,  16,  b,   (4),   (d). 


(7)  To  Prove  or  Disprove  Damages; 
Elements  and  Measure  of  Dam- 
ages. 

(a)  Declarations  and  Admissions 
against  Interest 

Where  the  plaintiff  has  waived  his 
claim  for  vindictive  damages,  proof 
that  he  had  stated  on  the  day  after  the 
attachment  was  levied  that  he  did  not 
want  the  property  back,  because  he 
had  a  better  thing  in  his  suit  for  dam- 
ages, is  inadmissible  upon  the  remain- 
ing issue  of  actual  damages.  Williams 
v.   Kane   (Civ.  App.),  55  S.  W.  974. 

(b)  That  Other  Attachments  Were  In- 
duced by  Creditor's  Action. 

See  ante,  "Damage  from  Other  At- 
tachments Induced  by  Action  of  Plain- 
tiff in  the  First  Attachment,"  IX,  C, 
4,  a,  (12);  "Subsequent  Levies  upon 
the  Same  Goods,"  IX,  D,  11,  b,  (12), 
(c),  et  seq. 

(c)  Occupation  of  Debtor  Since  At- 
tachment. 

It  is  no  ground  for  reversal  that  de- 
fendants in  attachment  were  al- 
lowed to  testify  to  their  occupation 
subsequent  to  the  seizure,  when  the 
record  shows  the  basis  for  recovery 
upon  reconvention  was  the  value  of 
the  goods  seized  in  attachment.  Mc- 
Clelland v.  Fallon,  74  Tex.  236,  12  S. 
W.   60. 

(d)  Damage  by  Reason  of  Levy  upon 
Real  Estate. 

Plaintiff  brought  an  action  for  the 
wrongful  levy  of  an  attachment  upon 
his  real  estate,  alleging  as  especial 
damages  the  loss  of  an  advantageous 
sale  thereof  as  the  result  of  the  wrong- 
ful attachment.  Held,  the  testimony 
of  the  plaintiff's  agent  that  the  pro- 
spective vendee  had  declared  that  the 
attachment  was  the  cause  of  his  not 
purchasing  the  land  was  inadmissible, 
for  one  reason,  among  others  that  the 
testimony  of  the  prospective  vendee  was 
the  best  evidence  upon  this  point,  and 
the  plaintiff  should  have  produced  him 
as    a    witness    and    not    his    declaration 
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out  of  court.     Tillman  v.  Wetsel   (Civ. 
App.),   31   S.    W.   433. 

(e)  Damage   Caused    by    Neglect    of 
Cattle  after  Range  Levy. 

Statements  of  a  witness  that  certain 
cattle,  upon  which  a  range  levy  of  an 
attachment  had  been  made,  were  al- 
lowed to  run  at  large  not  cared  for, 
being  neglected,  and  owners  not  al- 
lowed to  handle  and  attend  to  them, 
and  that  the  loss  therefrom  was  10 
per  cent,  are  matters  of  conclusion 
rather  than  facts,  and  inadmissible. 
Donald  v.  Carpenter,  8  Tex.  Civ.  App. 
321,    27    S.    W.    1053. 

(f)  Injury  to  Credit  or  Business,  Loss 
6i  Profits,  etc. 

aa.    Not    Admissible    upon    Issue    of 
Actual  Damages. 

See  ante,  "Injury  to  Credit,  Loss  of 


excluded  his  evidence  offered  to  prove 
damage  to  his  credit  in  the  cities 
where  he  obtained  his  goods.  Held, 
error.  Osborn  v.  Schiffer,  37  Tex. 
434. 

cc.    That   Mercantile    Houses   Refused 
Credit,  Retook  Goods,  Stopped  or 
Delayed  Shipments,  etc. 
Upon   the   issue   of   exemplary  dam- 
ages  it  is   competent  for  the  plaintiffs 
suing   to   recover     such     damages    to 
testify    to    the   refusal      of     mercantile 
houses  to  credit  them,  said  houses  giv- 
ing  as   their   reason    the  fact  of  their 
property  having  been   attached.     Tyn- 
berg  v.   Cohen    (Civ.   App.),  32  S.  W. 
157,  affirmed  in  93  Tex.  652,  no  op. 

The  mere  suing  out  and  levying  of 
an  attachment  is  not  sufficient  to 
authorize  publication  in  a  newspaper 
of  an  announcement  of  the  defendant's 


Business,       Profits,       etc.,"       IX,       C,  j  failure    and    evidence    that     a-    certain 
*•   a»  W-  i  firm  refused  to  ship  goods  to  the  de- 

In   actions  for  wrongfully  suing  out  \  fendant   because   of   their   having  seen 


and  levying  a  writ  of  attachment, 
when  no  malice  is  alleged,  evidence  of 
a  loss  of  credit  and  prospective  profits 
is  not  admissible;  but  when  .the  pro- 
ceeding is  alleged  to  have  been  ma- 
licious and  exemplary  damages  are 
claimed,  such  evidence  is  generally 
admissible.  Kaufman  v.  Armstrong, 
74  Tex.  65,  11  S.  AV.  1048;  Tynberg  v. 
Cohen    (Civ.   App.),  24   S.   W.   314. 

There  being  an  allegation  that  the 
credit  of  the  defendant  has  been  in- 
jured, proof  of  that  fact  is  proper  to 
go  before  the  jury  in  an  action  for 
suing  out  an  attachment  maliciously 
and  without  probable  cause.  Lewis 
v.  Taylor   (Civ.  App.),  24  S.  W.  92, 94. 

bb.    Injury  to  Credit  in  Distant  Mar- 
kets. 

Defendant  in  attachment  reconvened 
for  damages  thereby  occasioned  to  his 
mercantile  credit  at  home  and  in  the 
Eastern  cities  where  he  usually  bought 
his  goods.  The  court  below  ruled  that 
he  must  confine  his  proof  to  the  dam- 
ages occasioned  to  his  credit  where  he 


such  an  announcement  is  inadmissible 
where  it  is  not  shown  that  such  false 
announcement  was  instigated  or 
caused  to  be  published  by  the  plain- 
tiffs in  attachment.  Tynberg  v.  Cohen 
(Civ.  App.),  24  S.  W.  314. 

Upon  the  issue  of  exemplary  dam- 
I  ages  evidence  that  demand  was  made 
of  the  attachment  defendant  that  they 
redeliver  to  their  creditors'  goods  which 
had  been  shipped  to  them  or  pay  cash 
therefor,  by  persons  assuming  to  be 
agents  of  the  sellers  of  the  goods,  is 
admissible  without  proof  that  such 
persons  were  in  fact  such  agents,  espe- 
cially where  they  exhibited  telegrams 
purporting  to  come  from  their  alleged 
principals,  instructing  such  action. 
Tynberg  v.  Cohen  (Civ.  App.),  32  S. 
W.  157,  affirmed  in  93  Tex    652,  no  op. 

Evidence  •  that  goods  which  have 
been  bought  on  credit  by  the  attach- 
ment defendants  from  other  parties 
and  shipped  to  their  place  of  residence, 
were,  in  consequence  of  the  levy,  de- 
livered back  to  the  sellers,  or  paid  for 


lived    and    conducted    his    business,  and  i  in  cash,  in  order  to  avoid  suits,  is  ad- 
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missible    upon    the      question      of     ex-  ( 
emplary  damages.     Tynberg  v.   Cohen  I 
(Civ.  App.),  32  S.  W.  157,  affirmed  in 
93    Tex.   652,   no   op. 

Evidence  that  a  certain  firm  delayed 
its  shipments  to  defendants  is  inad- 
missible where  it  is  not  shown  that 
such  delay  resulted  from  the  attach- 
ment. Tynberg  v.  Cohen  (Civ.  App.), 
24  S.   W.  314. 

Evidence  that  creditors  of  the  at- 
tachment defendant  from  whom  they 
had  ordered  goods  stopped  their  ship- 
ments; that  other  creditors  took  back 
goods  which  had  been  sold  and  de- 
livered, because  they  heard  or  read  of 
the  attachment  and  that  in  order  to 
protect  themselves  against  other  cred- 
itors they  had  to  pay  the  bills  of  such 
other  creditors  immediately,  is  imma- 
terial upon  the  issue  of  actual  damages, 
since  such  damages  are  too  remote. 
Tynberg  v.  Cohen,  76  Tex.  409,  13  S. 
W.   315. 

dd.    Loss  of  Other  Sales  upon  Day  of 
Levy. 

Upon  the  issue  of  exemplary  dam- 
ages evidence  of  loss  of  sales  on  the 
day  of  the  levy,  of  .goods  in  the  store 
and  not  levied  on,  which  loss  resulted 
from  the  confusion  prevailing  in  con- 
sequence of  the  attachment  and  while 
the  sheriff  was  completing  the  levy,  is 
admissible  as  a  part  of  the  res  gestae. 
Tynberg  v.  Cohen  (Civ.  App.),  32  S. 
W.  157,  affirmed  in  93  Tex.  652,  no  op. 
ee.  Harmless  Error  in  Excluding  Evi- 
dence* of  Loss  of  Profits. 

Where  in  an  action  for  wrongful  at- 
tachment there  was  a  general  verdict 
for  the  defendant,  and  it  was  not 
challenged  on"  appeal  as  contrary  to 
law  or  unsupported  by  the  evidence, 
the  trial  court's  exclusion  of  evidence 
as  to  loss  of  profit  in  plaintiff's  busi- 
ness, caused  by  the  attachment,  and 
as  to  the  value  of  the  goods  attached, 
could  not  be  regarded  as  prejudicial. 
Cline  v.  Hackbarth,  30  Tex.  Civ.  App. 
591,  71  S.  W.  48,  affirmed  (see  97  Tex. 
629,   no  op.). 


ff.    Evidence  to  Show  Value  of  Credit, 
aaa.    Testimony  of  Defendant    in    At- 
tachment 

In  a  damage  suit  for  the  wrongful 
levying  of  an  attachment,  plaintiff  can 
prove  his  business  capacity,  good 
credit,  amount  of  liabilities,  capital  in 
business  and  profits.  The  value  of 
his  credit  is  a  conclusion  to  be  drawn 
from  these  facts  by  the  jury,  and  plain- 
tiff can  not  testify  as  to  what  it  was 
worth  to  him.  Turner  v.  Strange,  56 
Tex.  142;  Hernsheim  v.  Babcock 
(Sup.),  2  S.  W.  880;  Kauffman  v.  Bab- 
cock, 67  Tex.  241,  2  S.  W.  878. 
bbb.    Reputed  Insolvency  of  Debtor. 

Where  the  defendant  in  attachment 
(a  merchant)  claims  damages  for  in- 
jury to  his  credit,  by  the  wrongful 
suing  out  of  the  attachment,  evidence, 
offered  by  the  plaintiff  in  attachment 
to  the  effect  that  the  defendant  was 
reputed  insolvent  at  the  time,  is  legiti- 
mate to  determine  whether  the  latter 
has  sustained  any  and  what  injury  in 
his  credit  and  standing  as  a  merchant 
by  the  suing  out  of  the  attachment. 
Mayfield   v.   Cotton,   21   Tex.    1. 

(g)  Attorney's  Fees. 

See  ante,  "Attorney's  Fees,"  IX,  C, 
4,  a,  (14);  "Attorney's  Fees,  Costs  and 
Expenses,"   IX,  C,  4,  b,    (7). 

Evidence  that  the  plaintiff  suing  for 
damages  had  "laid  out"  and  contracted 
to  pay  a  named  amount  as  attorney's 
fees,  for  the  prosecution  of  the  dam- 
age suit,  is  inadmissible,  since  attor- 
ney's fees  are  not  an  element  either  of 
actual  or  exemplary  damages.  Chisen- 
hall  v.  Hines  (Civ.  App.),  100  S.  W. 
362,  following  Landa  v.  Obert,  45  Tex. 
539,  542;  Yarborough  v.  Weaver,  6 
Tex.  Civ.  App.  215,  25  S.  W.  468. 
(h)  Evidence  to  Prove  Value  of  Prop- 
erty, 
aa.    Opinion  of  Witness. 

The  opinion  of  witnesses  as  to  value, 
when  formed  with  reference  to  an 
improper  criterion  of  value,  is  incom- 
petent evidence.     See  opinion.     School- 
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her  v.  Hutchins,  66  Tex.  324,  1  S.  W. 
266. 

Although  witness  never  saw  the 
stock  of  goods  in  question  yet  where 
it  had  been  shown  that  he  had  been 
ten  years  in  the  dry  goods  business 
and  that  the  stock  in  question  was  fully 
described  to  him,  he  was  competent 
to  testify  that  upon  a  cash  sale  in  bulk 
it  would  not  have  brought  anything 
like  its  original  cost,  after  having 
been  kept  several  years  in  the  store. 
Reynolds  v.  Weinman  (Civ.  App.),40 
S.  W.  560,  affirmed  in  93  Tex.  604, 
no    op. 

bb.    Testimony  of  Sheriff. 

In  an  action  against  a  sheriff  and 
his  sureties  for  wrongful  attachment 
the  sheriff  is  a  competent  witness  to 
testify  as  to  the  value  of  stock  of 
goods  seized  and  which  was  alleged 
to  have  been  fraudulently  conveyed, 
the  facts  showing  that  he  was  qualified 
to  express  his  opinion  as  to  their  value. 
Reynolds  v.  Weinman  (Civ.  App.),  33 
S.   W.  302. 

cc.    Declarations   of    Creditor's   Agent 
at  Time  of  Appraisal. 

It  is  error  to  permit  the  attachment 
plaintiffs  to  prove  that  at  the  time 
the  officer  appraised  the  goods  their 
agent  told  him  that  his  appraisement 
was  too  high.  They  could  not  use  the 
declarations  of  their  agent.  If  they 
desired  his  testimony  as  to  the  value 
of  the  goods,  they  should  have  made 
him  a  witness.  Half  v.  Curtis,  68  Tex. 
640,    5    S.   W.    451,    453. 

d<L    Purchase  Price  of  Property. 

Evidence  that  stockholders  in  de- 
fendant corporation  in  an  attachment 
suit  purchased  from  the  attachment 
plaintiff  the  attached  property  for 
$8,500,  and  that  in  the  following  year 
they  sold  only  one-fourth  of  the  prop- 
erty, is  admissible  in  an  action  against 
the  attachment  plaintiff  to  show  that 
the  property  was  not  worth  $16,952, 
alleged  to  be  the  market  value.  Arm- 
strong v.  Ames,  17  Tex.  Civ.   App.  46, 


43  S.  W.  302,  affirmed  in  93  Tex.  654, 

no  op. 

ee.    Invoice. 

In  a  suit  for  damages,  brought  by 
one  whose  goods  had  been  attached, 
and  a  portion  of  which  had  been  sold 
by  the  officer  who  attached,  without 
unboxing  them,  after  the  writ  was 
levied  and  before  sale,  an  invoice  of 
the  goods  taken  twenty  days  before 
the  seizure,  in  connection  with  the 
plaintiffs  testimony  as  to  the  value  of 
the  stock  seized,  was  proper  evidence 
bearing  upon  the  issue  as  to  whether 
they  had  been  improperly  sacrificed 
by  the  seizure  and  sale.  Carothersr. 
Mcllhenny  Co.,  63  Tex.  138. 

ff.    Inventory. 

An  inventory  of  a  stock  of  goods 
exposed  for  sale  may  be  admitted,  in 
connection  with  other  evidence,  to 
show  what  it  contained  when  levied 
on  under  attachment  two  months  after 
the  inventory  was  taken.  Michigan 
Stove  Co.  v.  Waco  Hardware  Co.,  22 
Tex.  Civ.  App.  293,  54  S.  W.  357;  S. 
C,  24  Tex.  Civ.  App.  301,  58  S.  W. 
734,  affirmed  in  94  Tex.   700,  no  op. 

Upon  a  plea  of  reconvention  for 
damages  for  the  wrongful  levy  of  an 
attachment  upon  a  retail  stock  of  hard- 
ware and  house  furnishing  goods,  the 
inventory  of  the  stock,  taken  January 
1,  of  that  same  year,  is  admissible  in 
connection  with  other  testimony  in 
behalf  of  the  attachment  defendant  in 
determining  the  identity  and  value  of 
the  property  seized.  Michigan  Stove 
Co.  v.  Waco  Hardware  Co.,  24  Tex. 
Civ.  App.  301,  58  S.  W.  734,  affirmed 
in  94  Tex.  700,  no  op. 

gg.   Amount  of  Insurance  on  Goods. 

Evidence  as  to  the  amount  of  the 
insurance  which  defendant  had  upon 
his  goods  is  inadmissible  in  his  behalf 
to  prove  the  value  of  the  goods.  The 
contract  of  insurance  was  res  inter 
alios  acta,  and  not  admissible  against 
the  plaintiff  in  the  attachment.  Blum 
v.  Stein,  68  Tex.  608,  5  S.  W.  454. 
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hh.    Price  at  Which  Owner  Was  Sub- 
sequently    Willing     to     Sell,     or 
Which    Could     Have     Been     Ob- 
tained. 
The  value  of  the  goods  levied  upon 
at   the   time   and   place   of  levy,   being 
the   measure   of   damages,   evidence   as 
to  what  the  owner  was  willing  to  sell 
them  for  after  the  attachment  or  what 
they  could  have  been  sold  for  subse- 
quent  to   the     levy,     is     inadmissible. 
Williams   v.    Kane    (Civ.   App.),   55   S. 
W.   974,   citing   Gilmour  v.   Heinze,   85 
Tex.   76,   79,   19   S.   W.   1075;   Willis   v. 
Lowry,   66   Tex.    540,   2      S.     W.     449; 
Schoolher  v.   Hutchins,   66     Tex.     324, 
332,  1  S.  W.  266. 

(8)  Evidence      to      Prove      Debtor's 
State    of    Mind   Toward    Creditor. 

Evidence  that  plaintiff  had  not 
spoken  to  defendant  at  a  time  subse- 
quent to  the  suing  out  and  levy  of  the 
attachment,  and  that  he  had  not  spoken 
to  defendant  since  they  had  met  in  the 
sheriffs  office,  where  plaintiff  had  sent 
for  defendant  to  come  and  try  to 
compromise  the  case,  was  inadmissi- 
ble, because  the  condition  of  plaintiffs 
mind  toward  defendant  at  such  time 
was  immaterial,  and  for  the  further 
reason  that  it  brought  before  the  jury 
the  fact  that  plaintiff  had  sought  to 
compromise  the  case;  the  tendency  of 
such  evidence  beir<*  'to  prejudice 
plaintiffs  case.  Yarborough  v.  Weaver, 
6  Tex.  Civ.  App.  215,  25  S.  W.  468. 

(9)  Variance   as  Ground    for    Exclu- 
sion. 

The  description,  in  a  trust  deed,  of 
notes  secured  thereby,  as  being  ex- 
ecuted by  HM  the  maker  of  the  deed, 
such  notes  being  executed,  one  by  H. 
&  Co.,  and  the  other  by  H.  and  one  C, 
was  imperfect,  but  not  a  misdescrip- 
tion. It  was  error  in  a  suit  by  the 
trustee  to  recover  the  value  of  the 
goods — taken  under  attachment  against 
H. — to  exclude  the  notes  and  parol 
evidence  identifying  them  as  the  in- 
struments secured  by  the  deed.  Mc- 
Donald v.  Dorbrandt,  17  Tex.  Civ. 
App.  277,  42  S.  W.  1047. 


Plea  in  reconvention  by  defendant 
in  attachment,  against  the  plaintiff  in 
attachment  and  two  alleged  sureties 
on  his  attachment  bond,  is  not  sus- 
tained by  proof  of  an  attachment  bond 
with  three  sureties.  There  is  a  fatal 
variance  between  the  bond  with  two 
sureties,  described  in  the  plea,  and  one 
which,  alike  in  all  other  respects,  has 
an  additional  surety.  Jordan  v.  Mey- 
ers, 89  Tex.  233,  34  S.  W.  92. 

"The  allegations  of  defendant's  an- 
swer that  the  plaintiffs  forcibly,  wrong- 
fully and  without  his  consent  entered 
upon  the  premises  and  took  possession 
of  his  crop  and  proceeded  to  gather 
same  and  by  the  careless  and  reckless 
manner  in  which  they  handled  the 
crop,  wasted,  destroyed  and  damaged  it 
to  the  extent  of  $2,775,  would  not 
authorize  a  recovery  upon  evidence 
showing  that  plaintiffs  took  possession 
of  the  crop  and  undertook  to  gather  it 
with  the  consent  of  the  defendant,  but 
by  their  negligent  method  of  gathering 
it  defendant  was  damaged  as  alleged. 
The  cause  of  action  alleged  is  for 
damages  growing  out  of  a  tort  while 
that  shown  by  the  evidence  would  arise 
from  a  negligent  performance  of  a 
contract."  McFaddin  v.  Sims,  43  Tex. 
Civ.    App.   598,   602,   97    S.   W.   335. 

(10)    Depositions. 

(a)  Admissibility  of  Cross  Interroga- 
tories to  Show  Manner  of  Taking 
Depositions. 

A  party  to  the  suit  testified  by  depo- 
sitions. Held,  competent  on  cross  in- 
terrogatories to  show  the  manner  in 
which  the  answers  had  been  prepared 
and  taken  down,  and  as  to  the  persons 
present  at  the  time  of  taking  the 
depositions.  Blum  v.  Jones,  86  Tex. 
492,  25  S.  W.  694,  reversing  in  23  S. 
W.    844. 

(b)  Repetition  of  Question  Repeat- 
edly Answered  in  Negative. 

Where  each  of  a  number  of  different 
witnesses  deposed  positively  "no"  in 
answer  to  the  interrogatory,  "Didn't 
Yarborough   tell   you   that  Weaver  was 
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a  damned  old  rascal,  and  that  he  had 
it  in  for  Weaver;  didn't  he  tell  you 
that  he  intended  to  put  James  L. 
Weaver  in  the  penitentiary  for  steal- 
ing?" and  the  court's  attention  was 
called  to  the  fact  that  each  of  the  wit- 
nesses so  answered,  and  over  objec- 
tion of  appellant  the  court  permitted 
the  interrogatory  to  be  reread  in  the 
hearing  of  the  jury  as  many  times  as 
there  were  witnesses  to  whom  it  was 
propounded,  the  tendency  was  to  prej- 
udice the  minds  of  the  jury  against 
appellant,  the  plaintiff  in  attachment, 
and  the  objection  should  have  been 
sustained.  Yarborough  v.  Weaver,  6 
Tex.  Civ.  App.  215,  25  S.  W.  468. 
c.    Degree  of     Proof;     Sufficiency     of 

Evidence. 
(1)    Generally. 

Since  actions  for  wrongful  attach- 
ment have  become  so  frequent  inso- 
much that  a  creditor  can  seldom  re- 
sort to  the  remedy  of  attachment  \ 
without  subjecting  himself  to  a  cross 
action  for  damages,  juries  should  re- 
quire clear  and  full  proof  that  the 
creditor  has  violated  the  law  where  it 
appears  that  the  complaining  debtor 
is,  in  the  first  instance,  guilty  of  fraud 
or  wrong.  Reed  v.  Samuels,  22  Tex. 
114,  116;  Dreiss  v.  Faust,  1  App.  Civ. 
Cases,   §§   33,  34. 

An  instruction  that  the  burden  of 
showing  a  release  of  the  damages,  ex- 
pressly or  unequivocably  made,  is 
upon  the  plaintiff  is  erroneous.  The 
emphatic,  "Expressly  and  unequivoca- 
bly" applies  to  the  work  of  the  jury 
a  degree  of  certainty  not  required  by 
law  for  civil  cases.  Lee  v.  Wilkins,  1 
Posey  287,  301. 

(9)  Sufficiency  to  Justify  Submission 
of  Issue  of  Wrongful  Attachment 
to  Jury. 

It  is  error  to  charge  the  jury  to  find 
for  the  attachment  plaintiffs  where 
there  is  testimony  on  behalf  of  the  de- 
fendants suing  for  damages  that  the 
grounds  of  the  attachment  were  un- 
true, and  that  there  was  no  excuse  for 


suing  out  the  writ,  that  the  debt  was 
not  due,  and  that  the  plaintiffs  would 
not  probably  have  lost  their  debt,  and 
that  defendants  were  damaged  by  the 
suing  out  and  levying  of  the  writ 
Hunter  v.  Penland  (Civ.  App.),  32  S. 
W.   421,   424. 

I  (3)  Sufficiency  to  Justify  Submission 
of  Issue  of  Participation  by  In- 
demnitors to  Jury. 

Where  there  was  evidence  that  de- 
fendants had,  as  sureties,  executed  an 
indemnity  bond  to  the  officer  having 
the  writ,  to  indemnify  him  against  all 
damages  arising  from  the  levy  thereof, 
this  was  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question 
whether  defendants  had  induced  or 
procured  the  making  of  the  levy  in 
the  manner  it  was  made  and  upon  the 
specific  property  involved  so  as  to 
become  liable  therefor.  Sonnentheil 
v.  Texas,  etc.,  Trust  Co.,  10  Tex.  Civ. 
App.  274,  30  S.  W.  945. 
(4)  Sufficiency  to  Prove  Title  or  Pos- 
session. 

Where  the  plaintiff  sues  for  the 
wrongful  seizure  of  goods,  alleging 
possession  and  title  in  himself,  but 
not  setting  out  the  nature  of  his  title, 
and  the  defendant  pleads  not  guilty, 
such  plea  is  sufficiently  met  by  proof 
of  possession.  Sonnentheil  v.  Texas, 
etc.,  Trust  Co.,  10  Civ.  App.  274,  30  S. 
W.    945. 

Plaintiff  brought  an  action  upon  the 
sheriffs  bond  for  attaching  and  selling 
certain  horses.  There  being  a  conflict 
in  the  evidence  as  to  whether  plain- 
tiffs purchase  of  the  animals  had  ever 
been  completed  and  whether  he  had 
ever  acquired  the  title  thereto  or  not, 
and  it  being  shown  that  he  had  never 
paid  anything  on  his  alleged  purchase, 
it  was  held  that  a  verdict  finding  that 
he  was  not  the  owner  of  the  horses 
would  not  be  disturbed.  Smith  v.  Hoi- 
comb  (Civ.  App.),  21  S.  W.  717. 

Plaintiff  brought  suit  for  damages 
for  the  wrongful  levy  upon  his  prop- 
erty of  an  attachment  sued  out  against 


Digitized  by 


Google 


Attachment 


555 


a  third  person.  Plaintiff  testified  that 
he  owned  the  property;  that  he  noti- 
fied the  deputy  sheriff  prior  to  the 
levy  that  it  belonged  to  him.  There 
was  other  testimony  to  the  effect  that 
the  plaintiff  was  present  at  the  levy  of 
the  writ,  saw  it  levied,  and  was  called 
upon  to  witness  the  seizure  of  the 
property  by  the  sheriff,  and  that  he 
made  no  claim  then  to  the  same. 
Held,  that  it  was  for  the  jury,  and  a 
finding  in  favor  of  the  plaintiff  would 
not  be  reversed.  Tillman  v.  Fletcher, 
78  Tex.  673,  676,  15   S.  W.   161. 

To  Exclude  Issue  of  Transfer  from 
Jury. — In  a  suit  for' damages  by  the 
claimant  of  goods  against  an  attach- 
ing creditor  of  the  claimant's  vendor, 
the  defendant  denied  that  the  debtor 
in  the  attachment  had  ever  transferred 
the  goods  to  the  claimant,  and  averred 
that  if  he  had,  it  was  done  fraudulently. 
The  evidence  of  the  transfer  was  clear 
and  uncontradicted.  Held,  the  ex- 
clusion from  the  jury  of  the  issue 
made  on  the  transfer  was  proper.  Wil- 
lis &  Bro.  v.  Whitsitt,  67  Tex.  673,  4 
S.  W.  253. 

(5)    Same;  Right  and  Title  of  Trustee 
or   Assignee. 

In  an  action  by  the  trustee  for  pre- 
ferred creditors  against  other  attach- 
ing creditors  for  conversion  of  the 
property,  the  trust  deed  itself,  where 
there  is  no  effort  to  show  that  any  of 
the  debts  secured  by  it  are  fictitious, 
affords  sufficient  prima  facie  proof  of 
such  debts.  Martin-Brown  Co.  v.  Hen- 
derson, 9  Tex.  Civ.  App.  130,  28  S.  W. 
695,  affirmed  in  93  Tex.  667,  no  op. 

Pleading  and  Proof  of  Acceptance 
of  Trust  Deed  or  Assignment. — See 
ante,  "Other  Attaching  Creditors, 
Mortgagees,  Assignees,  Trustees,  etc.," 
IX,   D,  7,  d. 

Exclusion  of  Notes  on  Ground  of 
Variance. — See  ante,  "Variance  as 
Ground  for  Exclusion,"  IX,  D, 
16,    b,    (9). 


(6)  To  Prove  Malice  and  Want  of 
Probable  Cause. 

The  mere  fact  that  a  creditor  ex- 
amined the  records  and  was  satisfied 
with  the  condition  of  a  firm,  and  a 
short  time  afterwards  attached  its 
property,  there  being  only  one  mort- 
gage on  the  firm  property  when  the 
records  were  examined,  but  several 
when  the  attachment  was  issued,  does 
not  prove  malice.  Stansell  v.  Cleve- 
land,  64   Tex.   660. 

Evidence  in  this  case  held  insuffi- 
cient to  sustain  a  verdict  for  exemplary 
damages  for  maliciously  suing  out  an 
attachment.  Kaufman  v.  Wicks,  62 
Tex.   234. 

Where  the  defendant  reconvenes 
and  seeks  to  recover  both  actual  and 
exemplary  damages,  and  the  only  evi- 
dence of  probable  cause  for  suing  out 
the  attachment  is  the  testimony  of  one 
witness  to  the  effect  that  he  heard  one 
of  the  defendants  say  that  another  de- 
fendant was  disposing  of  the  proceeds 
of  the  sale  of  the  goods  for  his  own 
benefit,  and  at  the  trial  this  witness 
denies  having  made  the  statement,  the 
court  should  submit  the  question  of 
exemplary  damages  to  the  jury,  there 
being  a  conflict  of  evidence.  Conly 
v.   Wood   (Sup.),   12  S.  W.   615. 

The  evidence  showed  that  the  coal 
was  allowed  to  go  on  defendant's  road 
on  the  promise  of  its  auditor,  in  the 
presence  of  its  general  manager,  that  it 
would  not  be  used  by  defendant  till 
paid  for;  plaintiff  refusing  to  allow  it 
thus  to  get  into  defendant's  hands,  ex- 
cept on  this  promise.  There  was  also 
evidence  that  the  coal  was  used  by 
defendant  without  payment,  on  orders 
of  the  auditor  from  its  main  office,  it 
claiming  an  offset  against  the  coal  by 
reason  of  a  prior  transaction,  which 
claim  was  found  baseless.  Held,  that 
the  jury  were  warranted  in  concluding 
that  there  was  a  wanton  disregard  of 
plaintiff's  rights,  and  a  purpose  to  de- 
fraud him  of  his  coal,  or  harass  him  in 
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the  assertion  of  his  rights  thereto,  au- 
thorizing exemplary  damages.  San 
Antonio,  etc.,  R.  Co.  v.  Kniffen,  4  Tex. 
Civ.  App.  484,  23  S.  W.  457. 

(7)  To  Prove  Value  of  Property. 
That  the    plaintiffs    estimate  of    the 

value  of  the  stock  of  goods  seized  was 
arrived  at  by  "looking  over  them  in  the 
price  list  and  figuring  what  they  were 
actually  worth  to  her  now,"  is  no  rea- 
son for  setting  aside  the  verdict  on  the 
ground  that  it  was  based  upon  the  re- 
tail price  of  the  goods,  where  the  es- 
timate so  arrived  at  was  corroborated 
by  other  evidence.  Caldwell  i>.  Porcher 
(Sup.),   17   S.   W.   87. 

Testimony  in  this  case  held  sufficient 
to  sustain  the  verdict  as  to  the  value 
of  the  goods  seized  under  the  wrong- 
ful levy.  Rahi  v.  Ferguson  (Civ. 
App.),  33  S.  W.  296. 

Where  the  pleadings  fully  allege  the 
value  of  goods  attached,  and  there  is 
no  controversy  as  to  their  value,  the 
return  of  the  sheriff  is  sufficient  proof 
of  the  same.  Hayden  Saddlery  Hard- 
ware Co.  v.  Ramsay,  14  Tex.  Civ.  App. 
185,  36  S.  W.  595,  affirmed  in  93  Tex. 
709,  no  op. 

In  a  suit  for  damages  for  wrongfully 
seizing  under  attachment  a  stock  of 
goods,  neither  the  inventory,  the  ap- 
praisement made  by  the  plaintiff,  nor 
the  report  of  sales  are  conclusive  of 
their  value.  Blum  v.  Stein,  68  Tex. 
608,  5  S.  W.  454. 

Conclusiveness  of  Officer's  Return 
as  to  the  Number,  Identity  and  Value 
of  Property  Seized. — See  ante,  "Con- 
clusiveness," VI,  E,  9,  e,  (2). 

Conclusive  of  Recital  in  Replevy 
or  Claim  Bond  as  to  Value  of  Prop- 
erty taken. — See,  ante,  "Conclusive- 
ness of  Recitals  in  Bond/'  VI,  F,  5,  e. 

(8)  To  Sustain  Verdict  for  Damages. 
A  verdict  for  actual  damages  is  not 

excessive  where  the  only  evidence  as 
to  the  value  of  the  property  attached 
and  sold  was  the  testimony  of  the  de- 
fendant and  the  valuation  placed  upon 
the  property  by  the  sheriff  in  his   re- 


turn, and  the  amount  of  the  verdict  is 
only  about  half  the  valuation  testified 
to  by  the  defendant  and  $200  less  than 
that  fixed  by  the  sheriff.  Parks  v. 
Young,  75  Tex.  278,   12  S.   W.  986. 

A  verdict  is  not  excessive  when  it  is 
supported  by  testimony  to  the  actual 
value  of  goods  when  taken,  and  does 
not  exceed  such  value  with  interest  at 
eight  per  cent  until  the  date  of  the 
trial.  Willis  &  Bro.  v.  McNatt,  75 
Tex.  69,  12  S.  W.  478. 

Verdicts  Held  Not  to  Be  Excessive. 
—Thirty-five  dollars  actual  damages 
and  fifty  dollars  exemplary  damages  is 
not  an  excessive  verdict  for  the  wrong- 
ful and  malicious  levy  of  an  attach- 
ment on  a  bale  of  cotton.  Lister  v. 
Campbell   (Civ.  App.),  46  S.  W.  876. 

Where  the  plaintiff  sued  the  defend- 
ant in  a  justice's  court  for  $55,  and  at- 
tached a  mule,  and  the  defendant 
claimed  damages  on  the  ground  that 
the  attachment  was  wrongfully  ob- 
tained, and  there  was  a  verdict  of  a 
jury  in  the  justice's  court  in  favor  of 
the  defendant  for  $100  damages,  from 
which  the  debt  due  the  plaintiff  should 
be  deducted;  and  the  case  being  car- 
ried by  the  plaintiff  to  the  district 
court,  nearly  the  same  verdict  and 
judgment  were  rendered  there,  on  ap- 
peal, the  supreme  court  refused  to  re- 
verse the  judgment,  it  appearing  that 
there  was  evidence  to  warrant  the 
jury  in  finding  that  the  attachment 
had  been  obtained  without  probable 
cause.  Monroe  v.  Watson,  17  Tex. 
625. 

The  business  of  the  attachment  de- 
fendant, that  of  a  restaurant  and  sa- 
loon keeper,  was  broken  up  by  the 
wrongful  levy  of  an  attachment  An 
inventory  taken  by  the  attorney  of 
the  attachment  plaintiffs  shortly  before 
the  levy  footed  up  $2,300.  Other  evi- 
dence tended  to  fix  the  value  of  the 
property  at  between  $1,500  and  $2,000. 
It  also  appeared  that  exempt  property, 
consisting  of  the  entire  household  ef- 
fects of  the  defendant,  was  taken  and 
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there  was  evidence  from  which  the 
jury  might  have  found  the  value  of  the 
exempt  property  to  be  as  much  as 
$400.  Held,  that  a  verdict  for  $1,500 
actual  damages  and  $400  exemplary 
damages  for  the  seizure  of  the  exempt 
property  was  sustained  by  the  evi- 
dence. Caldwell  v.  Porcher  (Sup.)t 
17   S.   W.   87. 

See  case  where  verdict  for  $4,000  ex- 
emplary damages  held  not  to  be  ex- 
cessive. Mayer  v.  Duke,  72  Tex.  445, 
1C    S.   W.   565. 

See  testimony  held  sufficient  to  sus- 
tain a  verdict  of  $4,400  damages  for 
wrongfully  seizing  goods  under  attach- 
ment McClelland  v.  Fallon,  74  Tex. 
236,   12   S.   W.   60. 

See  verdict  for  $2,333,  actual  dam- 
ages and  $1,000  exemplary  damages, 
with  eight  per  cent  interest  per  annum 
from  the  date  of  appropriating  the 
coal,  the  interest  being  omitted,  held 
not  to  be  excessive.  San  Antonio,  etc., 
R.  Co.  v.  Kniffen,  4  Tex.  Civ.  App. 
484,  23   S.  W.  457. 

Where  the  action  was  for  wrongful  at- 
tachment of  household  goods  worth 
$400,  which  were  detained  from  plain- 
tiff thirty-four  days,  and  the  charges 
to  vex,  harass,  and  injure  are  unde- 
nied,  the  appellate  court  can  not  hold 
that  a  judgment  for  plaintiff  for  $90 
actual  and  $500  exemplary  damages 
should  be  set  aside  because  the  ex- 
emplary damages  are  out  of  propor- 
tion to  the  actual  damages.  Harkle- 
road  v.  Leonard,  28  Tex.  Civ.  App. 
133,  67   S.  W.   127. 

Verdicts  Held  to  Be  Excessive.— 
In  this  case  the  jury  found  $1,084.50 
actual  damages,  and  $12,000  exemplary 
damages.  Held,  that  the  exemplary 
damages  were  excessive.  Willis  & 
Bro.   v.    McNeill,   57   Tex.    465. 

Held,  in  this  case,  that  the  defend- 
ants' evidence  failed  to  establish  a 
case  entitling  them  to  the  amount  of 
damages  allowed  them  by  the  jury  and 
that  the  court  erred  in  refusing  to  set 
the  verdict  aside.  Darcy  v.  Turner  & 
Co.,  46  Tex.  30. 


d.  Demurrer  to  Evidence. 

A  motion  to  exclude  evidence  to 
sustain  a  claim  for  exemplary  dam- 
ages, after  the  party  offering  it  has 
closed  his  case,  on  the  ground  that 
the  evidence  is  not  sufficient  to  sus- 
tain the  plea,  is  in  the  nature  of  a 
demurrer  to  evidence,  but  is  an  irreg- 
ular proceeding,  and  it  is  not  error  to 
overrule  such  a  motion.  Jacobs,  etc., 
Co.  v.  Crum,  62  Tex.  401. 
17.   Instructions. 

See,  generally,  the  titles  APPEAL 
AND  ERROR,  vol.  1,  p.  837,  et  seq.; 
INSTRUCTIONS. 

a.  As  to  the  Issues  Involved. 

An  attachment  was  levied  upon  per- 
sonal property  of  the  defendant  The 
property  was  sold  by  order  of  the 
judge  and  the  proceeds  were  depos- 
ited with  the  district  clerk.  The  at- 
tachment was  quashed.  The  defend- 
ant reconvened  for  damages  for  the 
wrongful  seizure.  The  court  sub- 
mitted the  truth  of  the  matter  sworn 
to  as  grounds  for  the  attachment  as  the 
only  issue  determining  whether  the  at- 
tachment had  been  wrongfully  sued 
out.  This  ruling  approved  and  the 
lecurt  properly  refused  a  charge  upon 
the  effect  of  the  order  quashing  the 
writ  that  the  order  was  conclusive  that 
the  writ  had  been  wrongfully  issued. 
Petty  v.  Lang,  81  Tex.  238,  16  S.  W. 
999. 

b.  Submitting  or  Refusing  to  Submit 

Special  Issues. 

Where  there  was  evidence  that  at 
the  time  of  the  levy  of  the  attachment, 
and  for  a  long  time  prior  thereto,  the 
defendant  in  the  attachment,  a  corpo- 
rstion,  had  been  disposing  of  its  goods 
at  retail  in  violation  of  its  charter, 
which  authorized  exclusively  a  whole- 
sale business,  there  was  no  prejudicial 
error  in  submitting  a  special  issue  to 
the  jury,  in  conformity  with  these  al- 
legations, and  the  evidence  supporting 
them,  as  to  whether  the  attachment 
defendant  had  sold  the  goods  at  retail. 
Armstrong  v.  Ames,  17  Tex.  Civ.  App. 
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46,  43  S.  W.  302,  affirmed  in  93  Tex. 
654,  no  op. 

Nor  was  there  prejudicial  error  in 
refusing  a  special  charge  requested  by 
the  plaintiff,  to  the  effect  that  acts  be- 
yond the  charter  powers  of  the  attach- 
ment defendant,  in  the  sale  of  goods 
at  retail,  did  not  necessarily  consti- 
tute a  disposition  of  its  property  with 
intent  to  defraud,  and  that  evidence 
of  the  same  was  only  admitted  for  its 
general  bearing  and  significance,  if 
any,  on  the  issue  of  the  fraudulent  dis- 
position of  the  property.  Armstrong 
v  Ames,  17  Tex.  Civ.  App.  46,  43  S. 
W.  302,  affirmed  in  93  Tex.  654,  no  op. 

Where  the  jury,  answering  special 
issues,  found  that  suing  out  the  at- 
tachment caused  no  damage  to  the  de- 
fendant, who  is  now  complaining,  the 
error,  if  any,  in  the  action  of  the 
court,  in  refusing  to  give  a  special 
charge  on  the  subject  of  wrongful  is- 
suance of  the  attachment,  is  harmless; 
and  the  result  would  have  been  the 
same  had  the  jury  found  that  the  at- 
tachment was  wrongfully  sued  out.  If 
no  damage  resulted  from  the  suing 
out  of  the  attachment  it  is  immaterial 
how  the  court  charged  on  the  question 
of  wrongful  attachments.  Atkinson  v. 
Witte   (Civ.  App.),  54  S.  W.  611. 

c.   As  to  Burden  of  Proof. 

While  it  is  a  rule  of  law,  as  well  as 
of  logic,  that  the  burden  is  on  the 
party  holding  the  affirmative  of  an  is- 
sue, it  is  not  believed  to  be  necessary 
to  give  it  in  charge  to  a  jury  in  every 
case.  Blum  v.  Strong,  71  Tex.  321,  325, 
6  S.  W.  167. 

"If  you  believe  from  the  evidence 
that  the  grounds  set  out  in  the  affida- 
vit for  attachment  were  not  true,  plain- 
tiff would  be  entitled  to  the  actual 
damages  which  the  proof  shows  he 
may  have  sustained.  The  affidavit  re- 
cites that  the  plaintiff,  J.  A.  Strong, 
had  disposed  of  his  property  for  the 
purpose  of  defrauding  his  creditors, 
and  if  you  believe  from  the  evidence 
that  the  plaintiff  at  and  before  the  su- 


ing out  of  the  attachment  had  dis- 
posed of  his  property  with  intent  to 
defraud  his  creditors,  or  if  you  find 
that  plaintiff  had  disposed  of  his  prop- 
erty, and  the  natural  effect  of  such  dis- 
position was  to  withdraw  and  place 
the  property  of  plaintiff  beyond  the 
reach  of  his  creditors,  then  you  will 
find  for  defendant."  This  charge 
fairly  presented  the  issues  involved  to 
the  jury,  and  any  further  instruction 
in  reference  to  the  burden  of  proof 
was  unnecessary.  Blum  v.  Strong,  71 
Tex.  321,  325,  6   S.   W.   167. 

A  charge  that  the  burden  of  proof 
that  the  affidavit  for  attachment  was 
false  was  upon  defendant  seeking  dam- 
ages in  reconvention  for  its  issuance 
and  levy,  should  have  been  given  when 
requested.  Michigan  Stove  Co.  v. 
Waco  Hardware  Co.,  22  Tex.  Civ.  App. 
293,  294,  54  S.  W.  357. 
d  As  to  Wrongful  Attachments. 
(1)  Defining  and  Explaining  Grounds 
of  Attachment. 

(a)  Converting  Property  into  Money, 
etc 

A  charge,  which  makes  a  wrongful 
suing  out  of  an  attachment  depend 
upon  the  fact  that  the  debtors  were  not 
converting  their  property  into  money, 
etc.,  at  the  time  of  the  attachment,  in- 
stead of  putting  it  upon  the  ground 
that  they  were  not  about  to  so  convert 
it,  as  applied  to  this  cause,  is  not  er- 
roneous, not  being  to  the  prejudice  of 
the  party  complaining.  Leon  v.  Davis, 
56  Tex.  423. 

(b)  Fraudulent    Disposition    or    Con- 
veyance. 

"Dispose;"  Refusal  to  Define- 
Where  the  ground  of  the  attachment 
was  that  a  defendant  was  about  to  dis- 
pose of  his  property  with  intent  to  de- 
fraud his  creditors,  it  is  error  for  the 
court  in  an  action  to  recover  damages 
for  the  wrongful  suing  out  of  the  at- 
tachment, to  refuse  to  define  that  term. 
Matthews  v.  Boydstun  (Civ.  App),  31 
S.  W.  814,  affirmed  in  93  Tex.  734, 
no  op. 
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"Dispose  of,"  Rather  than,  "Trans- 
fer."— It  is  better  that  a  charge,  in  ex- 
plaining to  the  jury  the  grounds  for 
attachment  should  use  the  statutory 
term  "dispose  of,"  rather  than  "trans- 
fer." Michigan  Stove  Co.  v.  Waco 
Hardware  Co.,  22  Tex.  Civ.  App.  293, 
294,  54  S.  W.  357. 

"Hinder,  Delay  or  Defraud."— 
Where  an  attachment  was  issued  on 
an  affidavit  that  the  defendant  was 
about  to  dispose  of  its  property  for 
the  purpose  of  defrauding  its  credit- 
ors, it  was  not  error  to  refuse  an  in- 
struction on  the  question  of  hindering 
and  delaying  creditors,  since  such 
question  was  not  in  issue.  Michigan 
Stove  Co.  v.  Waco  Hardware  Co.,  22 
Tex.  Civ.  App.  293,  54  S.  W.  357. 

An  attachment  upon  a  note  executed 
by  E.  M.  was  levied  upon  property 
which  E.  M.  had  conveyed  to  A.  C. 
In  an  action  by  A.  C.  for  the  wrong- 
ful levy  of  the  attachment,  the  issue 
being  whether  the  sale  from  E.  M.  to 
A.  C.  was  made  to  defraud  creditors, 
the  court  instructed  the  jury  that  the 
sale  by  E.  M.  to  A.  C.  would  be  in- 
valid as  to  the  plaintiffs  in  the  attach- 
ment suit  if  made  by  E.  M.  with  intent 
to  hinder,  delay,  and  defraud  them, 
and  that  intent  was  known  to  A.  C. 
at  the  time  he  purchased.  Objection 
was  made  by  the  attachment  plaintiffs 
that  the  charge  should  have  been  that 
the  sale  was.  invalid  if  made  with  in- 
tent to  hinder,  delay,  or  defraud  the 
creditors  of  E.  M.  generally.  Held 
that  the  charge  given  was  correct,  and 
that  if  the  attachment  plaintiffs  de- 
sired the  more  general  charge,  they 
should  have  requested  it.  Mayer  v. 
Walker,  82  Tex.  222,  227,  17  S.  W.  505. 

"Insolvency." — Where  third  persons, 
in  whose  hands  the  property  was 
seized,  sued  the  attachment  plaintiffs 
for  the  wrongful  levy  of  the  attach- 
ment, and  the  latter  alleged  the  insol- 
vency of  their  debtor  and  that  the  con- 
veyance from  him  to  said  persons  was 
fraudulent     as     to    creditors,     it     was 


proper  for  the  court,  in  charging  the 
jury  that  sales  made  by  insolvent  debt- 
ors are  valid  as  to  creditors,  where 
made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  creditors,  not- 
withstanding a  valuable  consideration 
paid,  where  such  purpose  was  known 
to  the  purchaser,  to  also  charge  as  to 
the  meaning  of  the  word  "insolvent;" 
the  solvency  or  insolvency  of  the  at- 
tachment debtor  being  a  material  is- 
sue in  the  case.  Frieberg  v.  Elliott 
(Sup.),  8  S.  W.  322,  324. 
(2)  Excessive  Levies. 

A  defendant  claimed  damages  for 
the  wrongful  suing  out  an  attachment 
and  also  sought  a  recovery  on  the 
ground  that  the  levy  was  excessive. 
Held,  that  if  the  pleading  and  evi- 
dence would  have  authorized  a  recov- 
ery on  account  of  an  excessive  levy,  it 
was  the  duty  of  defendant  to  ask  a 
charge  directing  the  attention  of  the 
jury  specifically  to  that  matter,  if  this 
was  not  done  in  the  charge  given  by 
the  court.  O'Neil  v.  Willis  Point 
Bank,   67  Tex.   36,   2   S.   W.   754. 

Where  an  attachment  was  levied  on 

a  store  house  and  a  stock  of  merchan- 

:  dise  in  the  same,  and  a  stock  of  cattle 

,  running  on  the  ranch,  and  upon  a  tract 

:  of  land   in   the   county,   an   instruction 

I  to      the     jury     that     in     determining 

vvhether  or  not  the  levy  was  excessive 

and  oppressive  they  were  not  to  take 

into  consideration  the  land  and  cattle 

levied  on,  if  erroneous,  is  not,  in  the 

absence  of  a  statement  of  facts  in  the 

record,   an   error  of  such   fundamental 

character   as   to    require   a   reversal    of 

the     judgment.       Baines     v.     Jemison 

(Civ.  App.),  27  S.  W.  182. 

e.  Upon  Issue  of  Estoppel. 

Plaintiff  sued  to  recover  damages 
for  the  wrongful  levy  of  an  attach- 
ment upon  a  stock  of  goods  which  he 
claimed  to  have  purchased  from  the 
defendant  in  the  attachment.  The  de- 
ftndant  in  the  action  for  damages  set 
up  by  way  of  estoppel  that  before  the 
levy  of  the  attachment  plaintiffs  agent 
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had  stated  to  him  that  his  principal 
had  not  purchased  the  goods  and  that 
the  defendant  in  the  attachment  was 
not  indebted  to  his  principal.  The 
ccurt  instructed  the  jury  that  if  they 
believed  from  the  evidence  that  the 
attachment  creditor  was  not  misled 
and  deceived  by  the  statements  made 
to  him  by  the  agent  of  the  plaintiff,  as 
to  the  true  ownership  of  the  goods, 
but  relied  upon  his  own  judgment  or 
upon  information  obtained  from  other 
sources,  then  his  plea  of  estoppel 
would  not  be  a  good  defense.  Held, 
that  this  charge  was  upon  the  weight 
of  the  evidence  since  it  assumed  that 
the  plaintiff's  agent  made  the  state- 
ments in  regard  to  the  ownership  of 
the  goods  as  set  out  in  the  plea  of  es- 
toppel, and  as  it  was  a  material  issue 
whether  these  statements  were  made, 
this  instruction  assuming  that  they 
were  made,  was  erroneous.  Carter- 
Battle  Grocery  Co.  v.  Rushing  (Civ. 
App.),  85  S.  W.  449,  450. 

This  error  was  emphasized  by  the 
action  of  the  court  in  refusing  to  give 
a  special  charge  requested  by  the 
plaintiff  to  the  effect  that  if  the  jury 
believed  from  the  evidence  that  the 
plaintiff's  agent  did  not  make  the 
statements  which  he  was  alleged  to 
have  made  to  the  attaching  creditors 
in  regard  to  the  ownership  of  the 
goods,  then  they  should  find  for  the 
plaintiff  and  against  the  defendant  on 
the  issue  of  estoppel  raised  on  ac- 
count of  said  alleged  representations. 
Carter-Battle  Grocery  Co.  v.  Rushing 
(Civ.  App.),  85  S.  W.  449,  450. 
f.  Settlement,  Compromise,  or  Release. 

Whether  there  has  been  a  settle- 
ment or  compromise  between  the 
plaintiff  and  defendant  and  a  release 
by  the  defendant  of  the  damages 
caused  by  the  wrongful  suing  out  of 
the  attachment,  is  a  question  of  fact 
for  the  jury,  and  it  is  error  for  the 
court  to  positively  instruct  the  jury 
that  the  giving  of  a  note  and  the  pay- 
ment of  $600  by  the  defendants  did  not  I 


release  the  damages  claimed  by  them 
unless  it  was  shown  that  such  dam- 
ages were  expressly  and  unequivoca- 
bly  released.  Moreover  the  use  of  the 
terms  "expressly  and  unequivocably" 
calls  for  a  degree  of  proof  not  exacted 
of  parties  in  civil  cases.  Lee  v.  Wil- 
kins,  1  Posey  287,  301. 
g.  Offset  and  Reconvention. 

An  instruction  that  "The  plaintiff  is 
entitled  to  recover  the  amount  of  the 
note  sued  on  and  interest,  which  is  to 
be  offset  by  such  damages  (if  any)  as 
may  be  awarded  by  the  jury  to  the  de- 
fendants under  their  plea  in  reconven- 
tion," is  objectionable  in  that  it  shows 
a  confusion  of  ideas,  confounding  the 
right  of  set-off  with  the  plea  in  re- 
convention. Lee  v.  Wilkins,  1  Posey 
287,  299. 

Where  a  defendant  desires  to  use  as 
a  defense  against,  or  in  mitigation  of, 
exemplary  damages  for  using  certain 
coal,  the  fact  that  it  used  it  believing 
that  it  had  a  legal  offset  against  plain- 
tiff for  the  value  of  it,  it  should  ask 
for  a  charge  submitting  that  view  to 
the  jury;  and,  failing  to  do  so,  it  can 
not,  on  appeal,  have  such  matter  con- 
sidered, or  complain  if  the  jury  did 
not  take  it  into  consideration.  San 
Antonio,  etc.,  R.  Co.  v.  Kniffen,  4  Tex. 
Civ.  App.  484,  23  S.  W.  457. 
h.  As  to  Existence  of  Partnership  be- 
tween Debtors. 

Plaintiffs  sued  upon  a  note  executed 
to  them  by  E.  M.  and  levied  an  at- 
tachment upon  property  which  E.  M. 
had  sold  to  A.  C.  Plaintiffs  alleged 
that  E.  M.  and  A.  C.  were  partners; 
tl'at  the  note  was  executed  by  E.  M. 
for  a  partnership  obligation;  and  that 
E.  M.  had  conveyed  the  property  to  A. 
C.  for  the  purpose  of  defrauding  his 
creditors.  The  action  was  dismissed 
a?  to  A.  C,  and  judgment  rendered 
against  E.  M.  Suit  was  then  brought 
by  A.  C.  against  the  plaintiffs  for  the 
wrongful  attachment.  The  court  in- 
structed the  jury  that  the  verdict 
should  be  for  the  attachment  plaintiffs 
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(defendants  in  the  damage  suit)  if 
they  believed  from  the  evidence  that 
E.  M.  and  A.  C.  were  partners  at  the 
time  the  goods  were  purchased  for  which 
the  notes  sued  on  were  given  and  at 
the  time  the  seizure  under  the  attach- 
ment was  made.  Held,  that  this  charge 
was  correct  as  far  as  it  went,  and  that 
if  the  attachment  plaintiffs  (now  the 
defendants)  believed  that  the  verdict 
should  have  been  for  them  regardless 
of  whether  the  partnership  continued 
up  to  the  time  of  the  seizure  or  not 
they  should  have  requested  a  charge 
to  that  effect  Mayer  v.  Walker,  82 
Tex.  222,  17  S.  W.  505. 
i.  Same;  .Misleading  Reference  to 
"Goods  in  Controversy." 

An  instruction  that  if  the  jury  be- 
lieved from  the  evidence  that  E.  M. 
and  A.  C.  represented  themselves  to 
be  partners  and  induced  the  attach- 
ment plaintiffs  to  sell  them  the  goods 
in  controversy,  believing  them  to  be 
partners,  then  it  would  make  no  'dif- 
ference whether  they  were  in  fact 
partners,  is  not  misleading  as  referring 
to  the  goods  seized  under  the  attach- 
ment instead  of  the  goods  in  consider- 
ation of  which  the  note  was  given  and 
upon  which  the  attachment  suit  was 
brought.  Mayer  v.  Walker,  82  Tex. 
222,  226,  17  S.  W.  505. 
j.  As  to  Existence  of  Conspiracy. 

E.  sued  out  an  attachment  against 
H.  and  levied  it  upon  property  in  the 
possession  of  M.  as  having  been  con- 
veyed by  H.  to  M.  for  the  purpose  of 
defrauding  H.'s  creditors.  M.  then 
sued  E.  and  H.,  alleging  that  they  had 
conspired  together  that  the  latter 
should  sell  him  the  property  in  order 
that  E.  might  afterwards  seize  it  as 
the  property  of  H.  and  the  two  divide 
between  themselves  the  purchase 
money  for  the  same.  Held,  that  as 
there  was  no  evidence  with  regard  to 
the  relations  between  E.  and  H.  re- 
quiring explanation  or  having  any  tend- 
ency to  prove  M.'s  charge  of  the  exist- 
ence of  a  fraudulent  purpose  and 
2  Tex— 36 


combination  between  them  to  induce 
him  to  purchase  H.'s  property  or  to 
otherwise  impose  upon  him,  instruc- 
tions which  assumed  the  existence  of 
such  evidence  and  which  authorized  a 
finding  in  favor  of  M.  in  case  such 
facts  were  found  to  exist,  were  im- 
properly given.  Edloff  v.  Mason,  79 
Tex.  215,  14  S.  W.  1036. 
k.  Instructions  as  to  Damages. 

(1)  Right    to    Recover    Actual    Dam- 
ages. 

An  instruction  to  the  jury,  that  in 
estimating  actual  damages  they  would 
consider  the  seizure  and  detention  of 
goods  under  the  writ,  merely  means 
that  the  jury  is  to  consider  the  seizure 
and  detention  in  estimating  actual 
d?mages,  and  determine  the  extent  of 
the  damage  thereby  inflicted,  and  is 
not  open  to  objection  that  it  author- 
izes the  recovery  of  damages  for  the 
mere  seizure  and  detention  without 
proof  of  resultant  loss.  Tynberg  v. 
Cohen  (Civ.  App.),  32  S.  W.  157,  af- 
firmed in  93  Tex.  652,  no  op. 

(2)  Right      to      Recover      Exemplary 
Damages. 

(a)  Generally. 

Where  the  facts  are  alleged  and 
proyed  entitling  plaintiff  to  exemplary 
damages,  he  is  entitled  to  them  in  the 
verdict.  It  is  proper  for  the  court  to 
instruct  the  jury  upon  finding  such 
facts  to  give  exemplary  damages. 
Mayer  v.  Duke,  72  Tex.  445,  10  S.  W. 
565. 

Where  an  attachment  was  both 
wrongful  and  malicious,  in  an  action 
for  damages  from  it,  it  is  not  error 
that  the  court  instructed  the  jury  to 
find  vindictive  damages.  Mayer  v. 
Duke,  72  Tex.  445,   10   S.  W.   565. 

The  omission  in  the  charge  to  state 
that  exemplary  damages  are  given  by 
way  of  punishment  can  not  be  com- 
plained of  by  the  defendant  against 
whom  judgment  for  such  damages  has 
been  rendered.  Mayer  v.  Duke,  72 
Tex.  445,   10  S.   W.   565. 

After  the  judge  had  drawn  a  distinc- 
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tion  between  the  circumstances  which 
would  justify  the  finding  of  actual 
damages,  and  those  which  would  war- 
rant exemplary  damages,  it  was  not 
error  to  instruct  them  that  they  should 
state,  1,  whether  the  attachment  was 
wrongfully  sued  out;  2,  the  amount  of 
actual  damages  sustained  thereby,  if 
any;  3,  the  amount  of  exemplary  dam- 
ages allowed,  if  any.  The  jury  could 
not  have  been  misled  into  supposing 
that  the  court,  by  this  language,  in- 
tended to  instruct  them  to  find  exem- 
plary damages  without  regard  to  the 
limitation  imposed  by  the  first  part  of 
the  instruction.  Kauffman  v.  Babcock, 
67  Tex.  241,  243,  2  S.  W.  878. 

A  special  charge  submitting  the  is- 
sue of  exemplary  damages  and  which 
assumes  that  the  defendant  in  attach- 
ment is  entitled  to  actual  damages  is 
properly  refused  where  there  is  no 
evidence  showing  actual  damage.  Seal 
v.  Holcomb,  48  Tex.  Civ.  App.  330, 
107  S.  W.  916,  918. 

The  fact  that  the  court  submitted  to 
the  jury  an  issue  upon  the  question  of 
punitive  damages  and  that  the  jury 
found  against  the  attachment  plaintiff 
upon  it,  where  there  was  no  evidence 
to  warrant  such  admission  or  to  sus- 
tain such  finding,  furnishes  no  reason 
for  reversing  the  judgment  after  so 
much  of  the  verdict  as  relates  to  ex- 
emplary damages  has  been  remitted, 
unless  there  is  reason  to  believe  that 
the  charge  had  an  improper  influence 
upon  the  jury  in  determining  the 
amount  of  actual  damages,  or  the 
right  to  recover  all.  Freiberg  v.  El- 
liott (Sup.),  8  S.  W.  322,  323. 
(b)    Proof  of  Malice. 

Although  the  court  may  correctly 
define  malice,  it  should  not  instruct 
the  jury  that  "malice  may  be  implied 
in  the  want  of  probable  cause."  Gim- 
bel  v.  Gomprecht  (Civ.  App.),  36  S. 
W.  781,  following  Biering  v.  First 
Nat.  Bank,  69  Tex.  599,  7  S.  W.  90; 
Willis  &  Bro.  v.  McNeill,  57  Tex.  465, 
476. 


In  cases  of  this  character,  malice  mar 
be  inferred  by  the  jury  from  the  proof 
of  want  of  probable  cause,  but  it  does  not 
follow  therefrom  that  the  court  should 
so  instruct  the  jury.  However  correct 
the  proposition  may  be  as  a  matter 
of  law,  such  a  charge  would  give  too 
much  emphasis  to  the  want  of  prob- 
able cause,  and  would  be  well  calcu- 
lated to  impress  the  jury  with  the  be- 
lief that,  in  the  opinion  of  the  court, 
there  was  no  probable  cause.  Biering 
r.  First  Nat.  Bank,  69  Tex.  599,  602, 
7  S.   W.  90. 

(c)    Probable  Cause. 

It  is  not  error  to  refuse,  a  charge, 
in  a  suit  for  damages  for  wrongfully 
suing  out  an  attachment,  that  a  spe- 
cific state  of  facts  constituted  prob- 
able cause,  when  the  existence  of  those 
facts  was  unknown  to  defendant  when 
he  applied  for  the  writ  Jacobs,  etc, 
Co.    v.    Crum,    62    Tex.    401. 

TTiere  may  be  probable  cause  for 
suing  out  an  attachment,  notwithstand- 
ing there  is  in  fact  no  actual  ground 
for  the  attachment.  It  is  erroneous, 
therefore,  to  instruct  the  jury  that,  "in 
case  the  defendants  were  not  about 
to  dispose  of  their  goods  with  intent 
tc  defraud  their  creditors,  the  attach- 
ment would  be  wrongfully  sued  out, 
and  without  probable  cause."  Gimbd 
v.  Gomprecht  (Civ.  App.),  36  S.  W. 
781. 

If  a  charge  is  requested  to  the  effect, 
that  if  the  circumstances  with  refer- 
ence to  the  probable  disposition  of 
the  property  by  the  defendant  and  its 
intent  in  so  doing  were  of  such  a 
character  as  would  lead  a  man  of  ordi- 
nary caution  and  prudence  to  believe 
that  its  purpose  was  to  dispose  of  its 
property  with  intention  to  defraud  its 
creditors,  although  in  fact  such  was 
not  its  purpose,  the  defendant  could 
not  recover  exemplary  damages,  it 
Should  be  given.  Michigan  Stove  Co. 
v.  Waco  Hardware  Co.,  22  Tex.  Civ. 
App.    293,    296,    54    S.    W.    357. 


Digitized  by 


Google 


Attachment 


563 


(3)   As  to  Value  of  Property. 

A  charge  of  the  court  upon  the 
measure  of  damages,  otherwise  cor- 
rect, which  directed  the  jury  to  find 
the  value  of  the  cattle  "just  prior  to 
the  levy  of  the  writ/'  is  objectionable; 
but  where  there  is  nothing  in  the  evi- 
dence to  indicate  that  the  condition 
or  value  of  the  cattle  at  any  time  be- 
fore and  reasonably  proximate  to  the 
levy  was  different  from  their  condi- 
tion and  value  at  the  time  of  the  levy, 
the  error  was  immaterial.  Yarborough 
v.  Weaver,  6  Tex.  Civ.  App.  215,  25 
S.  W.  468. 

The  charge  that  value  means  what 
the  attached  property  would  sell  for 
within  a  reasonable  time  from  the  date 
of  the  attachment  for  cash  in  the  place 
of  the  attachment  is  not  an  incorrect 
definition  of  value.  If  the  objecting 
parties  desired  a  fuller  definition,  they 
should  have  requested  it.  Wright  v. 
Solomon  (Civ.  App.),  46  S.  W.  58,  60, 
affirmed   in   93   Tex.   678,   no   op. 

After  informing  the  jury  in  a  gen- 
eral way  what  facts  would  furnish  a 
basis  for  actual  damages,  it  was  not 
error  of  which  the  attachment  plain- 
tiff could  complain  that  the  court  in- 
structed the  jury  that  "you  will  find 
for  plaintiffs  (the  third  persons  suing 
the  attachment  plaintiffs  for  the  wrong- 
ful attachment)  the  value  of  the  goods 
together  with  interest  on  such  sum 
from  such  date,  at  the  rate  of  8  per  cent 
per  annum," — there  being  no  request 
for  a  charge  which  would  have  placed 
the  charge  given  beyond  the  liabil- 
ity to  misconception.  Frieberg  v.  El- 
liott   (Sup.),    8   S.   W.   322,   323. 

The  failure  of  the  judge  to  instruct 
the  jury  that  the  value  of  the  goods 
to  be  found  by  them  is  their  value 
at  the  place  of  levy,  is  immaterial, 
where  the  only  evidence  in  the  case 
bearing  upon  the  question  related  to 
their  value  at  the  place  of  levy.  Ellis 
v.  Hudson  (Civ.  App.),  44  S.  W.  550, 
affirmed  in  93  Tex.  638,  no  op. 

In   a   suit   brought   to   recover   dam- 


ages for  goods  •  seized  under  attach- 
ment* and  sold  practically  at  retail 
some  time  afterwards,  the  court  in- 
structed the  jury  as  follows:  "If  you 
find  for  the  plaintiffs,  find  for  them 
the  fair  and  reasonable  market  value 
o*  the  goods  at  the  time  and  place 
cf  seizure,  and  eight  per  cent  thereon 
from  the  time  of  this  date;  such  valua- 
tion, of  course,  not  to  be  less  than  the 
price  for  which  said  goods  were  actually 
sold;  and  the  amount  you  may  so  find 
is  actual  damages."  Held:  (1)  The 
instruction,  in  so  far  as  it  directed  the 
jury  to  find  as  actual  damages  a  sum 
not  less  than  the  sum  the  goods  ac- 
tually sold  for,  was  erroneous,  and  un- 
der the  facts  misleading.  (2)  That 
if  the  stock  was  sold  by  the  sheriff 
in  original  packages,  or  in  -such  man- 
ner as  to  bring  the  greatest  price,  the 
sum  realized  at  such  sale  would  be  a 
fret  to  be  considered  with  other  facts 
in  estimating  the  damage,  but  would 
not  establish  the  real  value  of  the 
goods  sold  at  the  time  of  seizure.  The 
value  at  that  time  would  form  the 
measure  of  damages  based  on  value. 
Block,  etc.,  Co.  v.  Sweeney,  63  Tex.  419. 

As  to  Live  Stock  Killed  or  Injured. 
— The  property  attached  being  sheep, 
ar.  instruction  that  "should  you  find 
for  the  defendant  for  his  actual  dam- 
ages, you  will  estimate  the  amount  of 
the  damages  at  the  value  of  the  sheep 
(if  any)  whose  death  was  directly 
caused  by  the  levy  of  the  attachment, 
and  the  value  of  the  lambs  (if  any) 
which  were  lost  by  the  improper  treat- 
ment of  the  ewes  whilst  under  attach- 
ment," is  objectionable  in  bringing 
directly  to  the  attention  of  the  jury 
that  it  was  claimed  that  lambs  and 
ewes  died  from  bad  treatment  while 
being  held  under  attachment,  thus 
giving  that  fact  undue  prominence. 
Lee  v.  Yandell,  69  Tex.  34,  37,  6  S. 
W.  665. 
(4)    As  to  Amount  of  Verdict 

The  defendant  having  claimed  $1,000 
actual    damages    and    exemplary    dam- 
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ages  besides,  an  instruction  to  the 
jury  that  if  they  should  find*  the 
grounds  stated  in  the  affidavit  false, 
they  should  find  for  the  defendant 
actual  damages  not  exceeding  $1,000, 
is  objectionable,  as  it  might  be  taken 
by  the  jury  as  an  intimation  that  in 
the  opinion  of  the  court  $1,000  was 
about  the  right  sum.  Lee  v.  Yandell, 
69  Tex.  34,  37,  6  S.  W.  665. 
1.  As  to  Form  of  Verdict;  Finding 
Actual  and  Exemplary  Damages 
Separately. 

Where  the  plaintiff  seeks  to  recover 
exemplary  as  well  as  actual  damages, 
the  jury  should  be  required,  under  ap- 
propriate instructions,  to  discriminate 
by  their  verdict  between  the  actual 
and  exemplary  damages  found,  if  any. 
Kaufman   v.  Wicks,   62  Tex.   234. 

A  charge  of  the  court  directing  the 
jury  to  separate  their  findings  of  ac- 
tual and  exemplary  damages,  "in 
order  that  the  amount  of  either  or 
both  may  be  known/'  is  not  reversible 
error  where,  when  taken  with  the  re- 
mainder of  the  charge,  the  jury  could 
not  have  understood  that  they  were 
expected  to  find  both  actual  and  ex- 
emplary damages.  San  Antonio,  etc., 
R.  Co.  v.  Kniffen,  4  Tex.  Civ.  App. 
484,  23  S.  W.  457. 

m.  Instructions  Erroneous  as  to  One 
Defendant  but  Correct  as  to  the 
Other. 

Where  the  plaintiff  in  the  attach* 
ment  and  the  officer  who  made  the 
levy,  and  to  whom  he  had  given  an  in- 
demnity bond,  are  sued  jointly,  plain- 
tiff (now  defendant)  can  not  complain 
of  error  in  the  charge  in  stating  the 
measure  of  damages  against  the  officer 
where  the  measure  of  damages  as 
against  himself  are  correctly  given. 
Scott  v.  Childers,  24  Tex.  Civ.  App. 
349,  60  S.  W.  775,  affirmed  in  94  Tex. 
710,  no  op. 

18.    Verdict  and  Judgment 
a.    Province  of  Court  and  Jury. 

See,  also,  ante,  "Questions  of  Law 
and  Fact,"  IX,  D,  15. 


The  jury  having  found  upon  recon- 
vention that  the  attachment  was 
wrongful,  should  have  fixed  the  amount 
of  damages  thus  caused,  which  would 
be  the  value  of  the  property  levied 
on,  with  legal  interest,  leaving  it  for 
the  court  to  make  the  proper  order  cf 
foreclosure  and  application  of  the 
proceeds  realized  at  the  sale.  Rent- 
frow  v.  Lancaster,  10  Tex.  Civ.  App. 
321,  323,  31  S.  W.  229;  Blum  v.  Stein, 
68  Tex.  608,  5  S.  W.  454. 

b.    Form;  Separating  Damages. 

See,  also,  ante,  "As  to  Form  of 
Verdict;  Finding  Actual  and  Exem- 
plary Damages  Separately,"  IX,  D, 
17,  1. 

Where  part  of  the  property  seized 
was  exempt  property,  the  damages 
caused  by  its  seizure  should  be 
found  separate  so  that  the  debt  ow- 
ing by  the  defendant  to  the  attach- 
ment, plaintiff  should  not  be  set  off 
against  it.  And  where  the  jury  find 
such  damages  separately,  not  exceed- 
ing the  value  of  the  exempt  property 
as  shown  by  the  evidence,  it  is  imma- 
terial  that  they  call  it  "exemplary 
damages"  for  seizing  the  exempt  prop- 
erty, even  though  no  issue  as  to  exem- 
plary damages  was  submitted  to  them 
by  the  court.  Caldwell  t'.  Porcher 
(Sup.),  17  S.  W.  87. 
c  Certainty  and  Definiteness. 

A  finding  by  the  jury  in  a  claim  for 
wrongful  attachment,  assessing  the 
damages  occasioned  thereby  at  "the 
difference  between  what  the  attached 
cotton  brought  when  sold  and  its  value 
at  7^2  cents  per  pound,"  without  fix- 
ing the  number  of  pounds,  is  too  in- 
definite to  support  a  verdict  for  any 
certain  sum.  Rentfrow  v.  Lancaster, 
10  Tex.  Civ.  App.  321,  31  S.  W.  229 
d.   Should  Find  All  Issues. 

The  verdict  should  find  all  issues. 
Therefore  where  the  verdict  is  general. 
and  in  favor  of  the  plaintiffs  suing  the 
constable  and  the  sureties  en  his  of- 
ficial bond  together  with  the  obligor? 
and  sureties  upon  an  indemnity  bond. 
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there  can  be  no  judgment  over  for 
the  constable  and  the  sureties  on  his 
official  bond  against  the  principal  and 
sureties  of  the  indemnity  bond.  There 
having  been  no  finding  or  verdict  on 
that  issue,  the  court  cannot  render 
such  a  judgment,  no  matter  how  clear 
and  undisputed  the  evidence  may  be. 
Cook  v.  Greenberg  (Civ.  App.),  34  S. 
W.  m. 

e.  Verdict  and  Judgment  against  Less 

than  AIL 

Where  the  constable  was  joined  as 
a  defendant  with  the  attachment  plain- 
tiffs, but  there  were  no  facts  in  the  rec- 
ord to  warrant  a  recovery  as  against 
him,  and  the  court  did  not  submit  to 
the  jury  any  issue  in  reference  to  his 
liability,  and  there  was  no  verdict  or 
finding  against  him,  there  should  have 
been  no  judgment  against  him.  A 
judgment  against  all  must  be  reversed 
as  to  him.  Blum  v.  Strong,  71  Tex. 
321,  327,  6  S.  W.  167. 

Where  defendant  was  sued  for  dam- 
ages resulting  from  an  attachment 
levy  made  at  his  instance  on  plain- 
tiffs property,  he  can  not  complain 
that  there  was  no  verdict  against  the 
officer  (jointly  sued  with  him)  who 
made  the  levy  and  to  whom  he  had 
given  an  indemnity  bond,  nor  of  error 
ir  the  charge  in  stating  the  measure 
o*  damages  as  against  the  officer, 
where  the  measure  of  damages  as 
against  himself  was  correctly  given. 
Scott  v.  Childers,  24  Tex.  Civ.  App. 
:J49,  60  S.  W.  775,  affirmed  in  94  Tex. 
710,    no    op. 

f.  Where    Property    Has    Been    Re- 
plevied. 

If  the  property  has  been  replevied, 
and  the  damages  found  against  the  de- 
fendant in  the  attachment  are  less 
than  the  amount  of  the  plaintiff's 
debt,  the  judgment  should  be  against 
the  defendant  in  the  attachment  and 
the  sureties  on  his  bond  for  the  debt 
less  the  damages.  Cloud  v.  Smith,  1 
Tex.  611;  Walcott  v.  Hendrick,  6  Tex. 
406;    Wallace    &    Co.    v.    Finberg,    46 


Tex.  35;  Dwyer  v.  Testard,  65  Tex. 
432;  Dugey  v.  Hughes,  etc.,  Co.,  2  App. 
Civ.  Cases,  §§  4,  6;  Ammon  v.  Thomp- 
son, 34  Tex.  237.  See,  also,  ante, 
"Judgment  on  Bond,"  VI,  F,  5,  g,  et 
seq.;  "That  the  Owner  Has  Recovered 
the  Goods  by  Purchase,  Replevy,  or 
Return,  or  That  Proceeds  Have  Been 
Applied  to  His  Use  and  Benefit,"  IX, 
D,  11,  b,  (12),    (b). 

An  attachment  for  the  sum  of  two 
hundred  dollars  was  sued  out  by  A. 
against  personal  property  of  T.,  who 
recovered  the  possession  of  the  prop- 
erty by  giving  a  special  bail  bond,  and 
reconvened  against  A.  for  damages  on 
account  of  the  wrongful  suing  out  of 
the  attachment.  The  jury  found  that 
the  property  was  not  subject  to  be  at- 
tached, but  returned  a  verdict  of  cne 
dollar  in  favor  of  A.,  the  plaintiff. 
The  district  court  refused  to  render 
any  judgment  against  T.'s  sureties  on 
his  special  bail  bond,  but  rendered 
judgment  against  T.  for  the  one  dol- 
lar found  by  the  jury,  and  for  such 
of  the  costs  as  were  not  consequent 
upon  the  attachment,  and  taxed  against 
A.,  the  plaintiff,  all  the  costs  involved 
in  the  attachment  proceedings.  Held, 
that  the  judgment  was  erroneous.  It 
should  have  been  rendered  against  the 
defendant  and  his  sureties  on  his 
special  bail  bond,  and  for  all  the  costs 
of  the  suit  as  well  as  the  sum  found 
by  the  jury.  Ammon  v.  Thompson,  34 
Tex.  237. 

Where  the  attachment  defendant 
replevied  the  property  and  reconvened 
for  damages,  and*  the  jury  returned  a 
verdict  for  the,  plaintiff  for  his  debt 
and  $5  damages  for  the  defendant  for 
the  wrongful  suing  out  of  the  attach- 
ment, it  was  proper  to  render  judg- 
ment against  the  defendant  and  his 
sureties  on  the  replevy  bond  for  the 
amount  of  the  plaintiffs  debt,  less  the 
$5  damages  awarded  to  the  defend- 
ant, and  for  all  costs.  Dugey  v. 
Hughes,  etc.,  Co.,  2  App.  Civ.  Cases, 
§g  4,  6;  Ammon  v.  Thompson,  34  Tex. 
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237;  Cloud  v.  Smith,  1  Tex.  611;  Wal- 
cott  v.  Hendrick,  6  Tex.  406;  Wallace 
&  Co.  v.  Finberg,  46  Tex.  35,  46. 

g.    Where  Property  Sold;  Application 
of  Proceeds. 

See,  ante,  "Where  Goods  Have 
Eeen  Sold;  Application  of  Proceeds," 
IX,  C,  4,  a,  (4);  "That  the  Owner 
Has  Recovered  the  Goods'  by  Pur- 
chase, Replevy  or  Return,  or  That 
Proceeds  Have  Been  Applied  to  His 
Use  and  Benefit,"  IX,  D,  11,  b,  (12),  (b). 

b.    Setting  Aside  Verdict 

When  on  a  trial  before  a  jury  the 
verdict  for  actual  damages  is  for  an 
amount  in  excess  of  any  sum  author- 
ized by  the  evidence,  and  after  remit- 
titur for  a  portion  of  the  damages 
awarded  the  evidence  will  not  sustain 
a  judgment  for  the  remainder,  the  ver- 
dict should  be  set  aside.  See  facts. 
Kaufman  v.  Armstrong,  74  Tex.  65,  11 
S.  W.  1048.  See,  also,  ante,  "Degree 
of  Proof;  Sufficiency  of  Evidence," 
IX,  D,  16,  c,  et  seq.;  "To  Sustain  Ver- 
dict for  Damages,"  IX,  D,  16,  c,  (8). 
i.    Conclusiveness  of  Judgment 

Where  there  is  no  statement  of 
facts,  the  liability  of  the  surety  on 
the  attachment  bond  as  set  forth  in 
the  judgment,  rendered  against  him 
as  such,  is  conclusive.  Stelle  v.  Shan- 
non, fc2  Tex.  198. 
19.    Costs. 

See,  also,  ante,  "Where  Property 
Has  Been  Replevied,"  IX,   D,  18,  f. 

An  assignment  made  prior  to  the 
act  of  March  24,  1879,  regulating  as- 
signments, was  found  on  special  is- 
sues by  the  jury  not  to  be  fraudulent, 
but  that  the  value  of  the  property  trans- 
ferred by  the  assignment  was  largely 


in  excess  of  the  liabilities  of  the  assignor. 
Held,  that  a  judgment  for  costs  against 
the  assignee  and  in  favor  of  an  at- 
taching creditor,  who  had  obtained 
possession  of  goods  largely  in  ex- 
cess of  his  claim  in  value,  was  error, 
and  that  no  other  judgment  could  have 
been  rendered  on  the  findings  than  a 
judgment  for  the  assignee.  The  jury 
having  found  that  the  assignment  was 
not  fraudulent,  it  must  be  held  that 
it  was  valid,  and  passed  title  to  the 
property;  and  the  title  having  so  passed, 
the  property  was  not  subject  to  attach- 
ment.    Allen  v.  Willis,  60  Tex.  155. 

E.    CONTRIBUTION  AMONG 
TORT   FEASORS. 

Where  three  creditors  bring  sepa- 
rate suits  against  the  same  defendant 
for  separate  debts,  and  severally  sue 
out  writs  of  attachment,  which  are 
levied  at  the  same  time  upon  the  same 
stock  of  goods,  but  in  successive  or- 
der, as  writs  numbers  one,  two,  and 
three,  and  the  defendant  reconvenes 
for  damages  for  wrongful  levy  in  the 
suit  brought  by  creditor  number  one, 
and  recovers  judgment  against  him 
for  about  the  value  of  the  stock  of 
goods,  the  mere  fact  that  the  plain-  , 
tift  creditors  all  had  the  same  agenf 
and  attorney  in  bringing  the  suits  and 
levying  the  writs  is  not  sufficient  to 
render  the  latter  two  liable  to  the 
first  one  for  a  proportionate  part  of 
the  amount  so  recovered  against  him 
by  the  defendant  debtor.  Franken- 
thal  &  Bro.  v.  Lingo,  etc.,  Co.,  1«  Tex. 
Civ.  App.  229,  40  S.  W.  815.  See,  also. 
ante,  "Bringing  in  Persons  Ultimately 
Liable,"  IX,  D,  8,  c;  "Verdict  and 
Judgment  against  Less  than  All,"  IX, 
D,  18,  e. 

Attainder. 

As  to  bills  of  attainder,  see  the  title  CONSTITUTIONAL  LAW. 

Attendance. 

As  to  attendance  of  jurors  and  witnesses,  see  the  titles  JURY;   WITNESSES. 

Attestation. 

See,  generally,    the    titles    ACKNOWLEDGMENTS,  vol.   1,   p.   66;  OATH. 
See,  also,  the  particular  titles,  such  as  BONDS;  DEEDS;  WILLS,  etc 
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CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  APPEARANCES, 
ante,  p.  1;  ARGUMENT  OF  COUNSEL,  ante,  p.  42;  ASSIGNMENTS, 
ante,  p.  86;  ATTACHMENT;  BRIEFS;  CHAMPERTY  AND  MAINTE- 
NANCE; CONSTITUTIONAL  LAW;  CONTEMPT;  CONTINUANCES; 
CONTRACTS;  CORPORATIONS;  COSTS;  DAMAGES;  DISTRICT 
AND  PROSECUTING  ATTORNEYS;  DIVORCE;  EXECUTORS  AND 
ADMINISTRATORS;  EXEMPLARY  DAMAGES;  JUDGES;  JUDG- 
MENTS AND  DECREES;  JUDICIAL  SALES;  LIENS;  MUNICIPAL 
CORPORATIONS;  PARTIES;  PARTNERSHIP:  PLEADING;  POWERS; 
PRINCIPAL  AND  AGENT;  PRIVILEDGED  COMMUNICATIONS;  PUB- 
LIC OFFICERS;  SHERIFFS  AND  CONSTABLES;  SUMMONS  AND 
PROCESS;    WITNESSES. 

As  to  attorney's  fees  as  an   element  of  damage,  see  the  title  DAMAGES. 
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As  to  liability 'of  an  administrator  for  attorney's  fees,  see  the  title  EXECUTORS 
AND  ADMINISTRATORS.  As  to  advice  of  counsel  as  a  defense  to  malicious 
prosecution,  see  the  title  MALICIOUS  PROSECUTION. 


I.  Definitions. 

An  Attorney  at  Law. — "Attorney 
at  law"  as  used  in  the  constitution,  has 
a  well-established  meaning.  As  there 
used  it  means  an  advocate,  counselor, 
or  pleader;  one  who  assists  his  client 
with  advice,  and  pleads  for  him  in 
open  court.  Harkins  v.  Murphy  (Civ. 
App.),   112  S.  W.   136,   138. 

It  does  not  mean  one  not  admitted  to 
practice  law.  Harkins  v.  Murphy  (Civ. 
App.), ,112  S.  W.  136,  138. 

An  Attorney  in  Fact. — An  attorney 
in  fact  is  defined  as  a  private  or  special 
attorney,  appointed  for  some  particular 
or  definite  purpose  not  connected  with 
a  proceeding*  at  law.  Weeks  on  At- 
torneys (2d.  Ed.),  §  8;  Black's  Law 
Dictionary,  p.  105.  Harkins  v.  Murphy 
(Civ.  App.),  112  S.  W.  136,  136. 

Thus  the  very  definition  of  attorney 
in  fact  excludes  the  idea  that  he  is  au- 
thorized to  represent  his  principal  in 
proceedings  in  court.  Harkins  v.  Mur- 
phy (Civ.  App.),  112  S.  W.  136,  138. 
See  the  titles  POWERS;  PRINCIPAL 
AND  AGENT. 

n.  Admission  and  Nature  of  Of- 
fice. 

A.     QUALIFICATIONS    FOR    AD- 
MISSION. 
1.  In  General. 

Power  of  Court  to  Determine. — The 
laws  of  Texas  at  the  time  of  the  adop- 
tion of  the  constitution  required  that 
one  desiring  a  license  to  practice  a* 
an  attorney  and  counselor  at  law  pre- 
sent his  application  for  license  to  the 
district  court,  accompanied  by  a  certifi- 
cate from  the  county  commissioner's 
court  that  he  is  21  years  of  age,  and 
that  he  has  a  good  reputation  for 
moral  character  and  honorable  deport- 
ment,  after  which  he  was  required  to 
undergo  an  examination;  and.  if  satis- 
fied with  his  legal  attainments,  the 
court    was    authorized    to    give    him    a 


license.      Harkins    v.      Murphy     (Civ. 
App.),  112  S.  W.  136,  137. 

2.  Reason  for  Requirements. 
Because     They     Could    Appear   as 

Agents. — The  reason  for  laws  regulat- 
ing admission  to  practice  is  to  prevent 
the  appearance  of  parties  by  agents 
possessing  no  legal  qualification  or 
even  ordinary  intelligence,  and  of  the 
worst  possible  character.  They  may 
be  minors,  and  may  even  be  persons 
who  have  been  disbarred  and  removed 
by  a  court  from  practicing  as  attorneys 
and  solicitors.  They  could  not  prac- 
tice as  attorneys,  possessing  neither 
the  legal  nor  moral  qualification  for 
such  a  position,  and  yet  they  could 
appear  as  agents.  They  would  possess 
the  rights  of  attorneys,  but  not  be  sub- 
ject to  the  responsibilities.  Their  tc- 
moval  by  the  court,  if  they  could  be 
removed,  would  be  a  mere  idle  cere- 
mony. Harkins  v.  Murphy  (Civ. 
App.),  112  S.  W.  136,  137. 

Thus  a  party  can  not  institute  and 
prosecute  his  suit  in  court  by  his  agent 
and  attorney  in  fact,  who  is  not  an  at- 
torney of  the  court,  nor  can  he  prose- 
cute a  writ  of  error  in  the  supreme 
court  by  such  agent  and  attorney  in 
fact,  who  is  not  a  licensed  attorney  of 
this  court.  Harkins  v.  Murphy  (Civ. 
App.),  112  S.  W.  136,  138.  See  the 
titles  POWERS;  PRINCIPAL  AND 
AGENT. 

3.  Why  Licensed. 

Because  of  Their  Learning  and 
Ability. — Attorneys  are  licensed  be- 
cause of  their  learning  and  ability,  so 
that  they  may  not  only  protect  the 
rights  and  interests  of  their  clients, 
but  be  able  to  assist  the  court  in  the 
trial  of  the  cause.  They  are  required 
to  be  of  good  moral  character,  so  that 
the  agents  and  officers  of  the  court 
which  they  are,  may  not  bring  dis- 
credit upon  the  due  administration  of 
the  law,  and  it  is  of  the  highest  pos- 
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sible  consequence  that  both  those  who 
have  not  such  qualifications  in  the  first 
instance,  or  who  having  had  them  have 
fallen  therefrom,  shall  not  be  per- 
mitted to  appear  in  courts  to  aid  in  the 
administration  of  justice.  Harkins  v. 
Murphy  (Civ.  App.),  112  S.  W.  136, 
137. 

B.   NATURE  OF  OFFICE. 

1.    Officers  of  Court. 

An  attorney,  after  being  admitted  to 
practice,  becomes  an  officer  of  court, 
exercising  a  privilege  or  franchise. 
Harkins  v.  Murphy  (Civ.  App.),  112  S. 
W.  136,  137;  Strippelmann  v.  Clark,  11 
Tex.  296,  298.       v 

But  such  license  of  the  court  to  prac- 
tice law  is  the  grant  of  a  naked  privi- 
lege, which  the  state  may  revoke,  or 
on  which  it  may  impose  conditions.  It 
is  not  a  contract,  nor  does  it  vest 
rights  beyond  legislative  control,  nor 
confer  immunity  from  such  occupation 
tax  as  may  be  imposed  upon  practition- 
ers of  law.  Languille  v.  State,  4  Tex. 
Crim.  App.  312.  See,  generally,  the 
titles  CONSTITUTIONAL  LAW; 
IMPAIRMENT  OF  OBLIGATION 
OF  CONTRACTS;  LICENSES. 

Are  Not  Constitutional  Officers.— 
Attorneys  at  law  are  not,  in  the  sense 
that  they  are  part  of  the  judicial  sys- 
tem of  the  state,  constitutional  officers. 
Ex  parte  Williams,  31  Tex.  Crim.  App. 
262,  20  S.  W.  580. 

Arc  Not  Public  Officers. — Attorneys 
are  not  regarded  as  public  officers,  for 
their  duties  appertain  only  to  the 
courts  in  which  they  are  authorized  to 
practice.  Ex  parte  Williams,  31  Tex. 
Crim.  App.  262,  20  S.  W.  580.  See  the 
title  PUBLIC  OFFICERS. 

Signatures  Judicially  Known.— The 
signatures  of  attorneys  become  ju- 
dicially known  to  the  court.  Strippel- 
mann v.  Clark,  11  Tex.  296. 

Thus  where  there  was  an  indorse- 
ment on  a  deed,  as  follows:  "We  ad- 
mit the  execution  of  this  deed  in  this 
case  and  waive  the  proof  thereof;  and 
that  the  title  of  the  two  lots  was   in 


Dewees  and  Wallace,  at  the.  time  this 
deed  was  made/1  which  purported  to 
be  signed  by  the  attorneys  of  the  par- 
ties, and  the  deed  was  admitted  in  evi- 
dence, as  an  ex  parte  trial,  without 
further  proof,  and  without  proof  of  the 
handwriting  of  the  defendant's  at- 
torney, and  a  motion  for  a  new  trial 
was  made  by  the  defendant  and  over- 
ruled, the  supreme  court  said:  They 
(the  attorneys  who  signed  the  indorse- 
ment on  the  deed)  were  officers  of  the 
court;  and  their  signatures  were  ju- 
dicially known  to  the  court.  If,  in 
point  of  fact,  the  agreement  was  not 
what  it  purported  to  be,  or  the  signa- 
tures were  not  genuine  this  should  have 
been  stated  in  the  application  for  a  new 
trial.  Strippelmann  v.  Clark,  11  Tex. 
296.  See,  generally,  the  title  JUDI- 
CIAL  NOTICE. 

2.  Tenure  of  Office. 

The  office  of  an  attorney  is  for  life. 
Ex  parte  Williams,  31  Tex.  Crim.  App. 
262,  20  S.   W.   580. 

A  lawyer  holds  his  license  during 
good  behavior,  and  can  only  be  de- 
prived of  it  for  misconduct,  ascertained 
and  declared  by  a  judgment  of  the 
court,  after  opportunity  to  be  heard 
has  been  afforded.  Ex  parte  Williams, 
31  Tex.  Crim.  App.  262,  274,  20  S.  W. 
580.  See  post,  "Opportunity  to  Be 
Heard,"   XI,   D,   2. 

m.  Oath. 

Oath  of  Officer.— An  attorney  after 
being  admitted  to  practice  is  required 
to  take  the  constitutional  oath  of  of- 
fice. Harkins  v.  Murphy  (Civ.  App.), 
112  S:  W.  136,  137. 

The  oath  prescribed  in  Texas  is, 
"that  he  will  support  the  constitution 
of  the  United  States,  and  of  this  state; 
that  he  will  well  and  honestly  demean 
himself  in  the  practice  of  the  law;  and 
will  discharge  his  duty  to  his  clients 
to  the  best  of  his  ability."  Heilbroner 
V.  Douglass,  32  Tex.  215,  218. 

Guaranty  of  Court — Every  person 
who  employs  an  attorney  at  law  to  at- 
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tend  to  business  in  the  usual  avoca- 
tion of  an  attorney  at  law  has  at  least 
an  implied  guaranty  from  the  court 
which  licensed  the  attorney  as  such, 
that  the  attorney  will  comply  with 
each  and  all  the  requirements  of  his 
oath,  and,  more  especially,  "that  he 
will  discharge  his  duty  to  his  clients 
to  the  best  of  his  ability."  Heilbroner 
v.  Douglass,  32  Tex.  215,  218. 

IV.  Taxation. 

As  to  the  imposition,  collection  and 
payment  of  license  taxes,  required  by 
statute  in  the  case  of  attorneys  at 
law,  see  the  title  LICENSES. 

V.  Duties,  Privileges  and  Liabili- 
ties Arising  from  Office  and 
Relations  to  Court. 

A.  DUTIES  TOWARD  COURT. 

As  to  the  duty  of  attorneys  to  use 
respectful  language  in  arguments  and 
briefs,  see  the  titles  ARGUMENT 
OF  COUNCIL,  ante,  p.  42;  BRIEFS. 

B.  RIGHT  TO  BE  HEARD. 

When  Not  Acting  as  Counsel. — An 

attorney  of  a  court  may  be  heard,  or 
not,  as  amicus  curiae  in  the  discretion 
of  the  court,  concerning  a  proceed- 
ing in  which  he  is  not  counsel.  State 
v.  Jefferson  Iron  Co.,  60  Tex.  312,  313. 
Though  voluntary  advice  to  the 
court  from  an  attorney  not  connected 
with  the  proceedings  is  permissible, 
yet  the  court  can  only  do  that  which 
it  could  do  without  such  action  of 
counsel.  State  v.  Jefferson  Iron  Co., 
60  Tex.  312,  313.  See  the  title  FRIEND 
OF  THE  COURT. 

C.  LIABILITY  TO    PUNISHMENT 

FOR  CONTEMPT. 

See,  generally,  the  title  C  O  N- 
TEMPT.  As  to  contempt  as  grounds 
of  disbarment,  see  post,  "Particular 
Grounds,"  XI,  C,  2. 

D.  LIABILITY  FOR  COSTS. 

See  the  title  COSTS.  I 


E.  PRIVILEGES. 

As  to  privileges  of  an  attorney,  see 
the  title  PRIVILEGE. 

VI.  Employment  or  Appointment. 

A.  IN   GENERAL. 

Appointment  by  Court. — An  attor- 
ney may  be  appointed  by  the  court  to 
represent  unknown  heirs.  Russell  v. 
Randolph,  11  Tex.  460,  461. 

Where  no  answer  is  made  within 
proper  time  to  a  service  of  citation 
made  by  publication,  the  court  may 
appoint  an  attorney  to  defend  the  suit 
Burns  v.  Batey,  1  App.  Civ.  Cases,  55 
419,   420,   p.    185. 

As  to  employment  of  attorneys  in 
particular  instances  and  by  particular 
persons  or  classes  of  persons,  see  the 
appropriate  titles,  as,  for  instance, 
EXECUTORS  AND  ADMINISTRA- 
TORS; MUNICIPAL  CORPORA- 
TIONS; TRUSTS  AND  TRUSTEES; 
etc.  See  post,  "Retainder  and  Author- 
ity," VII. 

B.  TERMINATION     OP    RE  LA- 
TION. 

1.  Right  to  Terminate. 

a.  By  Client 

When  Relation  Destroyed  by  At- 
torney.— The  relation  of  attorney  and 
client  is  confidential  and  implies  a  mn- 
tual  trust,  confidence  and  good  will, 
and  where  such  mutual  trust,  confi- 
dence and  good  will  is  destroyed,  by 
the  act  of  the  attorney,  the  client  is 
justified  in  terminating  the  relation,  by 
notice  to  the  attorney  to  that  effect 
Arrington  v.  Sneed,  18  Tex.  135. 

On  Falsity  of  Attorney's  Statement 
— Where  a  party  contracts  with  an  at- 
torney for  services,  relying  on  his 
statement  that  he  is  not  conducting 
certain  other  adverse  litigation,  he  may 
rescind  the  contract  on  discovering 
the  falsity  of  such  statement  Mer- 
chants Nat.  Bank  v.  Eustis,  8  Tex. 
Civ.   App.   350,  28   S.   W.   227. 
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b.  By  Attorney. 

On    Client's    Acts    of    Bad    Faith.— 

Where  an  attorney  fails  to  disclose 
any  act  of  bad  faith  on  his  part  to- 
wards his  client,  but  shows  that  he 
rep-resented  him  with  ability,  and  in 
the  strictest  good  faith,  until  he  had 
swept  aside  every  cloud  upon  the  title 
to  the  land  in  controversy,  and  until 
he  was  convinced  that  his  labors  were 
to  be  rewarded  by  a  deliberate  attempt 
upon  the  part  of  his  client  to  prevent 
him  from  obtaining  his  fees,  he  was 
held  to  be  justified  in  severing  all  con- 
nection with  his  client.  Thomas  i>. 
Morrison  (Civ.  App:),  46  S.  W.  46,  47. 

Maimer  of  Termination. — Counsel 
can  not  withdraw  from  cases  in  the 
supreme  court  by  merely  scratching 
their  name  from  the  record  or  caus- 
ing the  clerk  to  do  it  for  them,  but 
must  do  so  by  regular  motion.  Ken- 
dall v.  State  (Civ.  App.),  51  S.  W. 
1102,  1103. 
3.  Effect  of  Death. 
a.  Of  Client 

Payee  of  Note. — A  note  was  placed 
by  the  payee  with  an  attorney  for  col- 
lection under  an  agreement  that  the 
latter  was  to  have  one-half  the  amount 
collected  for  his  services.  Thereafter 
the  attorney  obtained  a  renewal  note, 
payable  to  the  original  payee,  for  the 
full  amount  of  the  old  one,  and  after 
the  payee's  death  he  transferred  a  one- 
half  interest  in  it  to  a  trustee  of  the 
maker  in  settlement  of  an  account  of 
his  own  and  a  cash  credit  for  himself. 
The  administratrix  of  the  payee  then 
settled  with  the  attorney,  paying  him 
in  cash  for  his  services  in  relation  to 
the  note,  and  without  notice  of  such 
transfer.  Held,  that  she  could  recover 
from  the  maker  the  full  amount  of  the 
note,  since  the  death  of  the  payee  re- 
voked the  attorney's  employment, 
and  he  had  no  power  to  make  such 
transfer  of  a  half  interest  therein. 
Gray  v.  Cooper,  23  Tex.  Civ.  App.  36, 
56  S.  W.  105. 

Claim    against   Executor. — Where    a 


suit  was  brought  against  one  who 
was  himself  a  lawyer,  and  he  bespoke 
other  attorneys  to  assist  him  in  de- 
fense of  the  case,  without  any  specific 
contract  as  to  the  extent  of  their  serv- 
ices or  compensation,  his  death, 
pending  the  suit,  terminated  the  con- 
tract of  employment,  and  the  attor- 
neys, having  presented  the  claim  for 
their  fee  to  his  administrator  more 
than  two  years  after  his  qualification 
as  such,  could  not  avoid  the  bar  of 
limitation  by  reason  of  the  fact  that 
they,  after  the  death  of  the  client, 
considering  themselves  as  still  em- 
ployed in  the  cause,  had  noticed  the 
docket  and  filed  objections  to  a  sur- 
veyor's report  made  in  the  case. 
Stark  v.  Hart,  22  Tex.  Civ.  App.  543, 
55  S.  W.  378.  See,  generally,  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS, 
b.  Of  Attorney. 

Member  of  a  Firm. — Upon  the  death 
of  a  member  of  a  law  firm  employed 
in  a  pending  suit,  the  contract  is  at  an 
end.  Landa  i\  Shook,  87  Tex.  608,  30 
S.  W.  536;  Wright  v.  McCampbell  & 
Son,  75  Tex.  644,  645,  13  S.  W.  293. 
See  post,  "Contract  with  Law  Firm," 
IX,  E.  See,  generally,  the  title  PART- 
NERSHIP. 

3.  Burden  of  Proof  upon  Termination* 

In  Jinks  v.  Moppin  (Civ.  App.),  80 
S.  W.  390,  after  the  relation  of  attor- 
ney and  client  had  been  terminated, 
the  court  held  it  to  be  error  to  charge 
that  the  burden  of  proof  was-  on  the 
attorney  to  show  that  he  acted  in 
good  faith  in  regard  to  a  sale. 

C.  ASSOCIATE  AND  SUBSTITUTE 

COUNSEL. 

See  post,  "Associate  and  Substitute 
Counsel,"  IX,  A,  3. 

D.  CONTRACTS    INDUCING    EM- 
PLOYMENT. 

See  the  title  CHAMPERTY  AND 
MAINTENANCE. 
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VII.  Retainer  and  Authority. 

A.  PRESUMPTION     AS     TO    AU- 
THORITY. 

Authority  to  Appear. — See  the  title 
APPEARANCES,  ante,  p.  1. 

When  Relation  Recognized. — The 
court  can  not  recognize  the  existence 
of  the  relation  of  attorney  and  client 
until  the  court  had  acquired  jurisdic- 
tion over  the  party,  or  the  attorney 
exhibits  a  warrant  of  authority.  Hoff- 
man v.  Cage,  31  Tex.  595,  590. 

In  Favor  of  Settlement. — Every 
reasonable  presumption  will  be  in- 
dulged in  favor  of  a  settlement  made 
by  an  attorney  duly  employed,  espe- 
cially after  it  has  been  recognized  by 
a  court  and  a  judgment  thereon  has 
been  rendered.  Williams  v.  Nolan,  58 
Tex.  708.  See,  generally,  the  title 
COMPROMISE  AND  SETTLE- 
MENT. 

From  Recitation  in  Decree. — The 
existence  of  authority  to  represent  a 
party  litigant,  as  an  attorney,  will  be 
presumed  from  the  recitation  in  the 
decree  that  the  party  appeared  by  the 
attorney.  Patterson  v.  Rogers,  53 
Tex.  484.  See,  generally,  the  title 
JUDGMENTS  AND  DECREES. 

And  a  recital  in  a  decree  that  a  party 
was  represented  by  an  attorney  at 
law,  does  not  preclude  such  party 
from  showing  the  want  of  authority 
of  the  attorney.  Chapman  v.  Austin, 
44  Tex.  133. 

No  written  answer  is  required  to  a 
motion  that  an  attorney  be  required 
to  show  by  what  authority  he  institu- 
ted or  prosecutes  a  suit.  He  may  in 
answer  to  the  motion  exhibit  to  the 
court  the  evidence  of  his  authority. 
Bridges  v.  Samuelson,  73  Tex.  522,  il 
S.  W.  539. 

Can  Not  Be  Questioned  for  First 
Time  on  Appeal.— Where  an  attorney 
at  law  undertakes  to  represent  a  party 
in  a  suit,  the  prima  facie  presumption 
is  in  favor  of  his  authority,  and  his 
authority  can  not  be  questioned  for 
the  first  time  on  appeal  or  error.  Fow- 


ler v.  Morrill,  8  Tex.  153.  As  to  pre- 
sumptions on  appeal,  see,  generally, 
the  title  APPEAL  AND  ERROR,  vol. 
1,  p.  715. 

Thus  where  the  record,  in  a  case  in 
which  process  has  been  served,  recites 
that  the  parties  appeared  by  their  at- 
torneys and  agreed  to  the  following 
decree,  etc.,  the  authority  of  the  attor- 
neys can  not  be  questioned  on  appeal 
or  writ  of  error.  Dunman  v.  Hartwell, 
9  Tex.  495;  Laird  v.  Thomas,  22  Tex. 
270. 

This  is  based  upon  the  maxim  that 
consent  takes  away  error;  and  a  judg- 
ment by  agreement  or  compromise 
can  not  be  -impeached,  unless  for 
fraud,  collusion,  or  like  causes.  Dun- 
man  v.  Hartwell,  9  Tex.  495;  Laird  v. 
Thomas,  22  Tex.  276. 

Authority  To  Act  in  Conduct  of 
Suit. — Power  and  authority  of  attor- 
neys to  bring  suit  in  client's  favor 
against  the  defendant,  or  their  author- 
ity to  file  an  answer  as  to  the  plea  in 
reconvention  asserted  by  the  defend- 
ant, is  presumed.  San  Antonio  Light 
Pub.  Co.  v.  Moore,  46  Tex.  Civ.  App. 
259,  101  S.  W.  867. 

Relation  Question  for  Jury.— Where 
facts  did  not  show  conclusively  the 
relation  of  attorney  and  client  existed 
at  the  time  of  trial  but  that  some  evi- 
dence was  adduced  tending  to  show 
the  continuance  of  the  relation,  the 
question  should  have  been  left  for  the 
jury  to  determine  whether  such  rela- 
tion did  in  fact  exist.  Jinks  v.  Mop- 
pin  (Civ.  App.),  80  S.  W.  390. 

B.    SCOPE  AND  EXTENT  OF  AU- 

THORITY. 
1.    In  General. 
Authority     to    Appear— Generally.— 

As  to  the  right  of  persons,  natural  or 
artificial,  to  appear  in  court  by  attor- 
ney, see  the  titles  APPEARANCES, 
ante,  p.  1;  CORPORATIONS;  PART- 
NERSHIP. 

Authority  to  Accept  Service  of  Pro- 
cess, Notice,  etc.— As  to  authority  to 
accept   service    of    process    generally, 
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see  the  title  SUMMONS  AND  PRO- 
CESS. 

As  to  service  on  attorney  of  citation 
in  case  of  appeal,  see  the  title  AP- 
PEAL AND  ERROR,  vol.  1,  p.  313. 

Authority  to  Prosecute  Writ  of  Er- 
ror.—^An  attorney,  appointed  by  the 
court  to  represent  unknown  heir,  has 
authority  to  prosecute  a  writ  of  error. 
Russell  v.  Randolph,  11  Tex.  460.  See, 
generally,  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  313. 
SL   In  Conduct  of  Case. 

a.  In  General. 

Authority  to  Change  Record.— To 
change  the  record  in  a  case  is  not 
within  the  scope  of  an  attorney's  em- 
ployment, and,  in  the  absence  of 
knowledge  by  or  authority  from  the 
client,  his  right  to  have  his  case  deter- 
mined can  not  be  prejudiced  by  such 
act  of  his  attorney.  Boggess  v.  Harris, 
90  Tex.  476,  39  S.  W.  565. 

As  to  liability  of  client  for  libelous 
words  used  by  an  attorney  in  conduct 
of  case,  see  the  title  LIBEL  AND 
SLANDER. 

b.  Authority  to  Bind  Client  by  Acts, 

Agreements,  Declarations  or  Ad- 
missions. 

It  is  a  general  rule  that  a  client  is 
bound  by  the  acts  of  his  attorney.  Heil- 
broner  v.  Douglass,  32  Tex.  215;  State 
r.  Allen,  32  Tex.  273. 

But  this  rule  does  not  hold  good 
when  the  acts  of  the  attorney  were 
done  in  pursuance  of  a  fraudulent  con- 
federation of  the  attorney  with  the 
party  who  seeks  to  maintain  such  acts 
of  the  attorney.  Heilbroner  v.  Doug- 
lass, 32  Tex.  215. 

It  is  also  a  general  rule  that  what- 
ever a  person  can  do  himself,  sui  juris, 
he  can  do  by  an  attorney.  Parker  v. 
Poole,  12  Tex.  86.  And  this  rule  un- 
questionably applies  in  cases  of  attor- 
neys appointed  by  the  court  to  repre- 
sent a  party,  as  well  as  those  cases 
where  the  party  employs  his  attorney 
himself.  Ordinarily,  the  action  of  the 
attorney,   as   the   representative  of  his 


client  in  the  conduct  of  the  cause, 
will,  and  should,  be  binding  upon  the 
client  in  all  matters  where  by  law 
the  client  is  not  specially  required  to 
act  for  himself.  The  reason  and  jus- 
tice of  this  rule  must,  however,  in  the 
very  nature  of  things,  sometimes  yield 
to  the  particular  circumstances  and 
surroundings  of  the  case;  and  in  no 
case  can  the  client  be  absolutely 
bound  by  the  act  of  his  attorney  when 
the  act  is  both  prejudicial  to  his  rights 
and  in  contravention  of  known  and 
well-established  principles  of  law. 
Calvin  v.  State,  25  Tex.  789,  791;  Mc- 
Duff  v.  State,  4  Tex.  Crim.  App. 
58,  61. 

Agreement  to  Discharge  Surety. — 
A  surety  on  a  delivery  bond  had  a 
right  to  return  the  property  in  dis- 
charge of  his  obligation  on  the  bond 
without  the  consent  of  the  attorney 
for  the  plaintiff  in  execution,  and  to 
be  discharged  thereby  from  liability, 
except  for  damages  assessed,  if  any. 
An  agreement  to  discharge  the  surety 
from  such  damages,  on  condition  of 
return  of  the  property,  falls  within  the 
line  of  the  attorney's  authority  in 
prosecuting  the  suit,  about  which  he 
might  make  necessary  arrangements, 
in  order  to  secure  the  interests  of  his 
client,  without  special  authority,  such 
liability  being,  not  a  part  of  the  orig- 
inal debt,  but  a  mere  incident  arising 
out  of  the  proceeding  conducted  by 
the  attorney.  Willis  &  Bro.  v.  Chow- 
ning,  90  Tex.  617,  40  S.  W.  395,  re- 
versing 38  S.  W.  1141.  See  the  title 
PRINCIPAL    AND    SURETY. 

Agreement  as  to  Hearsay  Testi- 
mony.— The  disposition  of  one  injured 
on  a  railway  being  about  to  be  taken 
under  a  proceeding  to  perpetuate  his 
testimony,  the  general  attorney  of  the 
railway  company,  then  negotiating 
about  settlement,  agreed,  that,  if  he 
would  not  then  give  his  deposition  in 
case  of  his  death  his  wife  might  tes- 
tify as  to  the  account  he  had  given 
her  as  to  the  cause,  character  and  ex- 
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tent  of  his  injuries.  Held,  that  she 
should  have  been  allowed  to  so  tes- 
tify in  a  suit  for  injuries  resulting  from 
his  death.  Thompson  v.  Ft.  Worth, 
etc.,  R.  Co.,  31  Tex.  Civ.  App.  583, 
73   S.  W.  29. 

Client  Not  Served.— Where  a  de- 
fendant had  not  been  served,  but  an 
attorney  appeared  for  him,  so  far  as 
to  object  to  the  evidence  on  account 
of  variance,  and  to  force  the  plaintiff 
to  take  a  nonsuit,  the  nonsuit  dis- 
charged that  party,  who  was  only  in- 
dorsee and  released  the  attorney  from 
further  duty  and  power  in  the  cause, 
unless  he  obtained  the  express  assent 
of  his  client  to  renew  the  litigation. 
And  an  agreement  of  the  attorney  to 
allow  judgment  to  go  against  the 
client,  not  served,  did  not  bind  the 
latter.     Hoffman  v.  Cage,  31  Tex.  595. 

Reliance  of  Attorney  on  Represen- 
tations of  Other  Party. — An  attorney 
employed  by  the  wife  to  assert  her 
homestead  claim  in  a  pending  suit  has 
not  the  power,  by  virtue  of  his  gen- 
eral employment,  to  surrender  the  case 
and  agree  to  a  judgment  against  his 
client  because  of  his  reliance  upon 
representations  made  by  counsel  for 
the  other  party.  Cetti  v.  Dunman,  26 
Tex.  Civ.  App.  433,  64  S.  W.  787,  af- 
firmed in  95  Tex.  675,  no  op. 

Admissions. — Written  admissions  of 
attorneys,  made  to  obviate  the  neces- 
sity of  introducing  testimony,  are 
binding  on  their  principals.  Lee  v. 
Wharton,  11  Tex.  61. 

And  where  they  are  intended  to  be 
used  only  for  a  particular  trial  or 
term  of  the  court,  it  ought  so  to  be 
expressed  in  the  writing.  Lee  v. 
Wharton,  11  Tex.  61. 

Or  if  any  doubt  exist  as  to  the  con- 
struction which  ought  to  be  given  to 
the  agreement,  then  it  would  be  mani- 
festly proper  that  the  party  intending 
to  resist  the  admission,  on  a  subse- 
quent trial,  should  give  the  adverse 
party  notice  to  that  effect.  Lee  v. 
Wharton,   11   Tex.  61.     See,  generally, 


the     title     DECLARATIONS     AND 
ADMISSIONS. 

c.  Power  to  Confess  Judgment  against 
Client. 

See,  generally,  the  title  JUDG- 
MENTS AND  DECREES. 

General  Rule. — The  general  rule  is 
that  whatever  a  person  can  do  him- 
self, he  can  do  by  an  attorney.  Parker 
r.  Poole,  12  Tex.  86. 

Thus  where  one  made  his  note  pay- 
able to  another  or  bearer,  and  author- 
ized an  attorney  at  law  to  confess 
judgment  against  him  for  the  amount 
of  the  note  before  a  magistrate  of 
Harrison  county,  Texas,  if  the  note 
was  not  paid  when  due,  and  the  note 
being  due  and  unpaid,  the  payee  be- 
ing an  attorney  at  law,  confessed  judg- 
ment as  aforesaid  against  the  maker 
in  favor  of  another,  without  notice  it 
was  held  there  was  no  error.  Parker 
v.  Poole,  12  Tex.  86.  Compare  Hoff- 
man v.   Cage,  31  Tex.   595,  596. 

Record  as  Evidence. — The  record  of 
a  judgment  purporting  to  be  by  con- 
fession of  the  attorney  at  law  and  in 
fact  of  the  defendant,  prior  to  the  act 
of  1846,  p.  393,  §  116,  though  no  power 
of  attorney  %  is  found  of  record,  is 
prima  facie  evidence  of  the  truth  of 
its  contents,  and  establishes  prima 
facie  that  the  attorney  was  duly  au- 
thorized to  confess  judgment.  Merritt 
v.  Clow,  2  Tex.  582. 

And  where  a  petition  alleges  a  cause 
of  action  and  prayed  process  against 
two,  but  only  one  was  cited,  and  there 
was  no  answer,  but  the  judgment  re- 
cited that  the  parties  appeared  by 
attorney  and  confessed  judgment,  and 
then  proceeded  to  render  judgment 
against  "the  aforesaid  defendants," 
held,  that  the  presumption  was  (be- 
fore the  act  of  1846)  prima  facie  that 
the  attorney  had  authority  from  both 
defendants.  Miller  v.  Alexander,  S 
Tex.   36,  37. 

Present  Status— When  No  Service 
of  Process. — But  at  present  the  law 
requires  that  an  attorney  who  appears 
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for  and  confesses  judgment  against  a 
defendant  not  served  with  process 
shall  file  of  record  the  warrant  of  at- 
torney under  which  he  acts.  Miller 
v.  Alexander,  8  Tex.  36,  37,  44. 

d.   Authority  to  Compromise. 

See  post,  "Knowledge  of  Attorney 
as  Notice  to  Client,"  VII,  D.  See, 
generally,  the  title  COMPROMISE 
AND   SETTLEMENT. 

General  Rule.— It  is  not  within  the 
implied  authority  of  an  attorney  to 
compromise  his  client's  cause.  Cook 
v.  Greenberg  (Civ.  App.),  34  S.  W. 
«87;  Taylor  v.  Evans  (Civ.  App.),  29 
S.  W.  172,  174. 

Thus  where  attorneys  did  not  have 
authority  to  compromise,  and  their 
clients  did  not  ratify  it  or  receive  any 
benefit  therefrom,  such  client  is  not 
bound  by  the  attorney's  action.  Taylor 
v.  Evans  (Civ.  App.),  29  S.  W.  172, 
174. 

And  where  counsel  were  employed 
by  a  landowner  to  institute  suit,  and 
to  recover  the  land.  The  land  was 
held  adversely  under  a  tax  deed. 
Counsel  had  fully  authority  to  do  any 
and  all  things  necessary  to  recover 
the  land.  This  authority  did  not  confer 
the  power  to  abandon  and  release  the 
claim  of  the  owner.  A  letter  from 
such  counsel  stating  that  the  client 
abandoned  his  claim  to  the  land  would 
not  estop  the  owner  in  asserting  his 
title,  even  against  one  who  had  pur- 
chased upon  the  unauthorized  dis- 
claimer made  by  his  counsel.  Hickey 
v.  Stringter,  3  Tex.  Civ.  App.  45,  21 
S.  W.  716. 

Railroad  Attorney. — An  attorney 
for  a  railway  company  has  no  author- 
ity, when  acting  under  general  au- 
thority as  such,  in  defending  a  suit 
when  instituted  against  the  company 
by  an  employee  for  damages,  to  com- 
promise the  suit  on  terms  which  in- 
volve the  permanent  future 
employment  by  the  company  of  the 
plaintiff.  East  Line,  etc.,  R.  Co.  v. 
Scott,  72  Tex.  70,  10  S.  W.  99. 
2  Tex— 37 


Ratification. — The  attorney  at  law  of 
a  party  plaintiff  has  not,  by  virtue  of 
the  relationship,  authority  to  compro- 
mise a  monied  judgment,  and  the  fact 
that  the  plaintiff  received  possession 
of  specific  property  also  recovered  in 
the  judgment,  will  not  of  its  self  be 
such  a  ratification  as  will  be  binding. 
Carter  v.  Roland,  53  Tex.  540. 

Where  Compromise  Was  Reason- 
able.— Although  an  attorney  at  law,  as 
such,  has,  strictly  speaking,  no  right 
to  make  a  compromise,  yet  a  court 
will  be  disinclined  to  disturb  one, 
which  was  not  so  unreasonable  in  it- 
self as  to  be  exclaimed  against  by  all, 
and  to  create  the  impression  that  the 
attorney's  judgment  had  been  im- 
posed upon,  or  not  fairly  exercised. 
The  conduct  of  the  party  seeking  to 
be  relieved  against  his  attorney  should 
have  been  perfectly  blameless.  Roller 
v.  Woolridge,  46  Tex.  485. 

Must  Have  Special  Authority. — An 
attorney  must  have  special  authority 
to  compromise  before  he  can  bind  his 
client.  Cook  v.  Greenberg  (Civ.  App.), 
34  S.  W.  687;  Taylor  v.  Evans  (Civ. 
App.),  29  S.  W.  172,  174;  Adams  v. 
Roller,  35  Tex.  711;  East  Line,  etc., 
R.  Co.  v.  Scott,  72  Tex.  70,  10  S. 
W.  99. 

e.    Authority  to  Make  Affidavits. 

See  the  titles  AFFIDAVITS,  vol. 
1,  p.  168;  NOTARY  PUBLIC. 

When  Conversant  with  Facts. — An 
affidavit  may  be  made  by  an  attorney 
who  is  conversant  with  the  facts  in 
the  case  of  a  claim  against  an  estate. 
Hansell  v.   Gregg,  7  Tex.   223,  228. 

When  Attorney  Notary  Public. — 
While  suit  was  pending  it  became  nec- 
essary for  the  plaintiff  to  make  and 
file  with  the  clerk  an  affidavit  of  ina- 
bility to  make  a  bond  for  costs.  Such 
affidavit  was  prepared  for  plaintiff  by 
his  attorney  in  accordance  with  the 
statute  (Rev.  Stat,  1438),  and  the  at- 
torney being  a  notary  public  the  af- 
fidavit was  sworn  to  by  the  client 
before  his  attorney  as  notary;  the  af- 


Digitized  by 


Google 


578 


Attorney  and  Client 


fidavit  so  made  was  filed  and  the  case 
proceeded  upon  it.  Held,  that  inas- 
much as  the  terms  of  the  affidavit  are 
prescribed  by  the  statute,  and  that  it 
may  properly  be  written  by  the  attor- 
ney, that  it  is  of  no  consequence  before 
what  officer  authorized  to  administer 
oaths-  the  affidavit  be  made,  and  that 
it  was  not  improper  for  the  attorney 
to  take  the  affidavit.  Ryburn  v. 
Moore,  72  Tex.  85,  10  S.  W.  393; 
Kosminsky  v.  Raymond,  etc.,  Co.,  20 
Tex.  Civ.  App.  702,  51  S.  W.  51. 

Act  Ministerial. — The  act  of  a 
notary  in  taking  an  affidavit  is  merely 
ministerial,  and,  though  he  is  acting 
as  attorney  for  the  affiant,  it  is  not  in- 
valid, being  distinguishable  from  the 
cases  of  an  attorney  taking  his  client's 
deposition  or  his  acknowledgment  to  a 
deed,  in  that  it  requires  neither  ju- 
dicial nor  discretionary  action.  Kos- 
minsky v.  Raymond,  etc.,  Co.,  20  Tex. 
Civ.  App.  702,  51   S.  W.  51. 

3.    Authority    to    Receive    and    Make 
Payment  and  Issue  Receipt. 

See  the  title  PAYMENT, 
a.    In  General. 

In  the  absence  of  proof  to  the  con- 
trary and  notice  to  the  opposite  party, 
an  attorney  of  record  is  authorized  to 
receive  payment,  in  money,  of  a  judg- 
ment which  he  has  obtained  for  his 
client.  Cartwright  v.  Jones,  13  Tex.  1. 
See  the  title  JUDGMENTS  AND  DE- 
CREES. 

An  attorney  has  the  authority  to  re- 
ceive payment  of  a  claim  of  his  client 
in  his  hands  for  collection,  and  may 
execute  upon  payment  thereof  a  re- 
ceipt. Engelbach  v.  Simpson,  12  Tex. 
Civ.  App.  188,  197,  33  S.  W.  596.  See, 
generally,   the  title   RECEIPTS. 

"Rut  when  the  matter  relates  to  a 
release  or  discharge  of  an  interest  or 
title  in  real  estate,  when  such  interest 
is  expressly  retained  by  the  vendor, 
we  believe  that  the  rule  of  law  that 
requires  him  to  execute  the  convey- 
ance in  the  first  instance  pari  ratione 
requires    that    he    execute   a    discharge 


of  his  title;  and  that  in  order  to  dele- 
gate this  authority  in  such  a  case,  it 
must  be  in  the  manner  usual  and  ef- 
fectual in  cases  which  he  would  au- 
thorize another  to  transfer  his  real 
estate."  Engelbach  v.  Simpson,  12  Tex. 
Civ.  App.  188,  197,  33  S.  W.  596.  See 
the  title  POWERS. 

No  Authority  to  Receive  Less 
Amount  than  Due. — Under  the  gen- 
eral employment  of  an  attorney,  he 
is  not  authorized  to  receive  a  less 
amount  than  was  due  in  satisfaction 
of  a  judgment.  Peters  v.  Lawson,  66 
Tex.  336,   17   S.  W.  734. 

No  Authority  to  Change  Securities. 
— An  attorney  has  no  power  to  change 
the  securities  of  his  client  unless  he 
be  the  attorney  in  fact  especially  au- 
thorized to  do  so.  Scott  v.  Atchison, 
38  Tex.  384,  385. 

Authority  as  to  Payment  of  Debts. 
— An  attorney,  by  virtue  of  his  rela- 
tionship to  his  client,  has  no  authority 
to  apply  the  property  of  his  client  to 
the  payment  of  client's  debts.  Gordon 
v.  Sanborn  (Civ.  App.),  35  S.  W.  291, 
293. 

As  to  authority  to  compromise,  see 
ante,  "Authority  to  Compromise," 
VII,   B,  2,  d. 

b.     May    Not    Receive    Anything  but 
Money. 

An  attorney  at  law  has  no  right 
without  express  authority  from  his 
client,  to  receive  anything  but  money 
in  payment  of  a  debt  entrusted  to  him 
for  collection.  Wright  v.  Daily,  26 
Tex.  730;  Pierrepont  v.  Sassee,  1  App. 
Civ.  Cases,  §§  1294,  1295;  Mc- 
Alpin  v.  Cassidy,  17  Tex.  449,  462; 
Anderson  v.  Boyd,  64  Tex.  108.  See 
the  title  PAYMENT. 

Thus  the  acceptance  by  an  attorney 
of  Confederate  money  as  satisfaction 
of  a  debt  due  to  his  client,  was  no  pay- 
ment unless  it  was  previously  author- 
ized or  subsequently  ratified  by  client 
Bowles  v.  Glasgow,  36  Tex.  94. 

And  the  acceptance  of  a  draft  by  an 
attorney    from    the    defendant    would 


Digitized  by 


Google 


Attorney  and  Client 


579 


not  operate  as  a  satisfaction  of  the 
judgment.  Wright  v.  Daily,  26  Tex. 
730,  cited  and  approved  in  Portis  v. 
Ennis,  27  Tex.  574,  575. 

And  an  attorney  who  represents  a 
client  in  obtaining  a  judgment  for 
money  has,  as  such,  no  authority  to 
bind  his  client  by  agreeing  to  take 
anything  else  in  payment.  Anderson 
v.  Boyd,  64  Tex.  108. 

Thus  when  such  attorney  accepted 
claims  upon  others  in  discharge  of 
the  debt,  and  informed  his  client  that 
they  were  taken  as  collaterals,  the 
only  obligation  imposed  on  the  client 
was  to  use  due  diligence  in  their  col- 
lection and  application  to  the  dis- 
charge of  the  judgment.  Anderson  v. 
Boyd,  64  Tex.  108. 

Defense  on  Note — Fraudulent  Re- 
ceipt Given  by  Attorney. — A's  note  be- 
ing in  the  hands  of  attorneys  for  col- 
lection they  received  from  him  certain 
collaterals,  consisting  of  claims  on 
other  parties,  to  be  collected  by  them 
and  the  proceeds  applied  to  the  note; 
and  they  gave  to  A  their  receipts, 
stipulating  that  he  should  not  be  sued 
on  his  note  unless  the  collaterals 
could  not  be  collected,  and  reciting 
that  he  guaranteed  the  payment  of  the 
collaterals.  Suit  being  brought  against 
A  on  his  note,  he  pleaded  the  receipt 
as  a  defense,  alleging  want  of  diligence 
on  the  part  of  the  attorneys  in  respect 
of  the  collection  of  the  collaterals. 
Held,  that  the  attorney's  receipt  could 
afford  to  A  no  defense  to  the  action; 
if  there  was  any  breach  of  their  con- 
tract with  him,  he  had  his  remedy 
against  them  for  damages.  Bradford 
v.   Arnold,   33   Tex.   412. 

%  Burden  of  Proof. — Where  a  defend- 
ant in  execution  pleaded  that  he  had 
paid  a  judgment,  upon  which  execu- 
tion had  issued,  by  a  draft  given  to 
the  attorney  of  the  plaintiff,  held,  that 
the  burden  of  showing  that  the  attor- 
ney of  the  plaintiff  had  authority  to 
settle  the  judgment  in  any  other  man- 
ner than   in  money  was  upon  the  de- 


fendant in  execution.     Portis  v.  Ennis, 

27  Tex.  574,  575. 

c    Delegation  of  Authority. 

An  attorney  who  has  no  express  or 
implied  authority  from  his  client  so 
to  do  is  lacking  in  power  to  delegate 
to  another  his  authority  to  receive  and 
collect  for  the  benefit  of  his  client  the 
amount  due  upon  a  judgment  re- 
covered. Missouri,  etc.,  R.  Co.  v. 
Wright,  47  Tex.  Civ.  App.  458,  461, 
107  S.  W.  77,  affirmed,  no  op. 

C.  EFFECT     OF    RATIFICATION 
BY   CLIENT. 

As  a  general  rule  an  act  by  an  at- 
torney may  be  ratified  by  his  client. 
Bowles   v.   Glasgow,   36   Tex.   94. 

Where  attorneys  were  employed  in 
a  particular  suit  by  a  railroad  com- 
pany, such  road  being  leased  and  op- 
erated by  another  company  before  the 
determination  of  the  employment,  the 
fact  that  the  latter  company  continued 
to  receive  the  services  of  the  attor- 
neys is  sufficient  to  sustain  a  finding 
that  the  latter  company  ratified  the 
former  employment  International, 
etc.,  R.  Co.  v.  Clark,  81  Tex.  48,  16 
S.  W.  631. 

D.  KNOWLEDGE  OF  ATTORNEY 
AS  NOTICE  TO  CLIENT. 

In  General — The  knowledge  an  at- 
torney obtains  in  a  certain  transac- 
tion is  notice  to  his  client.  Catlin  v. 
Bennatt,  47  Tex.  165,  171;  Stroud  v. 
Casey,  25  Tex.  740. 

Knowledge  Imputed  to  Client. — 
Notice  to  either  member  of  a  firm  of 
attorneys  is  binding  on  their  client 
where  it  relates  to  a  matter  contem- 
plated in  the  scope  of  their  employ- 
ment; and  knowledge  of  the  attorney 
as  to  such  matter  is  imputed  to  the 
client.  Smith  v.  Savings  Bank,  1  Tex. 
Civ.  App.  115,  20  S.  W.  1119. 

Knowledge  Obtained  in  Former 
Suit — The  relation  of  attorney  and 
client  is  a  relation  of  agency  and  the 
client  is  chargeable  with  notice  of 
facts  putting  the  statute  of  limitation  in 
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motion  against  him,  where  such  facts 
were  ascertained  by  his  attorney  while 
acting  within  the  scope  of  his  employ- 
ment in  a  former  suit  by  the  client 
relating  to  the  same  subject  matter. 
Presidio  County  v.  Shock,  24  Tex.  Civ. 
App.  622,  60  S.  W.  287. 

Assignment — Actual  notice  to  a 
creditor  or  his  attorney  of  an  assign- 
ment preferring  other  creditors  is 
equivalent  to  registration.  Van  Hook 
v.  Walton,  28  Tex.  59,  60. 

Knowledge  Bearing  upon  Compro- 
mise.— Where  attorneys  may  not  have 
had  the  authority  to  compromise  the 
case,  but  had  the  management  of  their 
client's  case,  notice  to  them  of  matter 
bearing  upon  a  compromise,  which 
they  were  informed  by  a  letter  was  be- 
ing negotiated,  was  notice  to  their 
client.  Missouri,  etc.,  R.  Co.  v.  Bacon 
(Civ.  App.),  80  S.  W.  572,  573,  affirmed 
in  98  Tex.  624,  no  op.  See  ante,  "Au- 
thority to  Compromise,"  VII,  B,  2,  d. 

Knowledge  of  Sham  Sale.— Where 
it  was  clear  from  the  evidence  that 
the  sale  made  of  a  homestead  was  not 
made  in  good  faith,  but  was  a  mere 
device  by  which  to  borrow  money  on 
it,  there  being  testimony  to  the  effect 
that  P.  H.  Ward,  the  attorney  of  plain- 
tiff, and  upon  whom  devolved  the  duty 
of  passing  upon  securities  offered, 
knew  of  the  sham  sale;  held,  notice  to 
him  was  notice  to  the  plaintiff.  Bexar 
Bldg.,  etc.,  Ass'n  v.  Lockwood  (Civ. 
App.),  54  S.  W.  253,  254. 

Knowledge  as  to  Levy. — A  writ  of 
attachment  was  levied  on  a  stock  of 
goods  and  the  officer  endorsed  on  the 
writ,  after  stating  his  levy  on  the 
goods,  the  following  words:  "Also 
store  house  and  lots,"  without  de- 
scribing the  lots.  A  more  specific  de- 
scription was  afterwards  made  by  the 
officer  in  amending  his  levy.  Held, 
that  as  against  a  creditor  of  the  de- 
fendant who  claimed  under  an  attach- 
ment lien  on  the  lots  secured  by  levy 
afterwards  made,  whose  attorney  di- 
recting the  levy  had  full  knowledge 
of  the  house  and  also  intended  to  be 


and  which  were  actually  seized  under 
the  first  levy,  the  first  levy  secured 
the  prior  lien  and  also  against  all 
claiming  under  the  junior  levy,  with 
notice.  Riordan  v.  Britton,  69  Tex. 
198,  7  S.  W.  50. 

Notice  of  a  deed  of  trust  on  the 
property  in  the  hands  of  the  garnishee 
to  the  plaintiffs'  attorney  who  made 
the  affidavit  to  procure  the  attachment 
was  notice  to  the  plaintiff.  Givens  v. 
Taylor,  etc.,  Co.,  6  Tex.  315;  Van 
Hook  v.  Walton,  28  Tex.  59. 

Knowledge  of  a  Private  Sale  or 
Deed.— Where  the  attorney  of  the 
United  States,  representing  it  in  the 
purchase  of  the  land  in  suit,  knew  of 
a  prior  sale  and  deed  of  the  land,  the 
United  States  is  not  an  innocent  pur- 
chaser thereof  as  against  such  prior 
grantee.  United  States  v.  Schwalby, 
8  Tex.  Civ.  App.  679,  29  S.  W.  90,  af- 
firmed in  87  Tex.  604. 

Knowledge  Acquired  before  Em- 
ployment— Knowledge  by  an  attor- 
ney for  plaintiffs  in  attachment,  ac- 
quired before  his  employment,  that 
the  attachment  debtor  was  delaying 
the  making  of  a  general  assignment 
contemplated  by  him  in  order  that 
such  plaintiffs  might  obtain  a  prefer- 
ence by  their  attachments,  is  not 
chargeable  to  the  latter  unless  such 
matter  was  again  brought  to  the  at- 
torney's mind  after  his  employment 
and  before  the  running  of  the  attach- 
ment, although  a  communication  of 
such  knowledge  by  the  attorney  to  his 
client  would  not  have  been  a  breach 
of  professional  confidence.  Taylor  v. 
Evans,  16  Tex.  Civ.  App.  409,  41  S.  W. 
877,  "affirmed  in  93  Tex.  740,  no  op. 

Client  Not  Chargeable  with  All 
Knowledge  of  Attorney. — The  pur- 
chaser of  land,  who  consults  with  an 
attorney  about  the  title,  before  making 
the  purchase,  is  not  thereby  charge- 
able with  all  the  knowledge  the  attor- 
ney may  possess,  about  the  matter 
concerning  which  he  is  consulted. 
Meuley  v.  Zeigler,  23  Tex.  88,  89. 
Thus  a  subsequent  purchaser  is  not 
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charged  with  notice  that  a  former  deed 
absolute  on  its  face  is  in  reality  a 
mortgage  because  accompanied  with  a 
verbal  agreement  to  reconvey,  by 
means  of  the  fact  that  the  attorney 
who  drafted  such  deed  is  also  his  at- 
torney in  passing  on  the  title  at  the 
time  of  his  purchase,  where  the  at- 
torney swears  that  he  did  not  in  fact 
know  anything  of  the  agreement  to 
reconvey.  Watkins  v.  Sproull,  8  Tex. 
Civ.  App.  427,  28  S.  W.  356. 

Facts  Personally  Known  by  Attor- 
ney.— An  answer  verified  by  the  oath 
of  an  attorney  need  not  show  that  the 
material  allegations  were  known  per- 
sonally to  the  client,  provided  they 
were  stated  to  be  within  the  personal 
knowledge  of  the  attorney.  Bowles 
v.  Glasgow,  36  Tex.  94. 

Client  Not  Bound  by  Fraudulent 
Representations. — A  client  not  having 
any  knowledge  of  fraudulent  repre- 
sentations made  by  his  attorney  is  not 
bound  thereby.  Atkinson  v.  Reed 
(Civ.  App.),  49  S.  W.  260,  262. 

Vm.  Duties,  Disabilities  and  Lia- 
bilities Arising  from  Relation 
of  Attorney  and  Client. 

A.  NATURE  OF  RELATION  IN 
GENERAL. 

Utmost  Good  Faith.— "The  relation 
that  attorneys  occupy  towards  their 
clients  is 'of  a  very  delicate  character, 
in  the  highest  degree  confidential,  and 
demands  of  the  attorney  the  utmost 
good  faith  and  that  he  refrain  from 
the  'appearance  of  eviP  in  the  conduct 
of  his  client's  business.  Self-interest 
must  not  be  allowed  to  modify  the 
zeal  of  an  attorney  nor  corrupt  his 
loyalty  to  his  client."  Douglass  v. 
Blount,  95  Tex.  369,  379,  67  S.  W.  484; 
Myers  v.  Crockett,  14  Tex.  257,  259. 

Client  Justified  in  Relying  upon 
Representations  of  Attorney. — Where 
the  relation  between  the  parties  was 
that  of  attorney  and  client,  one  of  trust 
and  confidence,  the  client  was  justi- 
fied  in   placing  confidence   in   and   re- 


lying upon  the  statements  and  repre- 
sentations of  his  attorney.  Shuttle- 
worth  v.  McGee,  47  Tex.  Civ.  App. 
604.   608,   105   S.  W.   823. 

One  of  Agency. — The  relation  of  at- 
torney and  client  is  a  relation  of 
agency,  and  in  its  general  features  is 
governed  by  the  same  rules  which  ap- 
ply to  other  agencies.  Presidio 
County  v.  Shock,  24  Tex.  Civ.  App. 
622,  627,  60  S.  W.  287.  See  the  title 
PRINCIPAL  AND   AGENT. 

Fiduciary  Capacity. — The  relation  of 
attorney  and  client  is  that  of  trust, 
and  a  violation  of  duty  by  the  attor- 
ney is  an  act  done  in  a  fiduciary  ca- 
pacity under  the  bankrupt  law. 
Flanagan  ?.  Pearson,  42  Tex.  1. 

Question  for  Jury. — Where  there  is 
evidence  tending  to  show,  but  not  con- 
clusively showing,  the  continuance  of 
the  relation  of  attorney  and  client  be- 
tween parties,  the  question  of  such 
relationship  is  for  the  jury.  Jinks  v. 
Moppin   (Civ.  App.),  80  S.  W.  390. 

B.    DUTIES  IN  GENERAL. 
Duties     Comprised     in     Oath.— The 

duties  of  an  attorney  at  law  are  com- 
prised in  his  oath;  "that  he  will 
support  the  constitution  of  the  United 
States,  and  of  this  state;  that  he  will 
well  and  honestly  demean  himself  in 
the  practice  of  the  law;  and  will  dis- 
charge his  duty  to  his  clients  to  the 
best  of  his  ability."  Heilbroner  v. 
Douglass,  32  Tex.  215,  218. 

Breach  of  Duty  Punishable  by 
Court. — The  relation  of  attorney  and 
client  is  one  of  trust  and  confidence; 
and  breaches  of  duty,  such  as  the  ap- 
propriation of  money  collected,  or  of 
papers  intrusted  to  the  attorney  in  the 
way  of  business,  have  always  been 
punishable  by  the  courts.  Flanagan 
v.  Pearson,  42  Tex.  1,  5. 

Acts  of  Fraud  Foreign  to  Duties 

Under  the  privileges  of  an  attorney 
acts  of  fraud  are  entirely  foreign  to 
the  duties  of  an  attorney.  Poole  v. 
H.  &  T.  C.  R.  Co.,  58  Tex.  134. 
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To  Search  for  Property  Fraudu- 
lently Disposed  of. — The  general  duty 
of  an  attorney  does  not  require  him 
to  search  for  property  which  may  have 
been  fraudulently  disposed  of,  nor  to 
institute  new  and  collateral  proceed- 
ings with  reference  to  such  property, 
unless  he  has  contracted  to  do  so. 
Sf organ  v.  Giddings  (Sup.),  1  S.  W. 
369,  370. 

Thus  if  an  administrator  or  execu- 
tor is  prompt  in  the  discharge  of  his 
duties  as  such,  and  has  applied  for 
and  obtained  all  necessary  orders  for 
the  sale  of  the  property  of  the  estate 
to  pay  the  claims  against  it,  then  it 
would  not  be  necessary  for  the  at- 
torney to  do  more  than  wait  until 
such  sales  were  made  and  funds  real- 
ized, provided  that  there  was  no  un- 
reasonable delay  by  the  administrator 
or  executor.  Morgan  v.  Giddings 
(Sup.),  1  S.  W.  369,  371. 

No  Part  of  Duty  to  Make  Affidavits. 
— It  is  no  part  of  an  attorney's  duty 
to  make  affidavits,  and  therefore 
where  the  absence  of  the  client,  when 
he  should  have  been  present,  is  ac- 
counted for,  it  can  not  be  answered 
that  his  attorney  was  present.  Spencer 
v.  Kinnard,  12  Tex.  180;  Dorn  v.  Best, 
15  Tex.  62. 

No  Duty  to  Defend  Other  than  Suit 
Contracted  for. — An  attorney,  under  a 
contract  to  defend  a  party  against  a 
criminal  accusation,  for  which  he 
stands  indicated,  is  not  bound  to  de- 
fend a  suit  upon  a  scire  facias  on  the 
forfeiture  of  the  bond  for  his  appear- 
ance to  answer  to  the  indictment. 
Headley  v.  Good,  24  Tex.  232. 

C.  AS    TO    PRIVILEGED    COM- 
MUNICATIONS. 

See  the  title  PRIVILEGED  COM- 
MUNICATIONS. 

D.  RIGHT   TO    REPRESENT    DI- 
VERSE  INTERESTS. 

In  General. — An  attorney  appointed 
by  the  court  can  not  represent  con- 
flicting interests   of  parties   for  whom 


he  acts  as  such.  O'Leary  v.  Durant, 
70  Tex.  409,  11  S.  W.  116. 

It  is  incompatible  with  that  relation 
for  the  attorney  to  accept  the  em- 
ployment or  the  confidence  of  both 
parties.  Myers  v.  Crockett,  14  Tex. 
257,  259. 

And  after  accepting  an  employment 
and  enjoying  the  confidence  of  one  o! 
them,  though  afterwards  discharged  by 
his  client  without  cause,  the  attorney 
can  not  in  general,  with  propriety,  ac- 
cept an  employment  by  the  opposite 
party  in  the  same  case.  Myers  v. 
Crockett,   14  Tex.  257,  259. 

But  in  an  action  to  foreclose  when 
there  was  no  issue  developed  between 
the  parties,  plaintiff  can  not  complain 
because  defendant's  counsel  represents 
an  intervener.  Ingenhuett  v.  Hunt,  15 
Tex.  Civ.  App.  248,  39  S.  W.  310,  af- 
firmed in  93  Tex.  710,  no  op. 

And  there  being  no  conflict  between 
the  interests  of  the  plaintiff  and  the 
intervener,  there  is  no  inconsistency 
of  their  being  represented  by  the  same 
attorney.  Deering  v.  Hurt  (Sup.),  2 
S.  W.  42,  43.  See,  generally,  the  title 
INTERVENTION. 

E.      VALIDITY      OF      DEALINGS 
WITH  CLIENT. 

1.  General  Rule. 

In  accordance  with  the  rule  already 
stated,  the  relation  of  attorney  and 
client  will  authorize  the  court  and  jury 
to  scan  transactions  between  the 
parties  with  the  most  severe  scrutiny. 
Austin  v.  Talk,  26  Tex.  127,  128.  See 
ante,  "Nature  of  Relation  in  General'' 
VIII,  A. 

2.  Agreements  for  Compensation, 
See     post,     "Under     Express    Con- 
tract," IX,  A,  2. 

3.  Purchase  of  Adverse  Title  or  In- 

terest 
a.    General  Rule. 

It  may  be  laid  down  as  a  general 
rule  that  an  attorney  can  in  no  case, 
without  his  client's  consent,  buy  and 
hold  property  touching  the  thing  to 
which   his   employment   relates.  Doug- 


Digitized  by 


Google 


Attorney  and  Client 


583 


lass  v.  Blount,  95  Tex.  369/67  S.  W. 
484;  Cooper  v.  Lee,  75  Tex.  114,  121, 
12  S.  W.  483. 

If  an  attorney  acts  in  good  faith, 
and  prosecutes  a  case  to  the  best  of 
his  ability,  the  simple  fact  that  there 
is  a  deed  on  record  of  nearly  twenty 
years  standing  which  showed  that  he 
was  interested  in  a  portion  of  the  land 
adversely  to  his  client,  could  by  no 
means  vitiate  a  judgment  of  the  dis- 
trict and  supreme  court.  DeWitt  v. 
Herron,  39  Tex.  675,  676,  705. 

Presumption  against  Validity. — A 
presumption  always  arises  against  the 
validity  of  a  purchase  or  sale  between 
the  client  and  attorney  made  during 
the  existence  of  the  relation.  Cooper 
v.  Lee,  75  Tex.  114,  121,  12  S.  W.  483. 

Judge  Story  says:  "The  situation 
of  an  attorney  or  solicitor  puts  it  in 
his  power  to  avail  himself  not  only  of 
the  necessities  of  his  client,  but  of  his 
good  nature,  liberality,  and  credulity, 
to  obtain  undue  advantages,  bargains, 
and  gratuities.  The  law  does  not  so 
much  consider  the  bearing  or  hard- 
ship of  its  doctrine  upon  particular 
cases  as  it  does  the  importance  of  pre- 
venting a  general  public  mischief 
which  may  be  brought  about  by  means 
secret  and  inaccessible  to  judicial 
scrutiny  from  the  dangerous  influ- 
ences arising  from  the  confidential  re- 
lations of  the  parties."  Cooper  v.  Lee, 
75  Tex.   114,  121,  12  S.  W.  483. 

"By  establishing  the  principle  that 
while  the  relation  of  client  and  attor- 
ney subsists  in  its  full  vigor  the  latter 
shall  derive  no  benefit  to  himself  from 
the  contracts  or  bounty  or  other  ne- 
gotiations of  the  former,  it  supersedes 
the  necessity  of  any  inquiry  into  the 
particular  means,  extent,  and  exertion 
of  influence  in  a  given  case — a  task 
often  difficult  and  ill  supported  by  evi- 
dence which  can  be  drawn  from  any 
satisfactory  sources.  The  doctrine  is 
not  necessarily  limited  to  cases  where 
the  contract  or  other  transactions  re- 
spects the   rights   of  property  in   con- 


troversy in  the  particular  suit  in 
respect  to  which  the  attorney  or  so- 
licitor is  advising  or  acting  for  his 
client;  but  it  may  extend  to  other 
contracts  and  transactions  discon- 
nected therefrom,  or  at  least  where 
from  the  attendant  circumstances  there 
is  reason  to  presume  that  the  attorney 
and  solicitor  possessed  some  marked 
influence,  ascendency,  or  other  advan- 
tage over  his  client  in  respect  to  them/' 
Cooper  v.  Lee,  75  Tex.  114,  121,  12 
S.  W.  483. 

Presumption  May  Be  Rebutted. — 
An  attorney  may  remove  that  pre- 
sumption by  showing  affirmatively  the 
most  perfect  good  faith,  the  absence 
of  undue  influence,  a  fair  price,  knowl- 
edge, intention,  and  freedom  of  action 
by  the  client,  and  also  that  he  gave 
his  client  full  information  and  disin- 
terested advice.  Cooper  v.  Lee,  75 
Tex.    114,    121,   12   S.   W.    483. 

And  a  conveyance  made  by  a  client 
to  an  attorney,  in  the  absence  of  un- 
fairness or  undue  influence  on  the  part 
of  the  attorney,  will  not  be  set  aside 
simply  for  the  reason  that  such  a  rela- 
tion existed.  Tippett  v.  Brooks,  95 
Tex.  335,  67  S.  W.  495,  512,  affirming 
67  S.  W.  512;  Goar  v.  Thompson,  19 
Tex.  Civ.  App.  330,  47  S.  W.  61. 

Burden  of  Proof  upon  Attorney. — 
But  the  burden  of  establishing  its  per- 
fect fairness,  adequacy,  and  equity  is 
thrown  upon  the  attorney,  upon  the 
general  rule  that  he  who  bargains  in 
a  matter  of  advantage  with  a  person 
placing  a  confiden.ee  in  him,  is  bound 
to  show  that  a  reasonable  use  has 
been  made  in  that  confidence.  Cooper 
v.  Lee,  75  Tex.  114,  121,  12  S.  W.  483; 
Thomas  v.  Morrison,  92  Tex.  329,  330, 
48  S.  W.  500. 

Thus  in  Tippett  v.  Brooks,  28  Tex. 
Civ.  App.  107,  111,  67  S.  W.  512,  af- 
firmed in  95  Tex.  335,  the  cmirt  held 
that  where  fiduciary  relation  exists  be- 
tween parties  to  a  transaction  and  the 
person  occupying  the  position  of  in- 
fluence or  trust  obtains  an  advantage 
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thereby  in  the  dealing  had  between 
them,  the  burden  rests  upon  him  to 
show  its  fairness  when  it  is  attacked 
for  fraud  by  the  other  party. 

But  where  the  relation  of  attorney 
and  client  did  not  exist  between  an 
attorney  and  a  layman  in  reference  to 
a  lot  on  which  the  latter  gave  a  deed 
of  trust  to  the  former  at  the  time  the 
deed  of  trust  was  given,  the  burden 
of  proving  fraud  in  the  transaction 
was  on  the  layman.  Jinks  v.  Moppin 
(Civ.  App.),  80  S.  W.  390. 

Ratification  by  Long  Acquiescence. 
— While  equity  holds  an  attorney  to 
the  utmost  good  faith  in  making  a 
sale  to  or  purchasing  from  his  client, 
while  that  relation  exists,  and  where 
fraud  has  been  practiced  by  the  attor- 
ney limitation  is  suspended  until  its 
discovery,  yet  the  client  can  not  neg- 
lect every  precaution  incident  to 
ownership  after  a  purchase  from  his 
attorney.  If  he  purchases  from  his  at- 
torney relying  on  his  representations, 
and  is  defrauded,  limitation  will  run 
against  his  cause  of  action  afttr  such 
lapse  of  time  as  would  naturally  suffice 
to  an  owner  to  ascertain  the  character 
of  his  property,  and  the  truth  of  his 
representation  on  which  he  purchased. 
Cooper  v.  Lee,  75  Tex.  114,  12  S.  W.  483. 

b.   Reason  for  Rule. 

"The  reasons  why  the  attorney 
*  *  *  is  not  permitted  to  purchase 
is  because  it  is  supposed  to  be  incon- 
sistent with  the  duty  which  he  owes 
to  those  for  whom  he  is  employed  to 
act,  and  from  the  relation  which. ex- 
ists *  *  *  between  the  attorney  and 
his  client."  Douglass  v.  Blount,  95 
Tex.  369,  376,  67   S.  W.   484. 

Does  Not  Apply  to  Defendant  in 
Execution. — "But  these  reasons  can 
not  apply  to  the  defendant  in  the  exe- 
cution." Douglass  v.  Blount,  95  Tex. 
369,  376,  67  S.  W.  484. 

The  courts  correctly  put  the  matter 
"upon  the  ground  that  there  is  no  re- 
lation of  confidence  or  trust  between 
the   attorney   of  the   plaintiff  and   the 


opposite  {>arty.  The  truth  is,  and 
must  be  so  recognized  by  every 
lawyer,  that  of  all  people,  the  lawyer 
has  least  confidential  relations  with 
the  party  against  whom  he  is  conduct- 
ing litigation.  In  the  nature  of  things, 
they  deal  at  arm's  length.  There  is 
no  relation  of  contract  between  them; 
on  the  contrary,  the  attorney  is  under 
contract  with  his  client  to  prosecute 
the  claim  of  his  client  against  the  op- 
posing party  with  the  purpose  of  se- 
curing for  his  client  all  that  the  law 
and  the  evidence  will  justify  in  fair- 
ness and  honorable  dealing,  and  it 
would  be  placing  an  attorney  in  as 
exceedingly  awkward  position  to  say 
that  he  was  under  obligation  to  his 
client  to  press  a  claim  to  collection 
on  the  best  terms  consistent  with  right, 
and  at  the  same  time  hold  him  obli- 
gated by  some  imaginary  trust  rela- 
tion between  him  and  the  defendant 
to  make  the  property  exposed  to  sale 
bring  the  entire  amount  of  his  client's 
debt.  The  statement  of  the  proposi- 
tion shows  the  absurdity  and  the  un- 
soundness of  the  position  which  asserts 
a  purchase  by  the  attorney  under  such 
circumstances  to  be  void  upon  the 
ground  that  he  occupies  a  trust  rela- 
tion to  the  opposite  party.  As  was 
said  by  the  court  of  South  Carolina,  it 
is  to  the  interest  of  both  parties  to 
the  execution  that  everybody  should 
bid,  and  if  a  rule  is  adopted  by  which 
the  attorney  of  the  plaintiff  would  be 
disqualified  as  a  bidder,  the  defendant 
would  be  thereby  deprived  of  the  ben- 
efit of  such  bidding.  We  can  find  no 
sound  reason  of  public  policy  upon 
which  to  base  such  restriction  and  no 
authority  to  sustain  it."  Douglass  v. 
Blount,  95  Tex.  369,  379,  67  S.  W. 
484;  Ross  v.  Drouilhet,  34  Tex.  Cnr. 
App.  327,  affirmed  in  98  Tex.  630, 
no  op. 

4.    Purchase  at  Sale  Which  Attorney 

Controls, 
a.   In  General 
General   Rule.— It   is    a   well-settled 
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rule  of  law  that  an  attorney  can  not, 
for  himself,  buy  property  exposed  to 
sale  by  process  under  his  control 
without  the  consent  of  his  client,  un- 
less he  bids  sufficient  amount  to  dis- 
charge the  judgment  debt.  This  rule 
has  been  rigidly  enforced  by  the 
courts  and  should  not  be  relaxed,  for 
the  delicate  relation  of  trust  between 
attorney  and  client  should  not  be  im- 
periled by  the  intrusion  of  the  selfish 
interest  of  the  trustee.  Douglass  v. 
Blount.  95  Tex.  369,  378,  67  S.  W.  484. 

And  a  purchase  by  attorney  at  a 
sheriffs  sale,  under  an  execution  of 
which  lie  has  control,  is  considered 
by  the  law  to  be  in  the  twilight  be- 
tween legal  fraud  and  fairness,  and 
will  be  deemed  fraudulent  or  in  trust 
for  the  parties  concerned  in  the  sale, 
-upon  slight  additional  facts.  Mackay 
v.  Martin,  26  Tex.  57. 

Thus  where  an  attorney  purchased 
property  at  a  sheriff's  sale  under  an 
execution  of  which  he  had  control, 
and  the  circumstances  warranted  an 
inference  of  unfairness  in  the  sale, 
held,  in  connection  with  his  character 
as  attorney,  to  be  sufficient  to  consti- 
tute him  a  trustee  for  the  parties 
whose  interests  are  concerned  in  the 
sale.     Mackay  v.   Martin,  26  Tex.  57. 

And  an  attorney  authorized  by  his 
client  to  dispose  of  a  judgment,  and 
who,  under  such  authority,  takes  land 
for  it,  by  taking  title  in  his  own  name, 
can  not  acquire  title  against  his  client. 
Golson  v.  Fielder,  2  Tex.  Civ.  App. 
400,  21  S.  W.  173. 

Facts  Not  Tending  to  Prove  Fraud. 
— That  an  attorney  at  law  held  claims 
against  an  estate  for  collection,  and 
used  an  illegal  effort  to  obtain  an 
order  of  sale  of  property  of  the  estate 
to  provide  for  their  payment,  and  at 
the  sale  became  himself  the  purchaser 
of  the  property  sold,  are  not  facts 
which  tend  to  prove  fraud  in  the  sale 
or  in  the  order  therefor.  Giddings  v. 
Steele,  28  Tex.  732,  735. 

Because   it   was   his   duty  as   an   at- 


torney to  obtain  payment  of  the  claims 
in  that  or  in  any  other  lawful  manner, 
and  he  had  as  much  right  as  other 
persons  to  bid  for  the  property  at 
the  sale.  Giddings  v.  Steele,  28  Tex. 
732,   733,  735. 

Election. — A  client  whose  attorney 
bought  at  sheriff's  sale,  without  au- 
thority from  him,  an  adverse  title  to 
the  land  of  himself  and  his  client  in- 
volved to  the  litigation,  may  elect  to 
treat  the  purchase  as  having  been  made 
for  their  joint  benefit,  but  can  not  be 
required  by  the  court  to  do  so.  Thomas 
v.  Morrison,  92  Tex.  329,  48  S.  W.  500. 

b.    From  Judgment  Creditor. 

An  attorney  controlling  a  judgment 
rendered  by  a  justice  of  the  peace 
placed  an  execution  in  the  hands  of  a 
constable,  who  on  the  same  day  made 
a  return  of  nulla  bona  thereon.  On 
the  same  day  the  attorney  obtained 
another  execution,  directed  to  another 
county,  which  he  caused  to  be  levied 
on  one  of  three  towns  lots  which  was 
incumbered  with  a  lien  of  $100,  and  in 
connection  with  two  other  lots  was 
incumbered  with  another  lien  of  $500. 
The  lot  levied  was  not  worth  $1,000, 
and  one  of  the  other  incumbered  lots 
was  worth  still  more.  The  attorney 
was  the  only  bidder  at  the  sale  and  bid, 
for  the  lot  $10,  or  one-half  the  amount 
of  his  client's  judgment.  In  a  suit  by 
the  judgment  debtor  to  set  aside  the 
sale,  held,  it  was  the  duty  of  the  attor- 
ney, if  he  bid  at  all,  to  make  the 
property  bring  a  fair  price,  that  his 
client's  judgment  might  be  satisfied. 
McLaury  v.  Miller,  64  Tex.  381. 

To  sustain  the  sale  under  the  facts 
would  give  countenance  to  a  practice 
which  sound  public  policy  should  con- 
demn.    McLaury  v.  Miller,  64  Tex.  381. 

Sound  policy  and  good  morals  re- 
quire that  a  purchase  at  execution  sale, 
made  by  the  attorney  of  the  judgment 
creditor,  should  be  set  aside  when- 
ever its  cancellation  is  sought  by  the 
debtor,  who  offers  to  return  purchase 
money  with  interest,  unless  it  appears 
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that  the  sale  was  fairly  made  and 
for  a  fair  price.  McLaury  v.  Miller, 
64  Tex.  381. 

The  inadequacy  of  price  in  this  case 
was  manifest,  and  the  additional  cir- 
cumstances justify  the  inference  that 
in  a  legal  sense  the  sale  was  fraudu- 
lent, though  the  purchase  may  in  fact 
have  been  prompted  alone  by  zeal  for 
the  client.  McLaury  v.  Miller,  64  Tex. 
381. 

F.  LIABILITIES  TO  CLIENT. 

1.    For  Negligence  in  Performance  of 
Duties. 

See,    generally,    the     title     NEGLI- 
GENCE, 
a.  In  General. 

An  attorney  is  held  to  the  exercise 
of  reasonable  care  and  diligence,  and 
the  want  of  either  will  constitute  gross 
negligence  and  fasten  liability  upon 
him.  Oldham  v.  Sparks,  28  Tex.  425; 
Fox  v.  Jones,  4  App.  Civ.  Cases,  §  29, 
14  S.  W.  1007. 

Not  Liable  for  Every  Mistake  of 
Judgment. — An  attorney  is  not  liable 
for  mistakes  of  judgment  where  re- 
putable attorneys  would  differ,  nor  for 
the  construction  of  doubtful  statutes, 
nor  for  following  erroneous  decisions 
of  the  highest  court  of  his  state  that 
have  not  been  overruled  or  reversed. 
Patterson  v.  Frazer  (Civ.  App.),  79  S. 
W.   1077,  1080. 

And  in  Morrill  v.  Graham,  27  Tex. 
646,  the  court  held  that  an  error  of 
judgment  by  an  attorney  upon  an  un- 
settled and  controverted  question  of 
law,  is  not  such  gross  ignorance  as  will 
make  him  liable  to  his  client  for  dam- 
ages  resulting  from   the  error. 

Degree  of  Skill,  Care  and  Diligence 
Required. — The  attorney  is  responsible 
to  his  client  only  for  the  want  of  ordi- 
nary care,  ordinary  skill,  and  reason- 
able diligence  for  every  error  or  mis- 
take; and  he  should  not  be  held  lia- 
ble in  cases  of  reasonable  doubt. 
Morgan  v.  Giddings  (Sup.),  1  S.  W. 
369,  371. 


An  attorney  is  liable  for  all  such 
damages  as  his  clients  sustain  in  con- 
sequence of  his  gross  ignorance  of  the 
profession  which  he  assumes  to  prac- 
tice and  understand;  or,  in  other 
words,  for  the  want  of  proper  knowl- 
edge of  all  matters  in  law  in  common 
use,  or  of  such  plain  and  obvious  prin- 
ciples as  every  lawyer  is  presumed  to 
understand.  Morrill  v.  Graham,  27 
Tex.  646;  Patterson  v.  Frazer  (Civ. 
App.),  79  S.  W.  1077,  1080. 

b.  In  Management  of  Case. 

In  General. — An  attorney  is  liable  in 
damages  for  mistakes  and  errors  in 
pleading  or  practice,  or  opinions,  caus- 
ing damages  to  his  client,  where  such 
an  attorney  is  careless  in  the  prepara- 
tion of  papers,  or  fails  to  follow  well- 
recognized  principles  of  law.  Patter- 
son v.  Frazer  (Civ.  App.),  79  S.  W. 
1077,   1080. 

Ground  of  Liability. — "The  ground 
of  liability  of  an  attorney  for  damages 
caused  by  his  mistakes  in  drafting  in- 
struments, giving  opinions,  preparing 
pleadings  in  point  of  practice,  or  certi- 
fying titles,  arises  from  negligence." 
Patterson  v.  Frazer  (Civ.  App.),  79  S. 
W.    1077,    1080. 

Where  Negligent,  Suit  for  Damages 
Is  Result. — Whether  the  want  of  such 
skill,  prudence,  and  diligence  as  are 
possessed  and  commonly  exercised  by 
lawyers  of  ordinary  skill  and  capacity, 
versed  in  the  particular  practice  of  the 
particular  locality  or  subject,  be  re- 
garded as  gross  negligence  or  not,  it 
seems  that  the  failure  of  a  lawyer  to 
possess  and  exercise  them,  when  by 
such  failure  his  client  is  damaged,  by 
the  great  weight  of  modern  authorities 
in  America,  renders  the  lawyer  liable 
for  such  damages  as  proximately  flow 
from  such  negligence.  Patterson  r. 
Frazer  (Civ.  App.),  79  S.  \V.  1077, 
1080. 

Tf  an  attorney,  by  reason  of  his  neg- 
ligence or  want  of  attention,  loses  a 
suit  for  his  client,  he  is  'liable  for  the 
damages  resulting,  and  this  necessarily 
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involves  an  inquiry  as  to  what  would 
have  been  recovered  had  he  given  the 
matter  the  requisite  attention.  Enc. 
Law,  p.  379;  Fox  v.  Jones,  4  App.  Civ. 
Cases,  §  29,  14  S.  W.  1007;  Lynch  v. 
Munson  (Civ.  App.),  61  S.  W.  140, 
142. 

Liable  for  Mismanagement  of  Slander 
Suits. — It  is  known  that  judgments  for 
damages,  actual  and  exemplary,  are  re- 
covered and  collected  for  slander,  and 
it  will  not  do  to  say  that  attorneys  at 
law  are  not  liable  to  their  clients  for 
negligence  in  managing  such  cases,  be- 
cause of  the  difficulty  a  jury  may  have 
in  arriving  at  the  damages  occasioned 
by  such  negligence,  for  this  would  ab- 
solve them  from  all  liability  for  neg- 
ligence in  such  cases.  Lynch  v.  Mun- 
son (Civ.  App.),  61  S.  W.  140;  Texas, 
etc.,  Tel.  Co.  v.  Mackenzie,  36  Tex. 
Civ.  App.  178,  81  S.  W.  581,  582,  af- 
firmed in  98  Tex.  635;  no  op.;  Fraser 
v.  Echo  Min.,  etc.,  Co.,  9  Tex.  Civ.  App. 
210,  28  S.  W.  714;  Joske  Bros.  v.  Pleas- 
ants, 15  Tex.  Civ.  App.  433,  39  S.  W. 
586,  affirmed  in  93  T-x.  711,  no  op.; 
McLane  v.  Maurer,  28  Tex.  Civ.  App. 
75,  66  S.  W.  693,  affirmed  in  95  Tex. 
682,  no  op.;  Patterson  v.  Frazer  (Civ. 
App.),  93  S.  W.  146,  148,  reversed  in 
100  Tex.  103,  but  not  on  this  doctrine. 
See,  generally,  the  title  LIBEL  AND 
SLANDER. 

Failure  to  Institute  Proceedings. — If 
attorneys  have  reasonable  doubts  as 
to  the  propriety  or  expediency  of  in- 
stituting legal  proceedings,  and  having 
exercised  reasonable  care,  diligence, 
and  skill  in  and  about  the  matter,  they 
would  not  be  liable  for  failure  to  in- 
stitute such  proceeding.  Morgan  v. 
Giddings  (Sup.),  1  S.  W.  369,  370. 

c.   In  Collection  of  Claims. 
Where  Attorney  Has  Full  Discretion. 

— In  Morgan  v.  Giddings  (Sup.),  1  S. 
W.  369,  371,  it  is  said  by  the  commis- 
sion of  appeals,  in  an  opinion  approved 
by  the  supreme  court:  "If,  as  a  mat- 
ter of  fact,  appellees  had  full  discre- 
tion to  pursue  such  course  in  reference 


to  the  collection  of  the  claims  in  their 
hands  as  they  thought  best,  then  they 
would  not  ^e  liable  for  pursuing  the 
course  dictated  by  their  judgment  as 
best,  even  though  they  were  mistaken, 
and  the  claims  were  thereby  lost,  un- 
less it  should  be  made  to  appear  that 
the  mistake  was  occasioned  by  a  want 
of  knowledge  upon  the  part  of  ap- 
pellees of  such  plain  and  obvious 
principles  of  law  as  every  practicing 
attorney  is  presumed  to  know  and  under- 
stand; and  there  is  nothing  in  the  rec- 
ord indicating,  in  the  remotest  degree 
any  such  gross  ignorance  of  law  on 
the  part  of  appellees.  If  appellees  had 
reasonable  doubts  as  to  the  propriety 
or  expediency  of  instituting  legal  pro- 
ceedings, and  having,  exercised  rea- 
sonable care,  diligence,  and  skill  in  the 
above  matter,  they  would  not  be  lia- 
ble for  failing  to  institute  such  pro- 
ceedings." Patterson  v.  Frazer  (Civ. 
App.),  79  S.  W.  1077,  1080;  Fcx  v. 
Jones,  4  App.  Civ.  Cases,  §  29,  14  S. 
W.  1007;  Oldham,  v.  Sparks,  28  Tex. 
425. 

Facts  Sufficient  to  Render  Liability. 
— Where  a  claim  confided  to  an  at- 
torney for  collection  remained  in  his 
hands  for  several  years  without  any 
effort  by  him  to  collect  it,  and  the 
claim  became  barred  by  limitation 
while  so  remaining  in  his  hands,  these 
are  facts  sufficient  to  show  such  negli- 
gence on  his  part  as  will  render  him 
liable  to  his  client.  Oldham  v.  Sparks, 
28  Tex.  425;  Fox  v.  Jones,  4  App.  Civ. 
Cases,  §  29,  14  S.  W.  1007. 

Must  Show  Reasonable  Cause  for 
Omission. — The  mere  fact  that  he  had 
not  collected  the  claim  could  not  ex- 
onerate him  from  such  liability;  he 
must  show  reasonable  cause  for  his 
omission  or  failure  to  collect  it.  Old- 
ham v.   Sparks,  28  Tex.  425,  426. 

d.  For  Failure  to  Obey  Instructions. 

If  an  attorney  disobeys  express  law- 
ful instructions  of  his  client,  if  he  neg- 
ligently fails  to  bring  suit,  he  will  be 
responsible     for     any    loss     resulting 
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therefrom.  Fox  v.  Jones,  4  App.  Civ. 
Cases,  §  29,  14  S.  W.  1007. 

Thus,  where  plaintiff  instructed  the 
defendant,  who  was  an  attorney,  to 
bring  suit  upon  a  note  forthwith,  the 
obligors  of  said  note  being  at  that  time 
solvent,  defendant  wholly  failed  and 
neglected  to  bring  suit  or  to  collect 
said  note,  or  any  part  thereof,  the 
same  becoming  barred  by  the  statute 
of  limitations,  the  court  held  the  at- 
torney liable  for  the  amount  of  the 
note.  Fox  v.  Jones,  4  App.  Civ.  Cases, 
§  29,  14  S.  W.  1007. 

2.  For  Fraud. 

When  Client's  Action  Is  Barred. — An 

attorney,  while  acting  for  defendant, 
fraudulently  concealed  from  defendant 
the  fact  that  no  execution  had  issued 
on  a  judgment  for  eighteen  years, 
which  he  had  promised  to  keep  alive, 
held,  plaintiff  was  not  justified  in  rely- 
ing upon  the  word  of  his  attorney  and 
waiting  eighteen  years  before  ascertain- 
ing for  himself  the  fraud;  doing  so,  his 
action  was  barred.  Presnall  v.  Mc- 
Leary  (Civ.  App.),  50  S.  W.  1066,  1067. 

3.  For  Money  Collected. 
Gratuitous   Collection. — An    attorney 

receiving  and  holding  a  claim  for  the 
convenience  of  the  owner,  for  the  pur- 
pose only  of  receiving  and  paying  over 
money  paid  thereon,  and  for  which  the 
attorney  neither  charges  nor  receives 
compensation,  can  not  be  held  responsi- 
ble on  the  debt  being  barred  by  limita- 
tion.   McAdoo  v.  Lummis,  43  Tex.  227- 

Consideration  for  Contract  to  Pay 
Debt  upon  Failure  to  Collect. — If  an  at- 
torney having  a  debt  for  collection 
promise  his  client  to  pay  the  debt  him- 
self if  he  shall  fail  to  collect  it,  such 
promise,  his  client  to  pay  the  debt  him- 
consideration,  is  valid  and  binding;  and 
limitation  will  not  begin  to  run  against 
it  until  the  final  termination  of  the  pro- 
ceedings advised  and  instituted  by  the 
attorney  for  the  collection  of  the  debt. 
Morrill  v.  Graham,  27  Tex.  646. 

The  mere  confidence  of  a  client  in  the 
advice  of  his  attorney,  or  his  simple  ac- 


quiescence in  the  proceeding  taken  by 
the  attorney,  is  not  a  sufficient  considera- 
tion to  support  an  action  on  a  promise 
of  the  attorney  to  pay  the  debt  himself 
in  case  he  fails  to  collect  it  Morrill  v. 
Graham,  27  Tex.  646. 

But  if,  upon  the  faith  of  such  a  prom- 
ise, the  client  agree  not  to  withdraw  the 
business  from  the  attorney,  or  consent 
to  forbear  taking  proceedings  which, 
but  for  the  promise,  would  have  secured 
his  debt,  then  the  client  can  maintain  his 
action  against  the  attorney  on  the 
promise.  Morrill  v.  Graham,  27  Tex. 
646. 

Applying  Proceeds  upon  Collection.— 
Where  an  attorney  at  law  had  control 
of  four  several  executions  in  favor  of 
different  clients,  against  the  same  de- 
fendant, who  was  insolvent,  three  of 
which  executions,  including  this  plain- 
tiffs, were  levied  on  9,615  pounds  of 
cotton,  and  the  fourth  was  not  so  levied, 
being  then  only  ordered  out,  and  not 
yet  in  the  sheriffs  hands;  and  the  said 
attorney  took  said  cotton  by  consent  of 
the  defendant  in  the  executions,  at  two 
dollars  per  hundred,  and  caused  this 
plaintiffs  execution  to  be  returned  satis- 
fied; it  was  held  that  the  attorney  had 
a  right  to  apply  the  proceeds  of  the 
cotton  to  the  four  executions  pro  rata, 
and  that  he  was  not  liable  to  pay  the 
plaintiff  the  small  amount  which  his  pro 
rata  fell  short  of  the  amount  of  his  ex- 
ecution.   Webb  v.  White,  18  Tex.  572. 

An  attorney  would  not  have  the  right 
to  apply  money  collected  by  him  to  a 
claim  which  had  then  become  barred  by 
limitations,  unless  it  was  collected  with 
an  understanding  that  it  might  be  so 
applied.  Blair  v.  Blanton  (Civ.  App), 
54  S.  W.  321,  322. 

Written  or  Verbal  Contract,  Question 
for  Jury. — A  letter  inclosing  a  claim  to 
an  attorney  for  collection  contained  no 
reference  to  previous  correspondence 
which  the  client  claimed  fixed  the  com- 
pensation for  collection,  the  attorney 
claiming  a  parol  agreement  for  differed 
terms.     Held,  that  whether  there  was 
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a  written  contract  for  compensation  or 
not  was  a  question  of  fact  for  the  jury, 
and  it  was  error  to  charge  that  a  suit 
to  recover  of  the  attorney  commissions 
retained  in  excess  of  the  terms  named 
in  the  correspondence,  brought  more 
than  two  and  less  than  four  years  from 
the  accrual  of  the  action,  was  barred  by 
limitation.  Sanborn  v.  Plowman,  20 
Tex.  Civ.  App.  484,  49  S.  W.  639. 

G.  LIABILITY  TO  THIRD  PER- 
SONS. 

For  Directing  Levy. — An  attorney 
who  directs  a  levy  and  executes  an  in- 
demnity bond  in  behalf  of  his  clients, 
in  pursuance  of  express  instructions  re- 
ceived from  them,  is  not  to  be  adjudged 
a  cotrespasser  with  them,  and  liable  to 
the  party  injured.  Cunningham  v. 
Coyle,  2  App.  Civ.  Cases,  §  422. 

Assuming  Apparent  Ownership  of 
Goods. — An  attorney  having  assumed 
the  apparent  ownership  of  the  goods, 
for  the  purpose  and  with  the  intention 
of  consummating  the  fraud  upon  plain- 
tiff, he  will  not.  be  heard  to  deny  his 
liability  to  plaintiff  for  the  loss  sustained 
by  reason  of  his  wrongful  acts,  under 
the  privileges  of  an  attorney  at  law,  for 
such  acts  are  entirely  foreign  to  the 
duties  of  an  attorney.  Poole  v.  H.  &  T. 
C.  R.  Co.,  58  Tex.  134,  137. 

For  Money  Misappropriated.  — 
Where,  after  the  recovery  of  a  judgment 
against  a  railroad  company,  the  lat- 
ter executed  a  draft  for  the  amount 
of  the  judgment,  etc.,  to  the  order 
of  the  clerk  of  the  court  in  which  the 
judgment  was  of  record  and  delivered 
such  draft  to  one  of  the  attorneys  for 
plaintiff  who  delivered  the  same  to 
the  clerk,  such  attorney  was  not  there- 
after responsible  for  the  clerk's  mis- 
appropriation of  a  portion  of  the 
draft.  Missouri,  etc.,  R.  Co.  v.  Ferris 
(Civ.  App.),  99  S.  W.  896,  affirmed  in 
102  Tex.  587,  no  op. 

H.  CLIENTS  REMEDIES. 
1.  For  Negligence. 
Nature  of  Suit. — An     attorney's    suit 


against  his  client  is  for  damages,  just 
as  the  client's  suit  against  the  attorney 
is  for  damages,  when  he  has  suffered  by 
the  negligence  of  the  attorney.  Lynch 
v.  Munson  (Civ.  App.),  61  S.  W.  140, 
142. 

What  Client  Must  Show.— In  a  suit 
against  an  attorney,  the  client,  to  be  en- 
titled to  recover,  must  show  that  his 
suit  was  intrusted  to  the  attorney,  that 
he  failed  to  realize  anything  out  of  the 
litigation,  that  this  failure  was  due  to 
the  culpable  neglect  of  the  attorney,  and 
that  but  for  such  negligence  a  recovery 
could  or  would  have  been  had.  Lynch 
v.  Munson  (Civ.  App.),  61  S.  W.  140, 
142. 

Instructions  on  Negligence. — Refusal 
of  the  instruction,  in  an  action  by  a 
client  against  her  attorneys  for  allowing 
an  action  begun  by  them  for  her  to  be 
dismissed  for  want  of  a  bond  for  costs, 
that,  "in  order  for  plaintiff  to  recover  in 
this  case  on  account  of  negligence  or 
ignorance  of  defendants,  you  must  be- 
lieve that  such  negligence  or  ignorance 
on  defendant's  part  was  gross  ignorance 
or  gross  negligence,"  is  not  error;  there 
being  nothing  in  such  charge  to  assist 
the  jury  in  determining  whether  defend- 
ants had  been  guilty  of  such  negligence 
as  would  render  them  responsible,  and 
a  charge  clearly  and  explicitly  stating 
the  standard  by  which  the  jury  should 
determine  the  liability  of  defendants  as 
attorneys  at  law  having  been  given. 
Patterson  v.  Frazer,  100  Tex.  103,  94  S. 
W.  324,  reversing  93  S.  W.  146. 
2.  For  Money  Collected. 

Nature  of  Remedy. — When  an  attor- 
ney refuses  to  pay  over  funds  collected 
by  him,  a  motion  may  be  entertained  by 
the  client  under  the  summary  proceed- 
ngs  provided  by  art.  62,  Hart.  Dig. 
Trammell  v.  Shropshire,  22  Tex.  327. 
See  the  title  SUMMARY  PROCEED- 
INGS. 

Who  May  Invoke  Summary  Remedy. 
— One  of  several  coplaintiffs  can  not 
litigate  his  rights,  as  against  the  other 
plaintiffs,  to  the  money  recovered  in  the 
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suit,  by  motion  against  the  plaintiffs 
attorney  for  not  paying  over  the  same, 
under  the  summary  proceeding  pro- 
vided by  art.  62,  Hart.  Dig.  Trammell 
v.  Shropshire,  22  Tex.  327. 

Measure  of  Liability. — On  a  motion 
against  an  attorney  for  refusing  to  pay 
over  his  client's  money  when  de- 
manded, he  can  only  be  charged  with  the 
amounts  he  actually  collected;  and  he 
can  not,  in  this  mode  of  proceeding,  be 
made  liable  for  failing  through  negli- 
gence or  other  cause  to  recover  judg- 
ment for  the  full  amount  due  his  client. 
Croft  v.  Hicks,  26  Tex.  383. 

IX.  Compensation  for  Services. 
A.   RIGHT    OF    ATTORNEY    TO 

COMPENSATION. 
1.   In  General. 

An  attorney  is  entitled,  as  a  matter 
of  right,  to  reasonable  compensation  for 
his  professional  services.  Campbell  v. 
Dennis,  2  Posey  459;  Myers  v.  Crock- 
ett, 14  Tex.  257;  Fore  v.  Chandler,  24 
Tex.  146;  Ector  v.  Wiggins,  30  Tex.  55; 
Morris  v.  Kesterson  (Civ.  App.),  88  S. 
W.  277,  278;  Tennant  v.  Fawcett,  94 
Tex.  Ill,  58  S.  W.  824. 

Under  Implied  Contract— In  Morris 
v.  Kesterson  (Civ.  App.),  88  S.  W.  277, 
278,  it  is  held  that  if  a  party  induces  an 
attorney  reasonably  to  suppose  that  his 
services  are  desired,  and  avails  himself 
of  them,  without  objection,  a  promise  is 
implied  on  his  part  to  pay  the  attorney 
what  such  services  are  reasonably 
worth.  Fore  v.  Chandler,  24  Tex.  146; 
Ector  v.  Wiggins,  30  Tex.  55;  Price  v. 
McCoy,  1  App.  Civ.  Cases,  §§  181,  182. 

Thus  where  the  son  of  a  defendant 
had  been  killed,  and  the  father  retained 
counsel  to  aid  in  the  prosecution,  he  is 
liable  for  the  value  of  the  services,  upon 
an  implied  contract.  Ector  v.  Wiggins, 
30  Tex.  55;  Price  v.  McCoy,  1  App.  Civ. 
Cases,  §§  181,  182. 

Premature  Termination  of  Employ- 
ment— See  ante,  "Termination  of  Re- 
lation," VI,  B. 


When  Dismissed  by  Client— Where 
an  attorney  is  employed  for  a  stipulated 
fee  to  prosecute  a  suit  to  final  judgment, 
and  is  afterwards  dismissed  by  his  client 
without  any  fault  on  his  own  part,  he  is 
entitled  to  recover  for  the  services  al- 
ready rendered;  and,  quaere,  whether  he 
would  not  be  entitled  to  recover  the 
whole  fee  stipulated  to  be  paid.  My- 
ers v.  Crockett.  14  Tex.  257. 

When  Mixed  with  Services  against 
Public  Policy.— See  the  title  ILLEGAL 
CONTRACTS. 

An  attorney  can  not  recover  for  legal 
services  when  such  services  are  mixed 
with  other  services  contrary  to  public 
policy.    Arrington  v.  Sneed,  18  Tex.  135 

A  contract  between "  attorney  and 
client,  the  consideration  of  which  was 
such  advice  to  a  party  as  was  calculated 
to  enable,  if  not  to  induce  him,  to  elude 
the  process  of  law,  and  such  advice  to 
the  officer,  entrusted  with  the  execution 
of  process,  as  was  calculated  to  induce 
him  to  violate  his  duty,  can  not  be  sus- 
tained. Arrington  v.  Sneed,  18  Tex. 
135. 

Thus  a  contract  between  the  city  of 
Laredo  and  an  attorney  which  by  its 
terms  was  declared  to  be  irrevocable, 
and  which  gave  to  the  attorney  annually, 
for  twenty  years,  one-third  of  the  rents 
of  the  ferry  privileges  and  ferries,  or  of 
any  bridge  or  bridges  built  across  the 
Rio  Grande  river,  or  of  the  receipts  of 
such  ferries  or  bridges  when  not  rented, 
and  which  mutually  bound  the  contract- 
ing parties  to  do  no  act,  and  to  enter 
into  an  engagement  of  contract  that 
would  interfere  with  its  terms,  would,  if 
enforced,  place  it  beyond  the  power  of 
the  city  to  establish  a  free  ferry,  or  to 
charge  such  tolls  only  as  would  defray 
the  expenses  of  operating  the  franchise, 
if  it  so  desired.  Such  a  contract  is  in 
contravention  of  public  policy,  and  can 
not  be  enforced.  Waterbury  &  Co.  v. 
Laredo,  68  Tex.  565,  5  S.  W.  81. 

When  Elected  Judge.— Where  an  at- 
torney at  law  becomes  a  judge  of  the 
district  court,  his  pending  contracts  for 
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professional  services  are  divisible;  and 
he  is  entitled  to  recover  for  the  serv- 
ices already  rendered.  Baird  v.  Ratcliff, 
10  Tex.  81;  Meade  v.  Rutledge,  11  Tex. 
44;  Hassell  v.  Nutt,  14  Tex.  260;  Na- 
tions v.  Cudd,  22  Tex.  550. 

On  the  other  hand,  if  an  attorney  had 
voluntarily  abandoned  the  case  of  his 
client,  he  could  not  have  recovered. 
Baird  v.  Ratcliff,  10  Tex.  81. 

Failure  to  Report  Collection. — How- 
ever uncandid  an  attorney  may  have 
been  with  his  clients  in  failing  to  report 
a  collection,  or  in  suggesting  and  re- 
ceiving payment  of  a  share  of  the  ac- 
count, this  can  not  defeat  his  right  to 
have  allowed  to  him  a  reasonable  fee 
for  the  services  rendered,  if  he  did  not 
agree  to  accept  the  account  therefor. 
Herndon  v.  Lammers  (Civ.  App.),  55  S. 
W.  414,  416. 

Failing  to  Pay  Occupation  Tax. — The 
failure  of  a  lawyer  to  pay  his  occupa- 
tion tax,  although  a  penalty  for  such 
failure  is  imposed  by  the  penal  statutes, 
will  not  bar  his  right  to  recover  on  a 
cause  of  action  assigned  to  him  by  his 
client  as  compensation  for  his  profes- 
sional services.  Ft.  Worth,  etc.,  R.  Co. 
v.  Carlock,  33  Tex.  Civ.  App.  202,  75  S. 
W.  931.  See,  generally,  the  title  LI- 
CENSES. 

2.   Under  Express  Contract, 
a.   In  General. 

The  right  of  an  attorney  to  recover 
compensation  for  his  services,  may,  of 
course,  arise  from  an  express  contract 
for  such  compensation.  Arrington  v. 
Sneed,  18  Tex.  135;  Ratcliff  r.  Baird,  14 
Tex.  43,  44.  See  post,  "Validity  and  Ef- 
fect of  Contract  for  Contingent  Fees," 
IX,  B. 

Consideration. — Where  plaintiff  prior 
and  subsequent  to  the  execution  of  a 
contract,  rendered  valuable  legal  serv- 
ices and  advice  to  defendant  in  prosecu- 
tion of  a  claim  against  a  railway 
company,  in  compliance  with  the  con- 
tract, and  plaintiff  never  at  any  time 
reTused  to  render  any  services  to  defend- 
ant relative  to  the  claim,  the  finding  of 


the  court  was  objected  to  because  there 
was  no  evidence  of  consideration  for  the 
contract.  The  court  held,  such  objec- 
tions could  not  be  sustained.  Tabet  v. 
Powell  (Civ.  App.),  78  S.  W.  997,  998, 
affirmed  in  98  Tex.  634,  no  op. 

b.    Champertous  Contracts. 

In  General. — For  a  full  treatment  of 
the  question  of  champertous  contracts, 
see     the     title     CHAMPERTY     AND 
MAINTENANCE. 
3.  Associate  and  Substitute  Counsel. 

For  Associate  Counsel — Where  a 
claim  was  assigned  to  a  bank  on  an 
agreement  reserving  one-fourth  the 
amount  of  recovery  thereon  for  an  at- 
torney to  be  employed  by  the  assignor,  m 
the  bank  was  liable  to  other  attorneys 
employed  with  its  consent  to  assist  the 
original  under  an  agreement  fixing  their 
compensation  at  one-eight  the  amount 
of  recovery;  the  original  attorney,  by 
agreement,  receiving  the  same  amount. 
First  Nat.  Bank  v.  Hodges  (Civ.  App.), 
62  S.  W.  827. 

An  attorney  was  employed  to  prose- 
cute a  suit,  and,  with  the  consent  of  his 
client,  engaged  associate  counsel.  Held, 
that  the  associate  counsel  was  bound 
by  an  agreement  made  by  the  attorney 
and  client  with  respect  to  the  payment 
of  a  fee.  Herndon  v.  Lammers  (Civ. 
App.),  55  S.  W.  414,  415. 

For  Substitute  Attorney. — Where  an 
attorney  at  law  is  retained  it  is  compe- 
tent for  him  to  substitute  another  in  his 
room  and  stead,  and  if  the  client  knows 
of  the  substitution,  and  either  accepts 
the  services  or  does  not  object,  he  is 
bound  by  the  substitution.  Smith  v. 
Lipscomb,  13  Tex.  532;  Allcorn  v.  But- 
ler, 9  Tex.  56. 

Where  an  attorney  who  had  been  em- 
ployed to  render  professional  services 
procures  another  to  represent  him  and 
perform  them  for  him,  who  does  so  with 
the  consent  of  his  client,  the  services, 
in  contemplation  of  law,  are  rendered  by 
attorney  who  was  employed  to  perform 
them,  though  actually  performed  by  an- 
other, upon  the  principle  of  the  maxim 
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what  a  man  does  by  another  he  does  by 
himself,  and  he  may  recover  upon  the 
contract  the  price  stipulated  for  their 
performance,  and  the  client,  having  ac- 
cepted the  services  of  the  representative 
in  lieu  of  those  of  the  attorney  repre- 
sented, can  not  after  wards' object  that 
they  were  not  performed  by  the  latter 
in  person.  Ratcliff  v.  Baird,  14  Tex. 
43,  44. 

It  is  not  upon  the  ground  of  any  sup- 
posed right  which  an  attorney  has  to 
substitute  another  in  his  place  without 
the  consent  of  his  client,  for  .no  such 
right  is  recognized.  The  contract,  being 
personal  in  its  character,  must  be  per- 
formed by  the  attorney  who  has  been 
"  employed  and  has  undertaken  to  per- 
form it  in  person,  unless  the  client  con- 
sents to  its  performance  by  another. 
Ratcliff  v.  Baird,  14  Tex.  43. 

But  if  he  does  so  consent,  and  ac- 
cepts performance  by  another  it  would 
be  to  sanction  a  breach  of  honesty  and 
good  faith  to  permit  him  afterwards  to 
raise  the  objection  which  he  did  not 
make  at  the  time.  Ratcliff  v.  Baird,  14 
Tex.  43. 

An  attorney  at  law  who  is  elected 
judge  can  not  complete  the  performance 
of  his  subsisting  professional  contracts 
by  means  of  another  attorney  substi- 
tuted in  his  stead,  although  his  clients 
assent  to  the  substitution,  because  what 
a  person  can  not  do  in  law  by  himself  he 
can  not  do  by  another.  Ratcliff  v. 
Baird,  14  Tex.  43;  Myers  v.  Crockett, 
14  Tex.  257. 

And  where  an  attorney,  having  a  spe- 
cial contract  for  certain  fee  for  services 
to  be  rendered  in  a  certain  suit  until  the 
final  disposition  thereof,  being  elected 
judge,  employs  another  attorney  with  the 
assent  of  the  client,  to  attend  to  the  suit 
for  a  certain  fee,  the  difference  between 
the  fees  is  the  proper  measure  of  the 
value  of  the  services  of  the  attorney 
first  employed.  Ratcliff  v.  Baird,  14 
Tex.  43.  See,  generally,  the  title  DAM- 
AGES. 

As  to  stipulations  in  contracts  to  pay 


attorney's  fees,  see,  generally,  the  titles 
BILLS,  NOTES  AND  CHECKS; 
CONTRACTS;  COSTS. 

As  to  stipulations  in  notes  to  pay  at- 
torney's fees,  see  the  title  BILLS, 
NOTES  AND  CHECKS. 

As  to  stipulations  in  mortgage  to  pay 
attorney's  fees,  see  the  title  MORT- 
GAGES AND  DEEDS  OF  TRUST. 

B.  VALIDITY  AND  EFFECT  OF 
CONTRACT  FOR  CONTIN- 
GENT FEES. 

1.  Validity  of  Contract 

The  right  of  attorneys  at  law  to  con- 
tract, in  good  faith,  for  a  contingent  in- 
terest in  the  subject  matter  of  the 
litigation,  by  way  of  compensation  for 
professional  services,  is  now  recognized. 
Bentinck  v.  Fra'nklin,  38  Tex.  458; 
Stewart  v.  H.  &  T.  C.  R.  Co.,  62  Tex. 
246;  Galveston,  etc.,  R.  Co.  v.  Gkither, 
96  Tex.  295,  72  S.  W.  166,  affirming  70 
S.  W.  96;  Ft.  Worth,  etc.,  R.  Co.  v.  Car- 
lock,  33  Tex.  Civ.  App.  202,  75  S.  W.  931. 

2.  Effect  upon  Client's  Right  to  Com- 

promise or  Settle  Suit 

Though  a  contract  with  an  attorney 
which  deprives  plaintiff  of  the  right  to 
compromise  his  suit  has  been  held  coc- 
trary  to  public  policy,  a  contract  which 
simply  entitles  the  attorney  to  a  certain 
portion  of  the  amount  realized  by  judg- 
ment or  compromise  has  not  such  effect 
and  will  be  supported.  Galveston,  etc., 
R.  Co.  v.  Ginther,  96  Tex.  295,  72  S.  W. 
166,  affirming  70  S.  W.  96. 

Thus  a  contract  between  plaintiff  and 
his  attorney  which  assigns  to  the  latter 
one-third  of  whatever  may  be  recovered 
in  the  suit  or  by  wajr  of  compromise, 
is  not  a  mere  agreement  for  a  con- 
ditional fee,  but  expresses  an  assignment 
of  an  interest  in  the  cause  of  action,  of 
which  a  judgment  or  compromise  was  to 
be  the  measure.  Defendant  compromis- 
ing with  plaintiff  with  knowledge  of 
such  agreement  became  liable  to  the  at- 
torneys for  one- third  of  the  amount,  and 
they  could  assert  their  right  thereto  by 
intervention  in  the  suit.    Galveston,  etc., 
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R.  Co.  v.  Ginther,  96  Tex.  295,  72  S.  W. 
166,  affirming  70  S.  W.  96;  Lynch  v. 
Munson  (Civ.  App.),  61  S.  W.  140,  142. 

Where  a  claimant  for  personal  injuries 
against  a  railroad  company  assigned 
one-half  of  his  claim  to  his  attorney  in 
consideration  of  legal  services  to  bt 
rendered,  a  private  settlement  thereafter 
made  between  the  claimant  and  the  rail- 
road company  was  effective  only  to  the 
extent  of  the  claimant's  interest.  Pow- 
ell v.  Galveston,  etc.,  R.  Co.  (Civ.  App.), 
78  S.  W.  975. 

Where  a  person  having  a  claim  for 
personal  injuries  assigned  an  undivided 
one-half  interest  in  the  cause  of  action, 
after  suit  brought,  to  his  attorney  in 
consideration  of  legal  services,  and 
thereafter  the  defendant  in  the  action 
settled  with  the  claimant  with  notice 
of  the  assignment,  the  attorney  was  en- 
titled to  prosecute  the  original  suit  to 
judgment  in  his  own  interest,  and  to 
recover  to  the  extent  thereof.  Powell  v. 
Galveston,  etc.,  R.  Co.  (Civ.  App.)i  78 
S.  W.  975. 

Where,  after  suit  against  a  railroad 
company  for  injuries,  the  railroad,  with 
notice  that  the  claimant  has  assigned  a 
portion  of  his  cause  of  action  to  his  at- 
torney in  consideration  of  the  latter's 
services,  settled  the  claim  with  the 
claimant,  and  after  the  settlement  will- 
fully and  fraudulently  prevented  the  at- 
torney from  continuing  the  suit  to  the 
extent  of  his  interest  by  transporting 
the  claimant  out  of  the  state,  and  so 
concealing  him  that  the  attorney  could 
not  obtain  his  evidence  or  prove  the 
damages  he  had  sustained,  the  attorney 
was  entitled  to  recover  from  the  rail- 
road company  his  proportion  of  the 
amount  of  the  settlement.  Powell  v. 
Galveston,  etc.,  R.  Co.  (Civ.  App.),  78 
S.  W.  975. 

Since  the  law  of  this  state  permits 
contracts  giving  the  attorney  a  part  in- 
terest in  the  client's  claim  as  compensa- 
tion for  collecting  it,  a  clause  in  such 
contract  prohibiting  the  client  from  set- 
tling the  claim  without  the  attorney's 
2   Tex— 38 


consent  is  not  against  public  policy,  this 
being  the  law  without  such  clause.  Ft. 
Worth,  etc.,  R  Co.  v.  Carlock,  33  Tex. 
Civ.  App.  202,  75  S.  W.  931. 

In  the  case  of  AUcorn  v.  Butler,  9 
Tex.  56,  the  supreme  court  decided  that 
an  attorney  who  had  contracted  with 
his  client  for  a  specific  fee,  and  who  per- 
formed services  in  pursuance  of  the  con- 
tract, either  himself  or  by  other  com- 
petent persons,  could  not  be  deprived  bf 
his  right  to  his  fee,  because  his  client 
saw  fit  to  compromise  the  suit.  Hill  v. 
Cunningham,  25  Tex.  25,  26,  31. 

In  Hill  v.  Cunningham,  25  Tex.  25,  32, 
the  court  held  that  where  the  attorney 
contracts  with  the  client  for  a  contin- 
gent fee,  to  depend  upon  the  result  of 
the  suit,  if  the  client  compromises  the 
suit  without  consulting  the  attorney,  and 
without  the  attorney's  consent,  then  the 
attorney  will  be  entitled  to  recover  the 
whole  amount  of  the  fee,  in  like  manner 
as  if  the  contingency  had  transpired 
upon  which  the  payment  of  the  fee  was 
made  to  depend.  Merchants'  Nat.  Bank 
v.  Eustis,  8  Tex.  Civ.  App.  350,  357,  28 
S.  W.  227. 

But  in  Merchants'  Nat.  Bank  v.  Eus- 
tis, 8  Tex.  Civ.  App.  350,  357,  28  S.  W. 
227,  the  court  held  that  the  rule  here 
announced  should  only  be  given  appli- 
cation to  cases  where  the  evidence 
fails  to  show  what  would  have 
been  the  result  of  the  litigation 
had  the  compromise  not  been  made, 
and  that  it  would  be  unreasonable 
to  hold  that  an  attorney  should  receive 
compensation  on  the  basis  of  a  success- 
ful termination  of  the  suit,  when  the 
evidence  affirmatively  shows  that  such 
would  not  have  been  the  result.  Mer- 
chants' Nat.  Bank  v.  Eustis,  8  Tex.  Civ. 
App.  350,  357,  28  S.  W.  227;  Lynch  v. 
Munson  (Civ.  App.),  61  S.  W.  140,  142. 

When  Client  Would  Be  Injured.— 
Cases  might  undoubtedly  present  them- 
selves in  which  the  attorney  would  not 
be  permitted  to  control  the  suit,  so  as 
to  prevent  a  compromise,  or  in  other 
words,  where  the  attorney  would  not  be  • 
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permitted  to  continue  the  litigation  to 
the  injury  of  the  client.  Hill  v.  Cun- 
ningham, 25  Tex.  25,  26,  32. 

In  such  cases,  it  would  become  the 
duty  of  the  client  to  consult  the  attor- 
ney, and  to  obtain  his  consent  to  the 
compromise  of  the  suit,  upon  such  defi- 
nite agreement  in  relation  to  the  attor- 
ney's fee  as  the  parties  might  think 
proper  to  make.  Merchants'  Nat.  Bank 
v.  Eustis,  8  Tex.  Civ.  App.  350,  357,  28 
S.  W.  227;  Hill  v.  Cunningham,  25  Tex. 
25,  26,  32. 

3.  Effect  upon  Performance. 

Where  defendants,  as  attorneys,  suc- 
cessfully prosecuted  plaintiffs  suit  to 
recover  land,  under  an  agreement 
whereby  they  were  invested  with  title 
to  one-half  thereof  immediately  upon  its 
recovery,  and  entitled  to  joint  posses- 
sions with  him,  and  their  proportion  of 
the  rents,  and  plaintiff  thereafter  took 
possession  of  more  than  one-half  of  the 
land,  attempted  to  secure  exclusive  pos- 
session of  all  of  it,  denied  defendants' 
right  or  title  to  any  part  thereof,  and 
instructed  tenants  not  to  pay  defendants 
any  rent  whatever,  such  violation  ab- 
solved defendants  from  any  further  ob- 
ligation which  may  have  rested  on 
them  to  pay  further  costs  and  expenses 
incurred  in  the  litigation.  Cahill  v. 
Dickson  (Civ.  App.),  77  S.  W.  281,  af- 
firmed in  98  Tex.  611,  no  op. 

And  in  Raley  v:  Smith  (Civ.  App.), 
73  S.  W.  54,  the  court  held  that  attorney 
who  contracted  for  the  collection  of  a 
claim  and  reduced  it  to  judgment  were 
entitled  to  recover  commissions  even 
though  the  claim  was  collected  by  an- 
other attorney. 

Contract  Not  Performed. — Where  an 
attorney  contracted  "to  procure"  for  de- 
fendant certain  school  land,  and  to  re- 
ceive $200  for  his  services,  contingent 
on  success,  he  did  not  perform  his  con- 
tract by  successfully  conducting  certain 
litigation  against  a  prior  claimant  of  the 
land;  the  land  commissioner  having 
subsequently  awarded  the  land  to  a  third 
person,  on  the  ground  that  it  was  not 


subject  to  sale  to  defendant  at  the  time 
of  his  application.     Shaw  v.  Threadgill 

(Civ.  App.),  115  S.  W.  671. 

« 

C.  WHEN     FEE     HELD    TO    BE 
EARNED. 

In  General — The  general  rule  is  that 
the  pay  for  services,  including  those  of 
an  attorney,  is  due  as  soon  as  the  serv- 
ice is  rendered.  Jones  v.  Lewis,  11  Tex. 
359. 

This  does  not  apply  to  particular  acts 
of  service,  where  there  has  been  entire 
contract  to  perform  a  continuous  serv- 
ice, as,  for  example,  -to  advise  and  assist 
an  administrator  in  the  settlement  of  an 
estate,  or  to  prosecute,  or  defend  a  suit 
in  final  judgment;  in  such  case9thepay 
is  not  due  until  the  service  is  terminated 
by  performance  or  by  discharge  of  the 
attorney.    Jones  v.  Lewis,  11  Tex.  359. 

Thus  if  an  administrator  should  em- 
ploy an  attorney,  by  a  continuous  and 
entire  contract,  to  advise  and  assist  in 
the  settlement  of  the  estate,  for  a  certain 
compensation,  and  die,  resign,  or  be  re- 
moved, and  the  new  administrator 
should  continue  the  attorney  in  his  serv- 
ices, the  presumption  would  be,  that  the 
first  contract  was  continued  or  ratified: 
but  the  law  will  not  raise  a  presumption 
of  such  contract  with  the  former  ad- 
ministrator; and  in  the  absence  of  proof 
of  its  having  been  made,  the  attorney 
would  be  entitled  to  demand  compensa- 
tion for  his  services,  as  they  were  per- 
formed; and  the  statute  of  limitations 
would  run  accordingly.  Jones  v.  Lewis, 
11  Tex.  359. 

Money  Not  Paid  Attorney.— A  claim 
was  placed  in  hands  of  an  attorney  for 
suit  upon  agreement  that  he  should  have 
for  his  fee  one-half  of  the  amount  he 
should  realize.  He  prosecuted  the  claim 
to  final  judgment  against  a  solvent  de- 
fendant. The  money  realized  in  satis- 
faction was  not  actually  paid  to  him. 
Held,  that  such  fact  in  no  way  affected 
his  right  to  the  fee  contracted  for. 
James  v.  Turner,  78  Tex.  241,  14  S.  W. 
574. 
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Condition  Precedent    to  Recovery. — 

An  attorney  contracted  with  heirs  of 
one,  *whose  estate  was  being  admin- 
istered that  he  would  render  all  profes- 
sional services  necessary  in  litigating 
the  title  of  the  estate  to  lands,  and 
would  pay,  compromise  or  discharge  in 
some  way  all  debts  established  against 
the  estate.  The  contract  further  pro- 
vided that  he  should  be  entitled  to  one- 
half  the  land  of  the  estate  upon  its  final 
settlement,  distribution,  and  partition, 
after  payment  of  all  lawful  debts,  costs, 
and  charges.  Held,  that  the  payment, 
compromise,  or  discharge  in  some  way 
of  all  debts  established  against  the  es- 
tate was  a  condition  precedent  to  the 
right  of  the  attorney  to  receive  the  one- 
half  set  forth  in  the  contract.  Mc- 
Campbell  v.  Durst,  73  Tex.  410,  11  S. 
W.  380. 

An  attorney,  having  rendered  valuable 
services  with  his  client's  acquiescence 
and  approval,  can  not  recover  therefor 
under  an  express  contract  to  pay  a  cer- 
tain sum  therefor,  where  the  contract 
was  made  on  condition  of  the  approval 
of  the  client's  son,  and  such  approval 
was  not  given.  Boyd  v.  Boyce  (Civ. 
App.),  53  S.  W.  720. 

D.  RIGHT  TO  EXTRA  COMPENSA- 
TION. 

Though  an  attorney  having  a  contract 
with  his  client  regarding  one  matter, 
may  make  a  valid  contract  regarding  an- 
other subject  matter,  and  provide  for 
additional  compensation,  yet,  on  account 
of  the  power  which  the  attorney's 
former  employment  gives  him  to  influ- 
ence the  actions  and  intents  of  his  client, 
such  contracts  should  be  closely 
scrutinized,  and  when  the  compensation 
contracted  for  by  the  attorney  is  unrea- 
sonably large  when  compared  with  the 
services,  it  should  not  be  allowed.  Wa- 
terbury  &  Co.  v.  Laredo,  68  Tex.  565,  5 
S.  W.  81. 

Mr.  Justice  Stayton,  in  discussing  the 
question  as  to  right  to  extra  compensa- 
tion in  Waterbury  &  Co.  v.  Laredo,  68 
Tex.  565,  5  S.  W.  81,  uses  this  language: 


The  rule  which  denies  to  an  attorney  the 
right  to  make  an  agreement  with  his 
client  after  an  employment  in  a  particu- 
lar business,  by  which  the  contract  is 
so  raised  as  to  secure  greater  compensa- 
tion to  the  former  than  was  first  agreed 
upon,  is  wholesome,  and  has  its  founda- 
tion in  principles  adopted  to  secure 
clients  against  imposition.  It  tends  to 
preserve  the  purity  of  the  bar  and  to  ac- 
complish the  ends  of  justice,  and  it 
ought  not  to  be  departed  from  unless 
in  some  case  peculiar  in  its  facts.  Kahle 
v.  Plummer  (Civ.  App.),  74  S.  W.  786. 

Thus  where  the  principal  question 
raised  in  a  controversy,  and  which  is  de- 
cisive of  the  matter,  is  as  to  the  validity 
of  an  agreement  made  by  the  client  with 
his  attorney  to  pay  the  attorney  an  ad- 
ditional sum,  above  the  amount  that  had 
been  theretofore  agreed  upon,  to  per- 
form certain  service,  no  undue  influence 
being  in  any  way  exerted  by  the  attor- 
ney upon  the  client,  held  there  is  noth- 
ing in  this  case  that  is  peculiar  in  its 
facts  that,  in  the  court's  opinion,  author- 
izes a  departure  from  the  rule  stated  by 
Justice  Stayton.  Kahle  v.  Plummer 
(Civ.  App.),  74  S.  W.  786. 

E.  CONTRACT  WITH  LAW  FIRM. 

See,  generally,  the  title  PARTNER- 
SHIP. 

Death  Terminates  Relation.— The 
death  of  one  member  of  a  law  firm 
terminates  the  employment  by  clients 
of  such  firm.  Wright  v.  McCampbell, 
75  Tex.  644,  645,  13  S.  W.  293;  Landa  v. 
Shooks,  87  Tex.  608,  30  S.  W.  536.  See 
ante,  "Effect  of  Death,"  VI,  B,  2. 

Survivors  Can  Not  Insist  upon  Con- 
tinuing Services. — Upon  the  death  of  a 
member  of  a  law  firm  having  unfinished 
business,  the  survivors  have  no  right  to 
insist  upon  continuing  their  services  in 
the  case,  against  the  will  of  the  client, 
because  the  fee  has  not  been  paid. 
Wright  v.  McCampbell  &  Son,  75  Tex. 
644,  645,  13  S.  W.  293. 

Right  of  Recovery  at  Time  of  Death. 
— That  the  employment  of  a  law  firm 
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was  made  from  confidence  reposed  in 
one  member  of  it  who  dies  before  the 
business  is  completed,  does  not  affect 
the  right  of  the  surviving  partners  to  re- 
cover for  the  work  done  on  the  con- 
tract at  the  time  of  the  death.  Wright 
v.  McCampbell  &  Son,  75  Tex.  644,  13 
S.  W.  293;  Landa  v.  Shook,  87  Tex.  608, 
30  S.  W.  536.  See  post,  "Recovery  upon 
Quantum  Meruit,"  IX,  H,  1. 

No  Liability  to  Firm  When. — One 
who  has  employed  a  lawyer,  who  after- 
wards takes  in  a  partner  who  assists  in 
the  case,  does  not  become  liable  to  the 
firm  for  the  fee  contracted  to  be  paid 
to  the  one  contracted  with  before  the 
partnership,  by  simply  taking  or  con- 
sulting with  such  partner  about  the  case, 
and  to  that  extent  recognizing  him  as 
his  attorney.  Carr  v.  Wilkins,  44  Tex. 
424. 

To  render  a  client  so  liable  to  the  new 
partner  the  relation  of  attorney  and 
client  must  be  shown  to  have  existed, 
and  such  recognition  must  be  such  as  to 
incorporate  the  incoming  partner  into 
the  contract  of  employment  as  a  party 
to  it  by  express  terms  or  by  necessary 
implication.  Carr  v.  Wilkins,  44  Tex. 
424. 

F.  CONSTRUCTION  OF  CON- 
TRACT. 

On  the  issue  whether  the  written  con- 
tract of  an  attorney  for  legal  services 
bound  him  to  defend  a  certain  suit,  the 
conclusion  by  the  court  of  civil  appeals, 
in  the  light  of  all  the  circumstances  sur- 
rounding its  execution,  that  it  did  not 
so  intend,  must  be  sustained  by  the  su- 
preme court  when  the  terms  of  the  con- 
tract did  not  require  a  contrary  con- 
struction as  a  matter  of  law.  Thomas 
v,  Morrison,  92  Tex.  329,  333,  48  S. 
W.  500,  reversing  in  part  46  S.  W.  46. 

G.  AMOUNT  OF  COMPENSATION. 
1.  Under  Contract. 

Contract  Leaving  Employer  Right  to 
Fix  Compensation. — A  contract  of  em- 
ployment which  leaves  to  the  employer 
the  right  to  fix  the  compensation  for 
the  services  is  valid,  and  his  determina- 


tion of  the  amount  is  valid  if  made  in 
good  faith.  Tennant  v.  Fawcett,  94 
Tex.  Ill,  58  S.  W.  824. 

Void  Contract  for— Collection  of 
Claim  against  Government— Where, 
after  the  act  of  congress  of  March  3, 
1891,  fixing  the  maximum  allowance  for 
attorney  fees  for  the  collection  of  Indian 
depredation  claims  at  15  per  cent,  de- 
fendant, in  order  to  secure  the  collection 
of  a  claim  of  that  character,  agreed  in 
writing  with  plaintiff  to  give  him  10  per 
cent  of  the  amount  that  should  be  al- 
lowed by  the  court  of  claims,  in  addition 
to  the  15  per  cent  which  the  court  was 
to  allow,  such  contract  was  void  because 
in  violation  of  the  policy  of  the  act  of 
congress  which  impliedly  prohibits  con- 
tracts for  a  larger  amount  than  specified 
therein.  Lynch  v.  Pollard,  26  Tex.  Civ. 
App.  103,  62  S.  W.  945. 

Recovery  for  Services  Where  Original 
Agreement  Departed  from.— Plaintiffs 
employed  attorneys  to  collect  a  claim  on 
a  10  per  cent  basis.  After  suit  had  been 
pending  some  years,  plaintiffs  desired 
to  dismiss  at  their  cost,  and  offered  their 
attorneys  $50,  which  they  refused,  stat- 
ing that  they  thought  a  settlement  could 
be  had  with  the  railroad  defendant  for 
$500,  in  which  case  they  would  expect 
a  "round  fee."  Plaintiffs  replied  that  in 
that  event  they  would  pay  a  better  fee 
than  $50.  The  attorneys  made  the  set- 
tlement, divided  the  money  among 
themselves,  dismissed  the  suit  as  to  the 
railroad  company,  and  entered  judg- 
ment against  the  insolvent  defendants. 
Held,  in  an  action  by  plaintiff  against 
one  of  the  attorneys  to  recover  the 
amount  received  from  the  railroad  com- 
pany, that  the  attorneys,  in  making  the 
settlement,  were  not  acting  under  the 
original  10  per  cent,  contract,  and  were 
entitled  to  a  reasonable  fee.  Herndon 
v.  Lammers  (Civ.  App.),  55  S.  W.  414. 
2.  In  Absence  of  Contract, 
a.  General  Rule  as  to  Reasonable  Com- 
pensation. 

Where  there    has    been    no    specific 
.agreement  for  compensation,  an  attor- 
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ney  is  entitled  to  recover  reasonable 
compensation  for  the  services  rendered. 
Tindol  v.  Beasley  (Civ.  App.),  40  S.  W. 
155,  156;  Ward  v.  Armistead,  17  Tex. 
Civ.  App.  374,  43  S.  W.  63. 

T.  wrote  to  an  attorney  to  ascertain 
whether  there  was  a  suit  pending  in- 
volving the  title  to  certain  land,  and,  if 
there  was,  to  let  him  know  what  they 
would  charge  to  defend  it.  The  attor- 
neys replied  that,  if  they  found  that  such 
suit  was  pending,  they  would  defend  it, 
but  did  not  state  their  charge,  and  after 
ascertaining  that  suit  had  been  brought, 
and  that  T's  vendee  had  made  himself  a 
party,  and  was  asked  judgment  against 
T.  on  his  warranty,  said  attorneys,  act- 
ing for  all  the  defendants  therein,  pro- 
cured a  compromise,  and  the  suit  was 
dismissed  as  to  T's  vendee.  T.  was 
never  served  with  process,  nor  did  the 
attorneys  answer  for  him.  Held,  that 
he  was  liable  for  the  reasonable  value 
of  the  services.  Tindol  v.  Beasley  (Civ. 
App.),  40  S.  W.  155. 

Recovery  for  Services  in  Appellate 
Court. — In  an  action  by  an  attorney  for 
services  in  defending  an  action  of  tres- 
pass to  try  title  in  the  district  and  ap- 
pellate courts,  and  in  a  partition  suit 
following  as  a  result  of  an  unsuccessful 
defense,  evidence  examined,  and  held  to 
show  that  plaintiff,  as  attorney,  as- 
sisted in  the  partition  suit  without  the 
knowledge  or  consent  of  his  client,  and 
was  not  entitled  to  recover  for  services 
therein.  Morris  v.  Kesterson  (Civ. 
App.),  88   S.  W.  277. 

Where  an  attorney  did  not  inform  his 
clients  of  a  collection  he  had  made,  and 
received  a  payment  from  his  client  on 
account  of  the  same  case,  such  payment 
will  not  defeat  the  attorney's  right  to  a 
reasonable  fee  for  his  services,  it  not  ap- 
pearing that  it  was  accepted  as  such. 
Herndon  v.  Lammers  (Civ.  App.),  55  S. 
W.  414. 

One-Half  of  Recovery  Held  Not  Un- 
reasonable.— An  agreement  to  g;ve  one- 
half  of  what  might  be  recovered  upon  a 
claim  for  legal  services  to  an  attorney 


and  contingent  upon  success  may  be 
reasonable  when  the  claim  is  contested, 
suit  necessary,  and  the  result  doubtful. 
James  v.  Turner,  78  Tex.  241  14  S.  W. 
574. 

Evidence  Showing  $300  Reasonable 
Fee. — Where  the  undisputed  testimony 
shows  that  the  suit  involved  the  title  to 
758  acres  of  land,  and  was  a  difficult  one 
to  defend  stubbornly  fought,  and  pre- 
sented questions  of  law  requiring  much 
time  and  labor,  an  attorney's  fees  of 
$300  was  reasonable.  Simkins  v.  Searcy, 
10  Tex.  Civ.  App.  406,  407,  32  S.  W.  849, 
affirmed  in  93  Tex.  738,  no  op. 

And  where  the  evidence  is  uncontro- 
verted  which  fully  establishes  that  plain- 
tiff rendered  services,  as  an  attorney  at 
law,  for  the  defendant,  such  as  were  not 
contemplated  by  the  written  contract, 
and  that  defendant  received  the  benefit 
of  such  services,  the  court  held  that  they 
were  reasonable  worth  the  sum  of  $200, 
and  he  should  have  recovered  the 
amount  claimed.  Clarke  v.  Faver  (Civ. 
App.),  40  S.  W.  1009,  1010. 

b.  How  Determined. 

Evidence  as  to  Ordinary  Charges  in 
Similar  Cases. — Where  the  amount  of 
compensation  to  be  paid  to  an  attorney 
is  not  fixed,  evidence  of  facts  in  relation 
to  the  services  rendered,  as  well  as  an 
estimate  of  their  value  made  by  attor- 
neys, based  on  the  customary  fees 
charged  in  such  cases,  is  admissible. 
Hamman  v.  Willis,  62  Tex.  507. 

And  in  International,  etc.,  R.  Co.  v. 
Clark,  81  Tex.  48,  16  S.  W.  631,  the  court 
held  in  determining  the  reasonable  value 
of  services,  evidence  as  to  the  nature 
of  the  litigation,  the  amount  involved, 
and  the  interests  at  stake,  the  capacity 
and  fitness  of  the  plaintiffs  for  the  re- 
quired work,  the  services  and  labor  ren- 
dered by  plaintiffs,  the  length  of  time 
occupied  by  them  and  the  benefit,  if  any, 
derived  by  defendants  from  the  litiga- 
tion. 

Effect  of  Opinion  of  Other  Lawyers. 
— In  determining  the  value  of  an  attor- 
ney's services  the  opinions  of  other  at- 
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torneys  who  are  familiar  with  the  case 
as  to  such  value  will  be  considered  but 
can  not  bind  the  jury,  if  they  think  it 
just  they  may  consider  it  but  if  they  do 
not  they  may  find  any  amount  they  see 
fit.  International,  etc.,  R.  Co.  v.  Clark, 
81  Tex.  48,  51,  16  S.  W.  631. 
H.  RECOVERY. 
1.   Recovery  upon  Quantum  Meruit 

When  Member  of  Law  Firm  Dies. — 
Where  there  was  a  contract  by  one 
member  of  a  law  firm  to  conduct  a  suit 
to  its  termination  and  he  died,  the  other 
members  of  the  firm  can  recover  on  a 
quantum  meruit  upon  the  client  refusing 
to  retain  them  to  finish  the  litigation. 
Landa  v.  Shook  (Civ.  App.),  31  S.  W. 
57.  See  ante,  "Contest  with  Law  Firm," 
IX,  E. 

Contract,  Though  Nonenforceable, 
Can  Be  Proved  in  Support  of  Quantum 
Meruit. — The  fact  that  a  contract  for 
services  was  invalid,  because  of  want  of 
authority  in  a  receiver,  does  not  render 
it  improper  that  it  should  be  proved  in 
support  of  a  quantum  meruit  and  the 
reasonable  value  of  the  services  ren- 
dered thereunder  at  the  instance  of  a 
bank  or  its  receiver,  the  benefits  of 
which  it  has  received,  can  be  recovered 
as  upon  a  quantum  meruit,  though  the 
contract  itself  can  not  be  enforced, 
where  the  receiver  had  power  to  employ 
counsel  to  represent  him  in  litigation  as 
he  deemed  necessary,  and  to  pay  the 
reasonable  value  of  such  services.  Bar- 
rett v.  Henrietta  Nat.  Bank,  78  Tex.  222, 
14  S.  W.  569;  Stevens  v.  Lee,  70  Tex. 
279,  8  S.  W.  40;  Sprague  v.  Haines,  68 
Tex.  215,  218,  4  S.  W.  371;  Henrietta 
Nat.  Bank  v.  Barrett  (Civ.  App.),  25  S. 
W.  456,  457,  affirmed  in  93  Tex.  663, 
no  op. 
%.  Limitation  of  Action. 

The  statute  of  limitations  begins  to 
run  against  an  attorney  as  soon  as  the 
services  contracted  for  have  been  com- 
pleted. Jones  v.  Lewis,  11  Tex.  359; 
G.  C.  &  S.  F.  R.  Co.  v.  Hutcheson,  3 
App.  Civ.  Cases,  §§  96,  98.  See,  gen- 
erally, the  title  LIMITATION  OF  AC- 


TIONS AND  ADVERSE  POSSES- 
SION. 

Notice  Condition  Precedent— Where 
the  client  settles  a  controversy  without 
knowledge  of  the  attorney  conducting 
the  litigation  and  continuing  to  perform 
ervices,  limitation  does  not  begin  to  run 
against  the  claim  of  the  latter  for  com- 
pensation until  he  has  notice  of  the  set- 
tlement. Cobb  v.  First  Nat.  Bank,  91 
Tex.  226,  42  S.  W.  770. 

Plaintiff  was  hired  by  the  receiver  of 
a  bank  to  conduct  a  litigation  for  it,  he 
to  receive  half  of  what  he  recovered. 
Unknown  to  him,  the  bank  settled  the 
litigation  by  compromise.  Held,  that 
plaintiffs  cause  of  action  against  the 
bank  for  services  rendered  did  not  ac- 
crue till  he  learned  of  such  settlement. 
Henrietta  Nat.  Bank  v.  Barrett  (Civ. 
App.),  25  S.  W.  456,  affirmed  in  93  Tex. 
663,  no  op. 

Thus  an  attorney  obtained  judgment 
for  a  bank  for  the  amount  of  a  note  and 
attorney's  fees  stipulated  therein,  which 
fees  By  the  agreement  were  to  belong 
to  him.  Afterwards  the  bank,  without 
concealment  and  without  knowledge  by 
those  then  managing  it  of  the  attorney's 
interest  therein,  settled  the  judgment  by- 
compromise.  Held,  that  the  bank  occu- 
pied a  relation  of  trust  to  its  attorney 
with  reference  to  the  judgment,  and 
limitation  would  not  run  in  its  favor 
against  the  claim  for  the  attorney's  fees 
until  he  was  notified  of  the  settlement. 
Cobb  v.  First  Nat.  Bank,  91  Tex.  226, 
42  S.  W.  770. 

3.  Pleading, 
a.  Petition, 

What  Must  Be  Averred— Where  a 
certificate  only  allows  attorney's  fees 
after  a  demand  for  payment,  to  author- 
ize a  recovery  of  attorney's  fees  in  judg- 
ment by  default,  "that  payment  was  de- 
manded" must  have  been  averred;  not 
that  payment  was  requested."  Bayha 
v.  Carter,  7  Tex.  Civ.  App.  1,  26  S.  W. 
137. 

Need  Not  Allege  Performance.- 
Where  one  party  promises  to  render  cer- 
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tain  services,  the  time  of  rendering 
which  can  not,  from  the  nature  of  the 
services,  be  fixed  in  consideration  of  a 
certain  sum  of  money  to  be  paid  at  a 
stipulated  time,  in  an  action  for  the  re- 
covery of  the  money  after  the  time  fixed 
for  its  payments,  it  is  not  necessary  to 
allege  performance  of  the  services. 
Smith  v.  Lipscomb,  13  Tex.  532. 

But  in  an  action  by  an  attorney  at  law 
on  a  special  contract  for  professional 
services,  under  a  general  averment  of 
performance  the  plaintiff  may  prove 
performance  by  substitution  with  the 
defendant's  consent.  Smith  v.  Lips- 
comb, 13  Tex.  532. 

Services  Need  Not    Be     Itemized. — 

Professional  services  rendered  by  an  at- 
torney to  his  client  were  not  of  a 
character  to  be  itemized.  They  were  all 
rendered  in  respect  to  one  matter,  and 
consisted  of  such  labor  as  a  lawyer 
usually  bestows  upon  the  preparation  of 
a  defense  to  a  cause,  the  investigation 
of  the  merits  of  the  defense,  and  the 
law  and  the  facts  relied  on;  the  drawing 
up  of  answers;  advice  to  his  client;  and 
other  similar  services.  They,  all  to- 
gether, constituted  a  professional  atten- 
tion to  the  causes  in  which  they  had 
been  employed,  which  can  not  well  be 
divided  into  parts,  but  must  be  charged 
for  as  a  whole.  The  court  held  that 
there  was  no  necessity  for  an  itemized 
statement  of  the  particular  services  ren- 
dered. Carothers  v.  Walton  (Sup.),  1 
S.  W.  79. 

Suit  for  Abandonment  Maintainable 
without  Averring  Occurrence  of  Event, 
to  Which  Performance  on  Part  of  De- 
fendant Deferred. — P.  contracted  with 
W.  &  R.,  a  firm  of  lawyers,  for  their 
services  in  her  behalf  in  the  matter  of 
the  estate  of  her  deceased  husband,  in 
which  she  had  a  large  interest,  agreeing 
to  pay  them  $5,000  as  soon  as  she  was 
in  funds  from  the  estate.  W.  &  R.  at 
once  entered  upon  their  employment 
under  the  contract,  but  P.  shortly  after- 
wards discharged  them,  without  cause, 


notifying  them  that  she  had  employed 
other  counsel,  and  refusing  to  accept 
further  service  from  them.  Held,  that 
W.  &  R.  might  maintain  an  action 
against  P.  for  such  breach  of  the  con- 
tract without  averring  that  P.  was  in 
funds  from  her  deceased  husband's  es- 
tate.    Putman  v.  Wheeler,  65  Tex.  522. 

Allegations  Sufficient. — Where  the 
plaintiff  alleged  that  he,  as  an  attorney 
at  law,  had  obtained  a  judgment  in 
favor  of  Fowler  against  Poor,  for  which 
Fowler  had  promised  to  pay  him  as 
much  as  his  services  were  worth  and 
that  said  services  were  worth  $300,  but 
that  said  Fowler,  combining  and  con- 
federating with  one  Shelton  to  defraud 
plaintiff  of  his  just  rights,  had  made  a 
pretended  sale  of  the  said  judgment  to 
Shelton,  and  that  Shelton  had  received 
in  part  satisfaction  of  said  judgment  a 
certain  note  made  by  one  Trimble  in 
consideration  of  the  purchase  money  of 
tract  of  land  of  Poor,  upon  which  a 
lien  for  the  satisfaction  of  the  said  judg- 
ment existed;  that  Fowler  was  insol- 
vent; the  plaintiff  was  remediless  unless 
his  lien  should  be  enforced;  Tie  prayed 
for  process  against  Fowler,  and  that 
Trimble  be  ordered  to  pay  the  same 
out  of  the  debt  due  by  Trimble  to  Shel- 
ton; held,  that  a  demurrer  to  the  petition 
by  Fowler  was  properly  overruled. 
Fowler  v.  Morrill,  8  Tex.  153. 

b.   Answer. 

When  Not  Subject    to    Exception. — 

Wrhere  plaintiff  sued  defendant  for  a 
sum  of  money  alleged  to  be  due  for 
legal  services  rendered  by  them,  and  ex- 
penses incurred  in  connection  with  a 
suit  in  the  federal  western  district 
court  of  Louisiana,  the  fee  was  never 
fixed  by  the  parties  and  the  suit  is  for 
the  reasonable,  value  of  the  services  and 
expenses,  an  answer  of  defendant  which 
alleged  that  appellees  had  not  performed 
any  services,  and  had  agreed  to  cancel 
the  contract,  was  not  subject  to  excep- 
tion. Higgins  v.  Matlock  (Civ.  App.), 
95  S.  W.  571,  572. 
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4.  Trial. 

a.  Evidence. 

(1)  Burden  of  Proof. 

When  on  Attorney. — In  an  action 
brought  by  plaintiff  against  defendant 
to  recover  of  him  the  amount  of  a  con- 
tingent attorney's  fee  which  plaintiff 
claims  he  was  entitled  to  in  a  suit 
brought  by  him  as  attorney  for  defend- 
ant, plaintiff  averred  that  he  had  been 
employed  by  defendant  to  prosecute  a 
suit  against  the  guardian  of  defendant 
and  the  sureties  on  his  bond  to  recover 
the  value  of  lands  alleged  to  have  been 
fraudulently  sold  by  the  guardian,  and 
the  proceeds  diverted  and  misapplied. 
Defendant  assigned  to  him  one-half  of 
the  amount  to  be  realized  therefrom;  de- 
fendant, without  his  knowledge  or 
consent,  dismissed  such  suit  in  consid- 
eration of  $10  paid  him  by  the  guardian, 
whereby  plaintiff  alleges  that  he  was 
damaged  in  a  sum  equal  to  half  the  value 
of  the  judgment  he  would  have  pro- 
cured. The  court  held  that,  to  entitle 
the  attorney  to  recover,  he  must  show 
that  from  a  suit  prosecuted  by  him  a 
recovery  would  have  followed  and  that 
such  judgment  could  have  been  col- 
lected. Lynch  v.  Munson  (Civ.  App.), 
59  S.  W.  603. 

When  an  attorney  brings  an  action 
for  the  recovery  of  a  contingent  fee 
dependent  upon  the  successful  termi- 
nation of  client's  suit,  and  such  suit 
is  lost  by  the  conduct  of  the  client,  it  is 
necessary  for  him  to  establish  as  a  fact 
that  it  would  otherwise  not  have  been 
lost  except  for  the  client's  conduct. 
Wilbur  v.  Lane  (Civ.  App.),  115  S.  W. 
298,   299. 

On  Client  to  Show  Unreasonable- 
ness.— Where  there  was  no  proof  as  to 
the  reasonableness  of  a  contract  be- 
tween an  attorney  and  client,  the  court 
held  that  it  vested  upon  the  defendant 
to  prove  that  it  was  void  and  unreason- 
able. Tabet  v.  Powell  (Civ.  App.),  78 
S.  W.  997,  affirmed  in  98  Tex.  634,  no 
op. 
But   where   the   cause   of  action    al- 


leged was  legal  services  performed  by 
plaintiff  at  the  request,  etc.,  of  the 
defendant.  They  pleaded  general  de- 
nial. The  testimony  was  conflicting 
as  to  the  employment  by  defend- 
ants of  the  plaintiff.  Held,  error 
to  charge  the  jury  that  it  developed 
upon  the  defendants  to  prove  by  pre- 
ponderance of  evidence  that  they  had 
not  employed  the  plaintiff.  Murphy  v. 
Old,  «82  Tex.  22,  17  S.  W.  928.  See 
generally,  the  title  PRESUMPTIONS 
AND  BURDEN  OF  PROOF. 

(2)    Admissibility. 

See,  generally,  the  title  EVIDENCE. 

Evidence  of  an  Agent — Evidence  of 
an  agent  through  whom  plaintiff  em- 
ployed attorneys  to  make  a  collection 
for  him,  and  of  a  third  person,  is  ad- 
missible to  show  the  terms  of  such 
contract  as  to  defendants'  compensa- 
tion where  such  agent  testifies  that  he 
made  the  contract  with  defendants,  and 
that  he  immediately  afterwards  re- 
ported the  terms  thereof  to  plaintiff  in 
the  presence  of  such  third  person,  but 
that  he  had  forgotten  the  terms.  Britt 
v.  Burghart,  16  Tex.  Civ.  App.  78,  41 
S.  W.  389,  affirmed  in  93  Tex.  656, 
no  op. 

Evidence  of  Adjustment— An  at- 
torney surrendering  all  claims  to  his 
fee  because  his  client  would  not  pay 
him  what  he  asked,  was  held  to  be 
withput  consideration  and  no  evidence 
of  an  adjustment  of  the  controversy. 
Carothers  v.  Walton  (Sup.),  1  &  W. 
79,  80. 

Evidence  of  Services  Rendered  in 
Another  Suit — Where  a  contract  be- 
tween the  parties  for  legal  services  was 
as  to  a  suit  pending  in  the  federal 
court,  and  appellees  declared  upon  that 
contract,  they  were  not  permitted  to 
testify  as  to  services  performed  in  con- 
nection with  another  suit  in  the  state 
courts  of  Louisiana.  Higgins  v.  Mat- 
lock (Civ.  App.),  95  S.  W.  571,  572. 

Parol  Evidence. — It  was  not  error  to 
exclude  parol  evidence  offered  by  the 
plaintiff  to  prove  that  he  as  attorney 
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for  the  defendants  instituted  suits  in 
the  district  court  of  the  United  States, 
his  stipulated  compensation  thereof 
being  the  subject  matter  of  litigation 
in  this  action.  Hughes  v.  Christy,  26 
Tex.  230. 

Acquiescence  of  Client  Inadmissible. 
— In  an  action  by  an  attorney  for  serv- 
ices alleged  to  have  been  performed 
under  an  express  contract  to  pay  a  cer- 
tain sum  therefor,  evidence  that  such 
sum  was  demanded  of  the  client,  and 
that  the  services  were  rendered  with 
bis  acquiescence,  is  inadmissible.  Boyd 
v.   Boyce   (Civ.  App.),  53  S.  W.  720. 

Admission  of  Party. — The  admissions 
of  a  plaintiff  are  competent  against 
him  when  tending  to  disprove  his  case. 
In  this  case  plaintiff,  an  attorney,  was 
suing  for  legal  services  in  having  the 
legality  of  county  bonds  tested.  The 
litigation  was  a  matter  of  general  in- 
terest, and  it  was  proposed  to  prove 
declarations  by  the  plaintiff  that  he  did 
not  expect  to  be  paid  for  his  services. 
It  was  error  to  exclude  the  testimony. 
Murphy  v.  Old,  82  Tex.  22,  17  S.  W. 
-928. 

Quitclaim  Deed  Inadmissible. — In 
Shaw  v.  Threadgill  (Civ.  App.),  115  S. 
W.  671,  672,  where  an  attorney  brought 
a  suit  to  recover  fees  for  his  services, 
a  quitclaim  deed  to  the  land  in  con- 
troversy offered  by  defendant  to  an 
occupant  of  the  land  as  a  compromise 
in  an  action  for  damages,  held  to  be 
inadmissible. 

Evidence  in  Rebuttal. — Where  an  at- 
torney at  law,  in  consideration  of  a 
certain  fee  to  be  paid  at  a  certain  time, 
undertook  to  attend  to  certain  suits, 
etc..  and  having  sued  for  the  fee,  the 
defendant  denied  that  the  plaintiff  had 
rendered  the  service,  and  on  the  trial 
proved  that  plaintiff  had  not  rendered 
the  services  in  person,  it  was  held  that 
it  was  competent  for  the  plaintiff,  with- 
out allegation,  to  rebut  the  testimony 
of  the  defendant  by  proving  that  by 
procurement  of  the  plaintiff,  with  de- 
fendant's   consent,     another     attorney 


had  done  the  service  until  he  was  dis- 
charged by  the  defendant;  and  it  was 
further  held,  that  such  proof  entitled 
the  plaintiff  to  a  recovery  as  if  the 
contract  had  been  fully  performed  by 
the  plaintiff  in  person.  Smith  v.  Lips- 
comb, 13  Tex.  532. 
(3)  Weight  and  Sufficiency. 

To  Support  an  Agreement. — Evidence 
held  to  show  a  sufficient  consideration 
to  support  an  agreement  whereby 
plaintiff's  attorneys  were  to  conduct  on 
his  behalf  a  suit  to  recover  title  to 
certain  land,  and  to  advance  costs,  etc, 
therein,  in  consideration  of  plaintiff's 
conveying  to  them  a  portion  of  the 
land  recovered,  in  accordance  with  a 
prior  agreement.  Cahill  v.  Dickson 
(Civ.  App.),  77  S.  W.  281,  affirmed  in 
98  Tex.  611,  no  op. 

Sustaining  Judgment. — In  Aycock  v. 
Baker  (Civ.  App.),  60  S.  W.  273, 
where  executrix  of  an  attorney  brought 
suit  against  another  attorney  to  re- 
cover a  share  of  a  fee  which  he  had 
contracted  to  pay  but  did  not  do  so, 
evidence  was  held  by  the  court  to  sus- 
tain a  judgment  in  favor  of  plaintiff. 

b.    Question  of  Fact. 

The  fact  that  an  attorney  rendered 
legal  services  for  another  with  his 
knowledge  and  consent  in  conducting 
a  suit  in  court,  did  not  make  the  latter 
liable  as  matter  of  law  for  his  services, 
though  rendered  under  the  belief  that 
his  employment  proceeded  from  the 
party  to  the  suit,  when  such  party 
had  not  authorized  his  employment 
and  supposed  tliat  he  was  looking  for 
his  fee  to  the  person  employing  him, 
who  had  an  interest  in  the  success  of 
the  litigation.  Swayne  v.  Union,  etc., 
Ins.  Co.,  92  Tex.  575,  50  S.  W.  566. 

Reasonable  Fee. — Where  the  only 
testimony  was  that  a  certain  amount 
was  a  reasonable  attorney's  fee,  it  was 
error  to  submit  to  the  jury  what  a 
reasonable  fee  would  be.  Herndon  v. 
Lammers  (Civ.  App.),  55  S.  W.  414. 

Quantum  Meruit. — Where  the  testi- 
mony warranted  the  inference  that  the 
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minds  of  the  litigants  had  not  met  upon 
the  terms  of  any  contract  as  the  basis 
of  the  pending  suit,  though  it  was  un- 
disputed that  the  services  were  ren- 
dered as  alleged,  and  the  pleading 
raised  such  an  issue,  the  court  properly 
submitted  to  the  jury  the  issue  of 
quantum  meruit.  Britt  v.  Burghart,  16 
Tex.  Civ.  App.  78,  41  S.  W.  389,  af- 
firmed in  93  Tex.  656,  no  op. 
c  Instructions. 

Charge  on  Reasonable  Fee.— Where 
the  court  charged  the  jury  as  follows: 
"In  determining  what  is  a  reasonable 
fee  in  this  case,  you  will  take  into  con- 
sideration the  condition  of  the  case  of 
defendant  at  the  time  of  the  employ- 
ment of  the  attorneys,  the  amount  and 
character  of  work  that  had  been  done 
in  the  case  up  to  that  time,  the  kind 
of  assistance  furnished  said  attorneys 
during  the  time  they  were  employed 
and  worked  therein,  the  condition  of 
one  of  the  lawyer's  health,  and  such 
additional  expense,  if  any,  as  defend- 
ant was  put  to  by  reason  of  one  of 
the  lawyers  not  being  able,  by  reason 
of  sickness  or  otherwise,  to  carry  out 
his  obligations  and  perform  his  duties 
as  an  attorney  to  defendant;  that  is, 
if  you  find  that  said  lawyer  was  dis- 
abled from  any  cause  to  perform  such 
services,"  ~it  was  held  to  be  proper. 
Landa  v.  Shook  (Civ.  App.),  28  S.  W. 
135,    137. 

In  a  suit  by  an  attorney  to  recover 
for  legal  services  claimed  by  defendant 
to  have  been  rendered  under  an  agree- 
ment that  he,  himself,  should  fix  the 
compensation  therefor;  which  he  had 
done,  and  paid  the  sum  so  fixed,  it 
was  error  to  charge  that  if  the  com- 
pensation was  not  agreed  on  in  ad- 
vance, plaintiff  could  recover  what  the 
services  were  reasonably  worth.  Ten- 
nant  v.  Fawcett,  94  Tex.  Ill,  58  S. 
W.    824. 

There  being  in  evidence  the  opinion 
of  several  lawyers  to  the  value  of  the 
services  for  which  compensation  was 
asked,  there  was  also  testimony  to  the 


amount  involved  and  work  performed 
by  the  plaintiffs  as  counsel  for  the  de- 
fendant. Held,  the  charge  of  the  court 
was  proper,  as  follows:  "In  ascer- 
taining the  reasonable  value  of  the 
services  of  plaintiffs  you  will  consider 
the  nature  of  the  litigation,  the  amount 
involved,  and  the  interests  at  stake: 
the  capacity  and  fitness  of  plaintiffs 
for  the  required  work;  the  services 
and  labor  rendered  by  plaintiffs;  the 
length  of  time  occupied  by  them,  and 
the  benefit,  if  any,  derived  by  defend- 
ant from  the  litigation.  And  you  are 
further  instructed  to  look  to  all  the 
evidence  in  the  case  and  to  exercise 
your  sound  discretion  and  judgment 
thereon,  and  allow  plaintiffs  such  rea- 
sonable amount  as  you  may  believe 
they  are  justly  entitled  to."  Interna- 
tional, etc.,  R.  Co.  v.  Clark,  81  Tex. 
48,   16  S.   W.  631. 

Wealth  of  Parties.— In  suit  by  coun- 
sel for  fees  against  a  railway  com- 
pany, no  testimony  being  admitted  to 
the  wealth  of  the  parties  nor  was  the 
issue  raised  otherwise,  it  was  proper 
to  refuse  an  instruction  asked  by  the 
defendant  "that  no  greater  fee  would 
be  reasonable  against  a  wealthy  man 
or  corporation  than  a  poor  man  for 
the  same  services,"  etc.  International 
etc.,  R.  Co.  v.  Clark,  81  Tex.  48,  16 
S.  W.  631. 

Compromise  of  Claim  in  Fraud  of 
Client — Plaintiff  employed  M..  an  at- 
torney, to  prosecute  a  claim  against 
a  railroad  for  damages  for  personal 
injuries,  transferring  to  him  a  half 
interest  in  the  claim  in  payment  for 
his  services  and  giving  him  power  of 
attorney  to  settle  the  claim  by  com- 
promise. Afterwards  he  attempted  to 
revoke  M.'s  employment,  and  had 
other  attorneys  to  bring  suit  on  his 
claim,  and  thereupon  M.  settled  tfce 
claim  with  an  agent  of  the  railroad, 
giving  a  release  of  it  in  full,  for  a 
small  and  inadequate  amount.  The 
court  charged  that  if  the  jury  believed 
from  the  evidence  that  in  such  settle- 
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ment  M.  and  the  agent  conspired  to- 
gether to  cheat  and  defraud  plaintiff 
of  his  claim  for  damages,  the  settle- 
ment was  void,  and  M.  thereby  for- 
feited all  claim  to  the  half  interest  so 
transferred  to  him,  held,  correct,  and 
that  a  special  charge  to  the  effect 
that  the  settlement  was  good  for  M.'s 
half  of  the  damages  was  properly  re- 
fused. Gulf,  etc.,  R.  Co.  v.  Miller, 
24  Tex.  Civ.  App.  395,  396,  60  S.  W. 
259. 

Obscure  and  Misleading. — In  an  ac- 
tion by  an  attorney  against  his  client 
for  personal  services,  on  an  issue  as 
to  whether  the  client  had  expressly 
contracted  to  pay  a  certain  sum  for 
assisting  in  the  defense  of  his  son 
when  accused  of  a  crime,  an  instruc- 
tion to  find  for  plaintiff  if  defendant 
agreed  to  pay  him  said  sum  "to  render 
services  in  the  defense  of  the  son  of 
defendant,  independent  of  any  other 
employment,"  is  erroneous,  as  being 
misleading.  Boyd  v.  Boyce  (Civ. 
App.),  53  S.  W.  720. 

Invading  Province  of  Jury. — Where 
the  only  evidence  as  to  the  reasonable- 
ness of  a  fee  was  that  $500  would  be 
a  reasonable  fee;  and  the  court,  in 
his  charge,  did  not  submit  any  less 
amount,  under  the  evidence,  it  was 
error  to  submit  to  the  jury  what  a 
reasonable  fee  would  be.  Herndon  v. 
Lammers  (Civ.  App.),  55  S.  W. 
414,    416. 

5.  Verdict. 

Sustainable. — In  a  suit,  brought  by 
a  firm  against  an  attorney  at  law  for 
a  balance  of  money  collected  by  him 
on  their  account  and  retained  by  him 
as  a  fee  for  services,  the  verdict  of  the 
jury  based  upon  facts  in  relation  to 
the  services  rendered,  as  well  as  an  es- 
timate of  their  value  made  by  the  at- 
torneys, based  on  the  customary  fees 
charged  in  such  cases,  will  not  be  dis- 
turbed. Hamman  v.  Willis,  62  Tex.  507. 

6.  Judgment 

Value  of  Services. — Where  the  evi- 
dence   showed    that   an    attorney    ren- 


dered services  in  a  suit  for  partition 
without  his  client's  consent,  the  court 
held  judgment  allowing  attorney  $100 
compensation  for  services  in  said  suit 
was  error.  Morris  v.  Kesterson  (Civ. 
App.),   88   S.   W.   277,   278. 

And  see  Ker  v.  Paschal,  1  Posey 
692,  where  $6,000  attorney's  fees  for  a 
partition  suit  rendered  in  judgment 
when  both  owned  the  land  was  held 
error. 

X.  Lien  of  Attorney. 
A.    RIGHT  TO  LIEN. 
1.    On  Paper,  Documents  and  Money 
of  Client  in  Attorney's  Possession. 

An  attorney  at  law  has  a  lien  upon 
the  papers  and  documents  received 
from  his  client,  and  upon  money  col- 
lected by  .him  in  the  course  of  his  pro- 
fession, to  secure  and  pay  himself  for 
the  fees  and  disbursements  made  by 
him  on  account  of  such  claims,  and  to 
compensate  himself  for  his  services 
in  the  collection.  But  this  lien,  like 
that  of  a  factor,  or  mechanic,  rests 
upon  possession,  and  can  not  vest  un- 
til possession  can  be  obtained.  Casey 
v.  March,  30  Tex.  181;  Texas,  etc.,  R. 
Co.  v.  Showalter,  3  App.  Civ.  Cases, 
§  69;  Raley  v.  Hancock  (Civ.  App.)f 
77  S.  W.  658. 

In  the  case  of  Kinsey  v.  Stewart,  14 
Tex.  457,  the  court  held  that  an  at- 
torney at  law  had  a  right  to  retain 
from  the  money  collected  by  him  the 
fees  to  which  he  was  entitled,  as  a 
compensation  for  his  services  in  col- 
lecting the  money,  and  that  the  ac- 
ceptance of  an  order  from  his  client 
for  the  amount  collected  did  not  op- 
erate as  a  waiver  of  his  lien  upon  the 
money  held  as  aforesaid.  Casey  v. 
March,  30  Tex.  180,  181;  Raley  v.  Han- 
cock (Civ.  App.),  77  S.  W.  658;  Texas, 
etc.,  R.  Co.  v.  Showalter,  3  App.  Civ. 
Cases,   §   69. 

And  "In  the  case  of  Able  v.  Lee,  6 
Tex.  427,  431,  the  court  says,  in  effect, 
that  an  attorney  has  a  general  lien  for 
his  professional  dues  upon  the  papers 
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of  his  client  in  his  hands,  and  moneys 
collected  and  in  his  possession.  But 
that  an  attorney,  except  for  costs,  has 
no  general  lien  upon  a  debt  before 
the  money  is  collected."  Casey  v. 
March,  30  Tex.  180,  181. 

On  the  rendition  of  a  decree  of  di- 
vorce, a  trustee  was  appointed  by  the 
court  to  sell  the  homestead  and  di- 
vide the  proceeds  between  the  parties, 
taking  their  receipts  therefor.  The 
trustee  made  sale  and  delivered  the 
half  of  the  proceeds  collected  to  the 
attorneys  of  the  wife,  they  giving  their 
obligation  to  the  trustee  to  pay  over 
the  money  and  take  the  receipt  for 
same.  The  attorneys,  after  deducting 
their  fee,  tendered  the  remainder, 
which  was  refused.  The  trustee  there- 
upon paid  their  client  the  entire 
amount,  and  brought  suit  against  the 
attorneys.  Held,  that  in  defense  of 
such  suit  the  attorneys  could  not  set 
off  their  fee  in  the  divorce  suit.  Maxey 
v.  Besser,  44  Tex.  506. 

2.  On  Judgments. 

In  General.— In  Texas  an  attorney 
has  no  lien  by  statute  on  a  judgment 
recovered  by  him  to  secure  him  for 
his  services  in  procuring  the  same. 
Dutton  v.  Mason,  21  Tex.  Civ.  App. 
389,   393,  52   S.   W.   651. 

No    Lien    until    Money    Collected. — 

The  lien  of  an  attorney  for  his  services 
does  not  extend  to  a  judgment  on  the 
money  before  it  shall  have  been  col- 
lected by  him.  Casey  v.  March,  30 
Tex.  180,  181;  Able  v.  Lee,  6  Tex.  427, 
431. 

Thus  where  the  attorney  had  ob- 
tained judgment  for  his  clients  on 
notes  placed  in  his  hands  for  collec- 
tion, and  the  defendants  were  served 
with  garnishments,  and  the  matter 
took  the  form  of  an  injunction  suit, 
and  the  attorney  intervened,  and  asked 
a  judgment  for  his  fees,  to  be  taken 
out  of  the  judgments,  the  motion  was 
correctly  denied.  Casey  v.  March,  30 
Tex.  180,   181. 


When  Money  Subrogated  to  Lien— 
When  a  purchaser  is  attorney  for  a 
plaintiff  in  the  judgment  and  the 
money  paid  by  him  at  execution  sale 
liquidated  but  a  portion  of  the  judg- 
ment, he  is  not  entitled  to  retain  pos- 
session of  the  property  Until  reim- 
bursed, but  is  subrogated  to  the  lien 
of  the  original  judgment  on  the  prop- 
erty purchased  for  the  amount  paid 
on  that  judgment,  less  the  value  of  the 
use  and  occupation  during  the  time 
he  held  possession  of  the  property. 
Burns  v.  Ledbetter,  54  Tex.  374. 
3.    On  Land  in  Controversy. 

N.,  plaintiff's  attorney  in  a  former 
damage  suit  against  W.,  was  to  re- 
cover one- third  of  the  recovery  as 
fees.  A  judgment  was  recovered,  but 
on  the  same  day  the  land  in  ques- 
tion was  deeded  by  W.  to  his  wife,  F. 
This  land  was  subsequently  purchased 
by  plaintiff  at  execution  sale  under 
the  judgment  against  W.  Plaintiff  aft- 
erward agreed  that  N.  should  have 
half  of  the  recovery  in  an  action  of 
trespass  to  try  title  brought  against 
W.  and  F.  Pending  the  action,  plain- 
tiff and  his  wife  deeded  the  land  to 
F.,  who  had  notice  of  N.'s  rights.  N. 
intervened,  and,  the  others  having 
filed  disclaimers,  the  case  went  to 
trial  between  N.  and  F.  Held,  that 
N.  was  entitled  to  one-half  the  land 
other  than  a  200-acre  homestead  of 
W.  and  F.  Wade  v.  Flanary  (Chr. 
App.),  108  S.  W.  506. 

B.  CONTINUANCE  OF  LIEN. 

An  attorney's  fee  due  by  George 
to  Thomas  &  Turney  was  a  part  of 
the  consideration  of  the  land  sold;  its 
payment  was  secured  by  a  vendor's 
lien,  which  would  inure  to  the  benefit 
of  the  attorney.  Thomas  v.  Morrison 
(Civ.  App.),  46  S.  W.  46,  48. 

C.  PRIORITY  OF  LIEN. 
Fraudulent     Purchase — Rescission.- 

The  lien  of  an  attorney  on  a  stock  of 
goods  for  legal  services  already  ren- 
dered, relating  to  them,  taken  without 
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knowledge  that  his  client  had  bought 
them  on  credit  and  by  false  repre- 
sentation, has  priority  over  the  seller's 
right  to  rescind  the  sale  and  reclaim 
the  goods,  but  such  priority  does  not 
obtain  as  to  the  value  of  any  part  of 
the  services  rendered  after  notice  of 
the  fraud.  Meyers  v.  Bloom,  etc.,  Co., 
20  Tex.  Civ.  App.  554,  50  S.  W.  217. 

D.    HOW    RIGHT    TO    LIEN   AF- 
FECTED. 
Settlement    between    the    Parties.— 

A  defendant  in  a  suit  upon  a  money 
demand  is  in  no  way  responsible  to 
the  plaintiff's  attorney  for  his  fees  and 
may  adjust  the  demand  with  the  plain- 
tiff himself,  pending  the  suit,  regard- 
less of  the  attorney's  fees  and  of  the 
lien  which  the  attorney  was  entitled 
to  upon  his  client's  papers  and  money 
when  in  his  possession.  Whittaker  v. 
Clarke,  33  Tex.  647,  648. 

Services  Performed  by  Another  At- 
torney.— Attorneys  whose  services  se- 
cured a  judgment  had  no  lien  for  their 
agreed  compensation  on  a  fund  recov- 
ered from  a  bank  in  garnishment  based 
on  such  judgment,  the  services  leading 
to  judgment  against  the  garnishee 
having  been  performed  by  another  at- 
torney. Raley  v.  Hancock  (Civ.  App.), 
77  S.  W.  658. 

Attachment  of  Client's  Rights  in 
Garnishment.  —  An  attorney  whose 
services  brought  about  a  judgment  in 
garnishment  has  no  lien  on  the  fund 
for  an  amount  due  him  from  his  clients 
under  a  contract  made  after  the 
clients'  right  had  attached  by  virtue 
of  the  garnishment.  Raley  v.  Hancock 
(Civ.  App.),  77  S.  W.  658. 

XI.  Disbarment  or  Suspension  of 
Attorneys. 

A.    NATURE  AND  OBJECT. 

Nature. — The  nature  of  a  proceed- 
ing against  an  attorney  or  counselor 
at  law,  charging  him  with  fraudulent 
or  dishonorable  conduct  and  having 
for  its  object  to  strike  him  from  the 


roll  of  practicing  attorneys,  is  a  civil 
case.  Scott  v.  State,  86  Tex.  321,  24 
S.  W.  789,  reversing  6  Tex.  Civ.  App. 
343,  25  S.  W.  337,  and  overruling  the 
case  of  State  «z>.  Tunstall,  51  Tex.  81. 
Object. — The  object  of  the  proceed- 
ing is  not  to  punish  him  for  his  mis- 
conduct, but  merely  to  protect  the 
court  and  the  public  against  a  person 
already  licensed,  and  who  has  shown 
himself  unfit  to  be  entrusted  with  the 
high  and  responsible  duties  of  an  at- 
torney. Scott  v.  State,  86  Tex.  321, 
24  S.  W.  789,  reversing  6  Tex.  Civ. 
App.  343,  25  S.  W.  337;  Jackson  v. 
State,  21  Tex.  668,  693. 

B.    POWER  OF  COURT. 

Commensurate  with  Power  of  Ap- 
pointment.— In  the  absence  of  special 
provision  to  the  contrary,  the  power 
of  removal  is,  from  its  nature,  com- 
mensurate with  the  power  of  appoint- 
ment; and  it  has  accordingly  been 
everywhere  held  to  be  the  province 
of  the  judges  to  withdraw  the  priv- 
ileges of  attorneys  where  they  abuse 
these  privileges.  Jackson  v.  State,  21 
Tex.  668,  673;  Scott  v.  State,  86  Tex. 
321,  323,  24  S.  W.  789,  reversing  6  Tex. 
Civ.    App.   343,  25   S.   W.   337. 

And  in  Harkins  v.  Murphy  (Civ. 
App.),  112  S.  W.  136,  137,  the  court 
held  one  of  the  principal  powers  pos- 
sessed by  courts  for  the  protection  of 
the  public,  and  to  maintain  the  high 
standing,  character,  and  reputation  of 
the  bar,  is  the  right  to  expel  members 
who  have  been  shown  guilty  of  im- 
moral acts,  thus  rendering  them  un- 
worthy to  longer  retain  their  position 
as  officers  of  the  court. 

Rests  on  Grounds  Distinct  from 
Punishment  for  Contempt. — The  power 
rests  upon  grounds  distinct  from  that 
of  punishment  for  contempt.  Jackson  v. 
State,  21  Tex.  668,  673.  See,  generally, 
the   title   CONTEMPT. 

And  it  may  be  properly  exercised 
where  there  has  been  no  contempt. 
Jackson  v.   State,  21  Tex.   668,   673. 
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C.    WHEN   PROPER. 
1.   In  General 

General  Rule. — It  may  be  stated  as 
a  general  rule  that  a  court  has  •  the 
power  to  disbar  or  expel  members  who 
have  been  shown  guilty  of  immoral 
acts,  thus  rendering  them  unfit  to  be 
members  of  the  profession.  Scott  v. 
State,  86  Tex.  321,  323,  24  S.  W.  789, 
reversing  6  Tex.  Civ.  App.  343,  25  S. 
W.  337;  Harkins  v.  Murphy  (Civ. 
App.),  112  S.  W.  136,  137;  Jackson  v. 
State,  21  Tex.  668,  674. 

Contempt. — Where,  in  a  prosecution 
against  an  attorney,  the  jury  embraced 
two  grounds  in  their  finding,  one  a 
contempt,  and  the  other  malpractice, 
and  the  court  proceeded  to  judgment 
without  it  appearing  upon  which  of 
the  grounds,  in  so  far  as  the  judgment 
was  founded  on  the  first  ground  it 
was  error.  Jackson  v.  State,  21  Tex. 
668,  669. 

As  the  statute  (act  of  1854,  p.  118, 
§  2)  declares  that  "no  court  shall 
strike  an  attorney  or  counselor  at  law 
from  the  rolls  for  contempt,  unless  it 
involves  fraudulent  or  dishonorable 
conduct,  or  malpractice."  The  conduct 
referred  to  here  must  mean  conduct 
as  an  attorney,  not  merely  as  a  person. 
It  is  only  his  official  conduct  with 
which  the  court  is  concerned.  It  is 
the  prostitution  of  his  office  to  cor- 
rupt practices  that  can  bring  him  in 
collision  with  his  professional  fidelity. 
Jackson  v.  State,  21  Tex.  668,  674. 

And  applying  opprobious  and  abu- 
sive epithets  to  the  judge,  in  vacation, 
can  not  be  considered  "a  contempt  in- 
volving fraudulent  or  dishonorable 
conduct  or  malpractice,"  within  the 
meaning  of  the  statute.  Jackson  v. 
State,  21  Tex.  668,  674.  See  post, 
"Particular  Grounds,"  XI,  C,  2. 

After  Unconditional  Pardon. — After 
the  unconditional  pardon  of  an  attor- 
ney for  a  conviction  of  felony,  such 
conviction  can  not  serve  as  a  basis 
for  a  proceeding  under  article  226  of 
the    Revised    Statutes    to    disbar    him 


from    the   practice    of   law.     Scott   v. 
State,    6    Tex.    Civ.    App.    343,  25  S. 
W.  337. 
2.    Particular  Grounds. 

Contempt  Involving  Dishonorable 
Conduct. — Contempt  if  it  involve 
fraudulent  or  dishonorable  conduct  will 
be  a  ground  for  disbarment.  Jackson 
v.  State,  21  Tex.  668,  674.  Sec  ante, 
"When  Proper,"  XI,  C. 

Malpractice  Involving  Violation  of 
Oath. — Also,  malpractice  which  in- 
volves a  violation  of  an  attorney's 
oath,  if  established,  will  disbar  him. 
Jackson  v.  State,  21  Tex.  668,  674. 

Representing  Plaintiff  without  Au- 
thority.— An  attorney  was  properly 
stricken  from  the  roil  for  representing 
a  plaintiff  in  a  suit  for  divorce  without 
authority.     Dillon  v.  State,  6  Tex  55. 

D.   PROCEDURE. 

1.    How  Instituted  and  Conducted. 

The  statutory  regulations  in  regard 
to  the  proceedings  for  disbarment  are 
embodied  in  the  Revised  Civil  Stat- 
utes. Scott  v.  State,  86  Tex.  321,  323, 
24  S.  W.  789,  reversing  6  Tex.  Civ. 
App.  343,  25  S.  W.  337. 

The  statute  (Act  of  1854,  p.  118,  § 
1)  provides  that  any  prosecution  under 
the  5th  or  8th  sections  of  the  act  to 
which  this  is  an  amendment  (Hart. 
Dig.,  arts.,  56,  59)  "may  be  instituted 
by  motion  or  information  of  two  or 
more  practicing  attorneys."  Held, 
that  a  defendant  who  appeared  and 
answered  to  a  motion  made  by  but 
one  attorney  waived  the  objection. 
Jackson  v.  State,  21  Tex.  668. 

And  it  seems  that  a  court  may, 
without  such  information,  protect  it- 
self, its  suitors,  and  the  administration 
of  justice  against  the  malpractices, 
abuses,  etc.,  mentioned  in  the  5th  and 
8th  sections  of  the  act  of  1846.  Jack- 
son v.   State,  21  T  x.  668. 

Can  Not  Be  Impeached  in  Collateral 
Proceedings. — Smith,  an  attorney  at 
law,  filed  a  brief  in  the  supreme  court 
in  a  case  wherein  he  was  appellant,  m 
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which  he  used  language  reflecting  on 
the  judges  of  the  second  and  third 
judicial  districts.  The  judge  of  the 
second  judicial  district  caused  Smith 
to  be  cited  to  appear  at  the  next  term 
of  the  district  court  for  Travis  to 
show  cause  why  his  license  should  not 
be  canceled  Smith  appeared  and 
made  defense;  the  judge  ordered  his 
name  to  be  stricken  from  the  roll  of 
attorneys;  there  was  no  trial  by  jury, 
nor  did  it  appear  that  a  jury  trial  had 
been  demanded.  The  supreme  court 
had,  previous  to  the  issue  of 
the  citation,  issued  an  attachment 
against  Smith  for  the  same  cause,  and 
it  was  still  pending:  Held,  that  the 
order  or  judgment  striking  the  name 
.of  Smith  from  the  roll  of  attorneys 
could  not.be  successfully  impeached 
in  a  collateral  proceeding.  Smith  v. 
State,  5  Tex.  578. 

2.  Opportunity  to  Be  Heard. 

As  a  general  rule,  before  a  judgment 
disbarring  an  attorney  can  be  rendered, 
he  must  have  ample  opportunity  of- 
fered him  to  be  heard.  Ex  parte  Wil- 
liams, 31  Tex.  Crim.  App.  262,  274,  20 
S.  W.  580. 

3.  Mode  of  Trial 

Must  Be  Proof  of  Conviction. — An 
attorney  at  law  can  not  be  stricken 
from  the  roll  on  a  motion  setting 
forth  facts  which  constitute  any  of  the 
offenses  mentioned  in  article  48,  O. 
8r  W.  Dig,  page  42,  except  upon  proof 
of  the  conviction  of  the  accused  by  a 
court  of  competent  jurisdiction.  State 
z\  Robinson,  26  Tex.  367,  368. 

The  malpractice,  etc.,  mentioned  in 
article  51,  O.  &  W.  Dig.,  page  43,  in- 
tends such  as  does  not  constitute  any 
of  the  offenses  specified  in  article  48, 
above  referred  to.  State  v.  Robinson, 
26  Tex.  367. 

Right  to  Jury  Trial. — An  attorney  at 
law  can  only  be  suspended  from  the 
privilege    of    practicing    his    profession 


for  certain  causes,  which  are  enu- 
merated in  the  statutes,  and  in  accord- 
ance with  the  form  therein  provided; 
and,  in  such  cases  he  is  guaranteed 
the  right  of  trial  by  jury.  Revised 
Statutes,  Arts.  262,  268.  Ex  parte 
Kearby,  35  Tex.  Crim.  App.  634,  635, 
34  S.  W.  962. 

Jury  Must  Find  Facts  and  Circum- 
stances.— Where  the  jury  have  found 
a  special  verdict,  all  the  facts  and  cir- 
cumstances essential  to  constitute  the 
offense  must  be  found  in  order  to 
support  the  judgment,  in  disbarment 
proceedings.  Jackson  v.  State,  21  Tex. 
668,   669. 

And  the  omission  to  find  an  act  to 
have  been  done  with  a  corrupt  motive 
or  evil  intent;  or  repeal  the  supposi- 
tion that  it  may  have  been  from  in- 
advertence, or  some  excusable  or  justi- 
fiable cause,  is  fatal  to  the  judgment 
of  disbarment  of  an  attorney.  Jackson 
r.  State,  21  Tex.  668,  669. 

E.    REVIEW.   . 

Appeal — The  right  of  appeal  is  given 
by  the  statute,  in  cases  where  the  con- 
tempt involves  fraudulent  or  dishon- 
orable conduct,  or  malpractice  on  the 
part  of  the  attorney,  and  where  the 
district  court  pronounces  judgment 
striking  him  from  the  roll  of  attorneys. 
Casey  v.  State,  25  Tex.  380,  381. 

Under  §  6  of  amended  article  5,  the 
courts  of  civil  appeals  have  jurisdic- 
tion of  "all  civil  cases  over  which  the 
district  or  county  courts  have  original 
or  appellate  jurisdiction.  This  being 
a  civil  case  of  which  the  district  court 
had  original  jurisdiction,  it  follows 
that  a  writ  of  error  to  revise  the  judg- 
ment lies  to  the  court  of  civil  appeals, 
and  that  court  should  have  heard  and 
determined  the  cause.  Scott  v.  State, 
86  Tex.  321,  323,  24  S.  W.  789,  re- 
versing 6  Tex.  Civ.  App.  343,  25  S. 
W.  33,  overruling  the  case  of  State 
v.  Tunsall,  51  Tex.  81. 
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CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  APPEARANCES, 
ante,  p.  1;  CERTIORARI;  CONSTITUTIONAL  LAW;  COURTS;  DIS- 
TRICT AND  PROSECUTING  ATTORNEYS;  MANDAMUS;  MUNIC- 
IPAL, COUNTY  AND  STATE  AID;  PUBLIC  LANDS;  PUBLIC  OF- 
FICERS; QUO  WARRANTO;  STATE  AND  REPUBLIC;  TERRITORIES; 
UNITED  STATES. 


Definition. — An  attorney  general  is 
the  superior  law  officer  of  the  state. 
State  v.  Moore,  57  Tex.  307,  312. 

Duties  and  Powers — Power  of  Leg- 
islation Over. — Constitution,  art.  5,  § 
21,  providing  that  the  county  attorneys 
shall  represent  the  state  in  all  cases 
in  the  district  and  inferior  courts  in 
their  respective  counties,  and  if  any 
county  shall  be  included  in  a  district 
in  which  there  shall  be  a  district  at- 
torney, the  duties  of  the  district  and 
county  attorneys  shall  be  regulated  by 
the  legislature,  when  construed  in  con- 
nection with  article  4,  §  22,  providing 
that  the  attorney  general  shall  rep- 
resent the  state  in  all  suits  in  the  su- 
preme court,  and  shall  inquire  into 
the  charter  rights  of  private  corpora- 
tions, etc.,  and  shall  "perform  such 
other  duties  as  may  be  required  by  law," 
does  not  render  invalid  the  provision 
of  laws  1905,  p.  338,  c.  141,  §  5,  making 
it  the  duty  of  the  attorney  general,  on 
request  of  the  comptroller,  to  sue  in 
the  name  of  the  state  for  the  taxes 
imposed  on  railroad  corporations,  nor 
the  provisions  of  laws  1905,  p.  358,  c. 
148,  requiring  the  attorney  general  to 
sue  in  the  name  of  the  state  for  the 
taxes  imposed  on  express  companies, 
sleeping  car  companies,  etc.,  and  the 
county  and  district  attorneys  can  not 
prosecute  such  cases.  Brady  v.  Brooks, 
99  Tex.  366,  89  S.  W.  1052.  See,  gen- 
erally, the  title  TAXATION. 

Power  to  Receive  Service  of  Cita- 
tion.— In  a  suit  against  the  state, 
brought  under  an  act  of  the  legisla- 
ture allowing  such  suit,  but  not  pre- 
scribing the   mode  of  service  of  cita- 


tion, service  upon  the  governor  or  at- 
torney general  is  properly  made.  State 
v.  Steele,  57  Tex.  200.  See,  generally, 
the  titles  APPEAL  AND  ERROR, 
vol.  1,  p.  313;  SUMMONS  AND 
PROCESS. 

Where  the  state  is  defendant  in  er- 
ror, it  is  proper  for  the  citation  to  di- 
rect the  sheriff  to  serve  it  upon  the 
district  attorney;  but  the  validity  of 
the  service  would  not  be  affected  if 
the  citation  were  directed  to  be  served 
upon  the  attorney  general  and  were  so 
served.  Wheeler  v.  State,  8  Tex  228. 
See,  generally,  the  title  APPEAL  AND 
ERROR,  vol.  1,  p.  313. 

Power  to  Plead  Iimitation.-It 
seems  that  the  attorney  general  may 
properly  interpose  limitation  as  a  plea 
when  the  state  is  sued,  even  in  cases 
where  suit  is  allowed  for  the  purpose 
of  ascertaining  the  amount  and  validity 
of  such  claim.  Power  v.  State,  41  Tex. 
102.  See,  generally,  the  title  LIMITA- 
TION OF  ACTIONS  AND  AD- 
VERSE POSSESSION. 

l>uty  to  Defend  Action  in  Supreme 
Court. — The  Texas  statute  makes  it 
"the  duty  of  the  attorney  general,  to 
prosecute  and  defend  all  actions  in  the 
supreme  court  of  the  state,  in  which 
the  state  may  be  interested;  and  also 
to  perform  such  other  duties  as  may 
be  prescribed  by  the  constitution  and 
laws  of  the  state."  State  v.  Southern 
Pac.  R.  Co.,  24  Tex.  80,  118.  Sec, 
generally,  the  title  CONSTITU- 
TIONAL LAW. 

Duty  to  Inspect  Accounts.— The  at- 
torney general  shall,  at  least  once  a 
month,    inspect    the    accounts  in  the 
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office  of  the  state  treasurer  and  comp- 
troller of  public  accounts  of  all  of- 
ficers and  of  individuals  charged  with 
the  collection  or  custody  of  funds  be- 
longing to  the  state,  and  proceed  im- 
mediately to  institute  or  cause  to  be 
instituted  against  any  such  officer  or 
individual  who  is  in  default  or  arrears, 
suit  for  the  recovery  of  funds  in  his 
hands.  State  v.  Moore,  57  Tex.  307, 
312.  See,  generally,  the  title  PUBLIC 
OFFICERS. 

Duty  to  Advise  District  and  County 
Attorneys. — Although  the  attorney 
general  is  classed  by  the  constitution 
as  belonging  to  the  executive  depart- 
ment, and  district  and  county  attor- 
neys are  classed  as  belonging  to  the 
judicial  department,  the  legislature, 
under  the  clause  declaring  that  the  at- 
torney general  "shall  perform  such 
other  duties  as  may  be  required  by 
law,"  had  the  power  to  make  that  of- 
ficer the  adviser  of  district  and  county 
attorneys,  and  the  representative  of 
the  state  in  suits  for  the  recovery  of 
money  due  the  state  in  counties  in 
which  there  are  no  district  or  county 
attorneys.  State  v.  Moore,  57  Tex. 
307.  See,  generally,  the  titles 
COUNTIES. 

The  legislature,  however,  can  not 
empower  the  attorney  general  to  take 
control  of  cases  in  which  the  consti- 
tution makes  the  county  or  district  at- 
torneys the  representative  of  the  state; 
nor  can  it  empower  him  to  deprive 
those  officers  of  the  fees  which  are  by 
law  allowed  in  such  cases.  State  v. 
Moore,  57  Tex.  307. 

No  Duty  to  Certify  School  Bonds.— 
Article  918a-918g  of  the  Revised  Stat- 
utes, providing  for  certification  by  the 
attorney  general  of  bonds  issued  by 
counties,  cities,  and  towns,  have  no 
application  to  bonds  issued  by  the 
Victoria  Independent  School  District, 
incorporated  and  authorized  to  issue 
bonds  by  special  law,  and  as  to  these 
such  officer  has  no  duty  to  perform. 
Brownson  v.  Smith,  93  Tex.  014,  57 
2  Tex— 39 


S.  W.  570.    See  the  title  MUNICIPAL, 
COUNTY    AND    STATE    SECURI- 
TIES. 
Canceling  Claim  to  School  Land. — 

Suit  was  brought  for  the  purpose  of 
canceling  defendant's  claim  of  title  to 
two  sections  of  school  lands.  The  ap- 
plications to  purchase  were  made 
under  the  act  contained  in  chapter  105 
of  the  Laws  of  1881,  page  119,  and  the 
purchaser  was  a  deputy  surveyor  at 
the  time  of  the  purchase.  Held,  the 
statute  requires  that  suits  of  this 
character  shall  not  be  instituted  by 
the  attorney  general  under  the  pro- 
visions of  the  act,  unless  he  shall  be 
advised  and  directed  by  at  least  three 
of  the  land  board.  Gen.  Laws  1883, 
p.  108.  State  v.  Thompson,  64  Tex. 
690.  See,  generally,  the  title  PUB- 
LIC LANDS. 

Under  this  the  state  had  the  right 
to  thus  limit  the  power  of  the  attor- 
ney general  through  the  legislature. 
State  v.  Thompson,  64  Tex.  690. 

And  the  state  can  maintain  this  ac- 
tion by  the  attorney  general  without 
returning  or  offering  to  return  pur- 
chase money  of  the  land  paid  by  de- 
fendant td  the  state.  State  v.  Thomp- 
son, 64  Tex.  690. 

Canceling  Patents  Issued  by  State. 
— Without  deciding  as  to  the  authority 
of  the  attorney  general  of  Texas  to 
institute  a  suit  on  the  ninth  of  Sep- 
tember, 1886,  to  cancel  patents  issued 
by  the  state  to  lands  situated  in  Greer 
county,  held,  that  the  act  of  April  l, 
1887,  had  the  effect  of  ratifying  the 
action  of  the  attorney  general  in 
bringing  such  a  suit.  Day  Land,  etc., 
Co.  v.  State,  68  Tex.  526,  4  S.  W.  865. 
See,  generally,  the  title  PUBLIC 
LANDS. 

Enforcing  Penalties  against  Rail- 
roads.— The  institution,  prosecution, 
and  management  of  ail  suits  for  pen- 
alties against  railroads  for  the  viola- 
tion of  provisions  of  the  railroad  com- 
mission law  are  committed  exclusively 
to  the  commission  and  to  the  attorney 
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general.  Moore  v.  Bell,  95  Tex.  151, 
66  S.  W.  45.  See,  generally,  the  title 
RAILROADS. 

Forfeiting  Charter  of  Corporation. 
— The  attorney  general  may  institute 
a  suit,  in  the  name  of  the  state,  to 
forfeit  the  charter  of  a  corporation, 
where  such  corporation  is  harmful  to 
the  public.  State  v.  Southern  Pac. 
R.  Co.,  24  Tex.  80;  State  v.  Farmers' 
Loan,  etc.,  Co.,  81  Tex.  530,  17  S.  W. 
60.  See,' generally,  the  title  CORPO- 
RATIONS. 

Right  of  State  to  Maintain  Action, 
— The  right  of  the  state  to  sue  in  any 
court,  by  her  proper  officer  having 
jurisdiction  of  the  subject  matter,  can 
not  be  questioned.  State  v.  Thomp- 
son, 64  Tex.  690.  See  the  title 
STATES. 

Right  to  Appear  an  Incident  of 
Sovereignty. — And  the  right  of  the 
state  to  appear,  by  her  proper  law  of- 
ficer, in  her  own  courts,  and  prose- 
cute suits  in  her  own  behalf,  is  an 
incident  of  her  sovereignty  not  depend- 
ent upon  any  statute,  and  to  be  exer- 
cised whenever  her  laws  are  infracted 
or  her  rights  invaded.  State  v.  Deles- 
denier,  7  Tex.  76.  See,  generally,  the 
title    STATES. 


When  Public  Interests  Involved 
Suit  Maintainable. — An  action  or  suit 
can  be  maintained  by  the  attorney  gen- 
eral in  behalf  of  the  state  for  the  re- 
dress of  an  injury  to  the  public  or  to 
prevent  this,  but  he  can  not  maintain 
a  suit  or  action  when  private  rights 
alone  are  involved.  State  v.  Farm- 
ers' Loan,  etc.,  Co.,  81  Tex.  530, 
548,  17  S.  W.  60.  See  the  title 
STATES. 

The  authority  of  an  attorney  gen- 
eral to  bring  suit  is  presumed  and  can 
only  be  questioned  in  the  manner  that 
the  authority  of  any  attorney  assum- 
ing to  represent  a  plaintiff  could  be 
questioned.  State  v.  Thompson,  M 
Tex.  690. 

Authority  Question  of  Fact-It 
could  not  be-  done  by  a  demurrer  to  a 
petition  which  did  not  allege  the 
power  under  which  the  attorney  as- 
sumed to  be  acting  in  the  suit.  It  is 
a  question  of  fact  and  not  of  law,  and 
should  be  raised  by  some  pleading 
or  motion  denying  the  authority,  and 
to  throw  the  burden  of  proof  from  the 
defendant,  his  motion  or  pleading 
should  be  sworn  to.  State  v.  Thomp- 
son, 64  Tex.  690. 


Attorneys  at  Law. 

See  the  title  ATTORNEY  AND  CLIENT,  ante,  p.  567. 

Attorney's  Tees. 

See  the  title  ATTORNEY  AND  CLIENT,  ante,  p.  608,  and  references  there 

given. 

Attornment 

See  the  title  LANDLORD  AND  TENANT. 
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AUCTIONS  AND  AUCTIONEERS. 

BY  FRANK  L.  THOMASSON. 

I.   The  Auction,  en. 

A.  Rights  of  Bidders,  611. 

B.  Puffing  and  Chilling  Bidding,  612. 

1.  Puffing,  612. 

2.  Chilling   Bidding,   612. 

C.  Rights  of  Innocent  Purchasers,  613. 

n.   The  Auctioneer,  613. 

A.  In  General,  613. 

B.  Authority  to  Sell,  613. 

C.  Effect  of  Failure  to  Disclose  Principal,  613. 

CROSS  REFERENCES. 

See  the  titles  JUDICIAL  SALES;  SALES;  SHERIFFS1  SALES;  VENDOR 
AND  PURCHASER. 

As  to  administrators'  sales,  see  the  title  EXECUTORS  AND  ADMIN- 
ISTRATORS. As  to  whether  auction  sales  are  within  statute  of  frauds,  see 
the  title  FRAUDS,  STATUTE  OF.  As  to  sales  for  Confederate  money,  see 
the  title  PAYMENT.  As  to  authority  of  agents  to  purchase,  see  the  title 
PRINCIPAL  AND  AGENT.     As  to  tax.  sales,  see  the  title  TAXATION. 


I.   The  Auction. 
A.    RIGHTS  OF  BIDDERS. 

Duty    of    Crier    to   Receive   Bid. — 

When  the  terms  of  a  public  sale  are 
specific  or  restricted,  the  crier  is  not 
bound  to  notice  a  bid  which  is  cou- 
pled with  different  terms  or  condi- 
tion's.    Moore  v.  Owsley,  37  Tex.  603. 

Effect  of  Noncompliance  with  Bid. 
— Where  at  the  public  sale  defendant 
refused  to  comply  with  his  bid,  which 
was  less  than  the  value  of  the  land, 
and  plaintiff  then  bought  the  land  at 
a  bid  exceeding  the  amount  of  his 
claim  against  defendant,  defendant  is 
not  liable  for  his  noncompliance,  as, 
even  if  it  was  not  within  the  statute 
of  frauds,  plaintiff  was  not  damaged. 
Lobit  v.  McClave,  8  Tex.  Civ.  App. 
531,  28  S.  W.  726,  affirmed  in  93  Tex. 
645,  no  op. 

When  Abatement  for  Deficiency  Al- 
lowed.— Where  at  the  public  sale  the 
land  was  sold  in  bulk  as  so  many 
acres,  described  by  metes  and  bqunds, 
and    plaintiff   bought   it    knowing   that 


by  measurement  there  was  a  less 
number  of  acres,  and  that  defendant 
claimed  that  the  title  was  good  only 
as  to  a  still  less  number,  plaintiff  can 
not  have  an  abatement  from  his  bid 
because  of  such  deficiency  in  the 
acreage.  Lobit  v.  McClave,  8  Tex. 
Civ.  App.  531,  28  S.  W.  726,  affirmed 
in  93  Tex.  645,  no  op. 

Security  to  Be  Given  in  Payment. — 
Where  the  terms  of  a  public  sale  are 
that  the  bidder  shall  give  a  note  with 
good  personal  security  for  payment, 
the  person  conducting  the  sale,  after 
knocking  off  the  property,  has  no  right 
to  refuse  to  take  the  note  with  the 
security  offered,  unless  there  be  a 
reasonable  ground  to  believe  that  the 
security  is  not  sufficient  to  insure  the 
payment;  but  in  this  case  it  was 
proved  that  the  sureties  were  solvent. 
Hope  v.  Alley,  9  Tex.  394. 

Fraudulent  Representations  of 
Vendor  Admissible  in  Evidence. — It 
seems  that  fraudulent  representations 
which  are  made  by  the  vendor  at  a 
public    sale    respecting    the    quality    of 
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the  property,  for  the  purpose  of  in- 
ducing persons  to  bid  and  of  enhanc- 
ing the  price,  are  admissible  in  evi- 
dence, although  the  sale  be  perfected 
by  a  deed  in  which  there  are  no  corre- 
sponding stipulations,  but  a  warranty 
of  title.     Able  v.  Chandler,  12  Tex.  88. 

B.      PUFFING      AND      CHILLING 
BIDDING. 

1.  Puffing. 

Rights  to  Employ  By-Bidders^-" If 
a  person  be  employed  to  bid,  merely 
for  defensive  precaution,  in  order  to 
prevent  a  sacrifice  of  the  property, 
there  certainly  is  no  fraud  intended; 
and  if  the  price  of  the  property  be  not 
thereby  enhanced  above  its  real  value, 
it  would  seem  that  the  purchaser  is  not 
injured.  He  gets  the  property  for  its 
value,  and  what  he  was  willing  to  give; 
and  that  is  all  that  justice  and  fair 
dealing  would  seem  to  require."  Rey- 
nolds v.  Dechaums,  24  Tex.  174,  177.# 

The  vendor  may,  with  the  bona  fide 
intention  of  preventing  a  sacrifice  of 
the  property,  and  not  for  the  purpose 
of  enhancing  the  price  above  its  real 
value,  and  when  the  purchaser  is  not 
induced  thereby  to  bid  more  than  it  Is 
worth,  employ  a  by-bidder,  without 
the  sale  being  thereby  avoided.  Rey- 
nolds v.   Dechaums,   24  Tex.   174,   175. 

The  employment  of  a  person  to  bid 
for  the  owner  will  not  necessarily,  as 
a  matter  of  law,  avoid  a  public  sale. 
Reynolds    v.    Dechaums,    24   Tex.    174. 

Question  for  Jury.— Whether  the 
employment  by  the  owner  of  a  by- 
bidder  is  bona  fide,  or  for  the  fraudu- 
lent purpose  of  enhancing  the  price 
by  a  pretended  competition,  is  a  ques- 
tion of  fact  to  be  determined  by  the 
jury.  Reynolds  v.  Dechaums,  24  Tex. 
174,   175. 

2.  Chilling  Bidding. 

See,  generally,  the  title  ILLEGAL 
CONTRACTS. 

Statement  of  General  Rule.— Com- 
binations- to  stifle  competition  at  a 
public  sale,  with  the  design  of  purchas- 
ing property  at  less  than  its  fair  value, 


are  against  public  policy  and  void; 
but  persons  may  unite  in  any  such 
number  as  may  be  necessary  to  make 
the  purchase  advantageous  to  them- 
selves, provided  this  junction  of  inter- 
est be  without  any  dishonest  motive 
or  injurious  consequences.  James  v. 
Fulcrod,  5  Tex.   512. 

Fair  Competition  Defined— It  would 
seem  that  fair  competition  may  be  de- 
fined to  be  such  as  arises  from  the  in- 
terest of  bidders,  without  restraint  or 
check  from  any  fraudulent  confeder- 
acies, tricks,  or  artifices  to  promote 
that  interest  at  the  expense  and  in- 
jury of  the  vendor  or  others  interested 
in  the  property.  James  v.  Fulcrod,  5 
Tex.   512. 

An  agreement  between  two  compet- 
itive bidders  at  a  public  sale  of  prop- 
erty resulting  in  the  sale  of  the 
property  for  a  nominal  sum,  is  evi- 
dence of  fraud,  and  sufficient  to  au- 
thorize the  submission  of  the  issue 
of  fraud  to  the  jury.  Key  v.  Ladd 
(Civ.  App.),  68  S.  W.  1014. 

Agreement  to  Buy  Jointly.— An 
agreement  between  two  or  more  per- 
sons to  purchase  property  together  at 
an  auction  sale,  and  that  one  shall  bid 
for  the  benefit  of  all,  does  not  neces- 
sarily imply  a  dishonest  motive  and 
improper  end  or  an  injurious  conse- 
quence; and  if  by  reason  of  these  it 
should  be  repugnant  to  fair  dealing,  he 
who  objects  to  it  because  of  such 
repugnancy  must  allege  and  prove  the 
matters  which  render  it  liable  to  be 
thus  impeached.  James  v.  Fulcrod,  5 
Tex.  512. 

There  was  an  agreement  between 
two  persons  to  purchase  together  a 
lot  at  public  sale,  the  one  to  bid  it  in 
for  the  benefit  of  both.  The  agree- 
ment was  not  dishonest  in  its  motive, 
and  there  was  no  attempt  to  stifle 
competition  or  defraud  the  vendor  of 
a  fair  price.  Held,  that  had  the  ques- 
tion arisen  otherwise  than  on  demur- 
rer, and  Jiad  it  been  shown  that  the  ef- 
fect  of  this   agreement  prevented  the 
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property  from  attaining  its  full  price, 
the  transaction  would  have  been  re- 
pugnant to  public  policy,  and  conse- 
quently null  and  void.  James  v.  Ful- 
crod,  5  Tex.  512.  See,  also,  Crozier, 
etc.,  Co.  v.  Carr,  11  Tex.  376,  380; 
Allen  v.  Stephanes,  18  Tex.  658. 

C.    RIGHTS  OF  INNOCENT  PUR- 
CHASERS. 

See,  generally,  the  titles  LIS 
PENDENS;   SALES. 

At  an  auction  sale  of  personal  prop- 
erty made  after  suit  has  been  brought 
for  its  recovery,  the  plaintiff  in  the 
suit  is  under  no  legal  obligation  to 
appear  on  the  day  of  sale  and  give 
notice  of  his  title  where  he  has  been 
guilty  of  no  acts  of  negligence  or 
laches  that  would  deprive  him  of  his 
right  to  recover  the  property.  Hosack 
v.  Darman  &  Co.,  44  Tex.  154. 

n.   The  Auctioneer. 

A.    IN  GENERAL. 

An  auctioneer  is  for  many  purposes 
the  agent  of  both  the  buyer  and  the 
seller,  and  invested,  virtute  officii,  with 
authority  to  bind  each  of  them.  Smith 
v.  Nelson,  34  Tex.  516;  Brock  v.  Jones, 
8  Tex.  78,  79;  Dawson  v.  Miller,  20 
Tex.  172. 

As  to  the  power  of  the  auctioneer 
to  sign  for  the  buyer  and  seller,  see 
the  title  FRAUDS,  STATUTE  OF. 


B.  AUTHORITY  TO  SELL. 
Apparent  Authority  to  Sell  Suffi- 
cient.— In  a  public  sale  by  an  auc- 
tioneer, where  there  is  an  apparent 
authority  to  sell,  the  sale  will  be  bind- 
ing, notwithstanding  the  secret  Inten- 
tion of  the  owner  not  to  sell.  Morgan 
v.  Darragh,  39  Tex.   171. 

Where  D.  took  a  negro  woman  to 
an  auctioneer  in  the  evening,  telling 
him  to  sell  her  for  what  she  would 
bring,  and  the  auctioneer  could  not 
sell  then,  as  there  were  to  be  no  more 
sales  that  day,  but  told  D.  to  bring 
her  the  following  morning  and  he 
would  sell  her,  the  negro  appearing  in 
the  morning,  according  to  the  previous 
understanding,  telling  the  auctioneer 
she  had  come  to  be  sold;  held,  suffi- 
cient authority  for  the  auctioneer  to 
sell,  and  the  adjudication  or  striking 
off  the  property  in  due  course  of  auc- 
tion sales  was  binding  on  D.,  and 
passed  title  to  the  purchaser.  Morgan 
v.   Darragh,  39  Tex.  171. 

C.  EFFECT  OF  FAILURE  TO  DIS- 

CLOSE PRINCIPAL. 

Auctioneers  in  possession  of  per- 
sonal property,  who  sell  and  deliver  the 
same  at  public  auction  without  disclos- 
ing the  name  of  the  principal,  are  liable 
on  an  implied  warranty  of  title.  Davie 
v.  Lynch,  1  App.  Civ.  Cases,  §  695. 
See,  generally,  the  title  PRINCIPAL 
AND    AGENT. 


AUDITA  QUERELA 

CROSS  REFERENCES. 

See  the  titles  EQUITY;    EXECUTIONS;  JUDGMENTS  AND  DECREES; 
MOTIONS;    SUPERSEDEAS  AND  STAY   OF  PROCEEDINGS. 


There  is  no  such  remedy  provided 
by  Texas  statute  as  an  audita  querela. 
Patterson  v.  Hall,  30  Tex.  465,  466. 

A  motion,  made  upon  the  return  of 
an  execution,  to  set  aside  a  levy  and 
return  to  the  sheriff,  upon  grounds  not 


apparent  in  the  record,  is  adopted  now 
generally  in  practice,  in  place  of,  and 
is  often  in  the  nature  of,  proceeding 
of  audita  querela.  Cook  v.  Sparks,  47 
Tex.   28,   33. 
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Auditors  and  Masters. 

See  the  title  REFERENCE. 

Austin's  Colony. 

See  the  titles  BOUNDARIES;  PUBLIC  LANDS. 

Authentication  and  Proof  of  Document 

Sec  the  titles  ACKNOWLEDGMENTS,    vol.    l,  p.    66;    DOCUMENTARY 

EVIDENCE;  RECORDS. 


AUTOMOBILES. 

CROSS  REFERENCES. 

See  the  titles  DAMAGES;  LICENSES;  MASTER  AND  SERVANT; 
NEGLIGENCE;  PRINCIPAL  AND  AGENT;  STREETS  AND  HIGH- 
WAYS. 

Negligence — Evidence     Sufficient    to  |  fession   of   Negligence. — In  an  action 


Require  Judgment  for  Plaintiff. — In  an 

action  to  recover  for  injuries  alleged 
to  have  been  sustained  by  plaintiff 
through  being  thrown  from  defend- 
ant's automobile,  as  the  result  of  the 
negligence  of  defendant's  chauffeur  in 
charge  thereof,  evidence  examined,  and 
held  to  require  a  judgment  for  plain- 
tiff. Routledge  v.  Rambler  Automo- 
bile Co.  (Civ.  App.),  95  S.  W.  749. 

Without  Acquiescence,  Plaintiff  Not 
Bound  by  Request  for  High  Rate  of 
Speed. — Where,  while  a  guest  of  those 
hiring  the  machine  and  not  in  a  posi- 
tion to  give  orders  as  to  the  speed 
thereof,  plaintiff  was  injured  through 
being  thrown  from  defendant's  auto- 
mobile as  the  result  of  the  negligence 
of  defendant's  chauffeur  in  charge 
thereof,  he  was  not  bound  by  the  acts 
and  the  language  of  other  persons  in 
the  machine  in  requesting  the  main- 
tenance of  a  high  rate  of  speed,  in  the 
absence  of  acquiescence  therein. 
Routledge  v.  Rambler  Automobile  Co. 
(Civ.  App.),  95  S.  W.  749. 

Admissibility   of   Evidence   as   Con- 


for  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  from  being  thrown 
from  defendant's  automobile  as  a  re- 
sult of  excessive  speed,  the  court 
properly  excluded  a  question  asked  a 
witness,  who  had  invited  plaintiff  to 
accompany  the  party  in  the  automobile 
on  the  night  of  the  accident,  if  such 
witness  had  not  settled  with  defend- 
ant automobile  company  for  injuries 
received  by  witness  at  the  same  time; 
the  evidence  not  being  admissible 
against  defendant  as  a  confession  of 
negligence.  Routledge  v.  Rambler  Au- 
tomobile Co.  (Civ.  App.),  95  S.  W. 
749.  See,  generally,  the  title  NEGLI- 
GENCE. 

Chauffeur's  Evidence  Not  Admissi- 
ble to  Prove  under  Whose  Orders 
Automobile  Was  Run. — In  an  action 
for  injuries  received  by  plaintiff  while 
a  guest  in  the  automobile,  from  being 
thrown  therefrom  as  the  result  of  the 
alleged  negligence  of  defendant's 
chauffeur,  in  running  at  an  excessive 
speed,  a  question  asked  the  chauffeur 
as  to  whether  he  was  running  the  ma- 
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chine  under  the  orders  of  the  occu- 
pants, or  of  his  master,  was  improper; 
witness  having  stated  that  plaintiff  had 
given  no  orders,  and  it  appearing  that 
plaintiff    lad    not    hired    the    machine 


and  was  not  in  a  position  to  give 
orders,  or  that  he  had  acquiesced  in 
any  given  by  those  hiring  the  machine. 
Routledge  v.  Rambler  Automobile  Co. 
(Civ.  App.),  95  S.  W.  749. 


Autopsy. 

See  the  title  CORONERS. 

Avoidance. 

As  to  plea  of  confession  and  avoidance,  see  the  title  PLEADING.  As  to 
avoidance  of  instruments,  see  the  title  RESCISSION,  CANCELLATION  AND 
REFORMATION. 

Avowry. 

See  the  title  REPLEVIN. 

Avulsion. 

See  the  title  ACCESSION,  ACCRETION  AND  RELICTION,  vol.   1,  p.  50. 

Award. 

See  the  title  ARBITRATION  AND  AWARD. 

Ayunta  miento. 

See  the  title  PUBLIC  LANDS. 

Badge  of  Fraud. 

See  the  title  FRAUDULENT  AND  VOLUNTARY  CONVEYANCES. 

Baggage. 

See  the  title  CARRIERS  OF  PASSENGERS. 
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BAILMENTS. 

BY  FRANK  L.  THOMASSON. 

I.  Definition,  Distinctions  and  What  Constitutes,  ei7. 

A.  Definition  and  Distinctions,  617. 

B.  What  Constitutes,  617. 

n.  Bights  and  Liabilities  of  Parties,  618. 

A.  Of  Bailor,  618. 

B.  Of  Bailee,  618. 

1.  In  General,  618. 

2.  Power  to  Dispute  Bailor's  Title,  619. 

3.  Right  to  Compensation,  619. 

4.  Liability  for  Loss  of  Property,  619. 

a.  In  General,  619. 

b.  Governed  by  Contract,  619. 

c.  Hirer  of  Slaves,  620. 

5.  Diligence  Required  of  Bailee,  620. 

6.  Power  of  Bailee  to  Sell,  622. 

7.  Duty  to  Return  Property  or  Value,  622 

a..  In  General,  622. 

b.  Unauthorized  Use  of  Bailment,  623. 

c.  Conversion  by  Bailee,  623. 

8.  Termination  of  Bailment,  624. 

C.  Rights  of  Third  Persons,  624. 

ni.  Actions,  625. 

A.  In  General,  625. 

1.  Nature  and  Right  of  Action,  625. 

2.  Bailor's  Election,  626. 

B.  Parties,  626. 

C.  Pleading,  626. 

D.  Demand,  627. 

E.  Defenses,  627. 

F.  Evidence,  628. 

1.  Burden  of  Proof,  628. 

2.  Admissibility,  628. 

G.  Question  of  Law  and  Fact,  629. 
H.  Accrual  and  Limitation,  629. 

I.  Damages,  630. 

CROSS  REFERENCES. 

See  the  titles  ANIMALS,  vol.  1,  p.  269;  ATTACHMENT,  ante,  p.  M> 
BANKS  AND  BANKING;  CARRIERS  OF  GOODS;  CHATTEL  MORT- 
GAGES; CONFUSION  OF  GOODS;  CONTRACTS;  LIENS;  MASTER 
AND  SERVANT;  NEGLIGENCE;  PLEDGE  AND  COLLATERAL  SE- 
CURITY; SALES;  STOCK  AND  STOCKHOLDERS;  TROVER  AND 
CONVERSION;    WAREHOUSES  AND  WAREHOUSEMEN. 
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I.    Definition,  Distinctions  and 
What  Constitutes. 

A.  DEFINITION     AND     DISTINC- 
TIONS. 

A  bailment  for  hire  is  a  contract 
whereby  the  use  of  a  thing  or  the 
services  or  labor  of  a  person  are  stipu- 
lated to  be  given  f°r  a  certain  reward. 
Story,  Com.  on  Bailments,  p.  247,  § 
368;  Wingate  v.  Wingate,  11  Tex.  430. 
437. 

Bailment  —  Loan.  —  An  intervenor 
claimed  money,  the  fund  in  contention, 
as  having  been  placed  in  the  hands  of 
an  agent  to  invest  for  her.  The  plain- 
tiffs claimed  the  money  under  an  or- 
der from  McNally,  the  alleged  agent, 
insisting  that  intervenor  had  loaned 
the  money  to  McNally.  Held,  that  if 
she  placed  the  money  in  McNally's 
hands  for  investment,  it  was  her  money; 
if  she  loaned  McNally  the  money,  and 
he  did  not  obtain  it  with  intent  not  to 
repay  it,  and  did  not  misrepresent  the 
facts  relating  to  his  ability  to  repay  it, 
then  it  was  his  money,  and  his  order 
for  it  vested  title.  Flint  v.  Van  Hall, 
4  Tex.  Civ.  App.  404,  23  S.  W.  573. 
See  the  title  LOANS. 

Bailment — Sale. — An  order  by  A  to 
a  warehouse  keeper  to  ship  A's  cotton 
to  the  order  of  B,  and  an  order  by  A 
to  the  merchant  to  whom  the  shipment 
was  to  be  made,  to  sell  to  the  best 
advantage  and  pay  proceeds  to  B  or 
order,  B  being  an  interior  merchant  to 
whom  A  was  indebted,  show  a  bail- 
ment to  B,  and  not  a  sale.  Furlow  v. 
Gillian,  19  Tex.  250.  See  the  title 
SALES. 

Where  a  cotton  ginner  ginned  cot- 
ton for  the  public  at  40  cents  per  100 
pounds  of  lint,  to  be  paid  in  money, 
and  either  saved  the  seed  for  each 
customer  from  his  own  cotton  or  ran 
the  seed  into  a  receptacle,  and  de- 
livered seed  from  a  common  mass  to 
each  customer  at  the  rate  of  64  pounds 
of  seed  for  each  100  pounds  of  seed 
ginned,  the  arrangement  as  to  a  cus- 


tomer whose  seed  came  from  such 
common  mass  was  a  bailment,  and  not 
a  sale;  the  customer  being  entitled  to 
demand  a  delivery  of  his  identical  cot- 
ton and  seed  at  his  election.  First 
State  Bank  v.  Barnett,  48  Tex.  Civ. 
App.  82,  106  S.  W.  182. 

Where  machinery  is  shipped  subject 
to  the  approval  of  the  purchaser,  trial 
and  approval  being  necessary  before  a 
sale  complete,  the  title  to  the  ma- 
chinery is  not  in  the  purchaser,  and 
there  is  no  sale;  he  has  a  bailment  of 
the  machinery  for  trial  first  and  pur- 
chase afterward.  Hall,  etc.,  Mach.  Co. 
v.  Brown,  82  Tex,  469,  472,  17  S.  W. 
715. 

Status  of  Bank  Deposits. — "A  gen- 
eral deposit  of  money  in  a  bank  cre- 
ates an  indebtedness  on  the  part  of  the 
bank,  and  a  liability  to  pay  back  the 
money  without  interest.  The  object 
of  the  depositor  is  the  safe-keeping  of 
the  money;  and  the  consideration  upon 
which  it  is  received  by  the  bank  is, 
that  it  may  be  used  until  needed.  It 
loses  its  character  of  bailment  and  be- 
comes a  loan.  Edwards,  Bail.  66.  The 
bank  is  liable  for  the  money  absolutely, 
however  it  may  have  been  lost.  And 
|  this  is  the  ordinary  mode  of  safe-keep- 
|  ing  by  a  bank.  The  case,  however,  is 
different  with  a  special  deposit  in  a 
bank.  Com.  Bank  of  Albany  z/.  Hughes, 
17  Wend.  100.  There  the  thing  de- 
posited is  expected  to  be  kept  and  re- 
delivered." Duncan  v.  Magette,  25 
Tex.  245,  248.  See  the  title  BANKS 
AND  BANKING. 
B.WHAT  CONSTITUTES. 

Possession  without  Right  of  Control 
Constitutes  Bailment.— Where  A  de- 
livered a  certain  sum  of  money  to  B 
with  instructions  that  he  keep  it,  and 
B  immediately  deposited  the  money 
in  bank  to  his  credit  on  a  separate  ac- 
count from  his  own,  and  where  the 
evidence  shows  that  A  exercised  con- 
trol and  dominion  over  the  money  after 
it  was  deposited  with  B,  without  any 
dispute  as  to  this  right  by  B;  upon  the 
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death  of  A  intestate  the  money  would 
go  to  the  ward  of  A  as  sole  heir,  since 
B  was  not  a  donee  of  the  money  but 
a  mere  bailee.  Kinney  r.  Watson,  77 
Tex.  593,   14  S.  W.  207. 

Possession  without  Legal  Title  Con- 
stitutes Bailment. — Where  the  defend- 
ant had  agreed  to  buy  certain  cattle 
on  an  appointed  day  for  cash,  but  on 
that  day  he  was  unable  to  pay  the 
cash,  and  the  owner  of  the  cattle 
turned  them  into  the  defendant's  past- 
ure but  with  a  distinct  understand- 
ing that  no  title  should  pass  from 
the  owners  until  payment,  the  de- 
fendants had  but  a  bailment  of  the 
cattle  a:d  hence  a  creditor  of  the  de- 
fendant could  not  reach  them  by  at- 
tachment. Farmers'  Nat.  Bank  r. 
Henderson    (Civ.   App.),  29   S.   W.   562. 

An  offer  to  deliver,  and  a  refusal  to 
receive,  is  a  sufficient  compliance  with 
a  promise  to  deliver  specific  goods. 
After  such  offer  and  refusal,  the  parties 
stand  to  each  other  in  the  relation  of 
bailor  and  bailee.  Smith  r."  Sherwood. 
2  Tex.   460,  461. 

Validity  of  Contract. — Slaves  were 
the  subjects  of  bailment  for  hire  in 
this  state  down  to  the  19th  day  of 
June.  A.  D.  1865,  when  emancipation 
became  an  accomplished  fact  in  Texas. 
Johnston  r.  Davis,  32  Tex.  250,  251. 
See  the  title  SLAVERY  AXD  IN- 
VOLUNTARY   SERVITUDE. 

n.  Rights  and  Liabilities  of  Par- 
ties. 

A.  OF  BAILOR 
Implied  Warranty  of   Fitness.— The 

bailor,  in  a  contract  of  hire,  is  under 
the  corresponding  obligation  (which 
may  be  waived  by  special  contract  or 
notice)  that  the  property  hired  shall 
be  reasonably  tit  for  the  uses  or  pur- 
poses known  to  be  intended.  Sims  v. 
Chance.  7  Tex.  561.  See  the  title  WAR- 
RANTY. 

Most  Pay  Necessary  Expenses  of 
Gratuitous  Bailee. — If  goods  are  shipped 
without  rotiti cation  or  instruction  from 


one  person  to  another  and  without  any 
previous  agreement  wi*h  regard 
thereto,  the  consignee  of  the  goods  be- 
comes the  gratuitous  bailee  thereof 
for  the  shipper  and  in  such  case  he 
had  a  right  to  store  the  goods,  which 
is  shown  to  have  been  necessary  tor 
their  safe-keeping  and  protection,  with- 
out further  authority  from  the  ship- 
per to  do  so,  and  the  shipper  would 
be  liable  for  necessary  storage  charges 
actually  paid  by  the  consignee.  If 
there  was  no  agreement  for  the  re- 
turn of  the  goods,  and  that  is  made  2 
condition  of  the  finding  of  the  jury, 
what  was  done  by  the  consignee  ia 
storing  the  goods  was  dene  solely  in 
the  shipper's  interest  and  for  his  bene- 
fit. The  consignee  might  have  re- 
fused to  have  anything  to  do  with  the 
stuff,  but  having  shipped  it  without 
notice  or  instruction  of  any  kind,  the 
shipper  can  not  avoid  liability  tor 
storage  charges  actually  paid,  on  this 
ground.  By  his  positive  act  he  con- 
stituted *  the  consignee  his  trrilee  with- 
out hire  or  compensation  and  will  not 
be  allowed  to  impose  upon  it  the  ad- 
ditional burden  of  the  payment  of  the 
storage  charges,  which  in  no  way  in- 
ured to  its  benefit.  (Story  on  Bail- 
ments. §  121.}  Ft.  Smith  r.  Heitman 
Co..  44  Tex.  Civ.  App.  359,  361,  95  S 
\V.  1074.  affirmed  in  102  Tex.  5«, 
no  op. 

B.  OF  BAILEE. 
1.  In   General, 

May  Assert  Rights  of  Real  Owner. 
— The  defendant  in  an  execution,  hold- 
ing property  as  the  agent,  bailee  ?r 
trustee  of  another,  may  assert  the 
rights  of  the  real  owner,  so  as  to  pre- 
vent the  sale  thereof,  when  levied  upos 
to  satisfy  such  execution  against  ttm* 
self.  Walmsley  r.  Hubbard,  24  Tev 
612.  See  the  title  RIGHT  OF  PROP- 
ERTY, TRIAL  OF. 

Joint  Ownership. — Where  it  api**^ 
from  the  transfers  indorsed  on  ton 
scrip  deposited  with  a  bailee  to  ta*P 
without  reward,     that  the  bailor    wa5 
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one  of  the  joint  owners  thereof,  the 
bailee  is  not  permitted  by  the  law  to 
infer  from  the  indorsements  afore- 
said, that  the  deposit  with  him  was 
made  for  the  benefit  of  all  parties  in 
interest,  subject  to  the  demand  of  any 
one  or  all  of  the  parties  interested. 
Xelson  v.  King,  25  Tex.  655,  656. 

The  liability  of  the  bailee  'in  such 
case  will  not  be  affected  by  the  fact 
that  the  bailor  was  a  joint  owner  of 
the  chattel  with  others,  and  that  the 
bailee  had  delivered  the  same  before 
demand  made  by  the  bailor,  to  one 
claiming  to  own  the  same  jointly  with 
the  bailee.  He  can  not  excuse  himself 
for  a  failure  or  refusal  to  redeliver, 
without  showing  beyond  dispute  that 
he  had  delivered  the  property  to  the 
true  owner.  Nelson  v.  King,  25  Tex. 
655,   656. 

Bailee  Most  Accept  Only  Legal 
Tender. — The  bailee  of  a  promissory 
note  is  authorized  to  receive  in  pay- 
ment only  lawful  currency.  Ransom 
i .  Alexander,  31  Tex.  443. 

Where  a  party  deposited  a  promis- 
sory note  with  a  bailee,  without  any 
instructions  to  collect  it,  and  the  bailee 
afterwards  received  from  the  maker 
payment  "n  the  treasury  notes  of  the 
Confederate  States;  it  did  not  dis- 
charge the  maker.  Ransom  v.  Alex- 
ander, 31  Tex.  443.  See  the  title 
PAYMENT. 
2.    Power  to  Dispute  Bailor's  Title. 

"A  bailee  will  not  ordinarily  be  per- 
mitted, when  sued  for  the  subject  of 
the  bailment,  to  deny  the  title  of  his 
bailor."  Texas  Standard  Cotton-Oil 
Co.  v.  National  Cotton-Oil  Co.  (Civ. 
App.),   40   S.   W.   159,   160. 

In  cases  of  bailment  for  hire,  the 
question  of  title  is  not  usually  a  mat- 
ter of  importance;  the  bailee  can  net 
resist  an  enforcement  of  the  contract 
merely  by  proof  that  the  title  of  the 
property  was  not  at  the  time  of  the 
hiring  in  the  bailer.  To  enable  him 
to  do  so  he  must  not  only  show  that 
the    bailor    was    wanting    in    title,    but 


also  that  he  had  no  right  to  the  pos- 
session of  the  property  bailed,  or  such 
facts  as  establish  a  failure  cf  the  con- 
sideration of  the  contract  sought  to 
be  enforced.  Grooms  v.  Rust,  27  Tex. 
231,  233. 
.  is.   Right  to  Compensation. 

Bailee  Entitled  to  Lien  on  Goods.— 
A  bailee  for  hire,  who  performs  serv- 
i  ices  upon  the  goods  of  another,  has  a 
lien  on  such  goods  to  secure  his  rea- 
sonable charges,  and  has  the  right  to 
retain  possession  until  his  demand  is 
satisfied.  Lithgow  v.  Sweedberg  (Civ. 
App.),  78  S.  W.  246,  247. 

Where  repairs  are  made  on  a  ma- 
chine at  the  owner's  request,  the  per- 
■  son  making  them  has  the  right  to  re- 
'  tain  possession  of  the  machine  until 
payment  of  the  charges.  Henderson 
v.  Mahoney,  31  Tex.  Civ.  App.  539, 
72   S.  W.   1019. 

The    death    of    the    bailor  does  not 

i  impair    the    lien    of    the    bailee    who 

i  hclds    possession    of    the    chattel    until 

payment      for      repairs.      Lithgow      v. 

Sweedberg  (Civ.   App.),  78  S.   W.  246. 

4.   Liability  for  Loss  of  Property. 

a.  In  General 

Money  Taken  from  Safe  Deposit 
Box. — Where  the  plaintiff  had  depos- 
ited money  in  a  safe  deposit  box,  en- 
f  trance  to  which  could  be  effected  only 
by  the  use  of  two  keys,  one  in  the 
possession  of  the  plaintiff,  the  other 
in  the  possession  of  the  defendant,  the 
loss  of  the  plaintiff's  key  and  the  dis- 
appearance of  the  money  from  the 
box,  will  impose  a  liability  upon  the 
defendant  for  the  money,  since  with- 
out co-operation  by  the  defendant  the 
box  could  not  be  opened.  Guaranty 
Trust  Co.  v.  Diltz,  42  Tex.  Civ.  App. 
26,  91   S.   W.   596. 

b.  Governed  by  Contract. 

Terms  of  Contract  Must  Be  Ob- 
,  served — Where  the  contract  for  the 
hire  of  a  boat  stipulated  that  it  should 
be  returned  in  as  good  condition  as 
when  received,  the  obligation  to  so  re- 
turn  it   was   absolute,   and   not   avoida- 
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ble  by  reason  of  the  act  of  God  or 
ether  vis  major,  but  it  would  be  other- 
wise if  there  were  no  such  contract 
stipulation,  and  the  rights  of  the  par- 
ties were  such  as  arise  by  law  from 
the  contract  of  bailment.  Direct  Nav. 
Co.  v.  Davidson,  32  Tex.  Civ.  App. 
492,  74  S.  W.  790. 

In  Coffield  v.  Harris,  2  App.  Civ. 
Cases,  §§  315,  316,  it  was  held  that  a 
contract  limiting  the  liability  of  a 
bailee  of  animals  for  pasturage,  was 
valid  and  enforceable  provided  it  did 
not  contravene  public  policy  or  stat- 
ute. See  the  title  ANIMALS,  vol.  1, 
p.  269. 

c    Hirer  of  Slaves. 

Presumption  as  to  Nature  of  Em- 
ployment.— The  prima  facie  presump- 
tion would  be  that  a  slave,  hired  to 
assist  in  carrying  on  the  business  cf 
a  steam  mill,  might  be  employed  in 
any  of  the  ordinary  duties  or  services 
necessary  to  the  successful  operation 
of  the  said  mill.  Sims  v.  Chance,  7 
Tex.   561. 

Degree  of  Diligence  Required. — The 
hirer  of  a  slave  will,  in  general,  be  re- 
sponsible to  the  owner  for  any  injury 
occasioned  by  the  want  of  ordinary 
care  and  diligence  on  the  part  of  the 
hirer.  Mims  v.  Mitchell,  1  Tex.  443; 
Sims  v.  Chance,  7  Tex.  561;  Mitchell 
v.  Mims,  8  Tex.  6;  Mills  v.  Ashe,  16 
Tex.  295,  302;  Willis  v.  Harris,  26  Tex. 
136. 

Liability  for  Conduct  of  Agents. — 
A  hirer  is  as  responsible  for  the  con- 
duct of  his  agents  and  those  acting 
under  him  as  he  is  for  his  own  con- 
duct. Mims  v.  Mitchell,  1  Tex.  443, 
444. 

Death  of  Slave  during  the  Term. — 
Where  a  slave  is  hired  for  a  year,  and 
without  any  fault  on  the  part  of  the 
hirer,  or  failure  of  proper  care  and 
medical  aid,  dies  before  the  expiration 
of  the  time,  the  hirer  is  entitled  to  a 
corresponding  abatement  of  the  hire. 
Townsend   v.    Hill,    18   Tex.    422;    Mc- 


Lemore  v.  McClellan,  17  Te$  122; 
Birge  v.  Wanhop,  21  Tex.  478. 

But  see  contra  in  Scherer  v.  Upton, 
31  Tex.  618,  which  says:  Where  a 
note  was  given  for  the  hire  of  a  slave, 
an  escape  of  the  slave,  whereby  the 
hirer  lost  his  services,  did  not  entitle 
the  hirer  to  deduction,  unless  the 
owner  was  in  default  or  guilty  of  some 
concealment  of  the  slave  or  other 
wrong. 

Liability  for  Medical  Attendance- 
The  hirer  of  a  slave,  not  the  owner,  is 
responsible  for  medical  attendance, 
where  the  attendance  is  not  requested 
by  the  owner,  and  where  there  is  no 
special  agreement.  McGee  v.  Currie, 
4  Tex.  217. 

Wrongful  Death  of  Slave.— If  a  per- 
son who  has  hired  a  negro,  kill  him 
under  such  circumstances  as  do  not 
authorize  him  to  take  the  negro's  life. 
he  will  be  responsible,  upon  his  con-. 
tract  to  deliver  the  negro  to  the  owner 
at  the  end  of  the  hiring,  for  the  full 
value  of  the  negro.  Callihan  v.  John- 
sen,   22   Tex.    596,   597,   598. 

Where  the  evidence  will  sustain  a 
contract  of  employment  of  a  slave,  the 
hirer  will  be  held  liable  to  the  owner 
of  the  slave  for  the  injury  and  death 
of  the  slave  while  so  employed.  Phil- 
ips v.  Wheeler,  10  Tex.  536. 

Redelivery  Implied. — The  contract 
of  hiring  implies  a  promise  on  the 
part  of  the  hirer  to  redeliver  the  slave 
at  the  expiration  of  the  term  in  as 
good  condition  as  he  received  him; 
unless  his  condition  had  become  dete- 
riorated without  the  default  or  negli- 
gence of  the  hirer.  Mims  v.  Mitchell, 
1  Tex.  443,  444;  Clopp  v.  Nelson,  12 
Tex.  370 ;  Browne  v.  Johnson,  29  Tex  40. 
5.  Diligence   Required   of   Bailee. 

Bailee  for  Hire.— "It  is  well  settled 
that  a  bailee  for  hire  is  bound  only  for 
ordinary  diligence,  and  is  responsible 
only  for  ordinary  negligence.  He  is 
held  responsible  only  for  that  degree 
of  care  and  diligence  which  a  prudent 
man  would  take  or  use,  that  is,  which 
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the  generality  of  mankind  use  in  keep- 
ing their  own  goods  of  the  same  kind. 
Story  on  Bailments,  352,  353."  Green 
v.  Larkins,   l   App.   Civ.   Cases,   §  785. 

"The  bailee  is  required  to  exercise 
ordinary  care  to  preserve  the  property 
in  his  custody,  and  for  his  failure  in 
this  respect  he  is  liable  for  the  conse- 
quences of  such  injuries  as  proxi- 
mately result  from  his  negligence." 
Baker,  etc.,  Mfg.  Co.  v.  Clayton,  46 
Tex.  Civ.  App.  384,  387,  103  S.  W.  197. 

The  degree  of  care  and  diligence  va- 
ries according  to  the  species  of  prop- 
erty over  which  it  is  to  be  exercised; 
but  in  all  cases  it  must  be  the  same 
which  a  person  of  ordinary  prudence 
or  discretion  would  exercise  in  rela- 
tion to  the  particular  thing  were  it  his 
own  property.  Sims  v.  Chance,  7  Tex. 
561,  571.  See  Coffield  vi  Harris,  2 
App.  Civ.  Cases,  §  315. 

Bailee,  of  Collateral  Security.— 
"Where  the  mortgaged  property  or 
other  collateral  security  is  intrusted 
directly  to  the  creditor,  he  becomes  a 
bailee,  and  is  liable  for  injuries  to  the 
trust  fund  growing  out  of  his  negli- 
gence or  misfeasance  as  such  bailee." 
Murrell   v.   Scott,   51   Tex.   520,   526. 

"The  hirer  of  a  horse  for  any  speci- 
fied time,  journey,  or  service,  like  any 
other  bailee,  is  bound  to  exercise  or- 
dinary diligence  in  the  use  and  care 
of  the  property  hired  by  him,  and  is 
responsible  for  all  injurious  conse- 
quences resulting  from  a  culpable  neg- 
lect so  to  do.  Willis  v.  Harris,  26 
Tex.  136."  Haralson  v.  Hahl  (Civ. 
App.),  85  S.  W.  1008. 

Assumption  of  Risk.— Plaintiff  hired 
teams  to  defendant,  with  drivers  se- 
lected and  paid  by  himself.  After  they 
reached  the  works,  both  drivers  and 
teams  were  under  the  charge  and  di- 
rection of  defendant's  foreman.  The 
driver  in  charge  on  the  day  the  mule 
received  the  injury  from  which  he 
died,  took  charge  of  the  team  with  the 
consent  of  plaintiff,  who  was  present 
and    had    been    working    on    the    track 


with  bis  teams  for  several  months. 
He  knew  of  the  increased  danger  that 
attended  the  employment,  and  the 
method  adopted  in  making  the  fill  on 
which  his  mule  was  injured,  and  will 
be  deemed  to  have  assumed  whatever 
risk  there  was.  Gulf,  etc.,  R.  Co.  v. 
Harris,  2  Tex.  Civ.  App.  540,  22  S. 
W.  237. 

Subhiring. — Where  the  deceased 
loaned  the  horse  of  which  he  was  the 
bailee,  this  was  upon  an  implied  con- 
tract that  the  borrower  would  not  in- 
jure it,  but  use  it  carefully,  and  for 
breach  of  such  implied  contract  the 
bailee  doubtless  might  have  maintained 
an  action  to  recover  from  the  bor- 
rower for  any  injury  done  to  the 
property  for  which  the  bailee  would 
be  liable  to  the  owner.  Story  on  Bail- 
ments, 93c,  93b.  Dolson  v.  De  Gan- 
ahl,  70  Tex.  620,  623,  8  S.  W.  321. 

Gratuitous  Bailee. — A  bailee  without 
hire  is  responsible  only  for  good  faith 
and  ordinary  diligence,  that  is,  such  as 
an  ordinarily  prudent  man  would  ex- 
ercise in  matters  of  his  own  business; 
and  this  is  to  be  determined  by  the 
jury  under  proper  instructions  from 
the  court.  Fulton  v.  Alexander,  21 
Tex.    148. 

A  bailee  who  has  possession  of 
goods,  solely  for  the  benefit  of  the 
bailor,  is  not  required  to  exercise  dili- 
gence to  the  extent  of  employing  a 
watchman  to  guard  against  danger  to 
the  property.  Texas  Cent.  R.  Co.  v. 
Flanary  (Civ.  App.),  50  S.  W.  726,  727. 

"A  gratuitous  bailee  must  answer 
for  goods  left  in  his  charge,  if  lost 
through  h;s  gross  negligence."  Prince 
v.  I.  &  G.  N.  R.   Co.,  64  Tex.   144,  145. 

Where  wool  was  stored  in  a  car  on 
the  tracks  of  a  railroad  company  with- 
out the  knowledge  and  consent  of  the 
company,  and  the  car  in  which  the 
wool  was  stored  being  needed  by  the 
railroad  company,  the  wool  was  taken 
therefrom  and  stored  in  the  warehouse 
of  the  company  as  a  matter  of  accom- 
modation to  the  plaintiff,  the  railroad 
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company,  being  a  mere  gratuitous 
bailee,  would  not  be  responsible  for 
the  loss  of  such  wool  by  fire  unless  the 
loss  was  the  result  of  gross  negligence 
on  the  part  of  the  said  company. 
Texas  Cent.  R.  Co.  v.  Flanary  (Civ. 
App.),  45  S.  W.  214. 

What  Constitutes  Sufficient  Dili- 
gence. — Where  a  bailee,  to  whom  had 
been  given  a  package  containing  money 
to  be  delivered  by  him  without  re- 
ward, deposited  the  money  with  a  com- 
mercial firm  of  good  standing,  with 
instructions  to  them  to  deliver  it, 
which  they  promised  to  do,  he  had  ex- 
ercised the  care,  attention  and  dili- 
gence in  respect  to  the  money  which 
an  ordinarily  prudent  man  would  have 
used  in  respect  to  his 'own  money  and 
ought  not  to  be  held  responsible.  Ful- 
ton v.  Alexander,  21  Tex.  148. 

Special  Deposit. — A  deposit  of 
money,  made  with  a  farmer,  or  any  one 
not  engaged  in  the  business  of  money 
dealing,  for  safe-keeping,  would  usually 
be  a  special  deposit,  and  the  party  re- 
ceiving it  would  not  be  liable  for  its 
loss,  unless  he  were  guilty  of  gross 
negligence.  Edwards,  Bail.  67.  Dun- 
can v.  Magette,  25  Tex.  245,  248. 

Liability  Absolute  upon  Refusal  to 
Redeliver. — Where  the  hirer  refuses  to 
redeliver  the  property  at  the  expiration 
of  the  term  of  hiring,  he  becomes  liable 
for  all  loss,  diligence  or  no  diligence. 
Young  v.  JLewis,  9  Tex.  73. 

6.  Power  of  Bailee  to  Sell. 

A  bailee  for  hire  has  no  power  of  sale 
over  the  goods  in  his  possession  unless 
given  by  statute  or  contract,  but  in  this 
state,  art.  3322,*  Rev.  Stat.  1895,  gives 
such  bailee  as  is  defendant  the  power 
to  sell  and  prescribes  the  mode  of  sale. 
Lithgow  v.  Sweedberg  (Civ.  App.),  78 
S.  W.  246. 

Possession  Gives  No  Power.— The 
mere  possession  of  goods  by  the  mas- 
ter of  a  vessel  without  any  authority, 
express  or  implied,  gives  him  no  power, 
and  his  sale  passes  no  title.  It  is  an  es- 
tablished principle  at  common  law  that 


a  possessor  of  personal  chattels  can  not 
transfer  to  another  a  greater  right  than 
he  has  himself.  Stillman  &  Bro.  v. 
Hurd,  10  Tex.  109,  111. 

Failure  to  Pay  after  Sale.— Where 
the  bailee  was  security  for  the  bailor, 
and  it  is  agreed  that  he  may  sell  and 
pay  the  debt  at  a  given  price,  and  he 
sells,  but  does  not  pay  until  after  de- 
mand, he  can  not  claim  that  he  paid  in 
cotton  at  that  price,  but  is  only  entitled 
to  be  credited  for  the  original  debt 
Stephenson  v.  Price,  30  Tex.  715,  716. 

7.  Duty  to  Return  Property  or  Value. 
a.   In  General. 

Generally  a  bailee  is  bound  to  deliver 
the  goods  back  to  the  person  by  whom 
he  has  been  intrusted  with  the  custody 
of  them.  Freeman  v.  Perry,  25  Tex.  611, 
625. 

Duty  to  Return  Property  Implied.— 
A  bailment  of  cotton  seed  contained  in 
sacks  implies  an  undertaking  of  the 
bailee  to  return  the  property  to  the 
bailor,  or  at  least  to  dispose  of  it  ac- 
cording to  the  terms  of  the  bailment, 
and  hence  there  would  be  an  implied  un- 
dertaking on  the  part  of  the  bailee  to 
return  the  sacks  after  they  had  served 
their  purpose.  Texas  Standard  Cot- 
ton-Oil Co.  v.  National  Cotton-Oil  Co. 
(Civ.  App.),  40  S.  W.  159,  160. 

What  Constitutes  Delivery  Over.- 
Where  the  bailee  has  possession  of  a 
chattel  and  holds  the  key  to  the  ware- 
house where  it  is  stored,  the  mere 
agreement  to  waive  delivery  of  the 
chattel  at  one  place  will  not  constitute 
a  delivery  on  the  spot  without  tender 
of  the  key  by  the  bailee  and  acceptance 
by  the  bailor.  Municipal  Imp.  Co.  v. 
Uvalde  Asphalt  Co.  (Civ.  App.),  76  S. 
W.  448. 

Effect  of  Failure  to  Return  Property. 
—When  the  time  for  which  personal 
property  is  bailed  has  expired,  the 
bailee,  upon  failure  to  deliver  the  prop- 
erty, is  liable  for  all  damages  happen 
ing  thereafter,  even  though  the  bailee 
be  guilty  of  no  fault.  Cochran  *'. 
Walker  (Civ.  App.),  49  S.  W.  403.  See 
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the   title   TROVER   AND   CONVER- 
SION. 

The  depositary  of  a  chattel  who  as- 
sumes to  keep  it  without  reward,  is  lia- 
ble to  the  bailor  for  the  value  thereof, 
in  case  he  fails  to  redeliver  it.  Nelson 
v.  King,  25  Tex.  655,  656. 

b.   Unauthorized  Use  of  Bailment 

Hirer  of  a  Horse. — The  general  rule 
is,  that  the  hirer  of  a  horse  for  one 
purpose  or  journey  who  deviates  from 
the  bailment  contract  by  using  it  for  a 
different  purpose  or  on  a  longer  journey 
is  liable,  in  case  of  accident,  for  its  loss, 
though  not  otherwise  at  fault.  Sims  v. 
Chance,  7  Tex.  561;  Mills  v.  Ashe,  16 
Tex.  295,  301;  Willis  v.  Harris,  26  Tex. 
136,  141.  But  this  rule  is  inapplicable, 
notwithstanding  the  technical  conver- 
sion involved  in  the  unauthorized  ex- 
tension of  the  contemplated  journey,  if 
it  appears  that  the  extra  distance  did  not 
cailse  or  materially  contribute  to  the 
injury,  and  that  the  horse  died,  without 
other  fault  of  the  hirer,  after  his  re- 
turn with  it  within  the  limits  of  his 
contract.  Spencer  v.  Shelburne,  11  Tex. 
Civ.  App.  521,  33  S.  W.  260.  See  the 
title  TROVER  AND  CONVERSION. 

Where  the  hirer  of  a  horse  drives 
twelve  miles  beyond  the  journey  for 
which  it  was  hired,  misuser  will  be  pre- 
sumed, and  the  bailee  will  be  held  liable 
for  any  injury  to  the  horse,  even  though 
he  offer  as  a  defense  the  exercise  of 
ordinary  care.  Evertson  v.  Frier  (Civ. 
App.),  45  S.  W.  201.  See,  also,  Sims 
v.  Chance,  7  Tex.  561.  See  the  title 
TROVER  AND  CONVERSION. 

Hirer  of  a  Slave. — Where  the  hirer  of 
a  slave  cruelly  treats  and  abuses  the 
slave,  causing  him  to  run  away,  and  the 
slave  is  lost,  .the  hirer  is  responsible  for 
the  value  of  the  slave.  Robinson  v. 
Varnell,  16  Tex.  382,  383;  Mills  v.  Ashe, 
16  Tex.  295,  296;  Sims  v.  Chance,  7  Tex. 
561;  Mitchell  v.  Mims,  8  Tex.  6. 

Breach  of  Contract  of  Hiring. — Where 
a  bailment  is  for  a  particular  purpose; 
as  where  a  slave  is  employed  to  per- 
form the  service  of  an  axe  hand  in  cut- 


ting timber  for  a  steam  mill,  and  the  de- 
fendants employ  him  otherwise  than  as 
contemplated  by  the  contract,  or  for  a 
different  purpose,  in  working  about  the 
mill,  they  are  responsible  for  his  loss 
by  accident  while  so  employed,  irre- 
spective of  the  question  whether  they 
use  due  care  and  diligence  or  not.  Sims 
v.  Chance,  7  Tex.  561;  Mills  v.  Ashe,  16 
Tex.  295,  301. 

Where  a  slave  is  h'red  as  an  ordinary 
boat  hand,  in  a  trade  in  which  it  is  cus- 
tomary to  employ  a  pilot,  on  a  boat 
which  usually  employs  a  pilot  (at  the 
entry  of  a  harbor),  it  is  a  diversion  from 
the  service  contemplated  by  the  con- 
tract of  hiring,  to  use  such  slave  to  man 
a  yawl  for  sounding  the  bar,  and  if  the 
slave  be  lost  in  such  service,  the  hirer 
becomes  responsible  for  his  value;  at 
least,  where  it  is  not  shown  that  on  the 
particular  occasion  a  pilot  could  not  be 
obtained,  and  that  there  was  no  extra- 
ordinary peril,  nor  negligence,  nor  un- 
skillfulness  on  the  part  of  the  master 
of  the  boat.  Mills  v.  Ashe,  16  Tex.  295, 
296. 

If  the  hirer  placed  the  slave  at  an  em- 
ployment which,*  from  its  nature  and  lo- 
cality, was  more  hazardous  to  her  life 
than  that  reasonably  contemplated  by 
I  the  parties  at  the  time  of  hiring,  #  he 
i  would  be  responsible  for  the  death  of 
the  negro,  by  sickness,  while  thus  ex- 
posed. Pridgen  v.  Buchannon,  24  Tex. 
655,  656. 

c.   Conversion  by  Bailee. 
What  Constitutes  a  Conversion. — To 

constitute  a  conversion  there  must  be 
such  an  intention  of  deviation  from  the 
contract  as  would  be  tantamount  to  an 
assertion  of  right  or  dominion  over  the 
property  inconsistent  with  the  bailor's 
rights  of  ownership.  Acts  which  do  not 
in  themselves  imply  an  assertion  of  title 
or  of  the  right  of  dominion  by  the 
bailee  over  the  property,  will  not  sus- 
tain an  action  for  conversion,  unless 
done  with  the  intention  to  deprive  the 
owner  of  it  permanently  or  temporarily, 
or  unless  there  has  been  a  demand  for 
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the  property  and  the  neglect  or  refusal 
to  deliver  it,  which  are  evidence  of  a 
conversion,  because  they  are  evidence 
that  the  defendant  in  withholding  it 
claims  the  right  to  withhold  it,  which 
is  a  claim  of  right  or  dominion  over  it. 
Direct  Nav.  Co.  v.  Davidson,  32  Tex. 
Civ.  App.  492,  494,  74  S.  W.  790.  See  the 
title  TROVER  AND  CONVERSION. 

Horseley,  the  owner  of  the  land,  who 
under  the  contract  between  him  and 
Turner,  the  maker  of  the  crop,  was  en- 
titled to  one-half  thereof,  notified  the 
public  ginners  at  the  beginning  of  the 
cotton  season  that  the  cotton  raised  on 
his  farm  was  his,  and  that  they  must  not 
allow  it  to  be  removed  from  the  gin  by 
Turner,  or  any  one  else,  without  his 
written  order.  Afterward  the  ginners, 
without  permission  of  Horseley,  de- 
livered ten  bales  of  cotton,  which  had 
been  entered  on  their  gin  books  in  the 
names  of  Horseley  and  Turner,  to 
Turner,  who  sold  the  same  and  applied 
the  money  to  his  own  use.  In  a  suit, 
after  demand,  by  Horseley  against 
Turner  and  the  ginners  for  conversion 
of  the  ten  bales,  held  that  the  ginners 
were  bailees  for  hire  of  both  Horseley 
and  Turner,  and  if  against  the  protest 
of  Horseley  they  turned  over  the  ten 
bales  of  cotton  to  Turner,  who  con- 
verted  the  same,  the  ginners  are  liable 
to  Horseley  for  the  value  of  his  half  of 
the  cotton.  Horseley  v.  Moss,  5  Tex. 
Civ.  App.  341,  23  S.  W.  1115. 

A  recovery  can  be  had  for  the  value 
of  a  wagon  and  team  hired  for  the  pur- 
pose of  aiding  in  the  Rio  Grande  cotton 
trade  in  1863,  and  which  had  been  sold 
by  the  hirer.  McKinney  v.  Andrews,  41 
Tex.  363. 

Where  the  hirer  of  a  boat,  after  using 
it,  left  it  in  the  possession  and  control 
of  the  owner,  and  never  afterwards  as- 
serted any  rights  thereto,  he  was  not 
liable  for  a  conversion  because  the  boat 
was  not  delivered  to  the  owner  at  the 
place  called  for  by  the  contract,  and  the 
evidence,  being  undisputed  on  this  point, 
the  court  should  have  so  charged.     Di- 


rect Nav.  Co.  v.  Davidson,  32  Tex.  Civ. 
App.  492,  74  S.  W.  790. 

Demand  and  Refusal  to  Deliver.— A 
refusal  by  the  bailee  to  deliver  goods  on 
demand  of  the  owner,  unless  on  pay- 
ment of  certain  claims  of  the  bailor  or 
bailee,  inconsistent  with  the  plaintiffs 
title,  would  be  equivalent  to  an  absolute 
refusal,  and  would  amount  to  a  conver- 
sion. Roberts  v,  Yarboro,  41  Tex.  449, 
450. 
8.  Termination  of  Bailment 

General  Rule. — The  general  rule  is 
that  if  one  has  deposited  money  in  the 
hands  of  a  bailee  to  be  delivered  to  a 
third  person,  he  may  countermand  the 
order  at  any  time  before  the  delivery  to 
the  third  person  or  his  assent  thereto. 
Eut  after  the  third  person  has  assented 
thereto,  the  bailment  is  not  counter- 
mandable,  if  there  is  a  valuable  con- 
sideration for  the  bailment  Hearn  v. 
Foster,  21  Tex.  401,  403. 

A  hiring  by  the  month  at  so  much 
per  month  is  a  hiring  from  month  to 
month,  each  party  having  a  right  to 
terminate  it  at  .the  expiration  of  a 
month,  but  not  after  another  month  has 
commenced  to  run.  Young  v.  Lewis 
9  Tex.  73. 

There  is  no  distinction  as  to  the  rights 
of  the  parties  between  a  hiring  for  a 
year  and  a  hiring  for  a  shorter  period. 
Young  v.  Lewis,  9  Tex.  73. 

Notice  of  Termination. — In  a  case  of 
hiring  from  month  to  month  neither 
party,  it  seems,  it  entitled  to  warning. 
Young  v.  Lewis,  9  Tex.  73. 

C.  RIGHTS  OF  THIRD  PERSONS. 
True  Owner  May  Recover  from 
Bailee.— "It  is  settled  in  this  state,  that 
the  owner  of  property  held  by  a  bailee 
may  sue  to  recover  it  from  the  bailee. 
;  though  not  a  party  to  the  contract  of 
bailment.  Roberts  v.  Yarboro,  41  Tex. 
449,  453;  Nelson  v.  King,  25  Tex.  655, 
663."  Clay  v.  Gage,  1  Tex.  Civ,  App 
661,  663,  20  S.  W.  948. 

A  bailee  can  not  refuse  to  deliver  pos- 
session to  the  true  owner  who  demands 
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it  of  him,  and  of  course,  being  bound 
to  deliver  to  the  true  owner,  can  not  ex- 
cuse himself  by  subsequent  redelivery 
to  his  bailor.  An  unqualified  refusal  to 
deliver  is  a  conversion.  Roberts  v. 
Yarboro,  41  Tex.  449,  453. 

The  bailee  can  not  successfully  resist 
the  claim  of  the  true  owner.  If  the 
bailor  have  no  title  he  can  give  none  to 
his  bailee.  (Roberts  v.  Yarboro,  41  Tex. 
449.)  The  rule,  though  seemingly  harsh, 
is  not  so,  from  the  fact  that  the  law  will 
allow  the  bailee  time  in  which  to  de- 
termine his  rights  and  will  always  pro- 
tect them  by  permitting  him  to  file 
his  bill  of  interpleader,  in  which 
the  right  will  be  determined  and  he  will 
be  answerable  only  to  the  party  who  es- 
tablishes his  right.  Smith  v.  Texas,  etc., 
R.  Co.,  101  Tex.  405,  410,  108  S.  W.  819. 

Whatever  may  have  once  been  the 
rule,  it  is  believed  to  be  now  settled  that 
the  bailee  can  never  be  in  a  better  situa- 
tion than  his  bailor;  and  if  the  latter 
has  no  title,  the  real  owner  is  entitled 
to  recover  his  property,  in  whose  hands 
soever  it  may  be  found.  (Story  on 
Bailments,  §  130;  Edws.  on  Bailments, 
88;  Nelson  v.  King,  25  Tex.  655,  663.) 
Roberts  v.  Yarboro,  41  Tex.  449,  453. 

Bailee  Is  Not  Judge  of  Rights  of 
Third  Persons. — In  a  controversy  as  to 
right  of  property  between  conflicting 
claimants,  if  the  same  is  in  the  posses- 
sion of  a  third  person,  the  bailee,  who  j 
has  received  it  (as  a  warehouseman) 
from  the  original  owner,  through  whom 
both  claimants  profess  to  claim  by  pur- 
chase, and  in  a  suit  between  them  said 
bailee  is  made  a  codefendant  for  refus- 
ing to  deliver  the  property  to  the  plain- 
tiff, if  he  rests  his  defense  and  refusal  on 
the  ground  that  it  belongs  to  the  one  or 
the  other  of  them,  neither  of  whom  be- 
ing his  bailor,  he  undertakes  to  decide 
between  them  at  his  peril.  Freeman  v. 
Perry,  25  Tex.  611. 

A  creditor  of  a  bailee  of  cattle  can 
not  reach  them  by  attachment  since  the 
legal  title  has  never  passed  to  the  bailee. 
Farmers'  Nat.  Bank  v.  Henderson  (Civ. 
App.),  29  S.  W.  562. 
2  Tex— 40 


Execution  Too  Late  after  Transfer  to 
Bailee. — It  seems  that  a  slave  that  is 
hired  out  can  not  be  taken  in  execution 
for  a  debt  of  the  owner,  where  the  lien 
has  not  attached  before  the  transfer  of 
the  possession  by  hiring.  McGee  v. 
Currie,  4  Tex.  217. 

Effect  of  Notice  of  Adverse  Claim. — 
Where  a  bailee  has  knowledge  *  of  a 
claim  of  title  by  another  adverse  to  his 
bailor,  and  by  direction  of  his  bailor 
carries  off  the  property,  he  becomes  re- 
sponsible to  such  adverse  claimant  for 
the  value  of  the  property,  if  the  latter 
proves  to  be  the  rightful  owner, 
whether  the  suit  by  which  such  right  is 
established  be  then  or  thereafter 
brought.  McAnelly  v.  Chapman,  18 
Tex.  198. 

Money  deposited  with  a  bailee  to  be 
paid  to  a  third  party  for  a  valuable  con- 
sideration, upon  a  contingency,  of  which 
the  third  party  had  notice  from  the 
bailor  and  bailee,  and  to  which  he  as- 
sents, on  the  happening  of  the  event 
upon  which  the  money  was  to  be  paid 
to  him,  his  right  to  the  money  becomes 
absolute,  and  it  is  not  subject  to  gar- 
nishment in  the  hands  of  the  bailee  at 
the  suit  of  a  creditor  of  the  bailor. 
Hearn  v.  Foster,  21  Tex.  401,  402. 

in.   Actions. 
A.   IN  GENERAL. 
1.   Nature  and  Right  of  Action. 

By  Bailee. — "By  the  common  law— 
which  is  the  rule  of  decision  in  this 
state — the  hirer,  by  virtue  of  the  bail- 
ment, acquires  a  special  property  in  the 
thing  during  the  continuance  of  the  con- 
tract, and  for  the  purposes  expressed  or 
implied  by  it.  Hence  he  may  maintain 
an  action  for  any  injury  to  it  during  the 
existence  of  his  right."  Masterson  v. 
International,  etc.,  R.  Co.  (Civ.  App.), 
55  S.  W.  577,  578. 

"The  right  of  the  bailee  to  recover  the 
whole  value  rests  upon  the  hypothesis 
that  he  is  the  agent  of  the  bailor, 
charged  with  the  execution  of  a  trust 
connected   with   the   property  delivered 
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him,  and  that  he  will  hold  the  amount 
of  damages  collected  beyond  his  own 
interest  in  trust  for  the  general  owner." 
Masterson!  v.  International,  etc.,  R.  Co. 
(Civ.  App.),  55  S.  W.  577,  578. 

By  Bailor. — "The  owner  has  also  a 
general  property  in  the  thing,  and  un- 
less he  has,  by  virtue  of  his  agreement, 
parted  with  it  for  a  definite  time,  he  may 
maintain  a  like  suit  against  a  stranger." 
Masterson  v.  International,  etc.,  R.  Co. 
(Civ.  App.),  55  S.  W.  577,  578. 

"But  in  such  a  case  a  recovery  by  ei- 
ther will  be  a  bar  of  the  action  against 
the  other."  Masterson  v.  International, 
etc.,  R.  Co.  (Civ.  App.),  55  SL  W.  577, 
578. 

The  owner  of  property  in  possession 
of  a  bailee  can  not  recover  its  value 
from  the  latter  who  declines  to  purchase 
it  and  offers  the  property.  Guffey  Pe- 
troleum Co.  v.  Glass  Oil  Co.,  37  Tex. 
Civ.  App.  413,  84  S.  W.  281. 

Right  of  Bailee  to  Take  Note  in  Set- 
tlement. — "In  any  case  in  which  a  bailee 
may  maintain  an  action  for  an  injury 
done  to  property  placed  in  his  custody, 
he  surely  may  take  a  note  in  settlement, 
for  the  same  facts  which  give  a  right 
to  recover  in  an  action  by  a  bailee,  give 
sufficient  consideration  to  support  a 
promise."  Dolson  v.  DeGanahl,  70 
Tex.  620,  623,  8  S.  W.  321. 

Action  by  Joint  Owner  as  Bailee. — 
One  of  the  joint  owners  of  personal 
property  may  recover  the  entire  dam- 
ages for  injury  to  it,  if  entitled  to  the 
exclusive  possession  as  bailee,  without 
joining  the  other  owners;  but,  as  joint 
owner  merely,  he  can  recover  only  such 
part  of  the  damages  as  is  proportionate 
to  his  interest,  and  has  the  burden  of 
showing  with  reasonable  certainty  the 
extent  of  such  interest,  though  defend- 
ant has  not  pleaded  the  nonjoinder  in 
abatement.  Waggoner  v.  Snody,  98 
Tex.  512,  85  S.  W.  1134,  reversing  82  S. 
W.  355. 

When  Tender  of  Charges  Unneces- 
sary.— A  peremptory  refusal  to  deliver, 
by  a  bailee,  dispenses  with  the  necessity 


of  a  tender  of  charges  before  bringing 
suit.    Chandler  v.  Fulton,  10  Tex.  3, 3. 
2.   Bailor's  Election. 

The  bailor  is  not  required  to  pursue 
the  property  in  the  hands  of  a  third  per- 
son, or  to  institute  suit  to  establish  his 
right  to  the  script  or  to  a  portion  of  it, 
as  against  the  present  holder  of  it.  The 
bailor  had  a  right  to  treat  the  failure  or 
refusal  of  the  bailee  to  redeliver  the 
script  as  a  conversion  of  it,  and  to  sue 
for  its  value.  Edw.  Bail.  87.  Nelson  v. 
King,  25  Tex.  655,  664. 

Land  script,  unlike  an  ordinary  title 
deed,  is  treated  as  a  chattel,  and  has  a 
market  value  like  other  chattels,  and 
the  bailor  is  entitled,  on  the  bailee's 
failure  or  refusal  to  redeliver,  to  recover 
the  value  of  the  land  script,  and  is  not 
required  to  pursue  the  property  in  the 
hands  of  a  third  person,  or  to  institute 
suit  to  establish  his  right  to  the  script, 
or  a  portion  of  it,  as  against  a  holder  of 
it  who  has  derived  his  possession  or 
claim  through  a  delivery  to  him  by  the 
bailee,  or  as  against  third  persons  gen- 
erally. Nelson  v.  King,  25  Tex.  655. 
See  the  title  ELECTION  OF  REME- 
DIES. 

B.  PARTIES. 

In  an  action  to  recover  property  in  a 
case  of  a  joint  bailment,  all  the  joint 
owners  must  join  as  plaintiffs.  No  less 
number  can  maintain  the  action.  Stach- 
ely  v.  Pierce,  28  Tex.  328. 

C.  PLEADING. 

Petition    Held    Sufficient— Where  a 

cotton  compress  company  received  cer- 
tain cotton  to  be  compressed  and 
shipped  for  plaintiffs,  and  placed  the 
same  on  a  platform  in  close  proximity 
to  railway  tracks  and  passing  engines, 
and  the  cotton  was  there  destroyed  by 
fire,  a  petition  stating  the  facts  showed 
actionable  negligence,  and  a  general  de- 
murrer thereto  was  improperly  sus- 
tained. Martin  v.  Missouri  Pac.  R-  Co., 
3  Tex.  Civ.  App.  133,  22  S.  W.  195. 

Necessary  Averments. — Where  the 
owner  of  a  slave  sued  the  hirer  for  the 
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value  of  the  slave,  which  had  died  of 
cholera  while  in  the  hirer's  possession, 
alleging  as  the  ground  of  the  defend- 
ant's liability  that  the  latter  had  refused 
to  redeliver  the  slave  on  demand  at  the 
expiration  of  the  term  of  hiring,  it  was 
held  that  if  the  plaintiff  had  sought  to 
recover  on  the  ground  that  defendant 
had  not  treated  the  slave  with  proper 
diligence,  it  should  have  been  the  sub- 
ject of  a  distinct  averment,  and  that  the 
admission  of  testimony  as  to  diligence 
without  objection  did  not  affect  the 
question.    Young  v.  Lewis,  9  Tex.  73. 

D.  DEMAND. 

Necessity  for. — "No  right  of  action 
accrues  in  any  case  against  the  bailee, 
unless  there  has  been  some  wrongful 
conversion  or  some  gross  negligence  on 
his  part,  until  a  demand  made  upon  him, 
and  a  refusal  by  him  to  deliver  the  de- 
posit." Story  on  Bailments,  §  107. 
Duncan  v.  Magette,  25  Tex.  245,  255. 

Where  the  property  was  delivered  to 
be  kept  until  demanded,  no  cause  of  ac- 
tion could  arise  until  a  reasonable  de- 
mand had  been  made  and  there  had 
been  a  failure  to  deliver,  or  until  the 
bailee  had  converted  the  negro  to  his 
own  use,  or  he  had  been  lost  to  the 
owner  by  the  neglect  of  the  bailee. 
Browne  v.  Johnson,  29  Tex.  40,  41. 

Whether  a  demand  should  be  made, 
in  cases  of  bailment,  previous  to  suit,  de- 
pends upon  the  stipulation  as  to  time 
for  the  return  of  the  property.  The  re- 
turn must  be  made  at  the  time  con- 
templated in  the  contract.  If  the  prop- 
erty be  detained  beyond  that  period,  no 
demand  would  be  necessary  in  order  to 
sustain  an  action  for  its  recovery.  It  is 
not  one  of  the  obligations  of  the  lender, 
that  he  shall  at  the  expiration  of  the 
loan  go  after  and  bring  back  his  prop- 
erty, but  it  is  the  duty  of  the  borrower 
to  restore  it  according  to  his  stipula- 
tions. If  no  time  is  fixed  for  the  re- 
turn, then  a  demand  might  be  necessary 
as  a  prerequisite  to  the  action.  In  this 
case  it  is  averred  that  the  time  for  the 
loan  had  expired.    If  such  were  the  fact, 


and  the  demurrer  admits  its  truth,  it  was 
the  duty  of  the  defendant  to  have  re- 
stored the  property,  and  he  can  not 
justify  its  detention  on  the  ground  that 
no  demand  was  made  for  its  restoration. 
(Story  on  Bailments,  §§  257,  259.) 
Clopp  v.  Nelson,  12  Tex.  370,  373. 

When  Demand  Unnecessary. — Where 
the  defendant  in  error  received  cotton 
on  storage  as  a  warehouseman,  and  the 
cotton  was  burnt,  except  one  bale,  which 
was  sent  off  and  sold  by  him  before  the 
institution  of  the  suit,  it  was  held  to  be 
a  conversion  which  rendered  him  liable 
without  a  demand.  Hagood  v.  Elson,  21 
Tex.  506. 

E.  DEFENSES. 

Where  a  defendant,  sued  for  the  hire 
of  the  plaintiffs  slaves,  denies  the  exist- 
ence of  any  contract,  between  himself 
and  the  plaintiff,  and  claims  to  have  ob- 
tained them  from  a  third  person,  to 
whom  they  had  been  hired  by  the  plain- 
tiff, held,  that  to  constitute  this  an 
available  defense,  he  must  show  a  lia- 
bility to  pay  that  person,  rather  than 
the  owner,  so  as  to  negative  the  exist- 
ence of  his  liability  to  the  owner,  aris- 
ing from  the  use  of  bis  slaves.  Walton 
v.  Hamilton,  24  Tex.  216. 

Where  cotton  was  delivered  in  1861 
to  a  party  as  bailee,  to  be  redelivered 
on  demand,  and  no  demand  was  made 
until  1865,  it  was  no  defense  that  the 
bailee  had  sold  the  cotton  and  invested 
the  proceeds  in  negroes.  Stephenson  v. 
Price,  30  Tex.  715. 

Where  one  buys  property,  or  receives 
it  as  bailee,  with  notice  of  a  claim  of 
title  by  another  adverse  to  his  vendor  or 
bailor,  he  takes  and  holds  subject  to  the 
right  of  the  adverse  claimant,  though 
the  ostensible  title  may  nave  been  in  his 
vendor  or  bailor.  McAnelly  v.  Chap- 
man, 18  Tex.  198,  199;  Luckett  v.  Town- 
send,  3  Tex.  119;  Greneaux  v.  Wheeler, 
6  Tex.  515. 

Delivery  to  True  Owner. — The  bailee 
can  protect  himself  against  his  bailor  by 
showing  that  he  has  delivered  posses- 
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sion,  after  demand,  to  the  true  owner. 
(Edws.  on  Bailments,  84.)  Roberts  v. 
Yarboro,  41  Tex.  449,  453. 

Property  Taken  by  Vis  Major. — 
Plaintiff  sued  defendant  for  the  value  of 
twenty  plows  which  he  had  deposited 
with  defendant  for  sale,  before  the  war. 
The  defendant  alleged  and  proved  that 
the  plows  were  forcibly  taken  from  him 
by  a  Confederate  States  receiver,  whose 
power  he  was  unable  to  resist.  Held, 
that  the  relation  of  bailor  and  bailee,  or 
else  that  of  principal  and  agent,  existed 
between  the  parties,  that  the  defendant 
was  only  bound  to  use  ordinary  dili- 
gence, and  could  not  be  liable  when  the 
property  was  taken  by  a  vis  major;  and 
therefore  the  defense  was  a  good  one. 
Wilkinson  v.  Williams,  35  Tex.  181. 

Failure  of  Consideration. — In  an  ac- 
tion for  the  hire  of  a  negro,  a  plea  of 
partial  failure  of  consideration,  by  the 
death  of  the  negro,  without  fault  on  the 
part  of  the  defendant,  before  the  end  of 
the  year  for  which  he  was  hired,  is  a  good 
defense.    Birge  v.  Wanhop,  21  Tex.  478. 

Fraud. — Where  the  lessor  of  sheep, 
knowing  them  to  be  diseased,  repre- 
sented them  to  be  sound,  the  bailee  may 
offer  this  fraud  as  a  defense  when  de- 
mand is  made  for  their  return.  Labbe 
v.  Corbett,  69  Tex.  503,  6  S.  W.  808. 

Payment  as  Bar  to  Recovery. — "Since 
the  bailee  can  maintain  an  action  against 
a  wrongdoer  for  the  entire  value  of  the 
property  destroyed,  and  the  judgment  in 
such  suit  would  be  a  bar  to  an  action  by 
the  general  owner,  the  party  responsible 
for  the  damage  may  pay  the  whole 
amount  to  the  bailee  without  being 
compelled  to  do  so  by  judicial  proceed- 
ings, and  such  payment  will  as  effect- 
ively bar  an  action  by  the  owner  as  the 
recovery  of  a  judgment  by  the  bailee, 
and  its  satisfaction."  Masterson  v.  In- 
ternational, etc.,  R.  Co.  (Civ.  App.),  55 
S.  W.  577,  578. 

F.   EVIDENCE. 
1.  Burden  of  Proof. 

Bailor  Must  Show  Negligence  of 
Bailee. — Where  a  slave  was    placed    in 


the  hands  of  a  party  as  bailee,  to  keep 
safely  for  pay,  and  the  allegation  was 
that  owing  to  the  negligence  of  the 
party  the  negro  escaped,  whereby  he 
was  lost  to  the  plaintiff,  to  which  the 
plaintiff  plead  a  general  denial,  and  also 
that  he  had  used  due  diligence,  the  is- 
sue was  whether  the  slave  had  escaped 
through  the  neglect  and  want  of  ordi- 
nary diligence  upon  the  part  of  the 
bailee,  and  the  burden  of  proof  was 
upon  the  bailor.  Mims  v.  Mitchell,  1 
Tex.  443.  Browne  v .  Johnson,  29  Tex. 
40,  41. 

Where  the  testimony  failed  to  show 
the  relation  of  bailees  for  hire  on  the 
part  of  the  defendants,  it  was  proper  to 
cast  upon  the  plaintiff  the  burden  of  es- 
tablishing by  a  preponderance  of  evi- 
dence all  the  facts  necessary  to  a 
recovery  by  them.  Sanger  v.  Travis, 
etc.,  Alliance,  37  Tex.  Civ.  App.  321, 
84  S.  W.  856,  affirmed  in  101  Tex.  658, 
no  op. 

When  Burden  on  Bailee.— Although 
ordinarily  the  burden  of  proving  negli- 
gence is  on  the  plaintiff,  yet  where  prop- 
erty is  lost  while  in  the  exclusive 
custody  of  defendant  as  bailee,  it  is  in- 
cumbent on  the  latter  to  prove  that  such 
loss  was  not  occasioned  by  his  negli- 
gence. Hislop  v.  Ordner,  28  Tex.  Civ. 
App.  540,  67  S.  W.  337. 

"The  bailee  has  the  sole  possession 
and  custody  of  the  chattel  bailed.  He 
can  not  return  the  article  to  the  bailor 
in  a  damaged  condition,  or  not  return 
it  at  all,  and  by  his  silence  defeat  a  re- 
covery for  the  damage,  because  of  the 
bailor's  inability  to  prove  how  the  dam- 
age or  loss  happened.  Although  the 
burden  of  proof  may  rest  eventually 
upon  the  plaintiff  to  establish  his  cause 
of  action,  until  some  reason  is  given  for 
the  injury  to  or  loss  of  the  property, 
the  bailee  should  properly  be  held  an- 
swerable therefor."  Hislop  v.  Ordner, 
28  Tex.  Civ.  App.  540,  541,  67  S.  W.  331 

2.  Admissibility. 

Even  if  the  contract  of  hiring  *as 
special,  "to  split  rails  and  work   on  a 
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ranch,"  it  was  competent  for  the  de- 
.  fendant  to  prove  that  the  cleaning  out 
of  such  wells  as  that  in  question  was 
ordinary  and  customary  labor  required 
of  hired  hands  in  that  section  of  the 
country;  and  it  was  error  to  exclude 
such  evidence  as  irrelevant.  Willis  v. 
Harris,  2S  Tex.  136. 

Parol  Evidence  Admissible. — Under  a 
written  contract  of  hiring  parol  evi- 
dence is  admissible  to  show  when  the 
services  were  to  commence.  Meade  v. 
Rutledge,  11  Tex.  44,  50.  See  the  title 
PAROL  EVIDENCE. 

Evidence  of  Custom  Held  Inadmissi- 
ble.— Where  the  plaintiff  sued  the  de- 
fendant for  the  value  of  a  slave  who 
received  an  injury  which  caused  his 
death  while  employed  by  the  defendant, 
as  the  plaintiff  alleged,  in  cleaning  out 
a  well,  without  authority  from  the 
plaintiff,  and  it  was  in  proof  that  the 
plaintiff's  slave  and  a  slave  belonging 
to  a  third  person  were  cleaning  out  the 
well  at  the  time  of  the  casualty,  and  the 
defendant  offered  to  prove  that  it  was 
customary  for  slaves  to  assist  one  an- 
other in  jobs  undertaken  by  them  about 
town,  it  was  held  that  the  evidence  was 
properly  rejected  as  being  too  remote 
and  uncertain.  Philips  v.  Wheeler,  10 
Tex.  536. 

G.  QUESTION    OF    LAW    AND 
FACT. 

What     Constitutes     Bailment. 

— Whether  or  not  the  delivery  of  goods 
to  an  agent  of  the  vendee  will  constitute 
a  bailment  is  a  question  of  fact  to  be 
decided  by  the  jury.  Chandler  v.  Ful- 
ton, 10  Tex.  2,  17. 

Care  and  Diligence  Used. — "The  ques- 
tion as  to  whether  ordinary  care  has 
been  exercised  by  a  bailee  is  one  of 
fact,  to  be  determined  from  the  evidence 
by  the  judge  or  jury  that  tries  the  case. 
It  can  not  be  said,  as  a  matter  of  law, 
that  a  man  has  not  exercised  ordinary 
care  who  returns  to  his  starting  point 
with  a  horse  that  he  knows  to  be  sick 
when  he  starts  back,    but    the    circum- 


stances must  be  weighed  in  determining 
that  question."  Haralson  v.  Hahl  (Civ. 
App.),  85  S.  W.  1008. 

The  questions,  whether  the  labor  in 
which  the  slave  was  engaged  when  he 
lost  his  life  was  or  was  not  incident  to 
the  service  for  which  he  was  hired,  and, 
if  it  was,  whether  or  not  the  hirer  used 
reasonable  diligence  and  care  consider- 
ing the  hazards  of  the  work,  were  mat- 
ters of  fact  for  the  jury  to  determine: 
and  the  only  control  which  the  court 
could  exercise  over  them  was  in  grant- 
ing a  new  trial  if  the  jury  should  find 
against  the  evidence  or  misapply  it  to 
the  rules  of  law.  Willis  v.  Harris,  26 
Tex.  136. 

H.  ACCRUAL  AND  LIMITATION. 

Statute  Begins  to  Run  at  Expiration 
of  Contract — Where  the  hirer  of  a  slave 
contracts  in  writing  to  return  the  slave 
at  a  particular  time,  a  suit  for  damages 
for  failure  to  return  the  slave  is  not 
barred  until  four  years  after  the  expira- 
tion of  the  time  appointed,  although  the 
slave  may  have  perished,  by  the  fault 
of  the  hirer,  more  than  fpur  years  before 
the  institution  of  the  suit.  Robinson  v. 
Varnell,  16  Tex.  382,  383. 

Death  of  Bailor  'Starts  Statute.— 
Where  the  vendor  of  a  slave,  who  re- 
tained a  life  estate,  hired  the  slave  to  a 
third  person  by  contract  in  writing,  at 
so  much  per  month,  "until  called  for," 
and  shortly  afterwards  died,  it  was  held 
that  the  statute  of  limitations  began,  at 
the  death  of  the  vendor,  to  run  against 
the  vendee,  in  favor  of  hirer,  although 
it  did  not  appear  that  the  hirer  ever 
claimed  the  slave  adversely  to  the  ven- 
dee.    Wingate  v.  Wingate,  11  Tex.  430. 

Relation  Must  Be  Repudiated. — The 
bailee  of  a  sale  can  not  set  up  the  stat- 
ute of  limitations  against  the  owner 
while  the  relation  of  bailor  and  bailee 
exist.  There  must  be  actual  or  con- 
structive notice  to  the  owner  of  a  repu- 
diation of  this  relation  before  the 
statute  begins  to  run  in  favor  of  the 
bailee.  Woodward  v.  San  Antonio 
Traction  Co.  (Civ.  App.),  95  S.  W.  76. 
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Acts    Inconsistent    with    Relation. — 

Where  the  executors  of  a  bailee  assume 
the  absolute  ownership  of  the  property 
and  perform  acts  inconsistent  with  the 
acknowledgment  of  the  title  of  the 
bailor,  the  statute  of  limitations  com- 
mence to  run  and  bars  an  action  by  the 
bailor  in  two  years.  Winburn  v.  Coch- 
ran, 9  Tex.  123. 

I.  DAMAGES. 

The  measure  of  damages  for  the  de- 
tention of  certain  tents,  would  be  the 
reasonable  rental  value  of  the  tents  dur- 
ing the  time  they  were  unreasonably 
held  by  the  bailee  of  the  tents.  Baker, 
etc.,  Mfg.  Co.  v.  Clayton,  40  Tex.  Civ. 
App.  586,  589,  90  S.  W.  519. 

Where  a  bailee  took  possession  of  "a 
crib  of  corn,"  at  the  request  of  the 
bailor,  and  for  his  benefit,  the  measure 
of  damages  on  the  bailee  for  using  it 
would  be  the  value  when  taken,  with  in- 
terest. Masterson  v.  Goodlett,  46  Tex. 
402. 

In  an  action  for  injury  to  a  soda  foun- 
tain under  a  contract  to  lease,  the  meas- 
ure of  damages  was  the  difference 
between  the  value  of  the  property  in  the 
condition  it  was  when  returned,  and 
what  its  value  would  have  been  at  that 
time,  had  it  been  returned  uninjured,  and 
what  appellant  agreed  to  pay  for  its  use, 


with  interest  at  6  per  cent  from  the  time 
it  should  have  been  returned.  Phillips 
v.  Hughes  (Civ.  App.),  33  S.  W.  157. 
See,  also,  Smith  v.  Stratton,  34  Tex.  Civ. 
App.  171,  78  S.  W.  4. 

Loss  of  Slave  by  Hirer.— Where  a 
slave  is  hired  for  a  specified  time,  and 
during  such  specified  time  is  lost  by  the 
fault  of  the  hirer,  and  the  suit  is  not 
brought  until  after  the  expiration  of  the 
time,  the  measure  of  damages  is  the 
amount  of  hire  for  such  specified  time, 
the  value  of  the  negro  before  his  loss. 
and  interest  on  those  two  sums  from 
the  time  when  the  hire  was  due  and 
when  the  slave  was  to  be  returned. 
Robinson  v.  Varnell,  16  Tex.  382,  383. 

Conversion  of  Personal  Property— 
In  case  of  conversion  of  personal  prop- 
erty by  a  bailee,  the  true  measure  of 
damages  is  the  highest  price  of  the  ar- 
ticle between  the  time  of  the  demand 
and  the  day  of  trial.  Stephenson  r. 
Price,  30  Tex.  715. 

Where  cotton  was  delivered  to  a 
bailee  to  sell  at  a  limited  price  in  Con- 
federate money,  and  the  bailee,  failing 
to  get  the  price,,  converted  it  to  his  own 
use,  the  measure  of  damages  (under  the 
peculiar  circumstances)  was  the  value 
of  the  cotton  at  the  time  and  interest 
upon  that  value  until  the  trial.  Hatcher 
v.  Pelham,  31  Tex.  201. 


Balance-Sheet 

As  to  evidence  of  contents  of,  see  the  title  BEST  AND  SECONDARY  EVI- 
DENCE. 

Ballots. 

See  the  title  ELECTIONS. 

BanK  Account 

See  the  titles  ASSIGNMENTS,  ante,  p.  86;   BANKS  AND  BANKING. 

BanK  Notes. 

See  the  title  BANKS  AND  BANKING 
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B.  Effect  of  Discharge,  646. 
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2.  Upon  Debts  of  Bankrupt,  646. 
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b.  Liabilities  for  Torts,  647. 

(1)  In  General,  647. 

(2)  Damages  for  Breach  of  Contract  of  Marriage,  647. 

(3)  Liability  for  Conversion  of  Chattel  Property,  647. 

(4)  Damages  for  Assault  and  Battery,  647. 

c.  Judgments  Rendered  after  Bankruptcy  Proceedings  Instituted, 

647. 

d.  Liens  Created  Prior  to  the  Proceedings,  648. 

e.  Unscheduled  Claims,  etc.,  646. 

f.  Statutory  Exceptions,  649. 

(1)  In   General,  649. 

(2)  Debts   Created   by   Fraud,   Embezzlement,   Misappropria- 

tion or  Defalcation,  649. 

(3)  Debts  Created  While  Acting  in  a  Fiduciary  Capacity,  650. 

g.  Effect  of  Subsequent  Promise  to  Pay,  651. 

3.  Upon  Liability  of  Bankrupt's  Codebtor,  Guarantor  or  Surety,  651. 

4.  Upon  Jurisdiction  of  Bankruptcy  Court,  652. 

5.  Upon  Jurisdiction  of  State  Courts,  652. 

6.  Right  of  Creditor  to  Attack  Prior  Fraudulent  Conveyance,  653. 

7.  Injunction  against  Judgment  Fraudulently  Obtained  to  Avoid  Ef- 

fect of  Discharge,  653. 

8.  Suit   to    Establish    Claim    Not  Relieved  by  the  Discharge,  653. 

C.  Pleading  and  Proof  of  Discharge,  653. 

D.  Conclusiveness,  Impeachment  and  Setting  Aside,  655. 

E.  Appeal,  656. 

Vm.  Referee  in  Bankruptcy,  657. 
IX.  Trustees  or  Assignees,  657. 

A.  Appointment,  657. 

B.  Rights,  Powers,  Duties  and  Liabilities,  657. 

1.  Rights  and  Powers,  657. 

a.  In  General,  657. 

b.  Title  and  Rights  as  to  Property  of  Bankrupt,  657. 

(1)  General  Rules,  657. 

(a)  Vested    with    Title    to    All    Unexempt    Property  of 

Bankrupt,  657. 

(b)  Acquires  Only  Title  or  Right  of  Bankrupt,  659. 

(c)  Takes     Title  Subject  to  Equities  and  Encumbrances, 

660. 

(d)  Acquisition  of  Title  to  Property  in  Foreign  Jurisdic- 

tion, 661. 

(2)  Enumeration  of  Specific  Property  and  Rights  Passing  to 

Trustee,   661. 

(3)  Rejection  of  Onerous  or  Unprofitable  Property,  662. 

(4)  Sale  of  Property,  662. 

c.  Intervention  in  Pending  Suit,  662. 

2.  Responsibility  to  Bankrupt  Court,  663. 

C.  Actions  by  and  against  Trustees,  664. 

D.  Discharge  of  Trustee,  664. 


Digitized  by 


Google 


Bankruptcy  and  Insolvency  *        633 


X.  Administration  and  Distribution  of  Estate,  664. 

A.  Powers  and  Duties  of  Trustees,  664. 

B.  Sale  of  Property,  664. 

1.  Right  and  Duty  to  Sell,  664. 

2.  Property  Adversely  Claimed,  665. 

3.  Terms,  Manner  and  Place  of  Sale,  665. 

4.  Subsequent  Sale,  666. 

5.  Sale  to  Attorney  of  Bankrupt,  667. 

6.  Conveyance  of  Title  by  Trustee,  667. 

7.  Notice  of  Sale  to  Parties  to  Bankruptcy  Proceedings,  669. 

8.  Evidence  of  Sale,  669. 

C.  Payment  of  Dividends,  669. 

D.  Unadministered  Property,  670. 

XI.  Assignment  for  Benefit  of  Creditors,  67i. 
XII.  Composition  with  Creditors,  672. 
Xm.  Liens,  Transfers  and  Preferences,  672. 

A.  Liens,  672. 

1.  What  Claims  Are  Not  Liens  against  Bankrupt  Estate,  672. 

2.  Dissolution  of  Liens  Obtained  Through  Legal  Proceedings  within 

Four  Months  before  Filing  the  Petition,  672. 

3.  By  What  Law  Liens  and  Rights  of  Parties  Thereto  Construed,  673. 

4.  Liens  Not  Affected  by  Bankrupt  Act,  673. 

B.  Conveyances,    Assignments    or    Encumbrances    to    Delay    or    Defraud 

Creditors,   674. 

1.  Invalidity  of  Such  Transactions,  674. 

2.  Avoidance  of  Transfers  and   Recovery  of  Property  or  Its  Value. 

676. 

a.  Power  and  Duty  of  Trustee  or  Assignee,  676. 

b.  Evidence,  677. 

c.  Instructions,  678. 

d.  Witnesses,   678. 

e.  Pleading,  678. 
f.  Verdict,  679. 

C.  Preferences,  679. 

1.  Invalidity  of  Preferences,  679. 

a.  What    Constitutes    Preferences    within    Meaning    of   Bankrupt 

Act,  679. 

b.  Effect  of  Statutory  Provisions  upon  Insolvent's  Right  to  Deal 

with     His     Property    in  Good  Faith,  683. 

2.  Recovery  of  Property  or  Its  Value  by  Trustee,  684. 

a.  Right   to    Recover,  684. 

b.  Proceedings,  684. 

D.  Liability  for  Illegal  Entry  and  Seizure  of  Property  Transferred,  684. 

XIV.  Application  of  Bankrupt  Acts  to  Partners  and  Partnership 
Estates,  684. 

XV.  Nature,   Operation  and  Effect  of  Bankruptcy  Proceedings, 

686. 

A.  Nature,  686. 

B.  Operation  and  Effect,  686. 


Digitized  by 


Google 


634 


Bankruptcy  and  Insolvency 


As  Divesting  Jurisdiction  of  State  Courts,  686. 
Effect  on  Pending  Suits,  686. 

a.  Effect  of  Proceedings  as  Stay  of  Suits  in  Other  Courts,  C 

b.  Prosecution  or  Defense  of  Pending  Suits,  687. 

c.  Suits  to  Enforce  Liens  Acquired  before  Bankruptcy,  687. 

d.  Relief  against  Judgment  Rendered  by  Default,  689. 
Effect  on  Appellate  Proceedings,  689. 

Effect  on  Statute  of  Limitations,  689. 

Effect  on  Partnerships,  689. 

Demands  Contracted  after  Adjudication  of  Bankruptcy,  689. 


C.  Effect  of  Adjudication  of  Bankruptcy  or  Refusal  to  So  Adjudicate,  689. 
CROSS  REFERENCES. 

See  the  titles  APPEAL  AND  ERROR,  vol.  1,  p.  313;  ARBITRATION  AND 
AWARD,  ante,  p.  25;  ASSIGNMENTS  FOR  THE  BENEFIT  OF  CRED- 
ITORS, ante,  p.  113;  ATTACHMENT,  ante,  p.  296;  BANKS  AND  BANK- 
ING; BEST  AND  SECONDARY  EVIDENCE;  BILLS,  NOTES  AND 
CHECKS;  COMPROMISE;  CONFLICT  OF  LAWS;  CORPORATIONS; 
COSTS;  COURTS;  CREDITORS'  SUITS;  ESTOPPEL;  EXECUTORS  AND 
ADMINISTRATORS;  FRAUD  AND  DECEIT;  FRAUDULENT  AND  VOL- 
UNTARY CONVEYANCES;  GARNISHMENT;  JUDGMENTS  AND  DE- 
CREES; JUDICIAL  SALES;  JURISDICTION;  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSESSION;  MALICIOUS  PROSECUTION; 
MORTGAGES  AND  DEEDS  OF  TRUST;  PAROL  EVIDENCE;  PARTIES; 
PARTNERSHIP;  RECEIVERS;  SET-OFF,  RECOUPMENT,  COUNTER- 
CLAIM AND  RECONVENTION;  SHERIFFS'  SALES;  TRESPASS  TO 
TRY  TITLE;  VENDOR  AND  PURCHASER. 


I.  Definitions  and  General  Con- 
sideration. 

The  term  insolvency  is  not  always 
used  in  the  same  sense.  It  is  sometimes 
used  to  denote  the  insufficiency  of  the 
entire  property  and  assets  of  an  indi- 
vidual to  pay  his  debts.  This  is  its  gen- 
eral and  popular  meaning;  but  it  is  also 
used  in  a  more  restricted  sense  to  ex- 
press the  inability  of  a  party  to  pay  his 
debts  as  they  become  due  in  the  ordi- 
nary course  of  business.  Blum  v.  Wel- 
borne,  58  Tex.  157,  161.  See  Smith  & 
Co.  v.  Ojerholm,  93  Tex.  35,  36,  53  S. 
W.  341,  affirming  51  S.  W.  37. 

Under  Federal  Bankrupt  Acts.— The 
definition  given  in  the  bankrupt  law  of 
insolvency  is  as  follows:  "A  person 
shall  be  deemed  insolvent  within  the 
provisions  of  this  act,  whenever  the  ag- 
gregate of  his  property  exclusive  of  any 
property  which  he  may  have  conveyed, 
transferred,  concealed,  or  removed  or 
permitted  to  be  sold  or  removed,  with 


intent  to  defraud,  hinder  or  delay  his 
creditors,  shall  not,  at  a  fair  valuation, 
be  sufficient  in  amount  to  pay  his  debts." 
Owens  v.  American  Nat.  Bank,  36  Tex. 
Civ.  App.  490,  492,  81  S.  W.  988,  affirmed 
in  98  Tex.  627,  no  op.    ' 

"Mr.  Collier  in  his  work  on  Bank- 
ruptcy, third  edition,  page  4,  says:  'The 
judicial  definition  of  the  word  "insol- 
vency" as  established  by  the  decisions 
under  the  former  act  was,  "an  inability 
to  pay  debts  as  they  mature  and  become 
due  and  payable  in  the  ordinary  course 
of  business,  as  persons  carrying  on  that 
business  usually  do,  in  that  which  is 
made,  by  the  laws  of  the  United  States, 
lawful  money  or  legal  tender  to  be  used 
in  the  payment  of  debts,  without  ref- 
erence to  the  amount  of  the  debtor's 
property  and  without  reference  to  the 
possibility  or  even  certainty,  tDat 
at  a  future  time,  on  the  settlement  and 
winding  up  of  all  his  affairs,  his  debts 
will  be  paid  in  full  out  of  his  property. 
It  was  also  held  that  "the  amount  of  the 
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trader's  property  was  of  no  conse- 
quence, if  he  was  unable  to  pay  his  debts 
in  lawful  money  as  they  matured."  But 
under  the  present  act  the  value  of  the 
property  must  be  considered.  If  at  a 
fair  valuation  it  equals  the  debtor's 
debts,  he  is  not  insolvent.  This  pro- 
vision was  one  of  the  concessions  made 
in  the  passing  of  the  bill  to  those  who 
first  opposed  it  on  the  ground  that  its 
provisions  would  make  a  debtor  liable 
unnecessarily  to  have  his  property  taken 
from  him  because  of  a  mere  temporary 
embarrassment.'  "  Posey  v.  McManis, 
28  Tex.  Civ.  App.  452,  456,  67  S.  W.  792, 
affirmed  in  95  Tex.  684,  no  op. 

Inability  to  Pay  Debts  in  Ordinary 
Course  of  Business. — When  a  trader  is 
unable  to  meet  his  obligations  in  the 
regular  course  of  business,  he  is  tech- 
nically said  to  be  insolvent.  Smith  & 
Co.  v.  Ojerholm,  93  Tex.  35,  36,  53  S. 
W.  341,  affirming  51  S.  W.  37. 

When  the  deed  of  assignment  made 
a  part  of  the  pleadings  demurred  to 
show  that  the  assignors  were  unable  to 
pay  their  debts  in  the  ordinary  course 
of  their  business,  such  inability  is,  in 
judgment  of  law,  insolvency.  Langham 
v.  Lanier,  7  Tex.  Civ.  App.  4,  26  S.  W. 
255,  affirmed  in  93  Tex.  645,  no  op.,  cit- 
ing Blum  v.  Welborne,  58  Tex.  157. 

An  inability  to  promptly  pay  debts  as 
they  mature  may  not  be  satisfactory 
evidence  of  insolvency.  It  is  a  circum- 
stance to  be  considered,  but  it  does  not 
necessarily  follow  from  this  that  the 
debtor  is  insolvent.  He  may  be  unable 
to  pay  his  debts  out  of  funds  at  his  com- 
mand as  they  mature,  but  he  may  own 
property  subject  to  execution  greatly  in 
excess  of  his  liabilities.  Mensing  v.  At- 
chison (Civ.  App.),  26  S.  W.  509,  see 
Posey  v.  McManis,  28  Tex.  Civ.  App. 
452,  67  S.  W.  792,  affirmed  in  95  Tex. 
684,  no  op. 

The  simple  neglect  to  pay  a  debt,  or 
the  levy  of  an  attachment  on  a  debtor's 
property,  is  not  proof  of  insolvency. 
Ullman,  etc.,  Co.  y.  Babcock,  63  Tex. 
68,  71. 


A  debtor  who  has  concealed  his  prop- 
erty in  order  to  defraud  his  creditors  is 
to  be  regarded  as  insolvent,  although 
he  may  have  sufficient  assets  to  pay  his 
debts.  Walker  v.  Loring,  89  Tex.  668, 
674,  36  S.  W.  246,  reversing  34  S.  W. 
405. 

A  debtor  is  said  to  be  in  contempla- 
tion of  insolvency  when  he  contemplates 
not  being,  or  not  continuing  to  be,  able 
to  pay  his  debts  in  the  ordinary  course 
of  business  as  they  mature.  The  terms 
"insolvent  debtors"  and  "debtors  in  con- 
templation of  insolvency"  represent  dif- 
ferent phases  of  inability.  Blum  v. 
Welborne,  58  Tex.  157,  161,  162. 

The  distinction  between  actual  and 
notorious  insolvency  is  that  actual  in- 
solvency may  exist  without  notorious 
insolvency,  but  notorious  insolvency  can 
not  exist  without  actual  insolvency. 
Johnson  v.  McDaniel,'  1  App.  Civ.  Cases, 
§§  1012,  1013. 

Definition  of  Insolvency  in  Bankrupt 
Act  Followed  by  State  Courts. — "In 
view  of  the  authority  of  the  congress  of 
the  United  States  to  enact  bankruptcy 
laws,  and  such  laws  having  been  enacted 
and  being  in  operation,  we  are  of  opin- 
ion that  when  the  question  of  insolvency 
is  in  issue  in  a  state  court,  that  it  would 
be  proper  for  such  court  to  follow  the 
definition  of  insolvency  as  embraced  in 
the  bankrupt  law  as  enacted  by  con- 
gress." Owens  v.  American  Nat.  Bank, 
36  Tex.  Civ.  App.  490,  492,  81  S.  W.  988, 
affirmed  in  98  Tex  627,  no  op. 

n.  Bankrupt  and  Insolvent  Laws. 
A.  ENACTMENT  AND  REPEAL. 
1.  In  General. 

A  general  bankrupt  law  was  passed 
on  the  2nd  of  March,     1867.     Mims    v. 
Swartz,  37  Tex.  13. 
2*  Power  of  Congress  to  Enact. 

The  federal  constitution  confers  upon 
congress  the  power  to  enact  a  law  pro- 
viding a  uniform  system  of  bankruptcy. 
Alston  v.  Robinett,  37  Tex.  56,  58.  See 
Owens  v.  American  Nat.  Bank,  36  Tex. 
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Civ.  App.  490,  492,  81  S.  W.  988,  affirmed 
in  98  Tex.  627,  no  op. 

3.  Power  of  State  Legislatures  to  Enact 
In  General. — A  state  has  authority  to 
pass  a  bankrupt  law,  provided  such  law 
does  not  impair  the  obligation  of  con- 
tracts within  the  meaning  of  the  consti- 
tution, and  provided  that  there  be  no  act 
of  congress  in  force  to  establish  a  uni- 
form system  of  bankruptcy  conflicting 
with  such  law.  Beers  v.  Rhea,  5  Tex. 
349,  354. 

"In  Sturges  v.  Crowninshield,  4 
Wheat.  122,  4  L.  Ed.  529,  Chief  Justice 
Marshall,  discussing  the  right  of  a  state 
to  pass  bankrupt  or  insolvency  laws  in 
view  of  the  provision  in  the  federal  con- 
stitution, and  holding  that  such  right 
existed,  said:  'It  is  not  the  mere  exist- 
ence of  the  power,  but  its  exercise, 
which  is  incompatible  with  the  existence 
of  the  same  power  by  the  United  States. 
It  is  not  the  right  tc  establish  these  uni- 
form laws,  but  the  actual  establishment, 
which  is  inconsistent  with  the  partial 
acts  of  the  states.  It  has  been  said  that 
congress  has  exercised  this  power,  and 
by  so  doing  has  extinguished  the  power 
of  the  states,  which  can  not  be  revived 
by  repealing  the  law  of  congress.  We 
do  not  think  so.  If  the  right  of  the 
states  to  pass  a  bankrupt  law  is  not 
taken  away  by  the  mere  grant  of  that 
power  to  congress,  it  can  not  be  extin- 
guished; it  can  only  be  superseded  by 
the  enactment  of  a  general  bankrupt 
law.  The  repeal  of  that  law  can  not',  it 
is  true,  confer  that  power  upon  the 
states;  but  it  removes  a  disability  to  its 
existence  which  was  created  by  the  act 
of  congress.'"  Patty-Joiner,  etc.,  Co. 
v.  Cummins  (Civ.  App.),  59  S.  W.  297, 
298;  S.  C,  93  Tex.  598,  604,  57  S.  W. 
566. 

To  What  Contracts  Applicable  — 
"State  insolvent  laws  lawfully  apply,  1st, 
to  all  contracts  made  within  the  state; 
2d,  they  do  not  apply  to  contracts  made 
within  the  state  between  a  citizen  of 
the  state  and  a  citizen  of  another  state; 
3d,   nor   to   contracts   not  made  within 


the  state;  and  the  contracts  so  protected 
are  equally  so  from  prospective  as  well 
as  retrospective  legislation."  Beers  v. 
Rhea,  5  Tex.  349,  356. 

The  constitution  of  the  republic 
(Declaration  of  Rights,  §  16)  contained 
as  express  and  positive  an  inhibition  of 
the  enactment  of  any  law  impairing  the 
obligation  of  contracts  as  does  the  con- 
stitution of  the  United  States.  The  act 
under  which  the  discharge  in  bankruptcy 
was  obtained  was  passed  subject  to  that 
inhibition.  The  contract  was  made  in  a 
foreign  state  between  citizens  of  a  for- 
eign state  and  antecedent  in  time  to  the 
passage  of  the  law  under  which  the  dis- 
charge was  obtained.  The  case,  there- 
fore, comes  within  the  principle  of  the 
case  of  Beers  v.  Rhea,  5  Tex.  349,  and 
was  not  effectual  to  release  the  defend- 
ant from  liability  on  the  contract.  Shel- 
ton  v.  Wade,  14  Tex.  52. 

Law  Discharging  Person  of  Debtor 
and  His  Future  Acquisitions.— A  bank- 
rupt or  insolvent  law  of  a  state  which 
discharges  the  person  of  the  debtor  and 
his  future  acquisitions  is  not  a  law  im- 
pairing the  obligation  of  contracts,  so 
far  as  it  respects  debts  contracted  sub- 
sequent to  the  passage  of  such  law. 
Beers  v.  Rhea,  5  Tex.  349. 
4.   Repeal. 

After  the  bankrupt  law  of  1867  was 
repealed,  there  remained  no  insolvent 
law  in  force  in  Texas.  Schneider  v.  Bul- 
lard,  1  App.  Civ.  Cases,  §  1185. 

B.   WHEN  OPERATIVE. 

The  United  States  Bankruptcy  Act 
was  approved  July  1,  1898,  and  contains 
the  following  provision  with  respect  to 
the  time  when  it  would  go  into  effect: 
"This  act  shall  go  into  full  force  and  ef- 
fect upon  its  passage,  provided,  how- 
ver,  that  no  petition  for  voluntary  bank- 
ruptcy shall  be  filed  within  one  month 
of  the  passage  thereof,  and  no  petition 
for  involuntary  bankruptcy  shall  be  filed 
within  four  months  of  the  passage 
thereof."  Bankruptcy  Law  of  1898,  p. 
23.  Shelley  v.  Nolan,  38  Tex.  Civ.  App. 
343,  350,  88  S.  W.  524.     See  Kosches  v. 
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Libowitz    (Civ.    App.),    56    S.    W.    613, 
614. 

C.  EFFECT  OF  NATIONAL  BANK- 
RUPT ACTS  UPON  INSOL- 
VENCY LAWS  OF  STATES. 

1.  In  General 

Suspension  of  State  Insolvency  Law. 
— Where  a  state  has  an  insolvent  law  in 
force,  and  congress  passes  a  bankrupt 
act  conflicting  with  it,  the  state  law  is 
suspended  during  the  continuance  of  the 
bankrupt  law.  Patty-Joiner,  etc.,  Co.  v. 
Cummins  (Civ.  App.),  59  S.  W.  297,  298. 

In  so  far  as  an  insolvent  law  of  a 
state  provides  for  a  release  of  creditors, 
it  is  suspended  by  a  bankrupt  law  of  the 
United  States.  Patty-Joiner,  etc.,  Co.  v. 
Cummins,  93  Tex.  598,  604,  57  S.  W.  566; 
Haijek  v.  Luck,  96  Tex.  517,  74  S.  W. 
305. 

A  Federal  Question. — The  effect  of 
the  bankrupt  act  upon  a  state  insolvent 
law  is  a  federal  question,  and  therefore 
the  decision  of  the  federal  court  has  a 
controlling  effect  upon  the  state  court. 
Patty-Joiner,  .etc.,  Co.  v.  Cummins,  93 
Tex.  598,  604,  57  S.  W.  566. 

2.  Effect  of  Laws  Regulating  Assign- 

ments for  Benefit  of  Creditors. 

See  the  title  ASSIGNMENTS  FOR 
THE  REXEFIT  OF  CREDITORS, 
ante,  p.  113. 

"That  a  bankrupt  law  of  the  United 
States  does  not  necessarily  render  an 
assignment  made  under  a  state  insolvent 
law  invalid  for  every  purpose,  is  es- 
tablished by  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of 
Boese  v.  King,  108  U.  S.  397,  27  S.  W. 
760."  Patty-Joiner,  etc.,  Co.  v.  Cum- 
mins, 93  Tex.  598,  603,  57  S.  W.  566. 

While  a  general  assignment  for  cred- 
itors may  be  an  act  of  bankruptcy,  and 
may  be  set  aside  by  proceedings  com- 
menced within  the  time  prescribed  as  a 
transaction  defeating  or  tending  to  de- 
feat an  equality  of  distribution  among 
the  creditors  of  the  bankrupt,  yet,  if  the 
assignment  is  a  good  common-law  as- 
signment, administered  under  a  statute 


that  does  not  conflict  with  the  bankrupt 
law,  it  will  be  upheld  and  enforced 
where  proceedings  in  bankruptcy  have 
not  been  commenced.  Patty-Joiner, 
etc.,  Co.  v.  Cummins  (Civ.  App.),  59  S. 
W.  297,  298. 

The  law  of  this  state  concerning  as- 
signments for  creditors  is  not  an  insol- 
vency law,  so  as  to  come  in  conflict  with 
the  purpose  of  the  national  bankrupt 
act  of  1898;  and,  although  a  general 
assignment  for  the  benefit  of  creditors, 
made  in  accordance  with  its  provisions, 
would  be  an  act  of  bankruptcy,  and 
would  be  set  aside  if  made  within  the 
period  of  time  prescribed  by  the  bank- 
rupt law,  it  will  be  valid  until  proceed- 
ings in  bankruptcy  have  been  begun 
against  the  assigning  debtor;  it  is  not 
otherwise  void.  Patty-Joiner,  etc.,  Co. 
v.  Cummins  (Civ.  App.),  59  S.  W.  297, 
299.  See  Haijek  v.  Luck,  96  Tex.  517, 
518,  74  S.  W.  305. 

In  Keating  v.  Vaughn,  61  Tex.  518, 
the  court  said:  "The  statute  in  question 
is  in  no  sense  an  insolvent  law,  pro- 
viding for  the  discharge  of  a  debtor  by 
a  compliance  with  its  terms  without  the 
consent  of  the  creditor,  but  is  a  statute 
which,  for  the  better  protection  of  cred- 
itors, prescribes  a  mode  for  the  admin- 
istration of  the  estates  of  insolvents 
under  assignments  made  by  the  debtors 
themselves,  which  would  be  good  at 
common  law,  unaided  by  the  statute, 
and,  like  any  other  trust,  could  be  en- 
forced in  a  court  of  equity  in  the  ab- 
sence of  a  statute  providing  a  mode  of 
administration."  Patty-Joiner,  etc.,  Co. 
v.  Cummins  (Civ.  App.),  59  S.  W.  297, 
299.  See  Haijek  v.  Luck,  96  Tex.  517, 
74  S.  W.  305. 

Insolvent  Laws  Exacting  Releases. — 
"In  so  far  at  least  as  an  insolvent  law 
of  a  state  provides  for  a  release  by  the 
creditors  it  is  suspended  by  a  bank- 
rupt law  of  the  United  States;  but 
that  if  the  assignment  convey  all 
the  debtor's  property  subject  to 
the  payment  of  his  debts  for  the  equal 
benefit     of       all     his     creditors       who 
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may  accept  under  it,  it  is  otherwise 
valid  except  as  against  proceedings  sea- 
sonably taken  under  the  Bankrupt  Act." 
Patty-Joiner,  etc.,  Co.  v.  Cummins,  93 
Tex.  598,  604,  57  S.  W.  566. 

Though  the  assignment  statute  of 
Texas,  Rev.  Stats.,  1895,  in  so  far  as  it 
makes  provision  for  exacting  releases, 
should  be  held  to  be  an  insolvent  law, 
and  therefore  suspended  by  the  bankrupt 
act  of  the  United  States,  one  who  has 
accepted  and  received  one-third  the 
amount  of  his  claim  under  an  assign- 
ment good  at  common  law,  though  ex- 
acting such  release,  where  no  proceed- 
ings were  had  under  the  bankrupt  act, 
thereby  discharges  the  debtor  from  fur- 
ther liability.  Haijek  v.  Luck,  96  Tex. 
517,   74   S.   W.  305. 

D.  JUDICIAL  NOTICE. 

Judicial  cognizance  must  be  taken  by 
the  state  courts  of  the  bankrupt  law  of 
the  United  States,  and  of  its  provisions. 
Mims  v.  Swartz,  37  Tex.  13. 

E.  EXTRATERRITORIAL  OPERA- 
TION OF  BANKRUPT  AND  IN- 
SOLVENT LAWS. 

Assignment  under  State  Insolvency 
Laws. — An  assignment  made  under  a 
decree  of  court  by  virtue  of  the  in- 
solvent laws  of  one  state  does  not  pass 
title  to  real  property  situate  in  another. 
Harvey  v.  Edens,  69  Tex.  420,  425,  6  S. 
W.  306,  citing  Moseby  v.  Burrow,  52 
Tex.  396;  Barnett  v.  Pool,  23  Tex.  517. 

The  principle  that  the  courts  of  one 
state  can  not  make  a  decree  ordering  the 
conveyance  of  land  situated  in  another 
state  which  will  be  recognized  as  valid 
by  the  courts  of  the  state  in  which  the 
land  is  located  applies  to  the  assign- 
ment by  order  of  a  bankrupt  court 
in  one  state  of  land  situate  in  another 
state.  Moseby  v.  Burrow,  52  Tex.  396, 
citing  Barnett  v.  Pool,  23  Tex.  517. 

Discharge  No  Bar  to  Action  on  Con- 
tract Made  without  State. — A  discharge 
under  a  bankrupt  or  insolvent  law  of  a 
state  which  discharges  the  person  of  the 
debtor  and  his  future  acquisitions  is  not 


a  good  plea  in  bar  to  an  action  on  a 
contract  made  without  such  state,  nor 
when  made  in  the  state  with  a  citizen 
of  another  state.  Beers  v.  Rhea,  5  Tex. 
349. 

To  give  effect  to  a  discharge  under  a 
bankrupt  or  insolvent  law  of  a  state 
which  discharges  the  person  of  the 
debtor  and  his  future  acquisitions,  it 
must  be  set  up  in  reference  to  a  debt 
contracted  after  the  passage  of  the  law 
under  which  it  is  granted,  and  in  the 
state  and  between  citizens  of  the  state; 
and  it  makes  no  difference  whether  the 
discharge  be  pleaded  in  the  courts  of 
the  state  where  it  was  granted  or  in  the 
courts  of  the  United  States;  the  result 
is  the  same.    Beers  v.  Rhea,  5  Tex.  349. 

Property  in  Foreign  Country.— Al- 
though there  is  a  diversity  of  opinion, 
as  to  personal  property,  it  is  universally 
admitted  that  the  real  estate  of  a  bank- 
rupt, situate  in  a  foreign  country,  does 
not  pass  under  the  assignment,  and  that 
the  act  of  sale  or  conveyance  by  the 
assignee  of  the  bankrupt  does  not  pass 
the  fee  because  not  made  according  to 
the  forms  required  by  the  law  of  the 
country  where  the  land  lies.  Barnett 
v.  Pool,  23  Tex.  517,  518. 

Equitable  Title  by  Estoppel— The 
facts  that  the  bankruptcy  was 'a  volun- 
tary one,  under  the  bankruptcy  law  of 
the  United  States  of  1840;  that  the  prop- 
erty was  voluntarily  placed  in  his  sched- 
ule by  the  bankrupt;  that  he  delivered 
the  title  papers  to  the  assignee,  by 
whom  a  sale  was  made,  and  a  convey- 
ance executed,  with  his  approbation; 
that  the  purchase  money  was  received, 
and  appropriated  by  the  assignee,  with 
his  knowledge  and  consent;  that  he 
acquiesced  in  all  the  proceedings,  and 
continued,  subsequently,  to  recogn>zC 
the  sale  as  valid  and  binding;  will  not, 
if  the  land  be  situate  in  a  fore"?1 
country,  create  an  equitable  title  by 
estoppel,  in  the  purchaser,  that  can  be 
enforced,  either  against  the  bankrupt 
or  a  naked  trespasser.  Barnett  " 
Pool,  23  Tex.  517,   518. 
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m.  Acts  of  Bankruptcy. 

General  Assignment  for  Benefit  of 
Creditors.— The  bankrupt  act  of  1898 
expressly  declares  the  making  of  a 
general  assignment  for  the  benefit  of 
creditors  an  act  of  bankruptcy.  It 
was  an  act  of  bankruptcy  under  the 
former  statute  as  held  by  the  supreme 
court  of  the  United  States  in  Boese 
v.  King,  108  U.  S.  379,  27  L.  Ed.  760, 
there  being,  however,  no  express  dec- 
laration to  that  effect  in  the  act  it- 
self. Under  the  former  law,  proceed- 
ings to  have  a  debtor  who  had  made 
a  general  assignment  declared  a  bank- 
rupt had  to  be  executed  within  six 
months.  The  period  is  reduced  to 
four  months  by  the  present  act.  Patty- 
Joiner,  etc.,  Co.  v.  Cummins,  93  Tex. 
598,  602,  57  S.  W.  566.  See  Patty-Joiner, 
etc.,  Co.  v.  Cummins  (Civ.  App.),  59 
S.  W.  297,  298;  Haijek  v.  Luck,  96  Tex. 
517,    519,    74   Tex.    305. 

IV.  Jurisdiction  and  Venue. 
A.  ORIGINAL  JURISDICTION. 
1.    Jurisdiction  and  Powers  of  Courts 

of  Bankruptcy, 
a.   In  General 

As  the  federal  constitution  confers 
upon  congress  the  power  to  enact  a 
law  providing  a  uniform  system  of 
bankruptcy,  the  jurisdiction  under  such 
law  is  properly  conferred  upon  the 
federal  courts.  Were  the  state  courts 
permitted  to  review  the  action  of  the 
federal  court,  there  is  much  reason  to 
believe  the  law  would  soon  be  divested 
'of  the  attribute  of  uniformity;  confu- 
sion would  make  its  way  into  the  sys- 
tem, and  a  discharge  good  in  one  state 
would  not  be  so  held  in  another.  Al- 
ston v.   Robinett,   37  Tex.   56,  58. 

Proceedings  in  bankruptcy,  under 
the  bankrupt  law  of  1867,  for  the  sake 
of  uniformity  were  exclusively  within 
the  jurisdiction  of  the  United  States 
district  court;  and  the  act  of  congress 
regulating  the  same  was  enforceable 
alone  under  federal  judicial  jurisdic- 
tion,   and    was    subject    exclusively    t<"» 


the  interpretation  of  those  courts  hav- 
ing cognizance  of  the  subject  matter. 
Brown  v.  Causey,  56  Tex.  340,  342. 

In  Maxwell  v.  McCune,  37  Tex.  515, 
the  supreme  court  disclaimed  the  right 
to  review  the  proceedings  of  the 
United   States   courts   in   bankruptcy. 

Jurisdiction  of  District  Court  Not 
Special  or  Limited. — The  United  States 
district  court  in  bankruptcy  is  not  a 
court. of  special  or  limited  jurisdiction. 
The  act  of  1898  provides  that  the  court 
shall  be  a  court  of  record.  Curdy  v. 
Stafford,  88  Tex.  120,  121,  30  S.  W. 
551,  reversing  28  S.  W.  1011. 

b.   Enumeration  of  Specific   Powers. 

(1)  Appointment  of  Trustee. 

See  post,  "Appointment,"   IX,  A. 

(2)  Discharge  of  Bankrupt. 

See  post,  "Right  to  and  Withholding 
of  Discharge,"  VII,  A. 

(3)  Recovery  of  Property  and  Debts 
I         Due  Estate  of  Bankrupt. 

The  bankrupt  act  extends  the  juris- 
diction of  the  district  courts,  as  courts 
of  bankruptcy,  "to  the  collection  of  all 
the  assets  of  the  bankrupt."  Sec- 
tion 4972,  U.  S.  Rev.  Stat.  The 
courts  of  the  United  States  have 
uniformly  asserted  the  jurisdiction  of 
the  bankrupt  court  to  entertain  suits 
for  the  recovery  of  the  property  of, 
or  of  debts  due  to,  the  estate  of  the 
bankrupt,  and  the  power  to  make  that 
jurisdiction  practically  exclusive  by  en- 
joining parties  from  proceeding  else- 
where. Cuney  v.  Shaw,  56  Tex.  435, 
437. 

(4)  Determination  of  Question  of 
Fraudulent  Concealment  of  Prop- 
erty. 

Whether  a  bankrupt  fraudulently 
concealed  his  property  is  a  question 
within  the  jurisdiction  of  the  bankrupt 
court  and  can  not  be  inquired  into  by 
a  state  court.  Daugherty  v.  Strauss 
&  Co.,  1  App.  Civ.  Cases,  §§  892,  894. 

(5)  Ordering  Sale  of  Land. 

The  United  States  court,  sitting  in 
bankruptcy,  has  no  jurisdiction  to  or- 
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der  the  sale  of  land,  the  individual 
property  of  a  deceased  member  of  a 
mercantile  firm  whose  estate  is  being 
administered  by  independent  executors 
under  the  terms  of  a  will  which  with- 
drew it  from  control  of  the  probate 
court.  French  v.  Grenet,  57  Tex.  273. 
Whether  the  bankrupt  court  had  ju- 
risdiction to  order  the  sale  of  land  in 
controversy  is  a  question  peculiarly 
within  the  province  and  jurisdicton  of 
the  United  States  courts.  French  v. 
Grenet,   57  Tex.   273,   277. 

(6)    Impeachment  of   Discharge. 

See  post,  "Conclusiveness,  Impeach- 
ment and  Setting  Aside/'  VII,  D. 
c.   Property  to  Which  Jurisdiction  At- 
taches. 

In  a  bankruptcy  proceeding  the  juris- 
diction of  the  court  attaches  to  what- 
ever property  the  bankrupt  may  own, 
wherever  situated,  and  without  respect 
to  state  or  county  lines.  The  assignee 
may  sell  lands  situated  in  another  state 
than  that  in  which  the  proceeding  is 
pending.  Bump,  Bankr.,  p.  168.  James 
v.   Koy  (Civ.  App.),  59  S.  W.  295,  297. 

2.    Concurrent  and  Exclusive  Jurisdic- 
tion  of   United    States   and    State 
Courts    in     Controversies     Other 
than  Bankruptcy  Proceedings, 
a.    Proceedings   between   Trustee   and 
Adverse     Claimant    of   Bankrupt's 
Property. 
In    suits    for    the    recovery    of    the 
property  of  the  bankrupt  estate  or  of 
a    debt    due   the   estate,   the   state    and 
federal    courts    have    concurrent    juris- 
diction,   but    the     bankrupt     court     is 
vested    with    powers    which    enable    it 
to  make  its  jurisdiction  practically  ex- 
clusive.    Cuney  v.   Shaw,   56  Tex.   435. 
437. 

The  widow  and  heirs  of  a  testator 
sued  to  recover  land  sold  under  a  de- 
cree of  the  United  States  district  court 
in  foreclosure  of  a  mortgage  held  by 
the  assignee  of  an  estate  in  bank- 
ruptcy. The  widow  and  two  others 
had  been  appointed  executors  of,  the 
"will,  free  from  the  control  of  the  pro- 


bate court.  The  suit  to  foreclose  was 
brought  by  the  assignee  against  the 
executrix,  but  the  petition  in  the  pres- 
ent case  alleges  that  at  the  time  the 
suit  was  brought  and  the  sale  made 
the  estate  was  being  administered  by 
her  under  the  rules  of  the  probate 
court.  In  that  suit  the  executrix  ap- 
peared and  answered,  claiming  only 
the  homestead  exemption.  Held,  that 
had  the  defense  been  made  that  pro- 
ceedings to  collect  the  claim  against 
the  estate  of  deceased  and  enforce  the 
lien  were  already  pending  in  the  pro* 
bate  court,  federal  court  would  not  have 
been  divested  of  its  jurisdiction,  but 
the  assignee  merely  required  to  elect 
between  the  two  tribunals.  That  the 
decree  rendered  by  the  United  States 
district  court,  in  the  exercise  of  its  juris- 
dction,  bound  the  estate  of  deceased, 
and  therefore  those  claiming  the  land 
as  heirs  or  distributees;  and  this 
whether  the  estate  was  represented  by 
an  independent  executrix,  or  one  un- 
der the  supervision  of  the  probate 
court.     Cuney  v.  Shaw,  56  Tex.  435. 

The  agents  of  a  bankrupt  paid  money 
claimed  by  the  plaintiff  bank  to  the 
trustee  in  bankruptcy.  It  was  held  that 
the  plaintiff  could  maintain  an  action 
against  the  trustee  and  the  agents  of 
the  bankrupt,  who,  having  knowledge 
of  its  rights  to  the  property,  interfered 
with  its  rights,  because  of  the  fact  that 
plaintiff  would  not  claim  through  the 
estate  of  the  bankrupt,  but  adversely 
to  it.  Being  an  adverse  claimant  to 
the  particular  fund  in  controversy,  and 
the  possession  of  the  trustee  in  bank- 
ruptcy of  the  money  not  being  dis- 
turbed nor  sought  to  be  disturbed,  nor 
the  proceedings  in  the  bankruptcy 
court  interfered  with  nor  sought  to  be 
interfered  with,  the  state  court  in 
which  this  suit  was  brought  had  juris- 
diction to  try  and  determine  the  con- 
troversy between  the  parties  and  to 
adjust  and  settle  the  rights  of  the  par- 
ties to  the  particular  property  or  fund. 
Plaintiff  could  not  force  the  agents  of 
the  bankrupt  into  the  bankrupt  court 
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Gardner  v.   Planters'   Nat.   Bank   (Civ. 
App.),  118  S.  W.  1146,  1149. 
b.    Waiver  of  Objections  to  Jurisdic- 
tion of  State  Court. 

Agents  of  a  bankrupt  held  money 
claimed  by  plaintiff,  and  garnished  by 
a  creditor  of  the  bankrupt.  They  paid 
it  over  to  the  trustee  in  bankruptcy, 
who,  when  sued  in  a  state  court  by 
plaintiff  to  recover  the  money,  sought 
to  have  an  order  dismissing  the  gar- 
nishment set  aside  and  have  himself 
subjected  to  the  garnishing  creditors' 
rights.  Held,  this  was  a  waiver  of  his 
objection  to  the  jurisdiction  of  the 
state  court  over  him.  Gardner  z>. 
Planters'  Nat.  Bank  (Civ.  App.),  118 
S.  W.  1146,  1149,  citing  Slator  v. 
Trostel  (Civ.  App.),  21  S.  W.  285; 
Douglas  v.  Baker,  79  Tex.  499,  15  S. 
W.  801,  on  the  subject  of  jurisdiction. 
B.  VENUE. 

Section  23b  of  the  bankruptcy  law 
of  1898  provides  that  "suits  by  the 
trustee  shall  only  be  brought  or 
prosecuted  where  the  bankrupt,  whose 
estate  is  being  administered  by  such 
trustee,  might  have  brought  or  prose- 
cuted them  if  proceedings  in  bank- 
ruptcy had  not  been  instituted,  unless 
by  consent  of  the  proposed  defend- 
ant" This  section  has  been  construed 
to  require  the  trustee  to  sue  in  the 
court  where  the  bankrupt  must  have 
sued  if  he  had  not  been  adjudged  a 
bankrupt,  although  such  bankrupt  could 
not,  by  reason  of  his  own  fraud,  have 
obtained  any  relief.  Belcher  Land 
Mortg.  Co.  v.  Bush  (Civ.  App.),  67  S. 
W.  444,  446,  affirmed  in  95  Tex..  674, 
no  op. 

While  a  trustee  in  bankruptcy  may 
obtain  relief  against  a  fraudulent  judg- 
ment which  the  bankrupt  himself  could 
not  have  obtained,  §  23b,  above  quoted, 
requires  him  to  seek  it  "only"  in  the 
courts  where  the  bankrupt  might  have 
sued.  Belcher  Land  Mortg.  Co.  v. 
Bush  (Civ.  App.),  67  S.  W.  444,  446, 
affirmed  in  95  Tex.  674,  no  op. 

Under  the  above  provision  of  the 
2  Tex— 41 


bankrupt  act,  a  trustee  can  not  bring  a 
suit  in  the  court  of  M.  county  to  set 
aside  a  sale  of  land  made  under  a  T. 
county  judgment,  on  the  "ground  that 
such  judgment  was  fraudulent  and 
void  as  to  the  creditors  of  the  bank- 
rupt, rendered  in  foreclosure  proceed- 
ings against  the  bankrupt  pending  in 
a  court  of  such  county  when  he  filed 
his  petition  in  bankruptcy.  Belcher 
Land  Mortg.  Co.  v.  Bush  (Civ.  App.), 
67  S.  W.  444,  affirmed  in  95  Tex.  674, 
no  op. 

C.    APPELLATE   JURISDICTION. 

Necessity  for  Bond. — An  assignee  in 
bankruptcy  does  not  belong  to  that 
class  of  trustees  who  are  exempted  by 
the  statute  from  giving  bond,  in  order 
to  prosecute  an  appeal.  Wooldridge 
v.   Roller,  52   Tex.   447. 

The  affidavit  of  an  assignee  in  bank- 
ruptcy, that  "no  property  or  other 
funds  has  come  into  my  (his)  posses- 
sion   as    assignee    of   ,   and   that 

I,  the  plaintiff  herein,  as  assignee,  am 
unable  to  give  bond  and  security  for 
costs,  as  provided  by  law,  for  the  pur- 
pose of  prosecuting  my  appeal,"  is  not 
such  an  affidavit  as  it  required  by  arti- 
cle 1408  of  the  Revised  Statutes  to  au- 
thorize an  appeal  without  bond.  Wool- 
dridge  v.  Roller,  52  Tex.  447.  See  the 
title  APPEAL  AND  ERROR,  vol.  l, 
p.  546. 

V.  Bankruptcy  Proceedings. 
A.   NOTICE  TO  CREDITORS. 

See  post,  "Unscheduled  Claims,  etc.," 
VII,  B,  2,  e;  "Referee  in  Bankruptcy," 
VIII. 

The  bankrupt*  law  of  1867  contained 
specific  directions  requiring  notice  by 
mail  to  be  given  to  creditors.  Brown 
v.  Causey,  56  Tex.  340,  343. 

Such  law  contemplated  "that  on  the 
filing  of  the  petition  for  bankruptcy, 
the  judge  or  register  should  issue  a 
warrant  authorizing  the  marshal  to 
publish  notices  in  newspapers,  accord- 
ing to  the  form  contemplated  by  the 
act   of  congress,  giving  full   notice  to 
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all  creditors  and  others  interested  in 
the  proceedings  had  and  to  be  had  re- 
lating to  said  proceedings  in  bank- 
ruptcy." Section  11  also  authorized 
the  judge  or  register  to  direct  written 
or  printed  notices  to  be  sent  by  mail, 
or  personally  served  on  all  creditors 
upon  the  schedule  filed  with  the 
debtor's  petition.  Brown  v.  Causey,  56 
Tex.  340,  344. 

Necessity  for  Notice. — "The  proceed- 
ings in  bankruptcy  are  in  no  just 
sense  ex  parte  in  their  character  for 
notices  required  to  be  given  to  the 
creditors,  either  personally  or  by  pub- 
lication." Brown  v.  Causey,  56  Tex. 
340,    344. 

Effect  of  Notice.— The  public  notice 
required  by  the  act  having  been  given, 
the  creditors  of  a  bankrupt  must  be 
treated  as  having  notice  of  the  pro- 
ceedings, and  an  opportunity  to  make 
their  objections  to  them,  and  having 
neglected  or  refused  so  to  do,  they 
ought  not  to  be  allowed  to  impeach 
them  collaterally,  as  they  are  in  the 
nature  of  a  proceeding  in  rem,  before 
a  court  of  record  having  jurisdiction. 
Brown  v.  Causey,  56  Tex.  340,  345. 

"Of  the  beginning,  progress  and  fi- 
nal end  of  proceedings  of  this  char- 
acter— similar  to  those  of  probate  ju- 
risdiction— it  has  been  held  that  juris- 
diction over  the  subject  matter  so 
fully  attaches  after  publication  and  ad- 
vertisement of  notice  of  the  pendency 
of  such  proceedings  in  bankruptcy, 
that  the  world  must  take  notice  at  its 
peril  of  that  which  is  adjudicated  by 
the  court."  Brown  v.  Causey,  56  Tex. 
340,    344. 

B.  SCHEDULE    OF    PROPERTY. 

See  post,  "Unscheduled  Claims,  etc.," 
VII,  B,  2,  e;  "Vested  with  Title  to  All 
Unexempt  Property  of  Bankrupt,"  IX, 
B.  1,  b,  (1),  (a). 

The  bankrupt  act  of  1867  contained 
specific  directions  requiring  all  debts 
to  be  scheduled.  Brown  v.  Causey, 
56   Tex.  340,  343. 

Deposit. — Where  a  banking  firm  had 


agreed  with  the  stockholders  of  a  bank 
in  liquidation  to  assume  its  debts  and 
pay  its  depositors,  in  proceedings  for 
discharge  of  one  of  the  members  of 
the  firm  in  bankruptcy,  the  amount  of 
deposit  made  in  the  bank  should  be 
listed  in  the  name  of  the  depositor, 
and  not  in  the  name  of  the  bank,  as 
the  amount  of  the  deposit  was  a 
debt  due  the  depositor,  and  not  one 
due  the  bank;  the  remedy  of  the  bank 
on  failure  of  the  firm  to  pay  the  de- 
positors being  on  breach  of  contract, 
and  not  for  the  identical  deposit  Hos- 
kins  v.  Velasco  Nat.  Bank,  48  Tex 
Civ.  App.  246,  107  S.  W.  598.  See  the 
title  BANKS  AND  BANKING. 

Federal  Question. — Whether  a  bank- 
rupt must  schedule  all  his  assets  and 
liabilities  is  a  question  to  be  decided 
by  the  bankrupt  court  and  not  by  the 
state  court.  Daugherty  v.  Strauss  k 
Co.,  1  App.  Civ.  Cases,  §§  892,  894. 

Schedule  as  Evidence. — See  post, 
"Bankruptcy  Proceedings  as  Evidence," 
V,  D. 

C.  PROOF  AND  ALLOWANCE  OF 
CLAIMS. 

Probable  Claims.— See  post,  "In 
General,"  VII,  B,  2,  b    (1). 

A  liability  by  reason  of  the  conver- 
sion of  chattel  property  was  provable 
as  a  debt  under  the  19th  section  of  the 
United  States  bankrupt  law  of  1867. 
Cole  v.  Roach,  37  Tex.  413,  419. 

Unliquidated  Demands.— The  fact 
that  a  demand  is  an  unliquidated  one 
does  not  prevent  its  being  proved  in  a 
bankruptcy  proceeding,  as  the  bank- 
rupt act  of  1898  provides  for  the  as>- 
certainment  and  liquidation  of  such 
character  of  claims,  hence  a  demand 
for  damages  by  reason  of  the  breach 
of  a  contract  of  marriage  is  one  cog- 
nizable in  the  bankruptcy  proceeding. 
Biela  v.  Urbanczyk,  38  Tex.  Civ.  App. 
213,  85  S.  W.  451. 

Liability  as  Bail.— Under  the  bank- 
rupt law  of  1867,  §  19,  a  liability  as 
bail  was  a  provable  claim  against  a 
bankrupt,  provided  the  liability  became 
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fixed  before  the  final  dividend  was  de- 
clared.    Houston  v.  State,  34  Tex.  542. 

A  surety  on  a  bail  bond,  showing 
cause  why  judgment  nisi  should  not 
be  made  absolute  against  him,  answered 
that  previous  to  the  rendition  of 
the  judgment  nisi,  he  had  filed  his  pe- 
tition to  be  adjudged  a  bankrupt,  and 
had  been  so  adjudged.;  that  the  bail 
bond  was  executed  prior  to  the  peti- 
tion and  adjudication  in  bankruptcy, 
and  was  a  debt  provable  against  him 
and  subject  to  be  discharged  by  the 
proceedings  in  bankruptcy;  and  that 
he,  defendant,  had  been  duly  dis- 
charged from  this  and  all  other  obli- 
gations. Held,  that  this  answer  failed 
to  show  cause  why  the  judgment  nisi 
should  not  be  made  absolute,  inas- 
much as  it  omitted  to  aver  that  defend- 
ant's liability  on  the  bail  bond  had  be- 
come fixed  before  the  final  dividend 
was  declared  upon  his  estate  in  bank- 
ruptcy. Houston  v.  State,  34  Tex. 
542. 

Claims  upon  Which  Judgment  Ren- 
dered.— Because  a  judgment  was  ren- 
dered after  an  adjudication  in  bank- 
ruptcy does  not  preclude  appellant  from 
proving  the  claim,  upon  which  the 
judgment  was  rendered,  against  the 
bankrupt's  estate.  Kaufman  v.  Alex- 
ander, 2   Posey  532. 

There  is  some  conflict  of  authority  as 
to  whether  in  cases  where  the  bank- 
rupt has  been  discharged  after  judg- 
ment in  a  state  court  was  obtained 
against  him,  the  original  debt  or  the 
judgment  should  be  proved  in  bank- 
ruptcy. Some  courts,  too,  have  held 
that  neither  the  debt  nor  the  judgment 
were  provable  in  bankruptcy,  and 
hence  were  not  discharged  by  it. 
Bradford  v.  Rice,  102  Mass.  472,  and 
other  cases  cited  in  Bump's  Bank- 
ruptcy, p.  508.  But  the  great  weight 
of  authority  is  to  the  contrary,  and 
such  is  the  effect  of  the  ruling  of  our 
own  court  in  Flanagan  v.  Pearson,  42 
Tex.  1.  Easley  v.  Bledsoe,  59  Tex. 
438,    489. 


Necessity  for  Proving  Claims.— It 
may  be  regarded  as  settled  law  that 
all  bona  fide  creditors  of  the  bank- 
rupt, whose  indebtedness  is  fixed  and 
certain,  must  prove  their  claims, 
whether  due  or  not,  in  order  that  they 
may  share  in  proceeds  of  the  estate  in 
their  payment  That  a  secured  cred- 
itor can  resort  to  one  of  these  reme- 
dies: (1)  He  may  rely  upon  his  se- 
curity; (2)  he  may  abandon  it  and 
prove  the  whole  debt  as  unsecured; 
or  (3)  he  may  be  admitted  only  as  a 
creditor  for  the  balance  after  the  de- 
duction of  the  value  of  the  security. 
If  he  takes  either  of  the  two  courses 
last  named,  he  must,  of  course,  prove 
his  debt.  Jungbecker  v.  Huber  (Civ. 
App.),  101  S.  W.  552,  553,  reversed,  on 
other  grounds,  in  101  Tex.  148. 

Proof  of  Claims  against  Partner- 
ship in  Bankruptcy. — See  post,  "Appli- 
oation  of  Bankrupt  Acts  to  Partners 
and  Partnership's  Estates,"  XIV. 

Time  within  Which  Claim  Must  Be 
Presented. — The  bankrupt  act  of 
Texas  of  1841  was  deficient  in  details, 
but  its  intention  that  the  creditors 
should  present  their  claims  promptly, 
viz,  within  the  limits  of  one  year,  was 
manifest.  The  trustees  were  required 
to  publish  a  notice  that  if  claims 
against  the  trust  estate  were  not  pre- 
sented within  one  year  from  the  day 
the  trust  estate  was  committed  to 
them,  they  would  be  barred.  Smith  v. 
Talbot,   18   Tex.   *74. 

The  fact  that  a  debtor  who  seeks  to 
ivail  himself  of  the  benefit  of  the  bank- 
rupt act  of  Texas  of  1841,  fraudu- 
lently conceals  and  withholds  the 
greater  portion  of  bis  property, 
whereby  the  probable  percentage  to 
be  paid  his  creditors  is  rendered  so 
small  that  one  does  not  think  it  worth 
his  while  to  present  his  claim  within 
the  year  to  the  assignee,  is  no  an- 
swer to  the  bar  of  the  statute.  Smith 
v.  Talbot,  18  Tex.  774,  775. 

Had  the  plaintiff  presented  his  claim, 
he    might    have    been    entitled,    under 
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the  assignment,  to  the  benefit  of  the 
debtor's  property  subsequently  dis- 
covered. But  as  he  did  not  present 
his  claim,  it  was  barred  by  virtue  of 
the  act,  and  he  can  recover  nothing 
under  the  assignment.  Smith  v.  Tal- 
bot,  18  Tex.   774,   775. 

Effect  of  Proving  Debt.— Proof  of 
debt  in  bankruptcy  is  analogous  to  the 
institution  of  a  suit  upon  the  claim, 
the  proceedings  in  which,  though  so 
defective  that  they  may  be  subject  to 
demurrer,  will  nevertheless  stop  the 
running  of  the  statute  of  limitations. 
Wofford  v.  Unger,  53  Tex.  634,  citing 
Killebrew  v.  Stockdale,  51  Tex.  529. 

The  statute  of  limitations  ceased  to 
run  against  a  claim  provable  in  bank- 
ruptcy when  it  was  offered  for  proof, 
if  not  when  the  adjudication  in  bank- 
ruptcy was  had;  and  so  long  as  the 
right  to  prove  continued,  the  right  to 
amend  a  defective  proof  existed.  Wof- 
ford v.  Unger,  53  Tex.  634,  cited  in 
Calloway  v.  Baldwin,  1  App.  Civ. 
Cases,  §§  591,  593.  And  see  Smith  v. 
Talbot,  18  Tex.  774. 

Proof  of  a  debt  secured  by  mort- 
gage, though  formal,  was  defective  in 
a  bankrupt  court,  when  it  was  offered 
for  proof  before  limitation  had  run 
against  it.  No  objection  was  made  to 
the  sufficiency  of  the  proof.  The  claim 
was  withdrawn  by  the  permission  of 
the  court,  and  with  the  approval,  con- 
sent and  express  agreement  of  the 
debtor,  that  the  lien  might  be  enforced 
in  a  state  court.  Held:  1.  The  de- 
fective proof  of  debt  in  the  bankrupt 
court  stopped  the  running  of  the  stat- 
ute of  limitations.  2.  The  agreement, 
to  which  the  bankrupt  was  a  party,  to 
withdraw  the  claim  and  prosecute  it 
in  a  state  court,  and  the  attempt  un- 
der it  to  collect  the  debt,  could  not  re- 
sult in  subjecting  the  claim  to  the  bar 
of  limitation.  Wofford  v.  Unger,  53 
Tex.    634. 

A  suit  instituted  in  a  state  court 
against  a  debtor,  and  in  which  service 
has    been    obtained,    does    not    neces- 


sarily abate  for  want  of  jurisdiction  in 
the  state  court,  when  the  debtor  is 
afterwards  adjudged  a  bankrupt  on 
a  petition  filed  after  the  jurisdiction  of 
the  state  court  attached,  on  the  prov- 
ing up  of  the  claim  by  the  creditor. 
Coffee  v.   Ball,  etc.,  Co.,  49  Tex.  16. 

Effect  of  Presenting  Claim  to  Trus- 
tee— Defendant  mailed  a  check  to 
plaintiff  in  full  of  an  account,  but 
plaintiff  negligently  failed  to  present 
same  to  the  bank  which  soon  there- 
after failed.  Defendant  presented  a 
claim  for  its  deposit  to  the  trustee  of 
the  bankrupt  bank.  Held,  this  did  not 
constitute  a  waiver  of  the  claim  against 
the  plaintiff.  The  fund  in  the  bank 
belonged  to  defendant  until  withdrawn 
by  the  presentation  of  the  check, 
hence  they  properly  filed  their  claim 
in  bankruptcy.  Pink  Front,  etc., 
Store  v.  Mistrot  &  Co.,  40  Tex.  Civ. 
App.  375,  377,  90  S.  W.  75. 

Participation  of  Nonresident  Creditor 
in  Assets  of  Bankrupt. — A  nonresident 
creditor  residing  in  one  of  the  United 
States  is  entitled  to  participate  with 
resident  creditors  in  the  assets  of  an 
insolvent  estate  in  Texas,  according 
to  the  rank  and  classification  of  the 
claim,  in  the  absence  of  evidence  of 
any  payment  on  such  claim  from  as- 
sets elsewhere.  On  such  evidence  such 
claim  will  be  postponed  until  resident 
creditors  have  received  their  pro  rata 
equal  to  such  payment.  Tyler  v. 
Thompson,  44  Tex.  497. 

D.  BANKRUPTCY  PROCEED- 
INGS AS  EVIDENCE. 

Certified  Copies  of  Records  of 
Bankruptcy  Courts  as  Evidence.— The 
act.  of  1898  provides  that  the  United 
States  district  court  in  bankruptcy 
shall  be  a  court  of  record,  and  that 
certified  copies  of  its  records  shall  be 
evidence  of  the  facts  therein  stated. 
Rev.  Stat.  U.  S.,  art.  4992.  Curdy  r. 
Stafford,  88  Tex.  120,  121,  30  S.  W. 
551,  reversing  28  S.  W.  1011. 

Admissibility. — "The  proceedings  in 
bankruptcy,    we    think,    were  properly 
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admitted  in  evidence."  Herndon  v. 
Davenport,  75  Tex.  462,  464,  12  S.  W. 
1111. 

In  a  suit  to  try  title  to  certain  land 
sold  by  an  assignee  in  bankruptcy, 
plaintiff  was  entitled  to  introduce  so 
much  of  the  proceedings  in  bankruptcy 
as  were  material  without  introducing 
portions  in  which  she  had  no  interest. 
Beall  v.  Chatham  (Civ.  App.),  94  S.  W. 
1086,  reversed  in  100  Tex.  371. 

Where  Good  Faith  of  Sale  of  Land 
by  Discharged  Bankrupt  Questioned. 
— On  a  trial  involving  the  title  to  a 
tract  of  land,  which  had  passed  from 
a  party  who  had  been  discharged  in 
bankruptcy,  and  the  good  faith  of  the 
transfer  is  drawn  in  question,  evidence 
of  such  bankruptcy  proceedings  is 
admissible,  as  a  fact,  to  be  taken  with 
others  on  that  point.  Smith  v.  Chen- 
ault,  48  Tex.  455. 

Schedule  as  Evidence. — It  is  not  er- 
ror to  admit  in  evidence  a  schedule  in 
bankruptcy  made  by  one  who  failed 
to  inventory  the  land,  but  it  was  a  fact 
proper  to  go  before  the  jury  with  ref- 
erence to.  the  claim  of  the  defendant 
that  the  bankrupt  had  resold  one-half 
of  the  certificate.  Rankin  v.  Busby 
(Civ.   App.),  25   S.  W.  678,  679. 

VI.     Duties,      Exemptions     and 
Bights  of  Bankrupt. 

Exemptions  of  Property. — Where 
the  bankrupt  court  proceeds  to  enforce 
a  claim  on  the  estate  of  a  decedent, 
the  preferences  and  exemptions  given 
by  the  state  law  are  to  be  respected. 
Cuney  v.  Shaw,  56  Tex.  435,  438. 

All  property  exempt  from  forced 
sale  under  the  laws  of  the  different 
states  was  saved  to  the  bankrupt  under 
the  proviso  in  §  14  of  the  bankrupt 
act  of  March  2d,  1867.  Maxwell  v.  Mc- 
Cune,  37  Tex.  515,  518. 

And  it  seems  that  such  exempted 
property  was  not  affected  by  a  sale  of 
the  same  by  a  bankrupt's  assignee, 
though    made   by   order   of   the    bank- 


rupt court,  foreclosing  a  deed  of  trust. 
Maxwell  v.  McCune,  37  Tex.  515.    " 

A  bankrupt  can  not  insist  upon  the 
enforcement  of  a  trust  deed, '  alleged 
to  have  been  assigned  to  him  with  his 
homestead  and  as  a  muniment  of  its 
title,  without  evidence  that  the  trust 
deed  had  been  expressly  set  apart  to 
such  bankrupt.  Holloman  v.  White, 
41  Tex.  52. 

The  only  evidence  of  bankruptcy 
being  in  the  pleadings,  and  the  admis- 
sion of  bankruptcy  being  coupled  with 
the  explanation  that  the  trust  deed  as 
a  muniment  of  title  to  the  homestead 
had  been  assigned  to  plaintiff  in  the 
bankrupt  proceedings;  held,  that  the 
plaintiff  could  sue  and  enforce  the 
execution  of  such  trust.  Holloman  v. 
White,  41  Tex.  52. 

When  property  claimed  by  the  bank- 
rupt as  exempt  property  is  set  aside  to 
him,  if  the  same  be  subject  to  a  former 
lien,  the  right  of  the  lienholder  is  not 
affected  by  the  act  of  the  assignee  in 
setting  aside  the  property.  Bray  v. 
Aikin,   60   Tex.   688. 

In  a  bankrupt's  schedule  of  prop- 
erty filed  in  bankruptcy  he  reported 
that  he  had  $1,000  in  cash,  which  had 
come  to  him  as  insurance  on  exempt 
property^  and  the  trustee  had  reported 
it  as  exempt,  and  his  report  was 
adopted.  In  a  subsequent  action  in 
which  the*  insurance  company  was 
guarnisheed  it  was  permissible  for  the 
bankrupt  to  maintain  that  $200  of  the 
amount  had  not  been  paid  him  by  the 
insurance  company  but  was  being  held 
in  trust  for  him  by  the  insurance  com- 
pany to  abide  the  result  of  the  suit. 
Fife  v.  Netherlands  Fire  Ins.  Co.  (Civ. 
App.),  61  S.  W.  160,  161. 

The  right  of  action  for  trespass  to 
property  exempted  to  a  bankrupt,  in 
accordance  with  the  bankrupt  act  of 
the  United  States,  is  not  in  the  bank- 
rupt's assignee,  but  is  in  the  bank- 
rupt himself,  notwithstanding  the 
bankruptcy.  See  Bankrupt  Act  of 
March   2,   1867,  §  14;   Bankrupt   Regis- 
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ter,  vol.  1,  p.  154.  Seiling  v.  Gander* 
man,  35  Tex.  544,  545. 

Unadministered  Property. — As  to 
right  to  recover  unadministered  as- 
sets, and  as  to  the  reversion  of  unad- 
ministered property  to  the  bankrupt  or 
his  estate,  see  post,  "Unadministered 
Property,"   X,   D. 

Duty  to  Convey  to  Assignees. — "It 
was  said,  by  Lord  Eldon,  that  there 
exists  no  legal  or  equitable  obligation 
on  the  bankrupt  to  make  a  convey- 
ance to  his  assignees."  Barnett  v. 
Pool,  23  Tex.  517,  518,  522. 

VII.  Discharge  of  Bankrupt. 

A.  RIGHT  TO  AND  WITHHOLD- 
ING OF  DISCHARGE. 

Right  Distinguished  from  Effect*— 
See  post,  "In  General,"  VII,  B,  1. 

Withholding  Discharge.— The  act  of 
1867  in  terms  conferred  the  power  on 
the  United  States  district  court  to 
withhold  a  discharge  for  fraud,  or  if 
granted  -  to  invalidate  the  same  for 
fraud.  Brown  v.  Causey,  56  Tex.  340, 
345. 

Under  the  Act  of  1888. — It  is  provided 
in  §  14  of  the  bankruptcy  act  (Act 
July  1,  189>8,  c.  541,  30  Stat.  550  [U.  S. 
Comp.  St.  1901,  p.  3427]),  as  amended 
by  the  act  of  congress  of  February  5, 
1903,  c.  487,  32  Stat.  797  (U.  &  Comp. 
St.  Supp.  1905,  p.  684),  that  an  appli- 
cation for  the  discharge  of  a  bankrupt 
shall  be  granted,  unless  he  has  done 
certain  things;  the  third  being:  "Ob- 
tained property  on  credit  from  any 
person  upon  a  materially  false  state- 
ment in  writing  made  to  such  person 
for  the  purpose  cf  obtaining  such 
property  on  credit."  Katzenstein  v. 
Reid,  etc.,  Co.,  41  Tex.  Civ.  App.  106, 
109,  91  S.  W.  360,  affirmed  in  101  Tex. 
645,  no  op. 

B.  EFFECT  OF  DISCHARGE. 
1.    In  General. 

The  right  to  a  discharge  in  bank- 
ruptcy is  one  thing,  and  the  effect  of 
it,  when  granted,  is  another,  and 
wholly  distinct  proposition.    The  issue 


upon  the  effect  of  a  discharge  will 
arise  when  a  creditor  seeks  to  enforce 
a  judgment  or  claim,  and  the  debtor 
pleads  his  discharge  in  bar  thereot. 
The  proper  place  and  time  for  the  de- 
termination of  the  effect  of  a  discharge 
is  when  the  same  is  pleaded  or  relied 
upon  as  a  defense  to  the  enforcement 
of  the  particular  claim.  Katzenstein  v. 
Reid,  etc.,  Co.,  41  Tex.  Civ.  App.  106, 
112,  91  S.  W.  360,  affirmed  in  101  Tex. 
645,  no  op. 

As  to  effect  of  discharge  under  in- 
solvent law  of  a  state  on  contract 
made  without  state,  see  ante,  ''Ex- 
traterritorial Operation  of  Bankrupt 
and   Insolvent  Laws/'   II,  E. 

2.    Upon  Debts  of  Bankrupt 
a.    In  General 

A  discharge  in  bankruptcy,  with 
certain  exceptions,  releases  the  bank- 
rupt from  all  debts  and  liabilities 
which  were  or  might  have  been  proved 
against  his  estate.  Elliott  v.  Booth, 
44  Tex.  180,  187.  See  Shearon  v.  Hen- 
derson, 38  Tex.  245,  246,  253;  Brown 
v.  Causey,  56  Tex.  340,  342. 

Provable  Claims. — A  discharge  in 
bankruptcy  only  operates  against  such 
claims  as  are  provable  before  the  last 
dividend.  Houston  v.  State,  34  Tex. 
542,  543.  See  Imhoff  v.  Whittle  (Civ. 
App.),  82  S.  W.  1056  (see  101  Tex. 
643,  no  op.). 

Debt  Not  Actually  Proved.— "The 
debt  or  judgment  being  provable,  it 
matters  not  whether  it  was  actually 
proved  or  not,  as  it  was  scheduled  by 
the  bankrupt  amongst  the  claims  for 
which  he  was  liable.  The  law  pro- 
vides that  the  discharge  shall  release 
all  debts  which  were  or  might  have 
been  proved  against  the  estate  in 
bankruptcy.  Rev.  Stat.  U.  S..  §  5119.'' 
Easley  v.  Bledsoe,  59  Tex.  488,  489. 

A  judgment  against  a  bankrupt  be- 
ing a. provable  claim  in  the  bankruptcy 
proceeding,  and  not  having  been 
proved  up  in  that  proceeding,  it  ceased 
to  be  a  debt  against  such  bankrupt,  or 
against   his   estate   being   administered 


Digitized  by 


Google 


Bankruptcy  and  Insolvency 


647 


by  the  bankruptcy  court,  and  both  the 
bankrupt  and  his  estate  were  and  are 
discharged  from  liability  thereon.  U. 
S.  Bankrupt  Law  1898,  §  17.  Imhoff 
v.  Whittle  (Civ.  App.),  81  S.  W.  814, 
816  (see  101  Tex.  643,  no  op.),  citing 
Smith  v.  Talbot,  18  Tex.  774,  780; 
Jones  v.  Pyron,  57  Tex.  43;  Herndon 
v.  Davenport,  75  Tex.  462,  12  S.  W. 
1111;  Curdy  v.  Stafford,  8*  Tex.  120, 
30  S.  W.  551,  reversing  28  S.  W.  1011; 
Neyland  v.  Texas,  etc.,  Lumber  Co., 
26  Tex.  Civ.  App.  417,  64  S.  W.  696; 
Lasater  v.  First  Nat.  Bank  (Civ.  App.), 
72  S.  W.  1054,  1057,  affirmed  in  97  Tex. 
638,  no  op. 

Liability  of  Maker  on  Note. — See 
post,  "Effect  of  Subsequent  Promise  to 
Pay,"  VII,  B,  2,  g. 

Where  a  husband's  debt  was  barred 
by  his  discharge  in  bankruptcy,  the 
creditor  was  not  entitled  to  object 
that,  if  the  husband  subsequently  made 
a  gift  of  money  with  which  he  pur- 
chased certain  land  to  his  wife,  such 
gift  was  invalid.  Sparks  v.  Taylor 
(Civ.  App.),  87  S.  W.  740,  reversed  in 
99  Tex.  411. 

Partnership    Debts.— See  post     "Ap- 
plication of  Bankrupt  Acts  to  Partners 
and   Partnership   Estate/'   XIV. 
b.    Liabilities  for  Torts. 

(1)  In  General. 

"Had  the  liability  grown  cut  of 
tort,  it  might  nevertheless  have  been 
proved  against  the  bankrupt,  and  his 
discharge  in  bankruptcy  would  bar  its 
enforcement."  Flanagan  v.  Cary,  37 
Tex.  67,  72. 

(2)  Damages  for  Breach  of  Contract 
of  Marriage. 

A  demand  for  damages  by  reason  of 
the  breach  of  a  contract  of  marriage 
is  one  cognizable  in  bankruptcy  pro- 
ceedings and  subject  to  be  barred  by 
a  discharge.  Biela  v.  Urbanczyk,  38 
Tex.  Civ.  App..  213,  85  S.  W.  451. 

(3)  Liability  for  Conversion  of  Chat- 
tel  Property. 

As  a  liability  by  reason  of  the  con- 
version of  chattel  property  is  provable 


as  a  debt,  under  the  19th  section  of  the 
bankrupt  law  of  1867,  a  discharge  in 
bankruptcy  bars  a  suit  for  damages 
based  upon  such  conversion.  Cole  v. 
Roach,   37  Tex.   413,  414. 

(4)    Damages  for  Assault  and  Battery. 

"It  is  said  in  Bump's  Bankruptcy,  p. 
392,  3d  Ed.,  that  a  judgment  rendered 
in  an  action  of  trespass  for  an  assault 
and  battery  would  be  released  by  a 
discharge  in  bankruptcy."  Flanagan  r. 
Cary,  37  Tex.  67,  72. 

c.    Judgments   Rendered    after    Bank- 
ruptcy  Proceedings   Instituted. 

A  discharge  in  bankruptcy  would 
prevent  a  personal  judgment  against 
the  bankrupt.  Hancock  v.  Henderson, 
45  Tex.  479,  485,  citing  Elliott  v.  Booth, 
44  Tex.   180. 

A  person's  discharge  in  bankruptcy, 
if  properly  pleaded,  would  be  as  effect- 
ive against  the  judgment  rendered 
after  he  was  adjudged  a  bankrupt  as 
it  would  have  been  against  the  claim 
upon  which  it  was  rendered.  Kauf- 
man v.  Alexander,  2  Posey  532. 

Though  bankrupt  proceedings  were 
begun  before  a  judgment  in  a  state 
court  was  obtained  against  the  bank- 
rupt, and  no  steps  were  taken  to  stay 
proceedings  in  the  cause  wherein  it 
was  rendered,  its  collection  may  be 
enjoined  when  the  discharge  of  the 
bankrupt  occurred  after  the  judgment 
was  entered.  It  would  have  been  other- 
wise had  he  been  discharged  before 
judgment,  and  failed  to  plead  in  time 
his  discharge.  Easley  v.  Bledsoe,  59 
Tex.  488,  following  Miller  v.  Clements, 
£4   Tex.   351. 

When  the  discharge  was  after  the 
rendition  of  the  judgment,  it  was  not 
improper  for  the  court  to  inquire  into 
the  nature  of  the  demand  on  which 
the  judgment  was  rendered,  to  see  if 
it  was  provable  in  bankruptcy  and  re- 
teased  by  the  discharge.  If  the  debt 
was  scheduled  by*  the  bankrupt,  his 
discharge  released  it.  Easley  v. 
Bledsoe,  59  Tex.  488,  citing  Flana- 
gan v.  Pearson,  42  Tex.  1. 
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d.  Liens   Created  Prior   to  the  Pro- 
ceedings. 

A  discharge  in  bankruptcy  does  not 
release  a  lien  created  prior  to  the  pro- 
ceedings in  bankruptcy.  Elliott  v. 
Booth,  44  Tex.  180. 

Liens  on  Real  Estatc-^A  creditor 
whose  debt  is  secured  by  lien  on  real 
estate  may  enforce  his  lien,  notwith- 
standing the  discharge  in  bankruptcy 
of  his  debtor,  and  although  his  claim 
was  not  proven  up  against  the  bank- 
rupt's estate.  Boone  v.  Revis,  44  Tex. 
384;  Spring  v.  Eisenach,  51  Tex.  432; 
French  v.  Pyron,  2  Tex.  720. 

e.  Unscheduled  Claims,  etc. 

Under   Bankrupt    Act    of     1898.— A 

discharge  is  no  release  unless  the  par- 
ticular claim  had  been  scheduled  by 
the  bankrupt,  or  unless  the  creditor 
had  notice  or  actual  knowledge  of 
the  bankruptcy  proceedings.  Section 
17,  Bankruptcy  Act  of  1898;  U.  S. 
Complied  Stats.  1901,  p.  3428.  Biela  i\ 
Urbanczyk,  38  Tex.  Civ.  App.  213,  214, 
85   S.   W.  451. 

"A  judgment  of  discharge  under  the 
bankrupt  act  of  July  1,  1898,  by  the 
very  terms  of  the  law  itself,  does  not 
apply  to  or  bar  such  debts  of  the 
bankrupt  as  'have  not  been  duly 
scheduled  in  time  for  proof  of  allow- 
ance, with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such 
creditor  had  notice  or  actual  knowl- 
edge of  the  proceedings  in  bank- 
ruptcy/ "  Fields  v.  Rust,  36  Tex.  Civ. 
App.  350,  351,  82  S.  W.  331.  See  Biela 
v.  Urbanczyk,  38  Tex.  Civ.  App.  213, 
214.   85   S.  W.  451. 

"Proof  of  the  exception  quoted  from 
the  act  of  1898  is  not  in  the  nature  of 
an  attack,  collateral  or  otherwise,  on 
the  judgment  of  discharge.  Such 
proof,  if  made,  in  no  way  impugns  the 
regularity  of  the  bankrupt  proceedings 
or  the  force  or  validity  of  a  judgment 
therein  as  to  all  debts  to  which  undet 
the  law  it  applies,  but  establishes 
merely  that  the  debt  shown  to  be 
within  the  exception  is  not,  and  never 


was,  intended  as  one  from  which  the 
debtor  was  to  be  released  by  the  final 
judgment  of  discharge."  Fields  v. 
Rust,  36  Tex.  Civ.  App.  350,  351,  82 
S.  W.  331. 

Plaintiff,  then  Mrs.  D.,  obtained  a 
judgment  against  one  S.,  who,  after 
she  had  by  subsequent  marriage  be- 
come Mrs.  R.,  obtained  a  discharge  in 
bankruptcy.  In  the  schedule  of  debts 
filed  by  S.  plaintiff  was  named  as 
"Mrs.  D.,"  and  her  postoffice  stated  to 
be  unknown.  The  evidence  tended  to 
show  that  by  the  use  of  reasonable 
diligence  S.  could  readily  have  learned 
the  true  name  and  residence  of  plain- 
tiff. Held,  that  under  §  17,  paragraph 
3,  of  the  Bankrupt  Act  of  1898  (U.  S. 
Compiled  Stats.,  1901,  p.  3428)  pro- 
viding that  a  judgment  of  discharge 
under  the  act  does  not  apply  to  such 
debts  of  the  bankrupt  as  "have  not 
been  duly  scheduled  in  time  for  proof 
of  allowance,  with  the  name  of  the 
creditor,  if  known  to  the  bankrupt, 
unless  such  creditor  had  notice  or  ac- 
tual knowledge  of  the  proceedings  in 
bankruptcy,"  the  judgment  of  dis- 
charge did  not  operate  as  a  bar  to  the 
debt  of  plaintiff,  who  was  without  ac- 
tual notice  of  the  bankruptcy  proceed- 
ings. Fields  v.  Rust,  36  Tex.  Civ.  App. 
350,  82  S.  W.  331. 

The  term  ''notice"  as  used  in  the  act 
of  1898  means  the  same  as  actual  no- 
tice. Fields  v.  Rust,  36  Tex.  Civ.  App. 
350,  353,  «2   S.  W.   331. 

Under  Act  of  1887.— There  is  no 
such  exception  in  the  bankrupt  act  of 
1867  as  in  §  17  of  the  act  of  1MB, 
which  provides  that  a  discharge  »n 
bankruptcy  shall  not  release  such 
debts  as  "have  not  been  duly  scheduled 
in  time  for  proof  of  allowance,  with  the 
name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditor  had  no- 
tice or  actual  knowledge  of  the  pr°* 
ceedings  in  bankruptcy."  Fields  v. 
Rust,  36  Tex.  Civ.  App.  350,  351,  82 
S.   W.   331. 

"Whilst  the  bankrupt  law  contained 
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specific  directions  requiring  all  debts 
to  be  scheduled,  and  notice  by  mail  to 
be  given  to  the  supposed  creditors,  it 
does  not  follow  therefore  that  the  ac- 
tual service  of  such  notices  or  the 
actual  scheduling  of  a  debt  consti- 
tuted jurisdictional  elements  upon 
which  depended  the  power  of  the 
court  to  proceed,  and  by  its  action 
"bind  and  conclude  all  creditors,  not- 
withstanding the  irregularities  which 
may  have  existed  as  to  scheduling  all 
the  debts,  or  giving  personal  notice  to 
all  the  creditors/'  Brown  v.  Causey, 
56  Tex.  340,  343. 

"It  has  been  held  in  many  cases  un- 
der the  bankrupt  act  of  1867  that 
provable  debts  not  falling  within  the 
exceptions  named  therein  were  con- 
clusively barred,  on  collateral  attack, 
by  a  judgment  discharging  the  bank- 
rupt, even  though  such  debt  may  not 
"have  been  included  in  the  schedules  of 
the  bankrupt's  debts,  and  even  though 
the  creditor  may  have  been  without 
notice  of  the  proceedings.  See  Brown 
v.  Causey,  56  Tex.  340;  Blum  v.  Ricks, 
39  Tex.  112,  123;  Alston  v.  Robinett, 
-37  Tex.  56."  Fields  v.  Rust,  36  Tex. 
Civ.  App.  350,  351,  82  S.  W.  331. 

f.    Statutory  Exceptions. 
<1)    In  General. 

The  federal  statute  on  bankruptcy 
(Act  July  1,  1898,  c.  541,  30  Stat.  544 
TU.  S.  Comp.  St.  1901,  p.  3418])  de- 
clares that  a  discharge*  in  bankruptcy 
shall  release  the  bankrupt  from  all  of 
"his  provable  debts,  except  four  classes, 
which  exceptions  include  taxes,  judg- 
ments in  actions  for  fraud  or  willful 
and  malicious  injuries,  and  defalcations 
while  acting  as  an  officer  or  in  a 
fiduciary  capacity.  Imhoff  v.  Whittle 
(Civ.  App.),  82  S.  W.  1056  (see  101 
Tex.  643,  no  op.) 

Burden  of  Proof  That  Debt  Not  Ex- 
cepted.— Where  one  relies  upon  a  dis- 
charge to  overthrow  a  title,  which 
otherwise  is  good,  it  devolves  upon 
him  to  show  that  the  judgment  under 
which  title  is  claimed  is  founded  upon 


such  debt  or  claim  as  is  not  excepted 
from  the  operation  of  the  discharge  in 
bankruptcy.  Imhoff  v.  Whittle  (Civ. 
App.),  82  S.  W.  1056,  1057  (see  101 
Tex.  643,  no  op.). 

(2)  Debts  Created  by  Fraud,  Embez- 
zlement, Misappropriation  or  De- 
falcation. 

The  bankrupt  act  of  March  2d,  1867, 
provided  that  "no  debt  contracted  by 
the  fraud  or  embezzlement  of  the 
bankrupt,  or  while  acting  in  a  fiduciary 
capacity,  shall  be  discharged  under 
this  act."  Section  33.  Flanagan  v. 
Cary,  37  Tex.  67,  71;  Fields  v.  Rust,  36 
Tex.  Civ.  App.  350,  351,  82  S.  W.  331. 

The  original  bankrupt  act  of  1898 
admits  of  the  construction  that  only 
debts  created  by  fraud  which  had  been 
reduced  to  judgment  before  the  dis- 
charge were  not  discharged  by  it.  The 
amendment  of  1903  leaves  no  doubt 
upon  this  question.  Robinson  v.  First 
Nat.  Bank,  98  Tex.  1«84,  189,  82  S.  W. 
505,  reversing  79  S.  W.  103. 

Liability  for  Obtaining  Property  by 
False  Pretenses.— Section  17  of.  the 
bankruptcy  act  of  1898  as  amended  by 
the  act  of  February  5,  1903,  provides: 
"A  discharge  in  bankruptcy .  shall  re- 
lease a  bankrupt  from  all  of  his.  prob- 
able debts  except  such  as  *  *  *  (2) 
are  liabilities  for  obtaining  property 
by  false  pretense  or  false  representa- 
tions, etc."  Katzenstein  v.  Reid,  etc., 
Co.,  41  Tex. 'Civ.  App.  106,  109,  91  S. 
W.  360,  affirmed  in  101  Tex.  645. 
no  op. 

"There  is  no  requirement  in 
amended  §  17,  as  to  the  manner  in 
which  the  false  pretenses  or  false 
representations  shall  be  conveyed  to 
the  defrauded  party,  and  we  do  not  be- 
lieve that  the  national  legislature  in- 
tended that  a  requirement  that  such 
pretenses  or  representations  should  be 
in  writing  should  be  read  from  §  14 
into  §  17."  Katzenstein  v.  Reid,  etc., 
Co.,  41  Tex.  Civ.  App.  106,  110,  91  S. 
W.  360,  affirmed  in  101  Tex.  645.  no  op. 

Section   17,    and   §    14   providing  for 
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the  discharge  of  a  bankrupt,  unless  it 
should  appear  that  certain  acts  have 
been  done  by  him,  should  undoubtedly 
be  construed  together  and  are  per- 
fectly harmonious.  Each  bears  upon  a 
different  subject;  the  one  relating  to 
the  discharge,  the  other  to  the  debts 
from  which  such  discharge  will  relieve 
the  debtor.  Katzenstein  v.  Reid,  etc., 
Co.,  41  Tex.  Civ.  App.  106,  109,  91  S. 
W.  360,  361,  affirmed  in  101  Tex.  645, 
no  op. 

The  bankrupt  may  be  discharged 
and  still  be  held  liable  for  the  classes 
of  debts  mentioned  in  amended  §  17 
of  act  of  1903,  and  in  seeking  to  hold 
a  party  liable,  who  has  been  dis- 
charged in  bankruptcy,  the  ground  for 
such  liability  must  be  found  in  §  17, 
and  not  in  §  14,  which  enumerates 
grounds  upon  which  a  discharge  shall 
be  refused.  Katzenstein  v.  Reid,  etc., 
Co.,  41  Tex.  Civ.  App.  106,  109,  91  S. 
W.  360,  affirmed  in  101  Tex.  645, 
no  op. 

When  a  material  and  traversable 
allegation  of  fraud  constitutes  the  sole 
foundation  of  an  action,  the  demand 
may  be  said  to  be  one  founded  in 
fraud,  and  not  affected  by  the  dis- 
charge of  the  defendant  as  a  bank- 
rupt; but  when  the  defendant's  in- 
debtedness resulted,  from  an  implied 
assumpsit,  irrespective  of  fraud,  the 
33d  section  of  the  bankrupt  law  of 
1867  does  not  apply,  and  the  discharge 
is  a  bar  to  the  action.  Flanagan  v. 
Cary,  37  Tex.  67. 

A  bank  having  been  placed  in  vol- 
untary liquidation  by  its  stockholders, 
it  was  proposed  to  such  stockholders 
that  three  named  persons  had  formed 
a  private  banking  firm  for  the  purpose 
of  succeeding  to  the  business  of  the 
bank,  and  that,  if  the  stockholders 
would  turn  over  the  assets  and  busi- 
ness of  the  bank  to  the  firm,  such 
firm  would  assume  the  obligations  of 
the  bank.  Subsequently  the  assets  of 
the  bank  were  turned  over  to  the  firm, 
with    knowledge    of    the     stockholders 


that  one  of  the  three  persons  named 
refused  to  enter  into  partnership  in 
the  new  firm.  Held,  that  the  stock- 
holders were  charged  with  notice  that 
the  (firm  would  be  continued  by  the 
two  other  persons  named,  and  hence 
there  were  no  such  false  pretenses  or 
false  representations  on  the  part  of 
such  persons  to  obtain  the  assets  that 
a  discharge  in  bankruptcy  would  not 
relieve  against  the  liability  incurred. 
Hoskins  v,  Velasco  Nat.  Bank,  48  Tex. 
Civ.  App.  246,   107  S.  W.  598. 

On   a    replevin    bond     for    certain 
slaves    claimed    by   heirs    adversely  to 
L.  and  wife,  F.  became  surety  for  L 
and    wife,   and     from    them     obtained 
possession   of   the   slaves    as    an    in- 
demnity   against    his    liability  on  the 
bond.     Pending  the  litigation  between 
the  heirs  and  L.  and  wife,  F.  retained 
the   possession   and  use   of  the  slaves, 
and   in   the   meantime   purchased  from 
two    of    the    heirs    their    undivided  in- 
terests  in    the    slaves.     The  heirs  re- 
covered judgment  against   L.  and  wife 
for    the    slaves,    and    demanded  them 
from   F.,   who    refused     to     surrender 
them  except  upon  terms  not  conceded 
by  them;   and   they  then   (in  January, 
1865)   sued   F.  for  the  value  and  hires 
of  the   slaves.     This    suit     was    pro- 
tracted   until    after    the    enactment  of 
the    United    States    bankrupt    law   of 
March    2d,    1867,   under    which  F.  ob- 
tained a  discharge  from  his  debts,  and 
pleaded   the   same   in   bar  of  the  suit. 
Held,  that  though    F.   may  have  been 
indebted    to    the    plaintiffs    for    their 
proportion   of   the  hires  of  the  slave? 
which    accrued   prior   to    emancipation, 
yet  his  indebtedness  was  not  tortious 
or    fraudulent   within    the   meaning  of 
the  33d  section  of  the  bankrupt  act  of 
1867;  and  therefore  his  discharge  was 
a  bar  to  the  action.    Flanagan  v.  Cary, 
37   Tex.   67. 

(3)    Debts  Created  While  Acting  in  a 
Fiduciary  Capacity. 
A  debt  created  by  one  while  acting 
in  a  fiduciary  character  is  not  within 
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the  operation  of  his  discharge  in 
bankruptcy.  Flanagan  v.  Pearson,  42 
Tex.  1,  7. 

The  relation  of  attorney  and  client 
is  that  of  trust,  and  a  violation  of  duty 
by  the  attorney  is  an  act  done  in  a 
fiduciary  capacity  under  the  bankrupt 
law.     Flanagan  v.  Pearson,  42  Tex.  1. 

In  a  suit  against  discharged  bank- 
rupts for  money  collected  by  them 
as  bankers,  after  suspension,  upon 
drafts  deposited  with  them  before  they 
failed,  it  was  error  to  charge  the  jury, 
that  if  the  defendants  received  the 
drafts  for  collection,  and  collected  the 
same,  this  constituted  such  a  fiduciary 
relation  that  their  subsequent  dis- 
charge in  bankruptcy  did  not  release 
them  from  liability.  Jockusch  v. 
Towsey,  51  Tex.   129,  130. 

B.  agreed  in  1877,  in  writing,  with 
C,  to  furnish  him  the  grip  cotton  tie 
on  consignment,  C.  agreeing  "to 
handle  the  cotton  tie  as  follows,  viz: 
paying  $2.50  per  bundle,  with  invoice 
rendered  (after  first  sixty  days)  every 
thirty  days  for  number  of  bundles  of 
cotton  ties  sold,  less  ten  per  cent,"  C. 
to  give  B.  his  "entire  shipments  of 
cotton  and  influence,"  and  to  bear  "all 
expenses  on  consignment,  such  as  fire 
insurance,  etc/'  C.  after  being  ad* 
judged  a  bankrupt,  made  a  composi- 
tion with  his  creditors  under  the  act 
of  June  22,  1874,  B.  not  being  included 
among  those  who  accepted  it.  After- 
wards, B.  brought  suit  against  C.  on 
an  account  embracing  charges  ante- 
dating the  bankruptcy,  for  ties  and 
other  merchandise  furnished  him,  in 
which  C.  was  credited  with  net  pro- 
ceeds of  different  lots  of  cotton.  It 
was  held  that  under  the  contract,  the 
proceeds  of  sales  did  not  become  the 
property  of  B.  so  as  to  make  it  wrong- 
ful in  C.  to  mingle  them  with  his  own 
money,  and  his  failure  to  pay  overdid 
not  exclude  him  from  the  benefits  of 
the  bankrupt  law.  His  demand  was 
not  of  such  a  fiduciary  character  as 
precluded   its   discharge   by   the   bank- 


rupt proceedings  and  composition. 
Kaufman  v.  Alexander  &  Bro.,  53  Tex. 
562. 

See  facts  where  it  was  held  error 
to  charge  the  jury,  as  matter  of  law, 
that  a  debt  was  not  discharged  by 
bankruptcy  proceedings.  Jockusch  v. 
Towsey,  51  Tex.   129,   130. 

A  banking  firm,  by  accepting  the  as- 
sets of  a  bank  and  agreeing  to  pay  its 
debts,  did  not  act  in  a  fiduciary  ca- 
pacity with  respect  to  the  deposits  of 
the  bank  and  the  repayment  thereof 
to  depositors,  since  a  depositor,  by 
placing  money  in  the  bank,  was  not 
entitled  to  demand  of  the  bank  the 
return  of  the  identical  money,  but 
only  a  sum  of  money  equal  to  that  de- 
posited; and  hence  the  agreement  of 
the  firm,  on  the  assets  being  turned 
over  to  it,  was  to  pay  the  deposit  out 
of  the  assets,  but  not  to  return  the 
specific  deposit.  Hoskins  v.  Velasco 
Nat.  Bank,  48  Tex.  Civ.  App.  246,  107 
S.  W.  598. 

g.    Effect   of   Subsequent   Promise  to 
Pay. 

Where  a  bankrupt  subsequent  to  his 
discharge  in  bankruptcy  makes  a  ver- 
bal promise  to  pay  a  debt  barred  by 
the  discharge,  such  promise  is  valid 
and  enforceable.  Calloway  v.  Bald- 
win, 1  App.  Civ.  Cases,  §§  591,  592. 

The  maker  of  a  note  is  discharged 
from  liability  thereon  by  his  dis- 
charge in  bankruptcy,  unless  after  the 
discharge  he  expressly  agrees  to  pay 
it.  Blackwell  v.  Farmers',  etc.,  Nat. 
Bank  (Civ.  App.),  76  S.  W.  454,  af- 
firmed in  97  Tex.  445. 
3.  Upon  Liability  of  Bankrupt's  Co- 
debtor,  Guarantor  or  Surety. 

In  General — Though  a  discharge  in 
bankruptcy,  with  certain  exceptions, 
releases  the  bankrupt  from  all  debts 
and  liabilities  which  were  or  might 
have  been  proved  against  his  estate,  it 
does  not,  however,  release  any  person 
liable  for  the  same  debt  for  or  with 
the  bankrupt,  either  as  partner,  joint 
contractor,    indorser,    surety   or   other- 
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wise.     Elliott   v.    Booth,    44   Tex.    180, 
187. 

Section  16  of  the  act  of  July  1,  1898, 
provides  that:  "The  liability  of  a  per- 
son who  is  codebtor  with,  or  guaran- 
tor, or  in  any  manner  a  surety  for,  a 
bankrupt  shall  not  be  altered  by  the 
discharge  of  such  bankrupt.  See  vol. 
3,  U.  S.  Compiled  Stats.,  1901,  p. 
3428."  Love  v.  McGill,  41  Tex.  Civ. 
App.  471,  472,  91  S.  W.  246.  See,  also, 
Elliott  v.  Booth,  44  Tex.  160,  188. 

Discharge  Personal  to  Bankrupts 
"It  clearly  appears  that  the  discharge 
is  limited  in  its  effect  to  the  bankrupt, 
and  that  it  can  not  avail  as  a  defense 
to  another  who  may  be  bound  with 
him  for  the  debt."  Elliott  v.  Booth, 
44  Tex.  180,  188. 

Discharge  as  Affecting  Liability  of 
Wife  for  Community  Debt. — After  a 
valid  judgment  was  rendered  against 
a  husband  and  wife  for  a  community 
debt,  the  husband  received  his  dis- 
charge in  bankruptcy.  It  was  con- 
tended that  the  discharge  of  the  hus- 
band also  discharged  the  wife  from 
liability  for  the  payment  of  the  judg- 
ment. It  was  held  that  the  contention 
was  directly  opposed  to  the  express 
terms  of  §  16  of  the  act  of  July  l,  1898. 
Love  v.  McGill,  41  Tex.  Civ.  App.  471, 
472,  91  S.  W.  246. 

Discharge  as  Affecting  Liability  to 
Sureties  on  Claimant's  Bond— Where 
the  property  was  levied  on  prior  to 
the  institution  of  proceedings  in  bank- 
ruptcy against  a  statutory  claimant 
thereof,  his  subsequent  discharge  in 
bankruptcy  does  not  release  the  sure- 
ties on  his  claimant's  bond  by  virtue 
of  which  he  took  the  property  from 
tinder  the  execution.  Pinkard  v.  Wil- 
lis &  Bro.,  24  Tex.  Civ.  App.  69,  57  S. 
W.  891,  affirmed  in  94  Tex.  692,  no  op. 
For  the  purpose  of  holding  the  sure- 
ties the  state  court  had  the  right  to 
render  a  formal  judgment  against  the 
bankrupt,  with  perpetual  stay  of  ex- 
ecution as  against  him.  Pinkard  v. 
Willis   &   Bro.,   24  Tex.    Civ.    App.    69, 


71,  57  S.  W.  891,  affirmed  in  94  Tex. 
692,  no  op.,  citing  Hickcock  v.  Bell, 
46  Tex.  610,  611;  Miller  v.  Clements, 
54  Tex.  351;  Elliott  v.  Booth,  44  Tex. 
180;  Hancock  v.  Henderson,  45  Tex. 
479. 


4.  Upon   Jurisdiction    of    Bankruptcy 
Court. 

"After  the  decree,  discharging  the 
bankrupt,  the  court  had  nothing  more 
to  do  with  him,"  Tompkins  &  Co.  v. 
Bennett,  3  Tex.  36,  46. 

Under  the  bankrupt  law  of  1841,  the 
court,  sitting  in  bankruptcy,  had  no 
power  or  control  over  the  certificate 
of  the  clerk,  after  the  decree  declaring 
the  petitioner  a  bankrupt  and  decree- 
ing his  discharge.  Tompkins  &  Co.  v. 
Bennett,  3  Tex.  36,  46. 

5.  Upon  Jurisdiction  of  State  Courts. 
A  suit  instituted  in    a     state    court 

against  a  debtor,  and  in  which  service 
has  been  obtained,  does  not  neces- 
sarily abate  for  want  of  jurisdiction  in 
the  state  court,  when  the  debtor  is 
afterwards  adjudged  a  bankrupt  on  a 
petition  filed  after  the  jurisdiction  of 
the  state  court  attached.  Nor  under 
such  circumstances  will  the  suit 
necessarily  abate  by  his  discharge  in 
bankruptcy.  Coffee  v.  Ball,  etc.,  Co., 
49  Tex.   16. 

Action  Commenced  in  State  Courts 
by  Attachment— An  action  upon  open 
account  was  instituted  by  attachment. 
Pendente  lite,  defendants  were  ad- 
judged bankrupts  and  received  their 
discharges,  which  they  pleaded  in  bar. 
Held,  a  plea  of  discharge  in  bank* 
ruptcy  is  a  good  plea  in  bar  to  an  ac- 
tion commenced  in  our  state  courts 
by  attachment,  even  though  the  suit 
by  attachment  was  commenced  more 
than  four  months  previous  to  the  ad- 
judication in  bankruptcy.  The  remedy 
of  the  plaintiffs  in  attachment  is  in  the 
United  States  court  under  the  bank- 
rupt law.  Williams  v.  Atkinson,  36 
Tex.  16. 

Appellate      Proceedings.— The     <*is- 
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charge  in  bankruptcy  of  an  appellant, 
pending  the  appeal  in  the  supreme 
court  of  this  state  of  a  cause  appealed 
by  him,  does  not  entitle  him  to  its 
dismissal  nor  prevent  an  adjudication 
thereof.  Burnett  v.  Waddell,  54  Tex. 
273. 

6.  Right  of  Creditor  to  Attack  Prior 

Fraudulent  Conveyance. 
A  creditor  holding  a  debt  discharged 
by  the  bankruptcy  of  the  debtor,  but 
upon  which  the  debtor  afterwards 
suffers  judgment  in  a  state  court,  can 
not  attack  for  fraud  a  conveyance 
made  by  the  procurement  of  the 
debtor  prior  to  the  date  of  the  judg- 
ment.    Hodges  v.  Taylor,  57  Tex.  196. 

7.  Injunction  against  Judgment  Fraud- 

ulently  Obtained   to  Avoid  Effect 
of  Discharge. 

A  judgment  obtained  against  a  dis- 
charged bankrupt,  under  circumstances 
showing  fraud  or  contrivance  to  avoid 
the  effect  of  his  discharge,  may  be  en- 
joined by  any  court  of  competent  ju- 
risdiction. Manwarring  v.  Kouns  & 
Bro.,  35  Tex.  171,  172. 

Injunction  is  the  proper  remedy 
against  a  judgment  obtained  by  any 
trick  or  contrivance  to  avoid  the  ef- 
fect of  a  discharge  in  bankruptcy. 
Park  v.  Casey,  35  Tex.  536,  537. 
9.  Suit  to  Establish  Claim  Not  Re- 
lieved by  the  Discharge. 

Where  the  proposition  was  pre- 
sented that  a  creditor  who  has  proved 
up  his  claim  in  the  bankrupt  court, 
received  his  dividends,  and  does  not 
contest  the  bankrupt's  application  for 
a  discharge,  has  had  his  day  in  court 
and  a  suit  on  any  claim  against  the 
bankrupt,  that  arose  prior  to  the  pro- 
ceedings in  bankruptcy,  would  be  a 
collateral  attack  on  the  decree  dis- 
charging the  bankrupt,  it  was  held 
that  the  statute  itself  would  be  suffi- 
cient to  destroy  the  proposition.  The 
statute,  §  17,  as  to  debts  not  released 
by  the  discharge  in  bankruptcy  does 
not  confine  itself  to  the  debt  of  those 
only  who  have  not  accepted  the  bene- 


fits of  the  dividends  paid  by  the  bank- 
rupt court,  but  it  is  sweeping  in  its 
provisions  and  makes  no  exception  of 
any  who  may  hold  the  character  of 
debts  mentioned.  Katzenstein  v.  Reid, 
etc.,  Co.,  41  Tex.  Civ.  App.  106,  111, 
91  S.  W.  360,  affirmed  in  101  Tex.  645, 
no  op. 

The  statute  does  not  condition  the 
right  of  a  creditor  to  sue  and  estab- 
lish his  claim  against  a  discharged 
bankrupt  on  the  fact  that  he  did  not 
prove  up  his  claim  before  the  referee 
and  receive  dividends,  but  it  declares 
that  certain  debts  are  not  released  by 
the  discharge  and  the  doing  of  those 
things  will  not  estop  him  from  prose- 
cuting his  suit.  It  is  too  clear  for 
argument  that  the  prosecution  of  such 
a  suit  would  not  be  a  collateral  attack 
on  the  judgment  discharging  the 
bankrupt.  The  very  language  of  the 
decree  excepts  the  debts  excepted  by 
§  17.  Katzenstein  v.  Reid,  etc.,  Co., 
41  Tex.  Civ.  App.  106,  112,  91  S.  W. 
360,  affirmed  in  101  Tex.  645,  no  op. 

C.     PLEADING   AND    PROOF    OF 
DISCHARGE. 

Necessity  for  Pleading  and  Proof  of 
Discharge. — A  discharge  in  bank- 
ruptcy will  avail  the  defendant  noth- 
ing, either  in  law  or  equity,  unless 
pleaded.  Park  v.  Casey,  35  Tex.  536, 
537;  Miller  v.  Clements,  54  Tex.  351, 
354;  Manwarring  v.  Kouns  &  Bro.,  35 
Tex.  171,  172. 

Where  one  relies  upon  his  discharge 
as  a  defense  to  a  suit  it  is  incumbent 
upon  him  to  specially  plead  and  prove 
it.  Hoskins  v.  Velasco  Nat.  Bank,  48 
Tex.  Civ.  App.  246,  256,  107  S.  W.  598. 

One  who  desires  to  avail  himself  of 
his  discharge  in  bankruptcy,  as  a  de- 
fense against  a  suit  pending  in  a  state 
court,  must  plead  it;  failing  to  do  so, 
neither  his  ignorance  of  his  duty,  or 
his  negligence,  will  invalidate  the 
judgment  which  may  be  rendered  in 
the  state  court  against  him.  Miller  v. 
Clements,  54  Tex.  351. 
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"When  a  defendant  suffers  judg- 
ment to  be  taken  against  him  which 
he  might  have  avoided  by  pleading  and 
proving  his  discharge  in  bankruptcy, 
he  can  not  obtain  relief  therefrom  in 
equity."  White  v.  Powell,  38  Tex. 
Civ.  App.  38,  42,  84  S.  W.  836,  af- 
firmed  in   101   Tex.   666,  no   op. 

"If  the  debtor  was  discharged  be- 
fore judgment,  it  was  his  duty  to 
plead  such  discharge  in  bar  of  the  ac- 
tion, and  failing  to  do  so,  it  could  not 
avail  him  in  any  other  proceeding  as 
a  protection  against  the  demand. 
Miller  v.  Clements,  54  Tex.  351;  Cof- 
fee v.  Ball,  etc.,  Co.,  49  Tex.  16." 
Easley  v.   Bledsoe,  59  Tex.  488,  489. 

In  a  suit  by  appellant  to  enjoin  the 
sale  of  certain  property  levied  upon 
under  an  execution  issued  on  a  judg- 
ment rendered  in  a  county  court,  it 
was  alleged  that  at  the  time  of  the 
pendency  of  the  suit  in  the  county 
court,  appellant  had  been  adjudicated 
a  bankrupt,  and  at  the  time  of  the 
rendition  of  the  judgment  had  been 
granted  a  discharge,  that  the  debt  for 
which  the  judgment  was  rendered  had 
been  duly  listed  in  the  schedules  of 
plaintiff  filed  in  the  bankrupt  court, 
and  was  not  exempt  or  excepted  from 
a  discharge  in  bankruptcy,  and  that 
said  debt  was  discharged  by  reason  of 
plaintiff's  discharge  in  bankruptcy. 
Held:  "It  was  the  duty  of  appellant, 
if  he  wished  to  avail  himself  of  his 
discharge  in  bankruptcy,  to  have 
pleaded  the  same  in  the  county  court, 
and  on  trial  to  have  made  proof  of 
the  same  in  support  of  his  plea/'  Stone 
v.  Schneider-Davis  Co.  (Civ.  App.), 
112  S.  W.  133,  134;  citing  Levyson  v, 
Harbert,  etc.,  Co.,  3  App.  Civ.  Cases, 
§  214;  Manwarring  v.  Kouns  &  Bro., 
35  Tex.  171;  Coffee  v.  Ball,  etc.,  Co., 
49  Tex.  16.  25;  Miller  v.  Clements,  54 
Tex.   351,  354. 

Time  of  Pleading.— The  plea  of 
discharge  should  be  filed  in  due  order 
of  pleading,  being  in  no  respect  a 
privileged  plea.  Manwarring  v.  Kouns 
&  Bro.,  35  Tex.   171,  172. 


When  a  discharge  in  bankruptcy 
had  not  been  pleaded  by  defendants 
in  a  suit  on  a  note,  it  was  not  error  to 
overrule  their  motion  for  a  new  trial, 
sought  by  them  for  the  purpose  of 
pleading  their  discharge.  The  plea  is 
not  a  privileged  one,  and  it  seems  that 
even  a  default  will  not  be  opened  in 
order  to  admit  it.  The  case  of  Man- 
warring v.  Kouns '&  Bro.,  35  Tex.  171, 
cited  with  approval.  Park  v.  Casey,  35 
Tex.  536,  537. 

After  bankruptcy  proceedings  were 
instituted  a  case  in  which  a  judgment 
had  been  rendered  against  the  bank- 
rupt was  pending  on  appeal;  held,  the 
bankrupt  might  have  taken  steps  to 
stay  the  judgment,  as  in  such  case 
there  is  no  final  judgment  under  the 
bankrupt  act  of  1867,  and  he  could 
have  pleaded  his  discharge  in  bank- 
ruptcy when  the  case  was  remanded 
to  the  lower  court.  Levyson  v.  Har- 
bert, etc.,  Co.,  3  App.  Civ.  Cases,  § 
214. 

Requisites  and  Sufficiency  of  Pies. 
—A  plea  of  discharge  in  bankruptcy 
is  one  in  bar,  and  its  essential  req- 
uisites are  that  it  must  show  juris- 
diction  of  the  person  and  subject  mat- 
ter; that  the  claim  of  plaintiff  was  not 
exempted  from  the  discharge:  and 
that  the  discharge  was  granted,  and 
that  he  has  received  his  certificate  of 
discharge.  Fowler  v.  Michael  (Civ. 
App.),  81   S.  W.  321,  322. 

A  mere  oral  suggestion  to  the  court 
that  the  defendants  had  been  dis- 
charged in  bankruptcy  imposed  on  the 
court  no  obligation  to  take  cogni- 
zance of  that  fact.  They  should  have 
pleaded  their  discharge  formally.  See 
§  33,  Bankrupt  Law  of  March  2,  1867. 
Park  v.  Casey„  35  Tex.  536,  537. 

In  order  to  state  a  case  of  discharge 
in  bankruptcy  as  to  the  claim  against 
which  it  is  pleaded  as  a  release,  it  is 
essential  for  the  plea  to  allege  that 
the  claim  was  scheduled,  or  that  the 
claimant  had  knowledge  of  the  bank- 
ruptcy proceedings,  otherwise  the  dis- 
charge, by  the  very  terms  of  the  act 
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of  1898,  is  without  any  effect  upon  the 
claim.  Biela  v.  Urbanczyk,  38  Tex. 
Civ.   App.   213,  214,   85   S.   W.   451. 

A  plea  of  discharge  in  bankruptcy 
which  does  not  show  that  the  demand 
sued  upon  was  not  contracted  after 
the  defendant  was  adjudicated  a  bank- 
rupt, is  defective.  Fowler  v.  Michael 
(Civ.  App.),  81  S.  W.  321,  322. 

Tn  Levyson  v.  Harbert,  etc.,  Co.,  3 
App.  Civ.  Cases,  §  214,  it  was  held  that 
because  the  plea  of  discharge  did  not 
affirmatively  aver  that  the  judgment, 
as  a  debt,  had  been  adjudicated  in  the 
bankruptcy  proceeding  and  did  not 
show  that  such  judgment  was  not 
within  the  exceptions  in  §  33  of  the 
bankrupt  act  of  1867,  it  was  defective. 

"By  the  nineteenth  section  of  the 
bankrupt  law  of  1867,  a  liability  as  bail 
was  a  claim  which  could  be  proved 
against  the  bankrupt,  provided  the  lia- 
bility had  become  fixed  before  final 
dividend  declared.  If  this  defense  ex- 
isted it  should  have  been  properly 
brought  to  the  notice  of  the  court. 
This  depends  upon  the  answer  filed  on 
the  fourth  of  December,  1869.  The 
answer  sets  forth  that  the  liability  was 
fixed  and  provable  on  the  twenty-first 
day  of  February,  1868;  that  his  dis- 
charge dates  on  the  fourth  of  Decem- 
ber, 1868;  but  he  does  not  aver  the 
date  of  the  final  dividend  of  his  assets. 
This  was  a  material  averment  to  the 
answer,  which  is  wanting,  and  the 
judgment  of  the  district  court  must  be 
affirmed."  Houston  r.  State,  34  Tex. 
542,  543. 

Waiver  of  Right  to  Plead  Discbarge. 
— The  right  to  plead  and  prove  the 
defense  of  a  discharge  in  bankruptcy 
will  be.  held  to  have  been  waived  if 
not  exercised  within  proper  time. 
Levyson  v.  Harbert,  etc.,  Co.,  3  App. 
Civ.   Cases,  §  214. 

Sufficiency  of  Proof.— The  dis- 
charge of  a  bankrupt  under  the  act  of 
the  congress  of  the  United  States  of 
1841,  "to  establish  a  uniform  system 
of    bankruptcy,'*    etc.,     is     sufficiently 


shown  by  the  production  of  a  full  ex- 
emplification of  the  proceedings  of  the 
court  in  bankruptcy,  containing  the  or- 
der for  that  discharge,  which  pro- 
ceedings are  certified  by  the  clerk 
under  the  seal  of  the  court.  Tompkins 
&  Co.  v.  Bennett,  3  Tex.  36. 

Admissibility  of  Evidence. — Where 
defendant  pleaded  a  discharge  in  bank- 
ruptcy by  the  chief  justice  of  Gal- 
veston county,  and  on  the  trial  of- 
fered in  evidence  a  copy  of  the  dis- 
charge, duly  certified  by  the  clerk  of 
the  county  court  of  said  county,  and 
made  affidavit  that  the  original  dis- 
charge was  either  lost,  mislaid  or 
among  the  record  in  the  district  court 
of  another  county,  and  if  there,  he  is 
advised  that  he  could  not  get  with- 
drawn the  same  without  an  order 
of  court  for  that  purpose,  it  was 
held  that  the  affidavit  was  not  suffi- 
cient, and  that  the  copy  was  properly 
excluded.  Wade  v.  Work,  13  Tex. 
4«82. 

D.  CONCLUSIVENESS,  IMPEACH- 
MENT  AND    SETTING  ASIDE. 

The  discharge  from  debts  which  is 
contemplated  by  the  bankrupt  law  of 
1867  is  of  conclusive  force  and  effect 
until  the  same  shall  be  impeached  and 
set  aside  in  the  mode,  and  subject  to 
the  provisions,  contemplated  by  and 
provided  for  by  the  bankrupt  law  it- 
self. Brown  v.  Causey,  56  Tex.  340, 
342. 

Jurisdiction  to  Impeach  Discharge. 
— The  act  of  1841  did  not  confer  upon 
any  particular  court  the  power  to  im- 
peach a  discharge  in  bankruptcy, 
whilst  the  act  of  1867  does  in  terms 
confer  the  power  on  the  federal  court; 
and  there  is  a  manifest  necessity,  or 
at  least  an  urgent  propriety,  in  resting 
the  power  with  the  federal  courts.  Als- 
ton v.  Robinett,  37  Tex.  56,  58. 

The  authority  of  the  bankruptcy 
court  to  set  aside  a  discharge  in  bank- 
ruptcy is  paramount  to  the  exercise 
of    such    power     by     a      state      court. 


Digitized  by 


Google 


656 


Bankruptcy  and  Insolvency 


Daugherty  v.  Strauss  &  Co.,  1  App. 
Civ.  Cases,  §§  892,  894. 

And  the  question  as  to  the  regu- 
larity of  granting  the  bankrupt  a  dis- 
charge from  all  claims  against  him  is 
within  the  jurisdiction  of  the  bank- 
rupt court  and  can  not  be  inquired 
into  by  a' state  court.  Daugherty  v. 
Strauss  &  Co.,  1  App.  Civ.  Cases,  §§ 
892,  894. 

To  a  suit  on  a  debt  provable  in 
bankruptcy  the  defendant  pleaded  his 
discharge  in  bankruptcy,  obtained  by 
him  in  the  United  States  district  court 
on  his  petition  filed  therein  subsequent 
to  the  institution  of  this  suit.  The 
plaintiff  replied  that  the  discharge  was 
fraudulently  obtained  by  the  defend- 
ant, because  the  defendant,  previous 
to  and  in  contemplation  of  his  bank- 
ruptcy, and  in  fraud  of  his  creditors 
and  of  his  assignee,  transferred  to  his 
children  and  concealed  certain  prop- 
erty which  he  should  have  scheduled 
and  surrendered  to  his  assignee,  etc. 
Held,  that  exceptions  were  correctly 
sustained  to  this  replication  of  the 
plaintiff.  The  matters  alleged  by  him 
to  invalidate  the  discharge  were  cog- 
nizable exclusively  in  the  United 
States  court  which  had  granted  the 
discharge.  Alston  v.  Robinett,  37 
Tex.  56. 

Under  the  act  of  1867,  a  bankrupt's 
discharge  can  not  be  impeached  in  a 
state  court  for  fraud  or  any  of  the 
causes  which  would  have  prevented 
the  United  States  district  court  from 
granting  the  discharge.  Brown  v. 
Causey,  56  Tex.  340;  Alston  v.  Robi- 
nett, 37  Tex.  56. 

Effect  of  Fraud  under  the  Law  of 
1841. — A  discharge  under  the  bank- 
rupt act  of  the  United  States  of  the 
year  1841,  is  also  a  complete  bar  to  all 
suits  against  the  debtor,  but  it  is  ex- 
pressly made  subject  to  impeachment 
for  fraud  or  willful  concealment  by 
the  debtor,  of  his  property  or  rights 
of  property.  Vol.  5,  U.  S.  Stats.,  p. 
444.  Smith  v.  Talbot,  18  Tex.  .  774, 
782. 


"The  bankrupt  law  of  1841,  as  was 
correctly  remarked  in  Alston  v.  Robi- 
nett, 37  Tex.  56,  58,  did  not  confer 
upon  any  particular  court  the  power 
to  impeach  a  discharge  in  bankruptcy; 
*  *  *  The  opinion  in  Alston  v.  Robi- 
nett, supra,  points  to  a  line  of  de- 
cisions indicating  the  construction 
given  to  the  act  of  1841  to  be,  that 
because  there  was  no  reservation  in 
the  act  conferring  upon  the  federal 
court  a  power  to  set  aside,  impeach  or 
withhold  a  decree  of  discharge  on  ac- 
count of  fraud,  that  therefore  such 
power  was  possessed  and  might  be 
exercised  in  a  state  court."  Brown  v. 
Causey,  56  Tex.  340,  345. 

But  under  the  bankrupt  act  of  Texas 
in  1841,  such  exception  to  the  dis- 
charge is  not  made  in  terms;  and  if 
allowed,  it  must  be  on  the  general 
principle  that  fraud  vitiates  all  trans- 
actions tainted  by  it,  and  that  for  fraud 
even  the  judgments  and  decrees  of 
courts  may  be  avoided.  Smith  v.  Tal- 
bot, 18  Tex.  774,  762. 

Though  an  assignment  under  the 
bankrupt  law  of  Texas  of  1841  was 
subject  to  attack,  on  the  ground  of 
fraud,  and  the  fraud  in  procuring  the 
discharge  and  thus  preventing  the 
plaintiff  from  bringing  his  suit,  would 
stop  the  running  of  the  statute,  so 
long  as  the  fraud  was  not  and  could 
not  by  reasonable  diligence  have  been 
detected,  yet  suit  should  have  been 
brought,  at  the  latest,  within  four 
years  after  the  assignment  in  bank- 
ruptcy. Smith  v.  Talbot,  18  Tex.  774, 
775. 

Necessity  for  Allegation  Specifying 
Fraud. — To  impeach  a  discharge  in 
bankruptcy  on  the  ground  of  fraud  or 
concealment,  the  party  to  be  affected 
should  be  previously  notified  by  a  dis- 
tinct allegation,  specifying  the  fraud 
or  concealment.  Tompkins  &  Co.  ''. 
Bennett,  3  Tex.   36. 

E.   APPEAL. 

"The  judgment  discharging  a  bank- 
rupt can  not  be  appealed    from;  but 
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should  a  creditor  desire,  within  two 
years,  to  contest  the  validity  of  a  dis- 
charge, the  place  and  mode  of  doing 
the  same  are  pointed  out,  and  the 
maxim  'expressio  unius  est  exclusio 
alterius/  or  the  otherwise  expressed 
expression,  'facit  cessare  taciturn/ 
should  be  applied  in  this  case."  Alston 
v.  Robinett,  37  Tex.  56,  57. 

Vm.  Referee  in  Bankruptcy. 

Powers — In  General — Section  38  of 
the  bankrupt  act  of  1898  provides  that 
the  referee  shall  have  the  authority  of 
a  bankruptcy  court,  except  concerning 
application  for  compositions  and  dis- 
charges, when  such  authority  is  not 
denied  by  other  provisions  of  the  act. 
Jones  v.  Meyer  Bros.  Drug  Co.,  25 
Tex.  Civ.  App.  234,  238,  61  S.  W.  553, 
affirmed  in  94  Tex.  710,  no  op. 

Power  of  Referee  to  Set  Aside  Ad- 
judication and  Dismiss  Petition. — A 
referee  in  bankruptcy,  after  adjudging 
one  a  bankrupt,  may  set  aside  the  ad- 
judication and  dismiss  the  petition. 
Section  38  of  the  act  of  1898  invests 
referees,  "subject  always  to  a  review 
by  the  judge/*  with  jurisdiction  to 
consider  all  petitions  referred  to 
them  and  make  the  adjudications  or 
dismiss  the  petition.  Texas,  etc.,  R. 
Co.  v.  McNairy,  42  Tex.  Civ.  App.  222, 
223,  94  S.  W.  Ill,  affirmed  in  101.Tex. 
663,  no  op. 

"The  power  to  make  the  adjudica- 
tion necessarily  includes  the  power  to 
set  it  aside."  Texas,  etc.,  R.  Co.  v. 
McNairy,  42  Tex.  Civ.  App.  222,  223, 
94  S.  W.  Ill,  affirmed  in  101  Tex.  663, 
no  op. 

Presumption  That  Referee  Acted  in 
Accordance  with  Rules  of  Bankruptcy 
Court. — A  referee  in  bankruptcy,  after 
adjudging  one  a  bankrupt,  on  the  pe- 
tition voluntarily  filed  by  him,  set 
aside  the  adjudication  and  dismissed 
the  petition.  Held,  that  presumptively 
he  was  proceeding  in  accordance  with 
the  rules  or  orders  prescribed  by  the 
court  of  bankruptcy  in  that  district,  as 
2  Tex— 42 


provided  in  subsection  4  of  §  38  of 
the  act  of  1898.  Texas,  etc.,  R.  Co.  v. 
McNairy,  42  Tex.  Civ.  App.  222,  94 
S.  W.  Ill,  112,  affirmed  in  101  Tex. 
663,   no   op. 

Necessity  for  Notice  to  Creditors. — 
Where  it  was  contended  that  because 
creditors  were  not  all  notified  before 
an  order  was  entered  setting  aside  an 
adjudication  in  bankruptcy  and  dis- 
missing the  petition,  the  referee  had 
no  power  to  enter  the  order,  it  was 
Held  that  he  had  such  power,  as  the 
dismissal  was  on  the  merits  and  not 
covered  by  the  provisions  of  subsec- 
tion "g"  of  §  59,  30  Stat  562  (U.  S. 
Comp.  St.  1901,  p.  3445),  upon  which 
the  contention  was  founded,  which 
"has  to*  do  only  with  dismissals  other 
than  on  the  merits."  Texas,  etc.,  R. 
Co.  v.  McNairy,  42  Tex.  Civ.  App.  222, 
94  S.  W.  Ill,  112,  affirmed  in  101  Tex. 
663,   no   op. 

Power  of  Referee  to  Appoint  Trus- 
tee.— See   post,   "Appointment,"    IX,  A. 

Determination  of  Value  before  Ma- 
turity of  Security  Held  by  Secured 
Creditor. — An  action  on  a  note  of  a 
bankrupt  and  to  enforce  a  lien  secur- 
ing it  can  not  be  brought  ^before  the 
note  falls  due,  in  a  state  court  by  di- 
rection of  the  court  of  bankruptcy,  in 
order  to  determine  the  value  of  the 
security,  that  it  may  be  deducted  from 
the  debt,  since,  under  the  authority 
given  by  Bankr.  Act  July  1,  1898,  c. 
541,  §  57h,  30  Stat.  560  (U.  S.  Comp. 
St.  1901,  p.  3443),  providing  for  the 
determination  of  the  value  of  securi- 
ties held  by  secured  creditors,  the 
bankruptcy  court  may  direct  the  issue 
to  be  tried  before  the  referee.  Jung* 
becker  v.  Huber,  101  Tex.  148,  150, 
105  S.  W.  487,  reversing  101  S.  W. 
522. 

IX.  Trustees  or  Assignees. 

A.   APPOINTMENT. 
Appointment     by     Creditors. — It    is 

provided  by  §  44  of  the  bankrupt  act 
of    1896    that   the    creditors    shall    ap- 
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point  a  trustee.  Jones  v.  Meyer  Bros. 
Drug  Co.,  25  Tex.  Civ.  App.  234,  238, 
61  S.  W.  553,  affirmed  in  94  Tex.  710, 
no  op. 

Necessity  for  Approval  of  Appoint- 
ment of  Assignee. — S*e  post,  "In  Gen- 
eral," IX,  B,  1,  a. 

Appointment  by  Court. — Section  2  of 
the  bankrupt  act  of  1898  provides  that  a 
court  of  bankruptcy  may  appoint  a  trus- 
tee upon  the  recommendation  of  the 
creditors,  or  when  the  creditors  neglect 
to  act.  Jones  v.  Meyer  Bros.  Drug  Co«, 
25  Tex.  Civ.  App.  234,  238,  61  S.  W.  553, 
affirmed  in  94  Tex.  710,  no  op. 

Appointment  by  Referee. — Section  38 
of  the  bankrupt  act  of  1898  provides  that 
the  referee  shall  have  the  authority  of 
a  bankruptcy  court,  except  concerning 
applications  for  compositions  and  dis- 
charges, when  such  authority  is  not  de- 
nied by  other  provisions  of  the  act,  and 
there  is  no  provision  which  prohibits 
the  appointment  by  him  of  a  trustee.  It 
follows,  therefore,  that  under  certain 
circumstances  the  referee  may  appoint 
a  trustee.  Jones  v.  Meyer  Bros.  Drug 
Co.,  25  Tex.  Civ.  App.  234,  238,  61  S.  W. 
553,  affirmed  in  94  Tex.  710,  no  op. 

Effect  of.  Allegation  of  Appointment 
by  Referee. — An  allegation  by  a  trustee 
in  bankruptcy  that  he  was  duly  ap- 
pointed trustee  by  the  referee  is 
equivalent  to  a  declaration  that  the  cir- 
cumstances existed  which  empowered 
the  referee  to  make  the  appointment. 
Jones  v.  Meyer  Bros.  Drug  Co.,  25 
Tex.  Civ.  App.  234,  238,  61  S.  W.  553, 
affirmed  in  94  Tex.  710,  no  op. 

Proof  of  Appointment. — See  post, 
"Right  to  Intervene  in  Pending  Suit," 
IX,  B,  1,  c;  "Evidence  of  Sale,"  X,  B,  8. 

B.   RIGHTS,      POWERS,      DUTIES 

AND  LIABILITIES. 
1.  Rights  and  Powers, 
a.   In  General. 

The  position  of  a  trustee  in  bank- 
ruptcy is  a  peculiar  one.  He  takes  the 
place  of  the  bankrupt.  He  may  also 
be  said  to  represent  the  creditors,  but 
is   a  trustee   with   limited   powers,   and 


must  look  to  the  provisions  of  the 
bankrupt  law,  not  only  as  the  source 
of  his  power,  but  also  for  the  manner 
of  its  exercise.  Belcher  Land  Mortg. 
Co.  v.  Bush  (Civ.  App.),  67  S.  W.  444, 
446,  affirmed  in  95  Tex.  674,  no  op. 

The  trustee  in  bankruptcy  is  not  a 
creditor,  but  is  treated  in  the  main  as 
the  representative  ot  the  debtor.  He 
does,  however,  represent  the  creditors 
in  proceedings  to  annul  fraudulent 
transfers.  Texas  Brewing  Co.  v.  Mal- 
lette,  28  Tex.  Civ.  App.  461,  465,  67  & 
W.  441,  affirmed  in  95  Tex.  687,  no  op. 

The  bankrupt  law  of  1867  provided 
for  the  office  of  assignee  in  every  case 
of  bankruptcy  and  the  acts  of  such  of- 
ficer can  not  be  collaterally  impeached 
in  the  state  courts.  Mims  v.  Swartz,  37 
Tex.  13,  14. 

Under  the  bankrupt  law  of  1867  the 
assignee  of  a  bankrupt's  estate  is  con- 
trolled in  his  official  acts  by  the  direc- 
tions and  requirements  of  that  law. 
Howard  v.  Kopperl,  74  Tex.  494,  4W, 
5  S.   W.  627. 

Assignees  in  bankruptcy  are  public 
officers  whose  appointment  must  at 
least  be  approved  by  the  judge  of  the 
federal  district  court.  Mims  v.  Swartz, 
37  Tex.  13,  14. 
b.   Title  and  Rights  as  to  Property  of 

Bankrupt. 
(1)   General  Rules, 
(a)  Vested  with  Title  to  All  Unexempt 
Property  of  Bankrupt. 

The  trustee  in  bankruptcy  is  vested 
by  operation  of  law  (§  70a)  with  the 
title  of  the  bankrupt  as  of  the  date  he 
was  adjudged  a  bankrupt,  and  with  ref- 
erence to  pending  suits  is  treated  like 
any  other  person  who  acquires  title 
pendente  lite.  As  such  he  is  bound  by 
a  judgment  subsequently  rendered,  un- 
less by  a  direct  proceeding  before  the 
court  rendering  it  can  have  it  set  aside. 
Belcher  Land  Mortg.  Co.  v.  Bush  (Civ. 
App.),  67  S.  W.  444,  446,  affirmed  in  W 
Tex.  674,  no  op. 

Ordinarily  the  title  to  the  property 
of  a  bankrupt  of  whatever  character  or 
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description,  except  exempt  property, 
passes  to  the  trustee  in  bankruptcy, 
and  when  there  invested  the  trustee, 
during  the  pendency  of  the  bankrupt 
proceedings,  alone  is  entitled  to  sue. 
Briggs  v.  Avary,  47  Tex.  Civ.  App.  488, 
491,  106  S.  W.  904,  affirmed,  no  op. 

All  of  the  property  owned  by  the 
bankrupt  at  the  time  of  the  adjudica- 
tion (except  exemptions)  passes  to  his 
assignee  in  bankruptcy,  and  can  not  be 
affected  by  a  judgment  subsequently 
rendered  by  a  state  court.  Manwar- 
ring  v.  Kouns  &  Bro.,  35  Tex.  171. 

"It  may  be  regarded  as  settled  law 
that  all  property  of  a  bankrupt,  not  ex- 
empt from  forced  sale,  passes  to  his 
trustee  to  be  administered  under  the 
supervision  of  the  court  for  the  pur- 
pose of  paying  his  debts."  Jungbecker 
v.  Huber  (Civ.  App.),  101  S.  W.  552,  553, 
affirmed  in  101  Tex,  148.  See  Wright  v. 
Texas  Moline  Plow  Co.,  40  Tex.  Civ. 
App.  434,  440,  90  S.  W.  905,  affirmed  in 
101  Tex.  667,  no  op.;  Jones  v.  Meyer 
Bros.  Drug  Co.,  25  Tex.  Civ.  App.  234, 
■238,  61  S.  W.  553,  affirmed  in  94  Tex. 
710,  no  op. 

"It  is  not  true  in  all  cases  that  a  trus- 
tee in  bankruptcy  always  stands  in  the 
shoes  of  the  bankrupt,  and  can  assert 
no  title  that  the  latter  could  not  assert. 
The  bankruptcy  statute,  expressly 
authorizes  a  trustee  to  sue  for  and  re- 
cover property  disposed  of  by  the  bank- 
rupt within  four  months  prior  to  the 
filing  of  the  petition  in  bankruptcy  with 
intent  to  defraud,  or  for  the  purpose 
of  creating  a  preference,  while  it  is  a 
well-settled  principle  that  the  bankrupt 
himself  could  not  maintain  such  am  ac- 
tion." Horstman  v.  Little  (Civ.  App.), 
*8  S.  W.  286,  288,  reversed  in  99  Tex. 
530,  no  op. 

Necessity  for  Recordation  of  Assign- 
ment.— The  recording  of  the  assignment 
from  the  register  in  bankruptcy  to  the 
assignee  of  the  effects  of  the  bankrupt 
is  not  necessary  to  the  validity  of  the 
transfer.  There  is  but  one  original  as- 
signment, and  that  must  be  filed  even- 


tually in  the  office  of  the  clerk  of  the 
district  court.  In  this  case  the  copy  in 
evidence  was  duly  certified  to  be  cor- 
rect by  the  custodian  of  it.  If,  how- 
ever, there  was  error  in  this,  it  was 
immaterial,  for  the  property  of  the 
bankrupt  was  vested  in  the  assignee  by 
operation  of  the  law.  Fletcher  v.  Elli- 
son, 1  Posey  661,  669. 

Unscheduled  Property.— The  title  to 
all  the  bankrupt's  property  which  is  not 
exempt  passes  by  the  deed  of  assign- 
mem  t,  whether  it  is  properly  scheduled 
or  not.  Rev.  Stat,  U.  S.,  art.  5044. 
Curdy  v.  Stafford,  88  Tex.  120,  121,  30 
S.  W.  551,  reversing  28  S.  W.  1011,  cit- 
ing Jones  v.  Pyron,  57  Tex.  43.  See 
Pope  v.  Davenport,  52  Tex.  206,  218. 

Title  to  land  owned  by  the  bankrupt 
at  the  time  pi  the  adjudication  of  bank- 
ruptcy against  him  passes  to  the  as- 
signee for  the  purposes  of  the  trust, 
though  «not  scheduled,  as  effectually  as 
though  it  had  been.  Jones  v.  Pyron,  57 
Tex.  43.  See  Herndon  v.  Davenport, 
75  Tex.  462,  464,  12  S.  W.  1111. 

An  assignment  under  the  bankrupt 
act  of  1841  of  Texas  transfers  the  whole 
estate  of  the  debtor,  whether  it  be  de- 
scribed in  the  deed  or  mot.  Smith  v. 
Talbot,  18  Tex.  774. 

(b)    Acquires  Only  Title  or  Right  of 
Bankrupt. 

The  trustee  can  not  take  a  title 
greater  than  the  bankrupt's  nor  enforce 
greater  rights  than  were  held  by  the 
creditors  he  represents.  Eason  v.  Gar- 
rison, 36  Tex.  Civ.  App.  574,  576,  82  S. 
W.  800.  See  John  v.  Battle,  58  Tex. 
591,  596;  Snodgrass  v.  Posey,  30  Tex. 
Civ.  App.  584,  585,  70  S.  W.  984. 

The  application  of  this  rule  may  be 
modified  by  the  presence  of  fraud  be- 
tween the  bankrupt  and  the  creditor  or 
other  person  concerned  therein.  Eason 
v.  Garrison,  36  Tex.  Civ.  App.  574,  576, 
82  S.  W.  800. 

Where  a  bankrupt  disclaimed  any  in- 
terest in  property  one  claiming,  under 
him   occupied  no  better  position   than 
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he.  Simmons  v.  Richards,  28  Tex.  Civ. 
App.  112,  114,  66  S.  W.  687. 

Where  a  purchaser  of  school  land 
from  the  state  conveyed  it  to  appellant 
after  being  adjudicated  a  bankrupt,  and 
thereafter  the  general  land  commis- 
sioner canceled  the  sale  by  the  state  for 
nonpayment  of  interest  and  again 
placed  the  land  on  the  market,  amd  it 
was  sold  and  awarded  by  him  to  appel- 
lant, who  conveyed  it  to  another,  the 
trustee  of  the  bankrupt,  because  of  such 
forfeiture,  has  no  interest  in  the  land, 
and  was  not  entitled  to  recover  of  ap- 
pellant the  value  thereof,  nor  for  the 
value  of  improvments  placed  thereon 
by  the  bankrupt  and  constituting  per- 
manant  fixtures.  Snodgrass  v.  Posey, 
30  Tex.  Civ.  App.  584,  70  S.  W.  984. 

Property  of  Wife. — An  assignment  in 
bankruptcy  by  a  husband  does  not  have 
the  effect  to  pass  any  greater  interest 
in  the  land  than  is  owned  by  him  as  his 
separate  property,  and  that  which  he 
holds  in  community  with  his  wife. 
John  v.  Battle,  58  Tex.  591,  596. 

(c)  Takes  Title  Subject  to  Equities  and 
Encumbrances. 

The  trustee  takes  property  of  the 
bankrupt  subject  to  all  liens,  legal  or 
equitable.  Eason  v.  Garrison,  36  Tex. 
Civ.  App.  574,  576,  82  S.  W.  800;  Bel- 
cher Land  Mortg.  Co.  v.  Bush  (Civ. 
App.),  67  S.  W.  444,  affirmed  in  95  Tex. 
674,  no  op.  See  Bray  v.  Aiken,  60  Tex. 
688,  692.       • 

All  the  property  and  rights  of  prop- 
erty of  the  bankrupt  at  the  time  of  the 
decree  vest  in  the  assignee,  subject  only 
to  such  valid  liens  as  may  have  been 
acquired  more  than  four  months  prior 
to  the  adjudication  in  bankruptcy. 
Manwarring  v.  Kouns  &  Bro.,  35  Tex. 
171,  173. 

If  the  property  of  the  bankrupt  be 
encumbered  by  a  mortgage  or  other 
lion,  it  passes  to  the  trustee  subject  to 
such  lien,  the  equity  of  redemption  be- 
ing in  him.  Jungbecker  v.  Huber  (Civ. 
App.),,  101  S.  W.  552,  553,  affirmed  in 
101  Tex.  148. 


"It  finally  became  well  settled  under 
the  bankrupt  act  of  1867,  as  construed 
by  the  supreme  court  of  the  United 
States,  that,  where  a  defendant  ki  a  suit 
to  foreclose  a  mortgage  was  adjudged 
a  bankrupt  pending  the  suit,  the  as- 
signee in  bankruptcy  took  title  subject 
to  the  foreclosure  proceedings,  and, 
though  not  sued,  was  ordinarily  as 
much  bound  thereby  as  was  the  debtor 
against  whom  the  suit  was  brought. 
Eyster  v.  Gaft,  91  U.  S.  521,  23  L.  Ed. 
403.  *  *  *  There  is  no  material 
difference  in  this  respect  between  the 
acts  of  1867  and  1898."  Belcher  Land 
Mortg.  Co.  v.  Bush  (Civ.  App.),  67 
S.  W.  444,  445,  affirmed  in  95  Tex.  674, 
no    op. 

In  Stewart  v.  Piatt,  101  U.  S.  731, 
735,  25  L,.  Ed.  816,  suit  was  brought  by 
an  assigmee  in  bankruptcy,  to  have  ad- 
judicated his  right  to  certain  funds  aris- 
ing from v  the  sale  of  certain  property 
which  prior  to  proceedings  in  bank- 
ruptcy had  been  covered  by  the  bank- 
rupt with  chattel  mortgages,  not  valid 
as  against  creditors.  It  was  claimed 
that  the  right  of  the  assignee  was 
superior  to  that  of  the  holder  of  the  un- 
recorded chattel  mortgage,  but  the  court 
said:  "In  Yeatman  v.  Savings  Institu- 
tion (95  U.  S.  764,  24  L.  Ed.  589),  we 
held  it  to  be  an  established  rule  that, 
except  in  cases  of  attachments  against 
the  property  of  the  bankrupt  within  i 
prescribed  time  preceding  the  com- 
mencement of  proceedings  in  bank- 
ruptcy, and  except  in  cases  where  the 
disposition  of  property  by  the  bankrupt 
is  declared  by  law  to  be  fraudulent  and 
void,  the  assignee  takes  the  title  sub- 
ject to  all  equities,  liens  or  encum- 
brances, whether  created  by  operation 
of  law  or  by  the  act  of  the  bankrupt, 
which  existed  against  the  property  in 
the  hands  of  the  bankrupt.  Brown  v. 
Heathcote,  1  Atk.  160;  Mitchell  v.  Win- 
slow,  2  Story  630;  Gibson  v.  Warden. 
14  Wall.  244,  20  L.  Ed.  797;  Cook  v. 
Tullis,  18  Wall.  332,  21  L.  Ed.  933; 
Donaldson  v.  Farwell,  93  U.  S.  631,  23 
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L.  Ed.  993;  Jerome  v.  McCarter,  94  U. 
S.  734,  24  L.  Ed.  136.  He  takes  the 
property  in  the  same  plight  and  con- 
dition that  the  bankrupt  held  it.  Win- 
sor  v.  McLellan,  2  Story  492."  Keller 
v.  Smalley,  63  Tex.  512,  520. 

The  bankrupt  act  of  1867,  §  20,  recog- 
nizes mortgages  and  liens  generally  on 
real  or  personal  property  by  provid- 
ing for  the  payment  of  the  balance  of 
the  debt  after  deducting  the  value  of 
the  property.  Elliott  v.  Booth,  44  Tex. 
180,  190. 

"It  is  insisted  in  behalf  of  appellee 
that  if  the  validity  of  appellant's  mort- 
gage be  conceded,  it  was  yet  not  en- 
titled to  maintain  a  suit  in  the  state 
court  to  foreclose  or  establish  a  lien  on 
funds  in  the  custody  of  the  bankrupt 
court,  and  we  are  disposed  to  concur 
with  him  in  this."  Texas  Brewing  Co.  v. 
Mallette,  28  Tex.  Civ.  App.  461,  465,  67 
S.  W.  441,  affirmed  in  95  Tex.  687, 
no  op. 

A  mortgage  with  a  power  of  sale, 
creates  a  power  coupled  with  an  in- 
terest, which  can  not  be  revoked  by 
the  mortgagor;  and  the  authority  of  the 
mortgagee  to  execute  it  in  the  name  of 
the  mortgagor,  and  as  his  attorney,  is 
not  affected  by  his  bankruptcy,  the  as- 
signee can  only  take  subject  to  the 
rights  of  the  mortgagee.  Following 
Hall  v.  Bliss,  118  Mass.  554,  and  Eyster 
v.  Gaff,  1  Otto  521;  Bray  v.  Aikin,  60 
Tex.  688. 

(d)    Acquisition  of  Title  to  Property  in 
Foreign  Jurisdiction. 

See  ante,  "Extraterritorial  Operation 
of  Bankrupt  and  Insolvent  Laws,"  II, 
E.  See,  also,  ante,  "Property  to  Which 
Jurisdiction  Attaches,"  IV,  A,  1,  c. 
(2)  Enumeration  of  Specific  Property 
and  Rights  Passing  to  Trustee. 

Rights  of  Action.— By  §§  5044  and 
5047  of  the  Revised  Statutes  of  the 
United  States,  by  virtue  of  the  adjudica- 
tion in  bankruptcy,  the  appointment  of 
an  assignee  and  the  conveyance  to  him 
of  all  the  estate,  real  and  personal,  of 
the  bankrupt  vests  in  the  assignee,  in- 


cluded, among  other  designations  of 
property  of  the  bankrupt,  the  follow- 
ing: "All  his  rights  of  action  for  prop- 
erty or  estate,  real  or  personal,  and 
for  any  cause  of  action  which  he  had 
against  any  person,  arising  from  con- 
tract or  from  the  unlawful  taking  or 
detention  or  injury  to  the  property  of 
the  bankrupt."  This  is  sufficiently 
comprehensive  to  pass  a  right  of  action 
to  land  in  dispute  and  held  in  adverse 
possession.  Pope  v.  Davenport,  52  Tex. 
206,  218. 

Where  a  bankrupt  had  expended  a 
part  of  the  community  estate  of  him- 
self and  wife,  in  erecting  improve- 
ments on  land,  which  was  the  separate 
property  of  his  wife,  such  improve- 
ments remained  the  community  prop- 
erty of  said  bankrupt  and  wife;  the 
trustee  in  bankruptcy  of  the  said  bank- 
rupt was  entitled  to  recover  judgment 
for  said  sum,  to  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  said  improvements, 
but  interest  on  such  judgment  will  not 
be  allowed.  Collins  v,  Bryan,  40  Tex. 
Civ.  App.  88,  92,  88  S.  W.  432. 

Under  the  act  of  1867  the  right  of  ac- 
tion for  trespass  to  property  exempted 
to  a  bankrupt  in  accordance  with  the 
bankrupt  act,  is  not  in  the  bankrupt's 
assignee.  Seiling  v.  Gunderman,  35  Tex. 
544,  545. 

Right  of  Action  for  Recovery  of 
Penalty. — The  weight  of  authority  sus- 
tains the  proposition  that,  when  a 
cause  of  action  for  the  recovery  of  a 
penalty  for  receiving  usurious  interest 
has  accrued,  it  will,  upon  bankruptcy 
of  the  owner,  pass  to  the  trustee  in 
bankruptcy.  Lasater  v.  First  Nat. 
Bank,  96  Tex.  345,  348,  72  S.  W.  1057. 

Property  Transferred  in  Fraud  of 
Creditors. — Section  70a  of  the  bankrupt 
law  of  1898,  vests  in  the  trustee  the 
title  of  the  bankrupt,  as  of  the  date  he 
was  adjudged  a  bankrupt,  to  "(4)  prop- 
erty transferred  by  him  in  fraud  of  his 
creditors,"  and  the  definition  of  "trans- 
fer" given  in  §  1,  subdivision  25,  ex- 
pressly   includes    a    mortgage.      Texas 
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Brewing  Co.  v.  Mallette,  28  Tex.  Civ. 
App.  461,  465,  67  S.  W.  441,  affirmed  in 
95  Tex.  687,  no  op. 

Contingent  Rights. — In  this  case,  the 
dividends  in  controversy  were  not  in 
existence  when  B.  was  declared  a  bank- 
rupt, and  the  bank  stock  which  pro- 
duced them  was  not  paid  for  by  him,  but 
belonged  to  his  wife  prior  to  their  mar- 
riage. His  title  to  the  dividends  results 
solely  from  a  statute,  which  declares 
"that  all  property  acquired  by  either 
husband  or  wife  during  the  marriage, 
except  that  which  is  acquired  by  gift, 
devise  or  descent,  shall  be  deemed 
common  property  of  the  husband  and 
wife."  Title  derived  from  such  source 
can  not  antedate  the  acquisition  of  the 
property;  and  as  the  dividends  in  ques- 
tion were  «not  acquired  until  after  B. 
had  been  declared  a  bankrupt,  the  trus- 
tee in  bankruptcy  was  not  vested  with 
title  thereto.  Bryan  v.  Sturgis  Nat. 
Bank,  40  Tex.  Civ.  App.  307,  312,  90  S. 
W.  704,  affirmed  in  101  Tex.  630,  no  op. 

It  is  not  believed  that  the  term  "prop- 
erty," as  used  in  the  bankruptcy  statute 
was  intended  to  cover  every  contin- 
gent right  vested  by  law  in  the  bank- 
rupt, and  which  might  in  the  future  re- 
sult in  pecuniary  benefit  to  him.  Bryan 
v.  Sturgis  Nat.  Bank,  40  Tex.  Civ.  App. 
307,  311,  90  S.  W.  704,  affirmed  in  101 
Tex.  630,  no  op. 

(3)    Rejection  of  Onerous  or  Unprofit- 
able Property. 

It  has  been  frequently  held  by  the  su- 
preme court  of  the  United  States  that 
trustees  in  bankruptcy  are  not  bound 
to  accept  property  of  an  onerous  or  un- 
profitable character,  and  that  they  have 
a  reasonable  time  in  which  to  elect 
whether  they  will  accept  or  not.  If 
they  decline  to  take  the  property,  the 
bankrupt  can  then  assert  title  thereto. 
Briggs  v.  Avary,  47  Tex.  Civ.  App.  488, 
491,  106  S.  W.  904,  affirmed,  no  op. 

Evidence. — In  Briggs  v.  Avary,  47 
Tex.  Civ.  App.  488,  491,  106  S.  W.  904, 
affirmed,  no  op.,  the  court,  while  not 
inclined  to  hold  that  the  title  to  prop- 


erty once  accepted  and  vested  in  the 
trustee  can  be  by  such  trustee  rein- 
vested in  the  bankrupt,  so  as  to  entitle 
him  to  sue,  by  mere  written  consent, 
held  that  the  written  consent  of  the 
trustee  in  bankruptcy  given  to  the  bank- 
rupt to  prosecute  any  rights  he  had  in 
the  subject  matter  of  the  suit,  and  waiv- 
ing in  writing  all  his  rights  in  such 
property,  was  evidence  tending  to  show 
that  the  trustee  in  fact  never  accepted 
or  consented  to  act  as  trustee  for  the 
property  in  consideration. 
(4)   Sale  of  Property. 

See  post.  "Sale  of  Property,"  X,  B. 
c.  Intervention  in  Pending  Suit 

See  post,  "Suits  to  Enforce  Liens 
Acquired  before  Bankruptcy,"  XV,  Br 
2,  c. 

The  assignee  is  not  in  duty  bound  to 
intervene  in  a  suit  unless  he  thinks  it 
will  benefit  the  estate  which  he  repre- 
sents. Jackson  v.  Elliott,  49  Tex. 
62,  69. 

"We  think  that  the  trustee  had  a  right 
to  intervene  in  this  suit  without  obtain- 
ing leave  to  do  so  from  the  bankruptcy 
court."  Jones  v.  Meyer  Bros.  Drug 
Co.,  25  Tex.  Civ.  App.  234,  238,  61  S. 
W.  553,  affirmed  in  94  Tex.  710,  no  op. 

When  Objection  to  Intervention  Must 
Be  Made. — An  objection  that  a  trustee 
in  bankruptcy  had  no  right  to  intervene 
in  the  suit  without  showing  that  he  had 
obtained  leave  to  do  so  frbm  the  bank- 
ruptcy court,  comes  too  late  where 
first  made  after  verdict.  Jones  v.  Meyer 
Bros.  Drug  Co.,  25  Tex.  Civ.  App.  234, 
61  S.  W.  553,  affirmed  in  94  Tex.  710, 
no  op. 

When  Proof  of  Appointment  Not 
Required. — Where  a  trustee  in  bank- 
ruptcy intervenes  in  a  suit,  he  is  not  re- 
quired to  prove  his  appointment  and 
qualification  as  such  trustee  where  his 
right  to  recover  in  that  caoacity  is  not 
denied  under  oath,  under  Revised  Stat- 
utes, article  1265.  Jones  v.  Meyer  Bros. 
Drug  Co.,  25  Tex.  Civ.  App.  234,  «1  S. 
W.  553,  affirmed  in  94  Tex.  710,  no  op. 

Where  an  intervenor  did  not   prove 
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his  appointment  and  qualification  as 
trustee  it  was  contended  that  his  failure 
to  do  so  was  fatal  to  his  right  to  re- 
cover. The  intervenor's  suit  was 
brought  in  his  capacity  as  trustee,  and 
his  right  to  recover  in  that  capacity  was 
not  denied  under  oath.  Held,  that  ar- 
ticle 1265,  Rev.  Stat.,  applies  to  this 
case,  and  it  is  not  necessary  for  the  in- 
tervener to  prove  his  appointment  and 
qualification  as  trustee.  Under  the  old 
bankrupt  law,  where  the  title  to  the 
property  of  the  bankrupt  was  vested  in 
the  assignee  by  virtue  of  a  transfer  from 
the  register  in  bankruptcy,  it  may  have 
been  necessary  for  the  assignee  to  show 
such  transfer.  But  by  §  70  of  the  bank- 
rupt act  of  1898,  the  title  to  the  bank- 
rupt's estate  is  vested  in  the  trustee, 
hence  the  production  of  a  transfer  to 
him  can  not  be  required.  Jones  v. 
Meyer  Bros.  Drug  Co.,  25  Tex.  Civ. 
App.  234,  238,  61  S.  W.  553,  affirmed  in 
94  Tex.  710,  no  op. 

How  Defect  in  Plea  Obviated.— 
Where  a  plea  of  intervention  by  a  trus- 
tee in  bankruptcy  failed  to  allege  that 
the  bankrupt  had  been  adjudged  such, 
the  defect  was  obviated  by  an  averment 
of  such  matter  in  defendant's  answer,  al- 
though a  demurrer  by  plaintiff  (appel- 
lee) to  that  allegation  of  the  answer  had 
been  sustained.  Jones  v.  Meyer  Bros. 
Drug  Co.,  25  Tex.  Civ.  App.  234,  61  S. 
W.  553,  affirmed  in  94  Tex.  710, 
no  op. 

Failure  to  Show  Plaintiff's  Interest 
and  Value  of  Goods. — Where  an 
intervening  trustee  in  bankruptcy 
was  entitled  to  recover  all  the  prop- 
erty sued  for  except  the  part  to 
which  plaintiff,  an  execution  purchaser, 
was  entitled,  and  where  intervenor 
and  plaintiff  had  agreed  upon 
a  division  of  the  recovery  satisfactory 
to  themselves,  it  was  not  a  tenable  ob- 
jection on  the  part  of  the  defendants 
that  plaintiffs  proof  failed  to  show  the 
extent  of  plaintiff's  interest  and  the 
value  of  the  goods  converted.  Jones  v. 
Meyer  Bros.  Drug  Co.,  25     Tex.     Civ. 


App.  234,  235,  61  S.  W.  553,  affirmed  in 
94  Tex.  710,  no  op. 

Parties  Who  May  Contest. — Pending 
suit  upon  an  open  account,  the  defend- 
ant suggested  that  the  plaintiff  had 
been  adjudicated  a  bankrupt,  and  there- 
upon a  third  ^arty  was  permitted  to 
intervene  amd  set  up  an  assignment  to 
him  of  the  indebtedness,  made  by  the 
plaintiff  anterior  to  his  bankruptcy — 
the  defendant  objecting  to  the  inter- 
vention, and  excepting  to  its  allowance 
and  to  rendition  of  judgment  in  favor 
of  the  intervenor.  Held,  that  on  the 
facts  as  disclosed  in  this  record  the 
bankruptcy  of  the  plaintiff  was  .not 
legitimately  before  the  court;  and  fur- 
ther intimated,  that  although  the  plain- 
tiffs assignee  in  bankruptcy,  and 
possibly  his  creditors,  could  contest  the 
alleged  assignment  to  the  intervenor. 
yet  it  was  not  competent  for  the  de- 
fendant to  do  so.  Smalley  v.  Taylor, 
33  Tex.  668. 

Raising  Question  Whether  Person 
Appearing  as  Assignee  Is  Assignee. — 
When  the  bankruptcy  of  a  party  liti- 
gant is  suggested,  and  the  assiggnee 
in  bankruptcy  is  allowed  to  become 
party  in  his  stead,  the  question 
whether  the  person  who  appears  as  as- 
signee is  in  fact  the  assignee,  can  not 
be  raised  by  demurrer,  but  only  by  a 
sworn  plea  in  abatement.  The  cases 
of  Cheatham  v.  Riddle,  and  Clifton  v. 
Lilley,  in  12  Tex.  112,  130,  do  not  con- 
travene this  ruling.  Manning  v.  Hunt, 
36  Tex.  118. 

2.   Responsibility  to  Bankrupt  Court. 

A  trustee  in  bankruptcy  ca«n  not,  in  a 
collateral  action  involving  title  to  the 
bankrupt's  property,  be  compelled  to 
account  for  funds  he  has  received  as 
trustee,  since  he  is  responsible  to  the 
bankrupt  court  appointing  him,  and 
such  relief  must  therefore  be  obtained 
through  that  court.  See  agreement  in 
a  suit  made  by  such  trustee  as  a  party 
which  is  held  not  beyond  his  authority 
to  make.  Simmons  v.  Richards,  28  Tex. 
Civ.  App.  112,  66  S.  W.  687. 
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C.  ACTIONS    BY    AND    AGAINST 
TRUSTEES. 

As  to  intervention  in  pending  suit, 
see  ante,  "Intervention  in  Pending 
Suit,"  IX,  B,  1,  c. 

Liability  to  Suit — Act  Cong.  Aug.  13, 
1888,  c.  866,  §  3,  25  Stat.  436,  4  Am.  St. 
Ann.,  p.  387  (U.  S.  Comp.  St.  1904,  p. 
582),  provides  "that  every  receiver  or 
manager  of  any  property,  appointed  by 
any  court  of  the  United  States,  may  be 
sued  in  respect  of  any  act  or  transac- 
tion of  his  in  carrying  on  the  business 
connected  with  such  property,  without 
the  previous  leave  of  the  court  in  which 
such  receiver  or  manager  was  ap- 
pointed; but  such  suit  shall  be  subject 
to  the  general  equity  jurisdiction  of  the 
court  in  which  such  receiver  or  man- 
ager was  appointed,  so  far  as  the  same 
shall  be  necessary  to  the  ends  of  jus- 
tice." A  trustee  in  bankruptcy  is  ap- 
pointed by  a  "court  of  the  United 
States,"  and  comes  clearly  within  the 
meaning  of  the  act.  Gardner  v.  Plan- 
ters' Nat.  Bank  (Civ.  App.),  118  S.  W. 
1146,  1149. 

Parties. — Plaintiff  was  the  claimant  of 
a  fund  which  was  in  the  hands  of  agents 
of  a  bankrupt,  and  paid  by  them  with 
full  knowledge  of  plaintiffs  rights  to 
the  trustee  of  the  bankrupt  after  de- 
mand upon  them  by  plaintiff.  Held, 
that  such  agents  were  proper  parties  in 
a  suit  against  the  trustee  to  recover 
the  money.  Gardner  v.  Planters'  Nat. 
Bank  (Civ.  App.),  118  S.  W.  1146. 

Judgment  against  Trustee  Where 
Verdict  Not  against  Him. — Where  a  de- 
fendant, in  a  suit  on  a  note,  filed  no  an- 
swer and  his  trustee  in  bankruptcy, 
appointed  pending  the  suit,  one  which 
amounted  only  to  an  appearance,  but 
tendered  «no  issue  %  (an  adoption  of  the 
answer  of  the  bankrupt),  there  was  no 
error  in  rendering  judgment  against  the 
trustee  on  a  verdict  which  found  for  the 
plaintiff  only  against  other  defendants. 
Kingsbury  v.  Waco  State  Bank,  30 
Tex.  Civ.  App.  387,  70  S.  W.  551. 


D.  DISCHARGE  OF  TRUSTEE. 

Presumption  as  to  Discharge.— A  pre- 
sumption that  the  bankrupt  estate  was 
regularly  administered,  and  the  as- 
signee discharged,  arises  from  the  fact 
that  for  15  years  no  report  was  made, 
*io  order  entered,  and  no  proceedings 
had  in  the  matter.  Hunter  v.  Hodgson 
(Civ.  App.),  95  S.  W.  637,  639,  affirmed 
in  101  Tex.  643,  no  op. 

X.    Administration  and  Distribu- 
tion of  Estate. 

A.  POWERS     AND     DUTIES    OF 
TRUSTEES. 

See  ante,  "Rights,  Powers,  Duties  and 
Liabilities,"  IX,  B. 

B.  SALE  OF  PROPERTY. 
1.    Right  and  Duty  to  Sell. 

In  General. — "Under  §  15  of  original 
act  of  March  2,  1867,  it  is  made  the 
duty  of  the  assignee  to  'sell  all  such 
unincumbered  estate,  real  and  personal, 
which  comes  to  his  hands,  on  such 
terms  as  he  thinks  most  for  the  interest 
of  the  creditors.'  Mims  v.  Swartz,  37 
Tex.  13;  Pope  v.  Davenport,  52  Tex. 
206."  Curdy  v.  Stafford,  88  Tex.  120, 
125,  30  S.  W.  551,  reversing  28  S.  W. 
1011. 

The  assignee  in  bankruptcy  has  the 
same  right,  title,  power,  and  authority 
to  sell,  manage,  and  dispose  of  the 
property  and  estate  of  the  bankrupt,  as 
the  bankrupt  might  or  could  have  had 
if  no  assignment  had  been  made.  Pope 
v.  Davenport,  52  Tex.  206;  Curdy  v. 
Stafford,  88  Tex.  120,  30  S.  W.  551,  re- 
versing 28  S.  W.  1011;  Howard  v.  Kop- 
perl,  74  Tex.  494,  499,  5  S.  W.  627. 

Sales  of  land  under  the  bankrupt  law 
of  1867  were  legally  made  in  Texas 
according  to  the  provisions  of  said  law, 
and  such  sales  were  not  controlled  by 
the  laws  of  the  state  as  to  the  time, 
manner,  and  place  of  sale.  Howard  v 
Kopperl,  74  Tex.  494,  5  S.  W.  627. 

Necessity  for  Order  of  Sale  and  Con- 
firmation.— No  order  of  sale  is  neces- 
sary to  empower  the  assignee  to  sell 


Digitized  by 


Google 


Bankruptcy  and  Insolvency 


665 


the  property  of  the  bankrupt.  A  sale 
without  an  order  is  not  void.  Curdy  v. 
Stafford,  88  Tex.  120,  125,  30  S.  W.  551, 
reversing  28  S.  W.  1011;  Beall  v.  Chat- 
ham, 100  Tex.  371,  373,  99  S.  W.  1116, 
reversing  94  S.  W.  1086;  James  v.  Koy 
<Civ.  App.),  59  S.  W.  295,  297. 

It  was  not  necessary  to  prove  an 
<»rder  of  the  bankruptcy  court,  direct- 
ing the  assignee  to  sell  the  bankrupt's 
-assets.    Mims  v.  Swartz,  37  Tex.  13,  14. 

Under  act  of  1876  the  assignee  had 
the  right  to  sell  and  convey  the  real 
-and  personal  property  of  the  bankrupt's 
-estate  without  an  order  of  sale  or  a 
confirmation.  Beall  v.  Chatham,  100 
Tex.  371,  373,  99  S.  W.  1116,  reversing 
-94  S.  W.  1086. 

"While  the  law  seems  to  contemplate 
that  the  trustee  should  procure  an  order 
to  sell  the  property  of  the  bankrupt, 
and  it  is  doubtless  the  universal  prac- 
tice to  do  so,  we  think  the  regularity  of 
a  trustee's  sale  can  not  be  collaterally 
attacked  and  that  such  questions  can 
be  raised  only  in  the  court  in  which  the 
proceedings  are  pending."  Keller  v. 
Faickney,  42  Tex.  Civ.  App.  483,  486,  94 
S.  W.  103. 

Sale  of  Exempt  Property.— -As  to  ef- 
fect of  sale  of  exempt  property  by 
"bankrupt's  assignee,  see  ante,  "Duties, 
Exemptions  and  Rights  of  Bank- 
rupt," VI. 

2.  Property  Adversely  Claimed. 

The  assignee  in  bankruptcy  has  the 
power  to  sell  the  interest  of  the  bank- 
rupt in  property  to  which  there  is  an 
adverse  claim,  without  making  the  ad- 
verse claimant  a  party;  but  the  sale 
would  be  without  prejudice  to  his  in- 
terests. Pearson  v.  Hudson,  52  Tex. 
352;    Pope  v.   Davenport,   52   Tex.    206. 

And  the  sale  is  not  rendered  void,  as 
to  the  interest  of  the  bankrupt,  by  rea- 
son of  a  failure  to  make  an  adverse 
•claimant  a  party  to  the  proceedings  of 
sale.     Pope  v.  Davenport,  52  Tex.  206. 

When  a  sale  was  made  by  an  assignee 
in  bankruptcy  of  the  bankrupt's  interest, 
without  notice  to  an  adverse  claimant, 
.and  the  sale  for  that  cause     was     not 


made  to  the  best  advantage,  the  ad- 
verse claimant  whose  interest  was  not 
affected  could  not  complain.  Pope  v. 
Davenport,  52  Tex.  206. 

Sale  of  Interest  of  Both  Bankrupt  and 
Adverse  Claimant. — But  on  a  sale  of 
both  the  interest  of  the  bankrupt  and  an 
adverse  claimant,  or  a  sale  free  of  in- 
cumbrance, the  adverse  claimant  must 
be  made  a  party,  and  the  purchaser 
takes  the  title  of  both  parties,*  and  the 
proceeds  are  held  in  place  of  the  prop-  4 
erty  sold.  Pope  v.  Davenport,  52  Tex.  **  ' 
206,  218. 

Obtaining  Order  of  Register  to 
Make  Sale. — "If,  however,  the  assignee 
had  the  general  authority  to  sell  at 
public  auction  the  interest  of  the  bank- 
rupt, it  is  not  believed  that  such  sale 
would  be  void  because  he  may  have 
obtained  an  order  of  the  register  to 
make  the  same.  A  mistaken  recital 
of  the  source  of  power  would  not  in- 
validate the  act  if  the  power  in  fact 
existed.  (Hough  v.  Hill,  47  Tex.  148, 
153.)"  Pope  v.  Davenport,  52  Tex. 
206,  220. 
3.    Terms,  Manner  and  Place  of  Sale. 

Under  the  present  bankrupt  statute 
(Act  July  1,  1898,  c.  541,  §  70b,  30  Stat. 
566,  U.  S.  Comp.  St.  1901,  p.  3451),  a 
sale  by  the  trustee  without  the  approval 
of  the  court  seems  to  be  recognized  as 
valid,  provided  the  property  is  not  sold 
for  less  than  75  per  cent  of  its  ap- 
praised value.  West  Lumber  Co.  v. 
Lyon   (Civ.  App.),  116  S.  W.  652,  655. 

Where  a  trustee  in  bankruptcy  did  not 
attempt  to  exercise  his  power  under 
such  statute  to  sell  land  without  ap- 
proval of  the  court,  but  made  a  sale 
under  order  of  the  court  and  reported 
it  for  confirmation,  the  general  rules 
governing  judicial  sales  apply  to  the 
sale,  and  the  validity  of  the  title  ac- 
quired depends  upon  the  validity  of  the 
order  of  confirmation.  West  Lumber 
Co.  v.  Lyon  (Civ.  App.),  116  S.  W. 
652,   655. 

Time,  Manner  and  Place  of  Sale. — 
The  court,  acting  by  the  judge,  or  reg- 
ister   where    there    is    no    controversy, 
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may  direct  the  time,  place,  and  man- 
ner of  sale  of  the  property  of  the 
bankrupt's  estate.  And  such  proceed- 
ings are  not  controlled  by  the  statute 
laws  of  Texas.  Howard  v.  Kopperl, 
74  Tex.  494,  499,  5  S.  W.  627,  citing 
Mims  v.  Swartz,  37  Tex.  13. 

"The  register  in  bankruptcy  was  a 
judicial  officer,  a  part  of  the  court 
charged  with  the  administration  of  the 
bankrupt  law  of  1867,  and  both  he  and 
the  assignee  of  a  bankrupt's  estate  are 
controlled  in  their  official  acts  by  the 
directions  and  requirements  of  that 
law."  Howard  v.  Kopperl,  74  Tex.  494, 
499,  5  S.  W.  627. 

Private  Sale.— The  act  of  1867  con- 
ferred full  power  upon  the  assignee  to 
sell  at  private  sale  without  notice. 
Curdy  v.  Stafford,  88  Tex.  120,  125,  30 
S.  W.  551,  reversing  28  S.  W.  1011. 
See  James  v.  Koy  (Civ.  App.),  59  S. 
W.  295,  297. 

Such  sale  was  not  void  because  not  in 
conformity  with  general  order  No.  21, 
Supreme  Court,  made  under  the  pro- 
vision of  §  10  of  the  act.  Curdy  v.  Staf- 
ford, 88  Tex.  120,  121,  30  S.  W.  551,  re- 
versing 28  S.  W.  1011. 

The  act  of  June  22,  1874,  so  amended 
the  statute  of  1867  as  to  require  the  as- 
signee to  sell  at  public  auction,  unless 
otherwise  ordered  by  the  court.  The 
case  is  distinguishable  in  all  its  features 
from  that  of  Webb  v.  Haskit  (Civ. 
App.),  25  S.  W.  161,  affirmed  in  93  Tex. 
697,  no  op.,  in  which  the  attempted 
conveyance  of  a  tract  of  land  by  an  as- 
signee to  sell  at  public  auction,  unless 
Stafford,  88  Tex.  120,  126,  30  S.  W.  551, 
reversing  28  S.  W.  1011. 

A  vendee  holding  under  a  deed  from 
an  assignee  in  bankruptcy  in  order  to 
recover,  must  show  cither  an  order  of 
court  authorizing  the  assignee  to  make 
the  sale  if  it  is  a  private  sale,  or  that 
the  sale  was  at  a  public  auction,  as  re- 
quired by  §  4  of  the  act  of  June  22, 
1874.  Webb  v.  Haskit  (Civ.  App.),  25 
S.  W.  161,  163,  affirmed  in  93  Tex.  697, 
no  op. 


Place  of  Sale. — The  doctrine  an- 
nounced in  Casseday  v.  Norris,  49  Tex. 
613,  that  in  this  state  sales  of  real  es- 
tate taken  in  execution  issued  out  of  a 
federal  court  must  be  made  in  the 
county  where  the  land  is  situated,  does 
not  control  sales  made  by  an  assignee 
in  bankruptcy  by  order  of  the  bankrupt 
court.  The  statute  then  in  force  pro- 
vided that  lands  taken  in  execution 
should  be  sold  in  the  county  where  the 
land  was  situated.  James  v.  Koy  (Civ. 
App.),   59   S.   W.   295,   297. 

4.   Subsequent  Sale. 

By  ordering  and  confirming  a  sale 
under  a  mortgage,  a  bankruptcy  court 
exhausted  its  jurisdiction,  so  as  to  in- 
validate subsequent  sale  under  a  pur- 
ported vendor's  lien.  West  Lumber  Co. 
v.  I^yon  (Civ.  App.),  116  S.  W.  652, 
655. 

An  assignee  in  bankruptcy  conveyed 
property  which  he  had  the  right  to  sell 
without  order  of  sale  or  confirmation, 
to  the  attorneys  of  a  bankrupt  as  pur- 
chasers at  the  assignee's  sale.  The  as- 
signee subsequently  reported  that  the 
property  had  been  sold  to  another,  to 
whom  a  deed  was  made.  It  was  held 
that  such  report  did  not  charge  the 
attorneys  with  notice  nor  affect  their 
title  to  the  property.  Beall  v.  Chat- 
ham, 100  Tex.  371,  374,  99  S.  W.  Ill* 
reversing  94  Tex.    1086. 

The  title  of  a  purchaser  of  land  under 
a  junior  judgment,  whose  sheriffs  deed 
had  been  duly  recorded,  is^  not  affected 
by  a  subsequent  sale  of  the  same  land, 
made  by  order  of  a  bankrupt  court,  for 
the  enforcement  of  a  senior  judgment 
lien,  if  the  purchaser  under  the  junior 
judgment  was  -not  a  party  to  the  bank- 
rupt proceedings  ordering  the  sale. 
Spring  v.  Eisenach,  51  Tex.  432,  435,  cit- 
ing Elliott  v.  Booth,  44  Tex.  180,  189; 
Boone  v.  Revis,  44  Tex.  384.  See  the 
title  SHERIFFS'  SALES. 

The  title  of  a  purchaser  at  such  bank- 
rupt sale,  is  not,  under  the  circum- 
stances above  stated,  sufficient  to 
support   the  limitation    of  three  years 
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Spring  v.  Eisenach,  51  Tex.  432,  433. 
See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION. 

5.    Sale  to  Attorney  of  Bankrupt. 

The  sale  of  property  by  an  assignee 
in  bankruptcy  to  an  attorney  of  the 
bankrupt  is  not  a  nullity.  Beall  v. 
Chatham,  100  Tex.  371,  374,  99  S.  W. 
1116,  reversing  94  S.  W.  1086. 

e.    Conveyance  of  Title  by  Trustee. 

Purchaser  Acquires  Only  Rights 
and  Title  of  Bankrupt.-— It  is  well  set- 
tled that  a  purchaser  at  a  bankrupt 
sale  acquires  no  greater  estate  than 
the  bankrupt  had.  And  one  who  de- 
rives his  title  under  that  sale  can  have 
no  better  claim.  Renick  v.  Dawson, 
55  Tex.  102,  109.  See  John  v.  Battle, 
58  Tex.  591,  596. 

The  purchaser  of  a  note  at  a  sale  of 
the  assets  of  a  bankrupt  takes  only  such 
interest  as  the  bankrupt  had  at  the 
time  of  the  act  of  bankruptcy,  and  such 
purchaser  can  not,  in  the  absence  of 
fraud,  claim  as  against  a  prior  assignee 
to  whom  the  note  had  been  assigned 
as  collateral  security.  Converse  &  Co. 
v.  Sorley,  39  Tex.  515. 

A  decree  or  order  of  the  bankruptcy 
court  requiring  the  assignee  to  sell  a 
land  certificate  to  a  creditor  to  satisfy 
a  claim,  did  not  establish  in  such  cred- 
itor any  title,  legal  or  equitable,  to  the 
land  in  controversy.  The  decree  at 
most  only  establishes  that  he  was  a 
creditor,  and  orders  sale  of  the  certifi- 
cate to  satisfy  his  demand.  This  order 
may  have  the  effect  to  pass  to  him  the 
equitable  title  to  the  certificate.  But 
at  that  time  the  certificate  was  merged 
in  the  land  that  was  then  actually  lo- 
cated and  patented,  and  it  had  ceased  to 
be  serviceable  as  a  muniment  of  title. 
The  order  of  sale  being  made  after  the 
land  was  patented,  and  if  it  be  held  that 
it  operated  as  an  equitable  transfer  of 
the  certificate,  it  would  not  pass  any 
title  to  the  land.  East  v.  Dugan,  79 
Tex.  329,  330,  15  S.  W.  273;   Webb  v. 


Haskit  (Civ.  App.),  25  S.  W.  161,  163, 
affirmed  in  93  Tex.  697,  no  op. 

On  the  27th  of  February,  1869,  N. 
leased  his  homestead  for  that  year  to 
M.,  who  obligated  himself  to  pay  the 
rent  on  the  20th  of  December,  1869. 
Before  maturity  of  the  obligation,  it 
was  assigned  by  N.  to  the  plaintiffs, 
who,  after  its  maturity,  brought  suit  on 
it  against  M.  By  his  answer,  M.  al- 
leged that  N.  was  adjudged  a  bankrupt 
in  October,  1868,  having  previously  con- 
veyed his  homestead  in  trust  to  secure 
a  debt;  that  the  bankrupt  court,  on  the 
8th  of  February,  1869,  ordered  the  as- 
signee of  N.  to  sell  the  property  in 
satisfaction  of  the  deed  of  trust;  and 
that,  on  the  6th  of  April,  1869,  defendant 
purchased  it  from  the  assignee  and  re- 
ceived from  him  a  conveyance  of  it, 
whereby  defendant  became  entitled,  «not 
only  to  the  property  itself,  but  also 
to  the  rents  and  his  rental  obligation 
sued  on.  Held,  that  the  answer  pre- 
sented no  defense  to  the  action  of  the 
plaintiffs,  who  acquired  the  obligation 
in  good  faith  and  before  its  maturity. 
Maxwell  v.  McCune,  37  Tex.  515. 

A  married  woman  brought  suit  in 
which  her  husband  refused  to  join, 
against  purchasers  of  a  tract  of  land 
sold  at  public  sale  by  the  assignee  in 
bankruptcy  of  her  husband  as  the  prop- 
erty of  the  bankrupt.  She  alleged  that 
the  land,  though  originally  purchased 
and  conveyed  to  her  husband,  was  paid 
for  in  part  with  her  separate  funds  in- 
herited from  her  father,  and  held  in 
trust  under  his  will  by  her  husband  for 
her  benefit.  She  sued  to  establish  her 
title,  and  for  partition  between  the  pur- 
chasers at  the  bankrupt  sale  and  her- 
self, asking  that  an  interest  in  the  land 
should  be  set  aside  to  her,  which  should 
bear  the  same  ratio  to  the  entire  tract 
that  the  amount  her  separate  property 
contributed  to  the  estate  did  to  the  en- 
tire purchase  money.  Held:  (1)  Pur- 
chasers with  notice  at  a  bankrupt  sale, 
made  under  bankrupt's  proceedings 
against  the  husband,  could  acquire  -no 
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right  to  the  wife's  equitable  interests 
in  the  land.  (2)  Public  notice  given  at 
the  bankrupt's  sale  that  the  wife 
claimed  an  interest  in  the  land,  and  that 
whoever  purchased  it  bought  subject  to 
that  interest,  charged  the  purchaser 
with  notice  of  the  character  of  her 
title.  (3)  A  decree  allowing  the  pur- 
chasers at  bankrupt  sale  the  benefit  in 
partition  of  all  their  improvements 
made  since  their  purchase,  by  crediting 
them  with  their  value  or  rent  due  the 
wife  for  use  and  occupation  after  their 
purchase,  was  not  error  of  which  the 
purchasers  could  complain,  John  v. 
Battle,  58  Tex.  591. 

When  the  recitations  in  a  patent  to 
land  show  that  one  of  the  mesne  con- 
veyances of  the  certificate  on  which  the 
patent  issued  was  made  by  a  bankrupt 
to  his  assignee  i-n  bankruptcy,  the 
patentee  acquires  by  virtue  of  his  patent 
only  such  estate  as  the  bankrupt  could 
convey.  Renick  v.  Dawson,  55  Tex.  102, 
103. 

As  a  conveyance  by  a  person  in  his 
private  capacity  of  a  land  certificate 
conveys  the  land  located  by  it,  and  as 
the  bankrupt  act  of  1867  prescribed  that 
the  assignee  shall  have  the  same 
authority  to  sell  and  dispose  of  the  es- 
tate as  the  bankrupt  might  or  could 
have  had  if  no  assignment  had  been 
made,  it  follows  that  such  sale  by  an 
assignee  would  also  convey  the  land. 
Curdy  v.  Stafford,  88.  Tex.  120,  30  S.  W. 
551,  reversing  28  S.  W.  1011. 

The  heirs  of  the  wife  of  a  colonist  in 
Peters'  colony,  who  with  her  husband 
emigrated  to  the  colony  in  1845,  and 
who  died  in  1849,  were,  by  reason  of 
her  emigration  and  settlement,  entitled 
to  the  community  interest  of  their 
mother  :n  land  appropriated  by  a  certi- 
ficate to  her  husband  as  a  colonist  un- 
der the  act  of  January  21,  1850.  A  bank- 
rupt sale  of  the  interest  of  the  father 
in  the  land  would  not  affect  the  rights 
of  the  heirs  of  the  mother.  Porter  v. 
Chronister,   58   Tex.    53. 

A  deed  of  an  assignee  in  bankruptcy 


of  land  purchased  at  a  bankrupt's  sale 
purported  to  convey  to  H.  "all  the  un- 
divided right,  title  and  interest  of  the 
said  C.  in  and  to  the  lands  hereinbefore 
described  hi  as  full  and  perfect  a  man- 
ner as  I  can  and  ought  to  do  as  as- 
signee." The  conveyance  from  the  as- 
si  nee  was,  on  its  face,  a  quitclaim  deed 
and  no  more;  so  that  he  acquired  a 
quitclaim  deed.  Fletcher  v.  Ellison,  1 
Posey  661,  668,  670. 

Void  Sale. — Where  the  bankruptcy 
court  had  no  jurisdiction  to  order  the 
sale  of  land,  the  purchaser  at  such  sale 
acquires  no  title.  French  v.  Grenet,  57 
Tex.  273. 

Takes  Property  Subject  to  Equities 
and  Liens. — A  purchaser  of  property  at 
a  bankrupt  sale  takes  the  property  sub- 
ject to  all  .  the  equities  with  which  it 
was  chargeable  in  the  hands  of  the 
bankrupt.  Renick  v.  Dawson,  55  Tex. 
102,  103. 

The  bankrupt  law  of  1867  doe*  not 
discriminate  between  liens  of  different 
kinds,  and  certainly  it  does  not  dis- 
criminate against  a  vendor's  lien,  but 
protects  it  as  other  liens  are  protected. 
When  the  property  is  sold  by  the  as- 
signee, the  purchaser  takes  it  subject  to 
the  lien,  and  acquires  no  better  right 
than  the  bankrupt  has.  Elliott  v. 
Booth,  44  Tex.  180,  191. 

In  John  v.  Battle,  58  Tex.  591,  596,  it 
was  held  that  the  assignee  in  bank- 
ruptcy sold  the  property  of  the  bank- 
rupt, subject  to  such  rights  of  others, 
or  in  incumbrances  upon  it,  as  existed 
at  the  time  of  the  sale. 

A  creditor  took  a  deed  of  trust  to  se- 
cure a  pre-existing  debt  upon  property 
with  no  notice,  actual  or  constructive,  of 
the  existence  of  a  former  deed  made  by 
the  debtor,  which  had  not  been  duly 
acknowledged  or  proved  up  and  lodged 
with  the  clerk  of  the  proper  county  for 
record.  Prior  to  the  execution  of  the 
trust  deed  such  debtor  was  adjudged  a 
bankrupt  and  F.  purchased  the  land  at 
the  bankrupt  sale.  It  was  held  that  the 
purchaser  of  the  interest  of  such  debtor 
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in  the  property,  who  was,  after  execut- 
ing both  deeds,  adjudged  a  bankrupt, 
acquires  no  interest.  McKeen  v.  Sulten- 
fuss,  61  Tex.  325. 

Effect  of  Recital  in  Deed.— An  as- 
signee in  bankruptcy  reported  in  his 
final  account  that  a  certain  amount  of 
money  had  been  received  from  the  sale 
of  certain  land  to  W.  The  assignee's 
deed  recited  the  sale  to  J.  as  the  highest 
and  best  bidder  and  on  its  face  was  in 
all  respects  valid.  Held,  the  deed  can 
not  be  collaterally  impeached.  The 
apparent  discrepancy  between  the  final 
account  of  the  assignee  and  the  recitals 
in  the  deed  can  -not  be  given  the  effect 
of  invalidating  the  sale  or  of  discredit- 
ing the  recital  in  the  deed  that  the  sale 
had  been  made  to  J.  James  v.  Koy 
(Civ.  App.),  59  S.  W.  295,  297. 
7.  Notice  of  Sale  to  '  Parties  to  Bank- 
ruptcy Proceedings. 

Having  proved  a  claim  in  bankruptcy 
before  a  mortgagee  applied  for  a  fore- 
closure sale,  and  notice  of  such  applica- 
tion having  been  sent  to  all  the  cred- 
itors, defendant  was  charged  with 
notice  of  such  sale.  West  Lumber  Co. 
v.  Lyon  (Civ.  App.),  116  S.  W.  652,  653. 
ft.  Evidence  of  Sale. 

An  assignee's  bill  of  sale  of  an  ac- 
count is  competent  and  sufficient  evi- 
dence of  the  transfer  of  the  account, 
even  without  evidence  of  the  assignee's 
appointment,  that  fact  not  having  been 
put  in  issue  by  the  pleadings.  Mims  v. 
Swartz,  37  Tex.  13. 

B.,  who  had  an  account  against  the 
county  of  B.,  assigned  same  to  K.  as  a 
credit  on  a  claim  which  K.  held  against 
B.  K.  presented  the  claim  to  the 
county,  it  was  allowed,  and  warrant  was 
issued  by  the  county  clerk  i»n  payment 
of  same  payable  on  its  face  to  B.,  or 
bearer.  Before  its  delivery  to  K.,  C. 
set  up  a  claim  to  it,  whereupon  the 
county  clerk  refused  to  deliver  it  to  ei- 
ther until  its  ownership  had  been  ad- 
judicated. K.  brought  this  suit  to  re- 
cover the  warrant.  B.  filed  his 
voluntary  petition  in  bankruptcy  on  Oc- 


tober 19,  1903,  and  listed  as  a  part  of 
his  assets  "open  accounts  valued  at 
$500."  Thereafter  C.  claims  to  have 
bought  from  one  J.  as  trustee  all  the 
open  accounts  of  the  bankrupt,  and  the 
book  by  which  they  were  evidenced  was 
delivered  to  him.  K.  showed  the  trans- 
fer of  the  account  to  him  on  October  19, 
1903,  and  in  the  absence  of  evidence 
establishing  C's  claim  was  entitled  to 
the  warrant.  C.  offered  in  evidence  a 
letter  from  T.  signed  as  trustee  in  bank- 
ruptcy of  the  estate  of  B.  reciting  the 
sale  of  the  account  to  C.  and  authoriz- 
ing the  county  clerk  to  deliver  the  war- 
rant to  C.  To  this  K.  objected  on  the 
grounds  that  it  was  not  the  best  evi- 
dence of  the  sale,  and  further,  because 
it  was  not  shown  by  any  evidence  that 
T.  had  ever  been  appointed  trustee. 
Held,  both  the  objections  are  good. 
Keller  v.  Faickney,  42  Tex.  Civ.  App. 
483,  484,  94  S.  W.  103. 

C.    PAYMENT  OF  DIVIDENDS. 

Effect  on  Right  of  Creditor  to  Re- 
cover Land  Fraudulently  Conveyed 
by  Bankrupt. — A  creditor  of  a  bank- 
rupt decided  to  sue  for  the  considera- 
tion paid  for  land  fraudulently  con- 
veyed by  the  bankrupt,  and  filed  a  pe- 
tition before  the  referee  in  bankruptcy, 
seeking  to  require  the  bankrupt  to  pay 
to  the  trustee  the  money,  the  proceeds 
of  the  sale  of  the  land,  and  to  have 
the  same  applied  to  the  payment  of 
his  (creditor's)  debt.  A  dividend  of 
15  per  cent  was  declared  by  the 
referee,  and  such  dividend  was  paid  to 
and  accepted  by  such  creditor  as  a 
part  payment  on  his  debt.  It  was  held 
that  such  creditor  was  estopped  from 
claiming  the  land  because  of  the  elec- 
tion to  sue  for  the  consideration,  and 
because  a  dividend  of  15  per  cent  was 
paid  to  and  accepted  by  him,  which 
constituted  an  election  to  take  the 
proceeds  instead  of  recovering  the 
land.  McWilliams  v.  Thomas  (Civ. 
App.),  74  S.  W.  596,  597,  affirmed  in 
97  Tex.  640,  no  op. 
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D.  UN  ADMINISTERED  PROP- 
ERTY. 

Right  of  Bankrupt  to  Recover  Un- 
administered Asset*.— After  the  close 
of  the  administration  of  the  bank- 
rupt's estate  and  the  discharge  of  the 
trustee,  unadministered  assets  may  be 
recovered  by  the  bankrupt  Lasater 
v.  First  Nat.  Bank,  96  Tex.  345,  348, 
72  S.  W.  1057. 

After  the  close  of  bankruptcy  pro- 
ceedings and  discharge  of  the  trustee, 
a  right  of  action  to  recover,  with  pen- 
alty, usurious  interest  paid,  which  had 
passed  to  the  trustee  by  the  bank- 
ruptcy proceedings,  though  he  had  no 
knowledge  of  its  existence,  may  be  re- 
covered by  the  bankrupt  himself, 
where  neither  the  creditors  nor  the 
trustee  assert  any  rights  in  it. 
Lasater  v.  First  Nat.  Bank,  96  Tex. 
345,   72   S.   W.   1057. 

"The  decisions  of  the  supreme  Court 
of  the  United  States  make  somewhat 
doubtful  the  application  of  this  propo- 
sition to  a  case  like  this  where  the 
trustee  had  no  knowledge  of  the  exist- 
ence of  the  asset,  and  where  the  suit 
is  brought  so  recently  after  the  close 
of  the  bankruptcy  proceeding  that  it 
may  be  reopened  and  further  admin- 
istration had.  Sessions  v.  Romadka, 
145  U.  S.  29,  36  L.  Ed.  609;  Sparhawk 
v.  Yerkes,  142  U.  S.  1,  35  L.  Ed.  915; 
Dushane  v.  Beall,  161  U.  S.  513,  40  L. 
Ed.  791."  Lasater  v.  First  Nat.  Bank, 
96  Tex.  345,  348,  72  S.  W.  1057. 

"The  bankrupt  law  does  not  con- 
template that  any  assets  shall  be  left 
unadministered;  but  it  sometimes  hap- 
pens that  there  are  such,  and,  when 
neither  the  creditors  nor  the  trustee 
asserts  right  to  them,  it  is,  we  think, 
proper  to  regard  them,  at  least  as 
against  a  wrongdoer,  as  belonging  to 
the  bankrupt.  This  may  often  be 
found  necessary,  as  it  seems  to  be  in 
this  case,  to  prevent  destruction  of 
the  property  right,  and  a  judgment 
thus  preserving  the  right  may  be  as 
easily  reached  by  those  entitled  to  do 


so  by  proper  proceedings  as  the  cause 
of  action  itself.  If  such  persons  do 
not  choose  to  proceed,  no  good 
reason  is  seen  why  the  bankrupt  him- 
self should  not  be  allowed  to  recover." 
Lasater  v.  First  Nat.  Bank,  96  Tex. 
345,  348,  72  S.  W.   1057. 

Reversion  of  Property  to  Bankrupt 
or  to  His  Heirs. — Upon  the  close  of 
the  bankruptcy  proceedings  under  the 
act  of  1867  all  of  the  property  of  the 
bankrupt  undisposed  of  reverted  to 
him,  or  to  those  entitled  to  his  estate. 
Jones  v.  Pyron,  57  Tex.  43;  Herndon 
v.  Davenport,  75  Tex.  462,  12  S.  W. 
1111.  Hunter  v.  Hodgson  (Civ.  App.), 
95  S.  W.  637,  638,  affirmed  in  101  Tex. 
643,  no  op. 

The  title  which  vested  in  the  assignee 
in  bankruptcy  can  not  be  used  as  an 
outstanding  title  to  defeat  the  recovery 
of  land  undisposed  of  by  the  assignee 
when  claimed  by  the  heirs  of  the  bank- 
rupt. Herndon  v.  Davenport,  75  Tex. 
462,  12  S.  W.  1111. 

Land  owned,  by  the  bankrupt  at  the 
time  of  the  adjudication  of  bankruptcy 
and  not  scheduled  as  part  of  the  bank- 
rupt's estate,  if  not  disposed  of  by  the 
assignee  in  bankruptcy,  remains,  after 
the  termination  of  proceedings  in  bank- 
ruptcy, the  property  of  the  bankrupt  or 
of  his  heirs.  Jones  v.  Pyron,  57 
Tex.  43. 

One  was  adjudged  a  bankrupt  in 
1868  and  his  property  including  cer- 
tain land  was  transferred  by  order  of 
the  register  in  bankruptcy  to  the  as- 
signee of  the  bankrupt.  In  1884  the 
assignee  conveyed  the  land  to  one  L 
through  whom  the  appellant  claims. 
In  1891  the  bankrupt  died,  leaving  by 
his  will  all  his  property  to  one  through 
whom  the  appellees  claim.  In  a  tres- 
pass to  try  title  in  1903  brought  by  the 
appellees,  it  was  held  that  the  legal  ti- 
tle reverted  to  bankrupt  in  1868  and 
that  the  defense  of  stale  demand  as  a 
defense  to  the  claim  of  appellees,  did 
not  apply.     Hunter  v.   Hodgson  (Crf. 
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App.),  95   S.   W.   637,  640,  affirmed  in 
101  Tex.  643,  no  op. 
Necessity  for  Schedule  of  Property. 

— The  mere  omission  to  schedule  land 
owned  by  the  bankrupt  at  the  time  of 
the  adjudication  of  bankruptcy  consti- 
tutes no  ground  either  in  law  or  equity 
for  denying  to  the  heirs  of  the  bank- 
rupt the  benefit  of  their  title  on  the 
termination  of  proceedings  in  bank- 
ruptcy, as  against  parties  who  show  no 
other  ground  of  attack  than  the  fail- 
ure to  schedule  it.  Jones  v.  Pyron,  57 
Tex.  43. 

On  February  25,  1868,  one  was  ad- 
judged a  bankrupt.  The  bankrupt 
scheduled,  among  other  assets,  his  in- 
terest in  certain  land.  An  assignee  of 
the  bankrupt  estate  was  appointed,  and 
on  March  24,  1868,  the  register  in 
bankruptcy  conveyed  to  the  assignee 
all  of  the  estate,  real  and  personal,  of 
the  bankrupt.  Thereafter  followed  in 
rapid  succession,  various  orders,  in- 
cluding the  discharge  of  the  bank- 
rupt on  March  1,  1869,  two  orders  to 
sell  property,  and  on  June  1,  1869,  an 
"order  to  sell  land  in  Texas."  So  far 
as  is  shown  this  last  order  is  the  last 
order  made  or  proceedings  had  in  the 
bankruptcy  court  with  reference  to 
this  estate.  On  April  11,  1884,  Nor- 
ton, as  assignee,  conveyed  to  one  the 
interest  of  the  bankrupt  in  certain 
land.  Held,  that  there  are  many  pro- 
visions in  the  bankrupt  act  of  1867 
which  show  that  it  was  contemplated 
that  there  should  be  a  speedy  admin- 
istration and  prompt  settlement  of 
bankrupt  estates.  It  will  be  presumed 
that  the  bankruptcy  proceedings  were 
closed,  and  the  assignee  discharged  at 
the  date  of  the  conveyance  by  him. 
In  this  view  the  legal  title  and  not  an 
equity,  or  equitable  title,  reverted  to 
the  bankrupt.  Hunter  v.  Hodgson 
(Civ.  App.),  95  S.  W.  637,  639,  640,  af- 
firmed in  101  Tex.  643,  no  op. 

Where  an  action  was  brought  on  the 
federal  statute  (§  5198,  U.  S.  Rev. 
Stat.)   to  recover  twice  the  amount  of 


usurious  interest  paid  the  defendant 
bank,  the  court  said:  There  is  no 
merit  in  appellee's  contention  that,  be- 
cause of  appellant's  bankruptcy,  he 
can  not  recover  on  this  claim.  His 
trustee,  it  seems,  would  have  been  en- 
titled to  the  fund  as  legal  representa- 
tive of  the  bankrupt  (Herndon  v.  Dav- 
enport, 75  Tex.  462,  12  S.  W.  1111), 
though  there  are  some  authorities  to 
the  contrary,  but  both  the  bankrupt 
and  trustee  had  been  discharged  when 
this  suit  was  filed.  Only  the  person 
paying  the  usurious  interest,  or  his  le- 
gal representative,  can  maintain  the 
action.  The  statute  creating  the  right 
especially  so  provides.  But,  as  stated, 
a  trustee  in  bankruptcy,  and,  it  seems, 
a  receiver  appointed  by  the  court,  are 
legal  representatives,  within  the  mean- 
ing of  the  statute.  But  the  fund  in 
this  instance  was  never  reduced  to 
possession,  nor  claimed  by  the  trustee 
or  creditors  in  right  of  the  trustee,  and 
it  does  not  lie  in  the  mouth  of  the 
usurer  to  say  that  appellant  shall  not 
now  recover  it.  By  knowingly  violat- 
ing this  plain  statute,  the  bank  became 
liable  to  him  for  twice  the  sum  of  in- 
terest so  charged  and  received  by  it. 
Boerner  v.  Traders'  Nat  Bank,  90 
Tex.  443,  39  S.  W.  285;  Smith  v.  Chil- 
ton, 90  Tex.  447,  39  S.  W.  287;  Col- 
gin  v.  City  Nat.  Bank,  16  Tex.  Civ. 
App.  346,  40  S.  W.  634.  This  liability 
of  the  bank  was  not  discharged  by  ap- 
pellant's bankruptcy  proceedings,  nor 
has  it  been  paid;  and  we  see  no  rea- 
son why  the  appellant  is  not  entitled 
to  recover  it,  as  title  remained  in  him 
at  the  close  of  the  bankruptcy  proceed- 
ings. Herndon  v.  Davenport,  75  Tex. 
462,  12  S.  W.  1111;  Jones  v.  Pyron,  57 
Tex.  43;  Lasater  v.  First  Nat.  Bank 
(Civ.  App.),  72  S.  W.  1054,  1056, 
affirmed  in  97  Tex.  638,  no  op. 

XI.  Assignment    for    Benefit  of 
Creditors. 

See  the  title  ASSIGNMENTS  FOR 
THE  BENEFIT  OF  CREDITORS, 
ante,    p.    113. 
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XII.  Compositions  with  Creditors. 

See  the  title  COMPROMISE. 

Where  the  transaction  is  fair  and 
open  the  law  seems  to  be  settled  that 
in  such  case  a  debtor  who  has  been 
adjudged  a  bankrupt  may  pay  to  one 
creditor  more  than  another.  In  this  case 
the  plaintiff  with  the  full  knowledge  and 
consent  of  all  concerned  accepted  the 
payment  in  satisfaction  of  the  compo- 
sition. Hickman  v.  Galveston  Dry 
Goods  Co.,  42  Tex.  Civ.  App.  582, 
584,  94  S.  W.  157. 

Where,  in  proceedings  in  a  court  of 
competent  jurisdiction  for  the  dis- 
charge of  a  debtor  on  a  composition 
in  bankruptcy,  the  decree  was  based 
on  a  finding  that  the  bankrupt  had  not 
been  guilty  of  any  of  the  acts  which 
would  bar,  or  failure  to  perform  any 
of  the  duties  necessary  to  secure,  his 
discharge,  which  finding  was  essential 
to  the  exercise  of  the  court's  jurisdic- 
tion, the  decree  was  binding  as  to 
such  matters  on  all  parties  to  the 
proceeding  until  properly  set  aside, 
and  could  not  be  collaterally  attacked. 
Hoskins  v.  Velasco  Nat.  Bank,  48  Tex. 
Civ.  App.  246,  107  S.  W.  598. 

XIII.  Liens,  Transfers  and  Pref- 

erences. 
A.  LIENS. 

1.  What  Claims  Are  Not  Liens  against 
Bankrupt  Estate. 

The  bankruptcy  statute  of  1898  con- 
demns all  alleged  liens,  "which  for 
want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as 
against  the  claims  of  the  creditors  of 
the  bankrupt."  Hall  v.  Keating  Imple- 
ment, etc.,  Co.,  33  Tex.  Civ.  App.  526, 
527,  77  S.  W.  1054. 

Where  a  merchant  executed  a  mort- 
gage on  part  of  his  business  prop- 
erty under  an  agreement  that  it  should 
not  be  placed  on  record,  so  that  he 
might  continue  to  obtain  credit  from 
others,  and  the  mortgage  was  with- 
held from  record,  the  merchant  obtain- 
ing credit  meanwhile  from  parties  who 


were  ignorant  of  it,  until  he  failed  and 
went  into  bankruptcy,  the  lien  of  the 
mortgage     could       not     be     enforced 
against   the     trustee     in     bankruptcy. 
Texas     Brewing    Co.    v.  Mallette,    2& 
Tex.     Civ.     App.  461,     67  S.    W.  441, 
affirmed  in  95  Tex.  687,  no  op. 
2.     Dissolution     of     Liens     Obtained 
Through  Legal  Proceedings  with- 
in Four  Months  before  Filing  the 
Petition. 

In  General. — Under  the  present 
bankrupt  act  it  is  provided  that  a  lien 
created  by  or  obtained  in  or  pursuant 
to  any  suit  or  proceeding  at  law  or 
equity,  including  an  attachment  upon 
mesne  process  or  a  judgment  by  con- 
fession, which  has  begun  against  a  per- 
son within  four  months  before  the 
filing  of  a  petition  in  bankruptcy  by  or 
against  such  person,  shall  be  dissolved 
by  the  adjudication  of  such  person  to 
be  a  bankrupt,  if  it  appears  that  said 
lien  was  obtained  and  permitted  while 
the  defendant  was  insolvent  and  that 
its  existence  and  enforcement  will  work 
a  preference.  Bankrupt  Act,  1898,  § 
67c.  Kosches  v.  Libowitz  (Civ.  App.)r 
56  S.  W.  613,  614  (see  93  Tex.  712, 
no  op.). 

Section  67f  of  the  act  declares  that 
all  levies,  judgments,  attachments  or 
other  liens,  obtained  against  a  person 
who  is  insolvent,  at  any  time  within 
four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  shall 
be  deemed  null  and  void  in  case  he  is 
adjudged  a  bankrupt,  and  the  property 
affected  by  the  levy,  judgment,  attach- 
ment or  other  lien,  shall  be  deemed 
wholly  discharged  and  released  from 
the  same.  Bankrupt  Act,  1898.  Danby 
Millinery  Co.  v.  Dogan,  47  Tex.  Civ. 
App.  323,  326,  105  S.  W.  337  (see  102 
Tex.  581,  no  op.);  Hutchins  v.  Canto 
(Civ.  App.),  66  S.  W.  138,  139;  Kos- 
ches v.  Libowitz  (Civ.  App.),  56  S.  W. 
613,  614  (see  93  Tex.  712,  no  op.);  Bel- 
cher Land  Mortg.  Co.  v.  Bush  (Civ. 
App.),  67  S.  W.  444,  445,  affirmed  in 
95  Tex  674,  no  op. 
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And  §  67f  further  provides  that  the 
property  affected  by  the  levy,  etc., 
"shall  pass  to  the  trustee  as  part  of 
the  estate  of  the  bankrupt,  unless  the 
court  shall  on  due  notice  order  that  the 
right  under  such  levy,"  etc.,  "shall  be 
preserved  for  the  benefit  of  the  estate, 
and  thereupon  the  same  shall  pass  to 
and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  afore- 
said; and  the  court  may  order  such 
conveyance  as  shall  be  necessary  to 
carry  the  purposes  of  this  section  into 
effect;  provided,  that  nothing  herein 
contained  shall  have  the  effect  to  de- 
stroy or  impair  the  title  obtained  by 
such  levy,"  etc.,  "of  a  bona  fide  pur- 
chaser for  value  who  shall  have  ac- 
quired the  same  without  notice  or  rea- 
sonable cause  for  inquiry."  Kosches 
v.  Libowitz  (Civ.  App.),  56  S.  W.  613, 
614    (see   93   Tex.   712,  no   op.). 

The  petition  in  bankruptcy  in  this 
case  was  filed  on  December  9,  1398, 
and  the  attachment  in  question  was 
levied  on  August  24,  1898,  within  four 
months  of  the  filing  of  the  petition,  on 
which  date  the  bankrupt  was  insol- 
vent. Held,  the  act,  by  its  terms,  was 
in  force  on  the  date  of  the  attachment; 
and  the  attachment  lien  having  been 
created  within  four  months  prior  to 
the  petition'  in  bankruptcy,  at  which 
time  the  attachment  debtor  was  insol- 
vent, this  dissolved  the  attachment; 
and  the  court  did  not  err  in  so  hold- 
ing, and  in  giving  effect  to  the  provi- 
sion of  the  bankrupt  act  by  awarding 
the  trustee  the  proceeds  of  sale  of  the 
property  attached.  There  is  nothing 
retroactive  in  this  view  of  the  act. 
Kosches  v.  Libowitz  (Civ.  App.),  56  S. 
W.  613,  614  (see  93  Tex.  712,  no  op.). 

Necessity  for  Insolvency  at  Time 
Lien  Was  Created. — In  order  to  ren- 
der the  lien  null  and  void  under  §  67f 
it  must  appear  that  the  person  was  in- 
solvent at  the  time  the  lien  was 
created.  If  he  was  solvent  at  the 
time  the  lien  was  obtained,  it  will  not 
be  invalid  although  it  was  obtained 
2  Tex — 43 


within  four  months  prior  to  the  filing 
of  the  petition  in-  bankruptcy  against 
the  owner  of  the  property  upon  which 
the  lien  was  obtained.  Danby  Milli- 
nery Co.  v.  Dogan,  47  Tex.  Civ.  App. 
323,  326,  105  S.  W.  337  (see  102  Tex. 
581,  no  op.). 

Liens  Avoided  Only  as  against 
Trustee.— The  effect  of  §  67f  of  the 
United  States  bankruptcy  act  of  July 
1,  1898,  is  not  to  avoid  the  levies  and 
liens  therein  referred  to  against  all  the 
world,  but  only  as  against  the  trustee 
in  bankruptcy  and  those  claiming  un- 
der him,  so  that  the  property  may 
pass  to  and  be  distributed  by  him 
among  the  creditors  of  the  bankrupt. 
Hutchins  v.  Cantu  (Civ.  App.),  66  S. 
W.   138,  139. 

Plea  of  Nullity  of  Execution  Per- 
sonal to  Bankrupt — Under  §  67f  of  the 
bankrupt  act  of  1898  the  trustee  in 
bankruptcy  alone  can  plead  the 
nullity  of  an  execution  levied  upon  the 
property  of  the  bankrupt  within  four 
months  of  the  adjudication  of  bank- 
ruptcy. Hutchins  v.  Cantu  (Civ. 
App.),  66  S.  W.  138,  139. 

Within  four  months  after  an  execu- 
tion was  levied  upon  certain  land  the 
owner  thereof  was  declared  a  bank- 
rupt. It  was  held  that  a  former 
grantee  of  the  same  land  can  not 
plead  the  nullity  of  the  execution  and 
that  the  trustee  in  bankruptcy  alone 
can  plead  the  nullity  of  the  execu- 
tion under  §  67f  of  the  bankrupt  act 
of  1898.  Hutchins  v.  Cantu  (Civ. 
App.),  66  S.  W.  138,  139. 

3.  By  What  Law  Liens  and  Rights  of 

Parties  Thereto  Construed. 
!      "Liens  and  the  rights  of  the  parties 
thereto     will     be   construed  in     bank- 
ruptcy   proceedings    with    reference    to 
( the  laws  of     the  state  where     the  pro- 
]  ceeding     is     pending    and     the     liens 
created."     Kason  v.   Garrison,  36  Tex. 
Civ.   App.    574,   576,   82   S.   W.   800. 

4.  Liens  Not    Affected    by    Bankrupt 

Act 
An  execution,     levied  upon     the  es- 
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tate  of  the  debtor  previous  to  an  act 
of  bankruptcy,  gives  a  lien  to  the  exe- 
cution creditor,  provided  the  levy  be 
real  and  bona  fide.  Manwarring  v. 
Kouns  &  Bro.,  35  Tex.  171,  173. 

The  provision  of  §  67f,  which  invali- 
dates levies,  judgments,  attachments, 
and  other  liens  obtained  through  legal 
proceedings  against  an  insolvent 
debtor  at  any  time  within  four  months 
prior. to  the  time  of  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,  is  not 
in  terms  applicable  to  a  judgment  of 
foreclosure  rendered,  after  the  adjudi- 
cation of  bankruptcy,  in  a  suit  brought 
more  than  four  months  before  the  fil- 
ing of  a  petition  in  bankruptcy  to  fore- 
close a  valid  mortgage  created  long 
years  prior  thereto.  Belcher  Land 
Mortg.  Co.  v.  Bush  (Civ.  App.),  67  S. 
W.  444^  445,  affirmed  in  95  Tex.  674, 
no  op. 

"A  lien  acquired  without  fraud,  for 
a  valuable  consideration,  valid  as 
against  the  bankrupt  and  antedating 
by  four  months  the  bankruptcy  pro- 
ceedings, is  good  as  against  general 
creditors  represented  by  the  trustee 
whether  recorded  or  not."  Eason  v. 
Garrison,  36  Tex.  Civ.  App.  574,  576, 
82  S.  W.  800. 

Chattel  Mortgage.— A  contract  of 
sale  of  chattels  reserving  title  in  the 
vendor  until  paid  "for  is  a  chattel  mort- 
gage, not  only  as  against  third  per- 
sons, but  as  between  the  parties;  the 
assignee  of  the  notes  for  purchase 
price  had  the  right,  as  mortgagee,  to 
take  back  the  property  in  payment  or 
part  payment  of  the  debt  secured;  and 
where  this  is  done  without  rights  of 
lienholders,  purchasers,  or  mortgagees 
intervening  he  takes  good  title  as 
against  a  subsequent  assignee  in  bank- 
ruptcy, though  the  debtor  was  then  in- 
solvent and  was  declared  a  bankrupt 
within  four  months.  Hall  v.  Keating 
Implement  etc.,  Co.,  33  Tex.  Civ.  App. 
526,  77  S.  W.  1054. 

Vendor's  Lien.— Defendants  sold  to 
a  firm  a  complete   sawmill   outfit  and 


reserved  a  vendor's  lien  to  secure  the 
purchase  price.  Less  than  four  months 
before  the  institution  of  bankruptcy 
proceedings  it  became  generally  known 
that  the  firm  was  insolvent,  and  a 
meeting  of  the  general  creditors  was 
held,  at  which  it  was  agreed  that  the 
firm  should  sell  what  lumber  they  had 
on  hand  to  defray  further  running  ex- 
penses. This  was  accordingly  done, 
defendant's  being  the  purchasers,  re- 
serving the  amount  still  due  on  their 
lien  and  paying  the  balance  in  cash 
with  the  understanding  that  it  should 
be  used  in  paying  labor  claims  then 
due.  The  incumbered  property  was  re- 
leased, the  price  paid  for  the  lumber 
was  adequate  and  the  value  of  the  es- 
tate was  not  impaired.  Held,  that 
there  was  no  fraud  in  the  transaction 
and  the  trustee  in  bankruptcy  can  not 
recover,  for  the  benefit  of  other  credit- 
ors, the  value  of  the  property  sold. 
Eason  v.  Garrison,  36  Tex.  Civ.  App. 
574,  82  S.  W.  800. 

Right  to  Foreclose  Vendor's  Lien 
before  Note  Secured  Thereby  Due.— 
An  action  on  a  note  of  a  bankrupt 
and  to  enforce  a  lien  securing  it  can 
not  be  brought  before  the  note  falls 
due,  in  a  state  court  by  direction  of 
the  court  of  bankruptcy,  in  order  to 
determine  the  value  of  the  security, 
that  it  may  be  deducted  from  the  debt, 
since,  under  the  authority  given  by 
Bankr.  Act  July  1,  1898,  c.  541,  §  57h, 
30  Stat.  560  (U.  S.  Comp.  St.  1901,  p. 
3443),  providing  for  the  determination 
of  the  value  of  securities  held  by  se- 
cured creditors,  the  bankruptcy  court 
may  direct  the  issue. to  be  tried  before 
the  referee.  Jungbecker  v.  Huber,  101 
Tex.  148,  105  S.  W.  487,  reversing  101 
S.   W.    522. 

B.      CONVEYANCES,      ASSIGN- 
MENTS  OR    ENCUMBRANCES 
TO   DELAY    OR    DEFRAUD 
CREDITORS. 
1.    Invalidity  of  Such  Transactions. 

In  General. — The  bankruptcy  stat- 
ute   of    1898    nullifies    as    to   creditors, 
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transfers  and  encumbrances  n\ade  by 
the  bankrupt,  within  four  months  prior 
to  the  filing  of  the  petition,  if  made 
with  intent  to  defraud  creditors.  Hall 
v.  Keating  Implement,  etc.,  Co.,  33 
Tex.  Civ.  App.  526,  529,  77  S.  W.  1054. 
See  Shelley  v.  Nolan,  38  Tex.  Civ. 
App.  343,  350,  88  S.  W.  524. 

Section  67e  of  the  bankrupt  act  of 
1898  provides  that  "all  property  of  the 
debtor  conveved,  transferred,  assigned 
or  encumbered,  as  aforesaid,  shall,  if 
he  be  adjudged  a  bankrupt,  and  the 
same  is  not  exempt  from  execution 
and  liability  for  debts  by  the  law  of 
his  domicile,  be  and  remain  a  part  of 
the  assets  of  the  estate  of  the  bank- 
rupt, and  shall  pass  to  his  said  trustee, 
whose  duty  it  shall  be  to  recover  and 
reclaim  the  same  by  legal  proceedings 
or  otherwise,  for  the  benefit  of  the 
creditors."  Shelley  v.  Nolan,  38  Tex. 
Civ.  App.  343,  350,  88  S.  W.  524. 

Such  section  only  applies  to  convey- 
ances, transfers,  etc.,  made  subsequent 
to  the  passage  of  the  act,  and  within 
four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,  and  excludes 
the  idea  that  such  conveyances  made 
prior  to  the  passage  of  the  act,  or  prior 
to  four  months  preceding  the  filing  of 
the  petition,  were  intended  to  be  em- 
braced within  its  provisions.  Shelley 
v.  Nolan,  38  Tex.  Civ.  App.  343,  350, 
88  S.  W.  524. 

The  bankrupt  law  of  1867  did  not 
absolutely  avoid  all  transfers  made  by  ' 
the  bankrupt  within  six  months  prior 
to  the  adjudication  in  bankruptcy,  but 
only  those  in  which  the  grantee  had 
reasonable  cause  to  believe  that  the 
conveyance  was  made  contrary  to,  or 
in  fraud  of,  the  law.  Rev.  St.  U.  S., 
§  510.  Scott  v.  Alford,  53  Tex.  82,  93. 
A  bankrupt,  within  six  months  prior 
to  being  adjudged  a  bankrupt,  executed 
a  deed  of  trust  upon  his  entire  stock 
of  goods  to  secure  a  creditor;  the  deed 
was  not  filed  for  record  until  two 
months  after  its  execution.  No  pro- 
vision  was   made   for   other   creditors. 


The  trustee  was  to  take  possession 
only  on  the  nonpayment  of  the  debt 
at  maturity,  and  the  business  was  to 
j  be  conducted  by  the  debtor,  as  usual, 
in  the  ordinary  course  of  trade.  Held, 
that  the  transaction  was  not  fraud- 
ulent per  se;  for  a  court  to  hold  other- 
wise would  be  a  usurpation  of  the 
province  of  the  jury.  Scott  v.  Alford, 
53  Tex.  82. 

An  assignee  in  bankruptcy  who 
failed  to  show  that  he  represented 
1  creditors  who  were  hindered,  delayed 
or  defrauded  by  a  deed  of  trust,  made 
I  and  recorded  by  the  bankrupt  within 
six  months  before  the  adjudication  in 
bankruptcy,  was  bound  by  it.  Scott 
v.  Alford,  53  Tex.  82. 

"A  bona  fide  sale  for  fair  value  or  in 
the  discharge  of  a  valid  lien  made 
prior  to  the  institution  of  bankruptcy 
proceedings  can  not  be  annulled  by 
the  trustee,  and  the  property  sold  is 
no  part  of  the  bankrupt's  estate.  Hall 
v.  Keating  Implement,  etc.,  Co.,  33 
Tex.  Civ.  App.  526,  77  S.  W.  1054." 
Eason  v.  Garrison,  36  Tex.  Civ.  App. 
574,  576,  82  S.  W.  800. 

Grantee  with  Notice  of  Fraudulent 
Intent  of  Insolvent  Debtor. — A  con- 
veyance by  an  insolvent  to  defendants 
was  made  them  with  intent  to  hinder, 
delay,  and  defraud  his  creditors,  and 
within  less  than  four  months  before  he 
was  adjudicated  a  bankrupt.  At  the 
time  of  the  conveyance  the  defendants 
had  actual  notice  of  such  facts  as 
would  have  put  a  reasonably  prudent 
person  upon  inquiry,  which  inquiry, 
pursued  with  proper  diligence,  would 
have  led  to  a  knowledge  of  the  fraudu- 
lent intent  of  the  insolvent.  It  was 
held  that  the  conveyance  was  void. 
McWilliams  v.  Thomas  (Civ.  App.), 
74  S.  W.  596,  597,  affirmed  in  97  Tex. 
640,  no  op. 

Instructions— Where  Consideration 
Indebtedness  of  Insolvent  to  His  Wife. 

— In  a  suit  by  a  trustee  in  bankruptcy 
to  cancel  and  set  aside  certain  deeds 
of    real    estate    alleged    to    have    been 
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fraudulently  made  by  the  bankrupt  to 
his  wife,  it  was  held  that  the  court  erred 
in  not  giving  the  following  charges 
requested  by  the  defendant:  If  the 
conveyances  complained  of  were  made 
upon  the  consideration  of  a  certain  in- 
debtedness due  from  the  bankrupt  to 
his  wife,  and  the  further  consideration 
of  the  payment  by  said  wife  of  certain 
debts  and  liens  against  the  property 
named  in  said  conveyances,  and  such 
conveyances  were  made  in  good  faith, 
and  the  consideration  was  fair  and 
reasonable  for  said  property,  then 
said  sale  and  conveyance  of  said  prop- 
erty was  made  upon  what  is  deemed  a 
valuable  consideration  in  law,  and  the 
jury  should  find  for  the  defendant,  and 
in  order  to  avoid  the  conveyance,  on 
the  ground  of  fraud,  there  must  be  a 
real  design  on  the  part  of  the  debtor 
to  prevent  the  application  of  his 
property,  in  whole  or  in  part,  to  the 
satisfaction  of  his  debts.  A  creditor 
violates  no  rule  of  law  when  he  takes 
payment  or  security  for  his  demand,  if 
done  in  good  faith,  though  others  are 
thereby  deprived  of  all  means  of  ob- 
taining satisfaction  of  their  equally 
meritorious  claims.  Mafli  v.  Stephens 
(Civ.  App.\  93  S.  W.  158,  161. 

2.  Avoidance  of  Transfers  and  Re- 
covery of  Property  or  Its  Value. 

a.  Power  and  Duty  of  Trustee  or  As- 
signee. 

Though  the  trustee  in  bankruptcy  is 
not  a  creditor,  but  is  treated  in  the 
main  as  the  representative  of  the 
debtor,  he  does,  however,  represent 
the  creditors  in  proceedings  to  annul 
fraudulent  transfers.  He  is  clothed 
with  all  the  power  of  an  attaching 
creditor  to  strike  down  or  rather  dis- 
regard fraudulent  transfers  made  or 
attempted,  more  than  four  months 
prior  to  the  filing  of  the  petition  in 
bankruptcy.  Texas  Brewing  Co.  v. 
Mallette,  28  Tex.  Civ.  App.  461,  465, 
67  S.  W.  441,  affirmed  in  95  Tex.  687, 
no  op. 

Such    was    the     construction    given 


similar  provision  in  the  bankrupt  act 
of  1867.  Texas  Brewing  Co.  v.  Mal- 
lette, 28  Tex.  Civ.  App.  461,  465,  67 
S.  W.  441,  affirmed  in  95  Tex.  687, 
no  op. 

The  trustee  of  the  bankrupt  derives 
his  authority  to  set  aside  fraudulent 
conveyances  made  by  the  bankrupt, 
alone  from  the  bankruptcy  law,  and  he 
can  maintain  only  such  suits  for  that 
purpose  as  that  law  gives  him  specific 
authority  to  bring  and  maintain.  In 
the  absence  of  such  authority,  he  oc- 
cupies the  same  relation  to  the  bank- 
rupt's estate  as  an  administrator  to 
his  intestate's  estate,  or  an  assignee 
of  an  insolvent  to  the  latter's  estate. 
Shelley  v.  Nolan,  38  Tex.  Civ.  App. 
343,  351,  88  S.  W.  524. 

Under  Bankr.  Act,  July  1,  1898,  c 
541,  §  70,  subd.  V  30  Stat.  565  (U. 
S.  Comp.  St.  1901,  p.  3451),  providing 
that  the  .trustee  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property 
which  any  creditor  of  the  bankrupt 
might  have  avoided,  and  may  recover 
the  property  so  transferred,  or  its 
value,  from  the  person  to  whom  it 
was  transferred  unless  he  was  a  bona 
fide  holder  for  value  prior  to  the  date 
of  the  adjudication,  a  trustee  in  bank- 
ruptcy may  recover  property  alleged 
to  belong  to  the  community  estate,  and 
to  have  been  conveyed  to  the  bank- 
rupt's wife  prior  to  the  bankruptcy  act 
and  by  her  conveyed  to  defendants, 
pursuant  to  a  conspiracy,  begun  be- 
fore the  enactment  of  the  act,  and  con- 
tinuing to  the  institution  of  the  suit, 
to  conceal  it  from  the  trustee,  and 
avoid  its  being  subject  to  the  payment 
of  the  bankrupt's  debts.  Shelley  r. 
Nolan,  38  Tex.  Civ.  App.  343,  88  S. 
W.  524. 

Fraudulent  Mortgage.— Since  the 
bankrupt  law  of  1898,  §  70a,  vests  the 
bankrupt's  title  in  the  trustee  as  of  the 
date  he  was  adjudged  a  bankrupt  to 
"property  transferred  by  him  in  fraud 
of  his  creditors,"  and  the  definition  of 
"transfer"  given  in  §  1,  subdivision  25, 
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expressly  includes  a  mortgage,  the  missible  that  the  bankrupt  stated  to 
trustee  has  the  same  power  as  an  at-  witnesses  that  the  property  in  con- 
tacting creditor  to  disregard  a  fraudu-  >  troversjr  was  his,  and  that  he  placed 
lent  mortgage,  and  this  extends  to  |  it  in  his  wife's  name  to  prevent  his 
mortgages  made  more  than  four  creditors  from  subjecting  it  to  the 
months    before    bankruptcy    the    exist-    payment   of   debts.     Shelley  v.   Nolan, 


ence  of  which  has  been  fraudulently 
concealed  from  creditors.  Texas 
Brewing  Co.  v.  Mallette,  28  Tex.  Civ. 
App.  461,  67  S.  W.  441,  affirmed  in  95 
Tex.  687,  no  op. 

b.    Evidence. 


38  Tex.  Civ.  App.  343,  88  S.  W.  524. 

In  a  suit  brought  by  a  trustee  in 
bankruptcy  to  cancel  and  set  aside 
deeds  of  certain  real  estate  alleged  to 
have  been  made  by  the  bankrupt  to 
his   wife  for  the  purpose  of  delaying, 


Burden  of .  Proof.— In  order  to  set  i  defrauding:  and  hindering  his  credit- 
aside  a  sale  by  the  insolvent,  the  >  ors>  Jt  was  held  that  the  schedule  of 
burden  is  on  the  trustee  to  show  \  indebtedness  filed  in  the  bankrupt  pro- 
fraud.  Eason  v.  Garrison,  36  Tex.  Civ.  j  feedings  by  the  bankrupt  showing  un- 
App.  574,  576    82  S.  W.  800.  secured    debts    was    not    admissible    in 

It  is  now  'settled  that  to  set  aside  I  evidence  against  his  wife  for  any  pur- 
a  transfer  on  the  ground  that  it  was  '  Posc  If  the  purpose  in  introducing 
made  in.  contemplation  of  bankruptcy  j  *  was  to  show  bankrupt's  insolvency 
it  must  be  shown  that  it  was  made  at  the  date  of  the  conveyance  to  his 
with  intent  to  defeat  the  operation  of  j  wife»  '*  was  irrelevant  because  it  did 
the    bankrupt    law.      Simmons     Hard-    not     show    the    debts    were    incurred 


ware   Co.  v.   Kaufman,   77  Tex.   131,  8 
S.  W.  283. 

In  an  action  by  a  trustee  in  bank- 
ruptcy against  the  bankrupt  to  set 
aside  certain  conveyances  made  by  the 
bankrupt  to  his  wife,  alleged  to  have 
been  executed  in  fraud  of  creditors,  it 
was  held  that  the  burden  of  proof  by 
a  preponderance  of  the  evidence  was 
not  on  plaintiff.  Maffi  v.  Stephens,  49 
Tex.  Civ.  App.  354,  108  S.  W.  1008,  af- 


prior  to  that  date;  if  for  the  purpose 
of  showing  knowledge  of  the  indebt- 
edness of  his  wife,  it  was  likeness  in- 
admissible as  against  her  or,  if  for  the 
purpose  of  attacking  or  impairing  the 
conveyance  made  by  him  to  his  wife,  it 
was  irrelevant.  Maffi  v.  Stephens  (Civ. 
App.),  93   S.   W.   158,  160. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  cancel  and  set  aside  deeds  of  certain 
real     estate     alleged     to     have     been 


firmed,  no  op.  !  fraudulently  made  by  the  bankrupt  to 

Admissibility. — In  a  suit  by  a  trustee  !  his  wife,  the  bankrupt  was  asked 
in  bankruptcy  to  cancel  and  set  aside  j  whether  or  not  at  the  time  he  trans- 
deeds  of  certain  real  estate  alleged  to  ferred  a  stock  of  groceries  to  H.  & 
have  been  made  by  the  bankrupt  to  Co.,  there  were  goods  sufficient  in 
his  wife  for  the  purpose  of  delaying,  value  to  pay  all  debts  he  owed.  The 
defrauding  and  hindering  his  creditors,  question  had  reference  to  his  financial 
it  was  held  not  admissible  for  any  pur-  condition  immediately  after  he  had 
pose  to  prove  by  the  bankrupt  that  transferred  the  property  in  contro- 
his  reason  for  going  into  bankruptcy  versy  to  his  wife.  It  was  objected  to, 
was  a  threatened  attachment  by  his  upon  the  ground  that  it  was  leading, 
creditors.  Maffi  v.  Stephens  (Civ.  immaterial,  irrelevant,  and  called  for 
App.),  93  S.  W.   158,  161.  a    conclusion    of    the    witness.      Held, 

In  a  suit  by  a  trustee  in  bankruptcy  while  the  question  may  be  regarded  as 
to  recover  property  alleged  to  have  been  t  leading  it  was  certainly,  upon  the  issue 
conveyed  pursuant  to  a  conspiracy  to  of  fraud,  pertinent  to  prove,  as  was 
defraud  his'  creditors,  testimony  is  ad-    expected   by   an   answer    to   the    ques- 
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tion,  that  after  he  transferred  the 
property  in  question  to  his  wife  his 
assets  on  hand  were  sufficient  in  value 
to  discharge  all  of  his  indebtedness. 
Maffi  v.  Stephens  (Civ.  App.),  93  S. 
W.   158,  161. 

Where,  in  an  action  against  several 
defendants  to  recover  property  trans- 
ferred by  a  bankrupt  in  fraud  of  his 
creditors,  certain  testimony  given  by 
the  bankrupt  in  a  proceeding  before 
the  referee  was  read  by  agreement  be- 
tween the  plaintiff  and  certain  of  the 
defendants,  the  court  stating  to  the 
jury  that  it  was  only  to  be  considered 
as  against  such  defendants,  other  de- 
fendants, whose  liability  rested  upon 
issues  not  affected  by  the  testimony, 
were  not  prejudiced.  Horstman  v. 
Little  (Civ.  App.),  88  S.  W.  286,  re- 
versed in  99  Tex.  530,  no  op. 

c.   Instructions. 

In  an  action  by  a  trustee  in  bank- 
ruptcy against  the  bankrupt  and  his 
wife,  an  assignment  of  error  com- 
plained of  the  refusal  of  this  charge: 
"You  are  hereby  instructed  that  a  con- 
veyance of  property  made  in  good 
faith  to  pay  an  honest  debt  is  not 
fraudulent,  though  the  debtor  may  be 
insolvent,  and  the  creditor  is  aware, 
at  the  time  of  sale,  that  it  will  have 
the  effect  of  defeating  other  creditors 
in  the  collection  of  their  debts."  The 
principle  embodied  in  the  above  was 
in  its  application  to  the  evidence  cor- 
rectly given  by  the  charge.  The  court 
charged  that  if  the  conveyances  in 
question  were  made  for  the  purpose 
of  satisfying  an  indebtedness  of  M. 
to  his  wife,  and  the  property  conveyed 
was  no  more  than  was  reasonably  suf- 
ficient to  pay  same,  to  find  for  de- 
fendant. The  jury  were  thus  told  that 
if  the  purpose  of  M.  was  to  pay  a  debt 
he  owed  his  wife,  and  the  property  he 
conveyed  to  her  was  no  more  than  was 
reasonably  sufficient  for  the  purpose, 
to  find  outright  for  defendant.  The 
plain  and  unmistakable  meaning  of 
this  was  that  said  facts  alone  required 


1  a  verdict  for  defendant  It  was  not 
|  necessary,  in  defendant's  interest,  for 
the  court  to  have  added  what  is  con- 
tained in  the  said  requested  charge. 
Maffi  v.  Stephens,  49  Tex.  Civ.  App. 
354,  108  S.  W.  1008,  affirmed,  no  op. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  set  aside  certain  conveyances  from 
the  bankrupt  to  his  wife,  alleged  to 
have  been  executed  in  fraud  of  credit- 
ors, it  was  charged  that  if  on  or  about 
the  date  of  the  conveyances  of  the  real 
estate  from  the  bankrup.t  to  his  wife, 
the  bankrupt  owed  debts,  and  that 
such  conveyances  were  made  by  the 
bankrupt  with  intent  to  delay,  hinder 
or  defraud  his  creditors,  the  jury 
should  find  for  the  plaintiff.  It  was 
held  that  the  charge  submitted  the  is- 
sue generally  in  the  terms  of  the  stat- 
ute and  was  not  erroneous  though 
general.  Maffi  v.  Stephens,  49  Tex. 
Civ.  App.  354,  108  S.  W.  1008,  affirmed, 
no  op. 

d.  Witnesses. 

Conpetency. — In  a  suit  by  a  trustee 
in  bankruptcy  to  recover  property  al- 
leged to  have  been  conveyed  through 
the  bankrupt's  wife  to  defraud  credit- 
ors, a  witness  who  is  not  a  party  is 
not  incompetent  to  testify  to  conver- 
sations had  with  the  wife,  since  de- 
ceased, under  Sayles*  Ann.  Civ.  St, 
art.  2302,  relating  to  testimony  in  ac- 
tions by  or  against  executors,  the  suit 
not  being  against  defendant  as  an  exe- 
cutor. Shelley  v.  Nolan,  38  Tex.  Civ. 
App.  343,  88  S.  W.  524. 

e.  Pleading. 

A  trustee  in  bankruptcy,  suing  under 
Bankr.  Act  July  1,  1898,  c.  541,  §  70, 
subd.  "e,"  30  Stat.  565  (U.  S.  Comp. 
St.  1901,  p.  3451),  to  recover  property 
of  the  bankrupt  alleged  to  have  been 
conveyed  in  fraud  of  creditors,  must 
allege  the  amount  of  the  claims  of 
creditors  who  were  such  at  the  time 
the  fraudulent  conveyances  were  made, 
and  that  the  assets  of  the  bankrupt 
estate  in  his  hands  were  insufficient  to 
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pay  them.     Shelley  v.  Nolan,  38  Tex. 
Civ.  App.  343,  88  S.  W.  524. 
f.    Verdict. 

In  an  action  by  a  trustee  in  bank- 
ruptcy to  set  aside  certain  convey- 
ances made  by  the  bankrupt  to  his 
wife,  alleged  to  have  been  executed  in 
fraud  of  creditors,  the  verdict  was  a 
general  one  "for  the  plaintiff."  As 
the  case  was  submitted  a  verdict  was 
authorized  for  plaintiff  (1)  if  the  con- 
veyances were  made  with  the  intent 
to  delay,  hinder,  or  defraud  creditors; 
and  (2)  if  the  consideration,  if  any, 
that  passed  from  the  wife  •  to  her  hus- 
band, was  not  the  reasonable  value 
thereof,  or  the  value  of  the  property 
largely  exceeded  the  amount  of  money, 
if  any,  received  by  the  husband  from 
the  separate  property  of  his  wife,  and 
at  the  date  of  the  conveyances  owed 
debts  and  was  not  possessed  of  prop- 
erty within  the  state  subject  to  execu- 
tion sufficient  to  pay  his  existing 
debts.  From  the  verdict  it  was  im- 
possible to  say  upon  what  particular 
theory  the  jury  found  it.  It  was  held 
that'as  the  jury  may  have  found  that 
the  property  was  community  property 
and  the  purport  of  the  conveyances 
was  to  place  it  where  it  would  be 
safe  from  the  bankrupt's  creditors, 
such  finding  would  make  the  recovery 
available  to  creditors  generally,  the 
court  did  not  err  in  refusing  to  qualify 
the  decree  so  as  to  make  the  property 
liable  only  for  the  debts  admitted  and 
agreed  upon  by  the  parties  as  owing 
by  the  bankrupt  at  the  date  of  the 
deeds.  Maffi  v.  Stephens,  49  Tex.  Civ. 
App.  354,  108  S.  W.  1008,  affirmed, 
no  op. 

C.  PREFERENCES. 
1.  Invalidity  of  Preferences. 
a.  What  Constitutes  Preferences 
within  Meaning  of  Bankrupt  Act. 
The  plain  intention  of  congress,  and 
the  legal  effect  of  §  60a  of  the  Bank- 
rupt Act  of  1898,  were  to  make  every 
transfer  of  any  of  the  insolvent's 
property,  by  means  of  which  a  larger 


percentage  would  be  paid  out  of  his 
estate  to  any  creditor,  or  on  any 
claim,  than  every  other  creditor  and 
every  other  claim  of  the  same  class 
would  receive,  a  perference  to  be  sur- 
rendered or  avoided  under  the  other 
provisions  of  the  statute.  The  mean- 
ing and  effect  of  §  60a  are  the  same 
as  though  it  declared  every  transfer 
of  his  property  by  an  insolvent  to  be 
a  preference  which  has  the  effect  to 
"enable  any  one  of  his  creditors  to 
obtain  a  greater  percentage  of  his 
debt"  out  of  the  property  of  the  in- 
solvent "than  any  other  of  such 
creditors  of  the  same  class."  The  test 
of  a  preference,  under  the  act,  is  the 
payment,  out  of  the  bankrupt's  prop- 
erty, of  a  larger  percentage  of  the 
creditor's  claim  than  other  creditors 
of  the  same  class  receive,  and  not  the 
benefit  or  injury  to  the  creditor  pre- 
ferred. Horstman  v.  Little,  99  Tex. 
530,  532,  90  S.  W.  1059,  reversing  88  S. 
W.  286. 

Section  60a  of  the  Bankruptcy  Act 
of  1898  provides  that  a  person  shall 
be  deemed  to  have  given  a  preference 
if,  being  insolvent,  he  has  procured  or 
suffered  a  judgment  to  be  entered 
against  himself  in  favor  of  any  per- 
son, or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  en- 
forcement of  such  judgment  or  trans- 
fer will  be  to  enable  any  of  his  credit- 
ors to  obtain  a  greater  percentage  of 
his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Horst- 
man v.  Little,  99  Tex.  530,  532,  90  S. 
W.  1059,  reversing  88  S.  W.  286;  Gal- 
veston Dry  Goods  "Co.  v.  Frenkel,  39 
Tex.  Civ,  App.  19,  20,  86  S.  W.  949; 
Horstman  v.  Little  (Civ.  App.),  88  S. 
W.  286,  reversed  in  99  Tex.  530,  no  op. 

Where  an  insolvent  transferred 
property  under  an  agreement  that  the 
transferee  should  pay  a  debt  owing  by 
the  insolvent  to  a  bank,  and  the  trans- 
ferees again  transferred,  receiving  no 
consideration  except  an  agreement  by 
their  transferees  to  pay  the  debt  to  the 
bank,  and  the  bank  received  payment 
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with  the  knowledge  of  the  various 
agreements,  it  was  guilty  of  receiving 
a  preferential  transfer,  within  Bankr. 
Act  July  1,  1898,  c.  541,  §  60,  30  Stat. 
562  (U.  S.  Comp.  St.  1901,  p.  3445), 
declaring  such  transfers  void.  Horst- 
man  v.  Little  (Civ.  App.),  88  S.  W. 
286,  reversed  in  99  Tex.  530,  no  op. 

Necessity  for  Insolvency  and  Intent 
to  Give  Preference. — Referring  to  §§ 
60a  and  60b  of  the  bankrupt  act  of 
1898,  the  court  said:  "The  enactment 
is  in  such  clear  terms  as  to  make 
known  its  meaning  unmistakably.  The 
bankrupt  must  have  been  insolvent,  as 
that  term  is  defined  in  the  act,  and 
must  have  made  a  transfer  within  the 
specified  period  which  would  have  the 
effect  specified.  But  this  was  not 
enough.  The  transferee  or  his  agent, 
acting  for  him,  must  have  had  rea- 
sonable cause  to  believe  that  it  was  in- 
tended by  the  transfer  to  give  a  prefer- 
ence." Galveston  Dry  Goods  Co.  v. 
Frenkcl.  39  Tex.  Civ.  App.  19,  21,  86 
S.  W.  949. 

The  older  decisions  in  England  hold 
that  if*  a  debtor  gives  a  preference, 
knowing  that  he  is  insolvent,  he  must 
be  held  to  have  contemplated  bank- 
ruptcy, which  is  the  probable  result. 
But  the  later  decisions  in  the  courts  of 
Westminster  Hall  have  established  'a 
more  restricted  construction,  and  it  -is 
now  settled  that  to  set  aside  a  trans- 
fer on  the  ground  that  it  was  made 
in  contemplation  of  bankruptcy  it 
must  be  shown  that  it  was  made  with 
the  intent  to  defeat  the  operation  of 
the  bankrupt  act.  The  doctrine  of 
these  later  cases  has  been  adopted  by 
courts  of  the  highest  authority  in  this 
country,  and  the  meaning  of  the  words 
may  be  deemed  settled  in  accordance 
with  that  construction.  Simmons 
Hardware  Co.  v.  Kaufman,  77  Tex. 
131,  8  S.  W.  283. 

Presumption  as  to  Intent  to  Prefer. 
— In  view  of  Bankr.  Act,  July  1,  1898, 
c.  541,  30  Stat.  544  (U.  S.  Comp.  St. 
1901,  p.  3418)  if  one  with  knowledge  of 


his  insolvency  transfers  goods  to  a 
creditor  within  four  months  before  fil- 
ing a  petition  in  bankruptcy,  and 
thereby  enables  such  creditor  to  realize 
a  larger  per  cent  than  any  other 
creditor,  the  law  will  conclusively 
presume  that  he  made  such  transfer 
with  intent  to  prefer  such  creditor. 
The  conclusion  of  law  which  arises 
from  the  principle  that  one  is  pre- 
sumed to  intend  the  natural  conse- 
quences of  his  acts  does  not  obtain  in 
a  case  like  this,  unless  the  insolvent 
debtor  knew  of  the  fact  of  his  in- 
solvency at«the  time  he  made  the  trans- 
fer. Galveston  Dry  Goods  Co.  r. 
Frenkel  (Civ.  App.),  103  S.  W.  224. 

Tn  a  suit  brought  by  a  trustee  in 
bankruptcy  to  recover  a  certain  sum 
alleged  to  be  a  preference  given  to  the 
defendant  by  the  bankrupt  within 
four  months  prior  to  the  adjudication 
in  bankruptcy,  the  court  gave  the  fol- 
lowing special  charge:  "R.  &  Co.  are 
chargeable  with  intending  the  natural 
consequences  of  their  acts,  and  if,  in 
turning  over  goods  to  the  defendant 
while  they  were  insolvent,  the>;  en- 
abled said  defendant  to  realize  a 
larger  per  cent  than  any  other  creditor, 
the  intent  to  prefer  will  be  presumed." 
Held,  that  the  charge  when  considered 
in  connection  with  the  entire  charge, 
can  not  be  construed  as  intimating  that 
R.  &  Co.  were  insolvent  when  they 
made  the  transfers  in  question.  For 
the  charge  expressly  submits  the  issue 
of  their  insolvency,  and  makes  an  af- 
firmative finding  upon  it  essential  to  a 
verdict  in  favor  of  the  plaintiff.  Gal- 
veston Dry  Goods  Co.  v.  Frenkel  (Civ. 
App.),  103  S.  W.  224. 

How  Insolvency  Determined.— In 
determining  whether  the  bankrupt 
was  insolvent,  the  estimate  of  his 
property  should  include  property 
covered  by  a  mortgage  not  shown  to 
have  been  made  to  delay  or  defraud 
creditors.  Bankrupt  Act,  §  1,  subdiv. 
15.  Posey  v.  McManis,  28  Tex.  Civ. 
App.  452,  67  S.  W.  792,  affirmed  in  95 
Tex.  684,  no  op. 
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Where  the  bankrupt's  property  at 
the  time  of  a  transfer  made  within 
four  months  prior  to  the  finding  of  his 
petition,  equaled  or  exceeded  in  value 
the  amount  of  his  debt,  he  was  not 
insolvent  within  the  meaning  of  the 
statute,  even  though  he  may  not  have 
been  able  to  meet  his  debts  then  fall- 
ing due  by  payment  of  them  in  money. 
Posey  v.  McManis,  28  Tex.  Civ.  App. 
452,  67  S.  W.  792,  affirmed  in  95  Tex. 
684,  no  op. 

Necessity  for  Intent  to  Defraud, 
Hinder  or  Delay  Creditors.— While 
the  term  transfer  is  sufficiently  com- 
prehensive, within  the  meaning  of  the 
bankrupt  law,  to  include  a  mortgage, 
yet  it  is  only  such  transfers  as  have 
been  made  "with  intent  to  defraud, 
hinder,  or  delay"  creditors  that  re- 
quire the  property  so  transferred  to  be 
excluded  in  determining  the  amount 
of  the  bankrupt's  estate,  or  in  deter- 
mining whether  the  property  of  the 
bankrupt  be  sufficient  in  amount  to 
pay  his  debts.  Posey  v.  McManis,  28 
Tex.  Civ.  App.  452,  455,  67  S.  W.  792, 
affirmed  in  95  Tex.  684,  no  op. 

Diminution  of  Common  Fund. — 
There  can  be  no  unlawful  preference 
unless  property  of  the  bankrupt's  es- 
tate be  applied  to  the  payment  of  one 
creditor  so  that  the  common  fund  is 
diminished.  Horstman  v.  Little,  99 
Tex.  530,  533,  90  S.  W.  1095,  reversing 
S8  S.  W.  286. 

Where  a  debtor  transferred  to  a 
creditor  within  four  months  of  the 
time  he  was  adjudicated  a  bankrupt  an 
account  as  a  credit  on  a  pre-existing 
debt,  it  was  held  that  it  was  such  a 
preference  as  the  law  forbids.  Keller 
v.  Faickney,  42  Tex.  Civ.  App.  483, 
485,  94  S.   W.  103. 

Notice  to  Creditor  of  Insolvency  of 
Debtor.— In  a  suit  by  a  trustee  in 
bankruptcy  to  recover  a  certain 
amount  of  money  alleged  to  have  been 
received  by  a  creditor  from  the  bank- 
rupt as  preference  within  four  months 
next  preceding  the  date  of  the  ad- 
judication of  the  bankruptcy,  the  court 


charged  the  jury  in  substance,  tha^t  if 
the  creditor  when  it  received  the  pay- 
ment, had  reasonable  cause  to  believe 
that  the  bankrupt  intended  thereby  to 
give  it  a  preference  within  the  mean- 
ing of  the  bankrupt  act,  then  the 
trustee  was  entitled  to  recover;  and 
that  the  phrase  "reasonable  cause  to 
believe,"  meant  that  if  the  creditor 
had,  at  the  time  of  such  payment, 
knowledge  of  facts  or  circumstances 
which  would  put  an  ordinarily  pru- 
dent man  upon  inquiry  as  to  whether 
or  not  the  bankrupt  was  then  insolvent 
and  intended  to  make  defendant  a 
preference  payment,  and  if  such  in- 
quiry, if  made,  would  have  probably 
disclosed  to  defendant  the  fact  of 
such  insolvency  and  intention  to  make 
such  preference  payment,  then  the  de- 
fendant in  error  had  "reasonable  cause 
to  believe"  that  such  preference  was 
intended  to  be  given.  Held,  this 
charge  stated,  substantially,  the  law 
applicable  to  the  case,  and  fairly  sub- 
mitted the  only  issue  involved.  Walker 
v.  Tenision  Bros.  Saddlery  Co.  (Civ. 
App.),  94  S.  W.  166,  168. 

In  a  suit  by  a  trustee  in  bankruptcy 
to  recover  a  certain  amount  of  money 
alleged  to  have  been  received  by  a 
creditor  from  the  bankrupt,  as  prefer- 
ence, within  four  months  next  preceding 
the  date  of  the  adjudication  of  bank- 
ruptcy, the  sole  issue  was  whether  the 
creditor  when  it  received  such  payment 
had  reasonable  cause  to  believe  that  it 
was  intended  by  the  bankrupt  to 
thereby  give  it  a  preference  within  the 
meaning  of  the  bankrupt  act,  over 
other  creditors  in  the  payment  of  his 
debts.  The  trustee  asserted  that  the 
determination  of  this  issue  by  the  jury 
favorable  to  the  creditor  was  unsup- 
ported by  the  evidence.  Held,  that 
the  evidence  was  sufficient  to  support 
the  verdict  of  the  jury.  Walker  v. 
Tenison  Bros.  Saddlery  Co.  (Civ. 
App.),  94  S.  W.  166. 

Conveyances  Made  Prior  to  but  Not 
Recorded  until  within  Four  Months 
of   Filing  Petition.— A    deed    executed 
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by^a  bankrupt  to  his  nephew,  a  minor, 
more  than  four  months  prior  to  the 
grantor's  petition  in  bankruptcy,  will 
not  be  canceled  at  the  suit  of  the 
trustee  in  bankruptcy  on  the  ground 
that  the  grantor  was  insolvent  and  the 
deed  without  consideration  and  in 
fraud  of  creditors,  where  the  evidence 
shows  that  the  consideration  was  the 
surrender  of  notes  representing  a  valid 
indebtedness  held  against  the  grantor 
by  the  grantee's  mother,  amounting  to 
the  full  value  of  the  land,  and  that  the 
grantor  was  solvent  at  that  time,  and 
that  after  the  execution  of  the  deed 
the  grantee  and  his  mother  were  in 
actual  possession  of  the  land,  claiming 
the  title.  Dutton  v.  Cloar,  26  Tex.  Civ. 
App.  547,  65  S.  W.  70. 

The  fact  that  such  a  deed  was  not 
filed  for  record  until  within  four 
months  of  the  filing  of  the  grantor's 
petition  in  bankruptcy  will  not  render 
it  invalid  against  the  creditors  and 
trustee  under  §  60  of  the  bankruptcy 
act,  as  giving  a  preference,  where  the 
deed  was  in  fact  executed  and  deliv- 
ered more  than  four  months  prior  to 
the  filing  of  such  petition  in  bank- 
ruptcy, and  the  grantee  was  in  actual 
possession  of  the  land  for  eleven 
months  prior  to  the  time  the  grantor 
was  adjudicated  a  bankrupt.  Dutton 
v.  Cloar,  26  Tex.  Civ.  App.  547,  65  S. 
W.  70. 

Where  the  deed  took  effect  more 
than  four  months  prior  to  the  time  the 
grantor  was  adjudged  a  bankrupt,  the 
trustee  could  not  set  the  same  aside 
on  the  ground  that  it  was  a  prefer- 
ence. Dutton  v.  Cloar,  26  Tex.  Civ. 
App.  547,  550,  65  S.   W.  70. 

Bona  Fide  Sales  at  Fair  Value- 
Creditors  of  an  insolvent  purchased 
from  the  insolvent  certain  property 
which  was  paid  for  in  cash.  They 
knew  of  an  agreement  among  the 
creditors  that  the  property  should  be 
sold  to  pay  operating  expenses.  They 
took  the  precaution  to  procure  a 
promise   from    the    insolvent   that   he 


should  use  it  only  in  payment  of  pre- 
ferred claims,  and  it  was  in  fact  used 
for  that  purpose  and  to  feed  live  stock, 
which  the  trustee  in  bankruptcy  sub- 
sequently sold  for  the  creditors'  ben- 
efit. Held,  the  value  of  the  estate  was 
not  impaired,  nor  did  the  creditors 
suffer  any  injury.  The  transaction 
did  not  constitute  a  preference  in  ef- 
fect. Nothing  in  the  bankruptcy  act 
forbids  the  transaction  if  fairly-  and 
honestly  made,  and  it  appears  to  have 
been  so  done.  Eason  v.  Garrison,  36 
Tex.  Civ.  App.  574,  82  S.  W.  800. 

The  law  does  not  forbid  an  in- 
solvent from  dealing  with  his  prop- 
erty prior  to  the  institution  of  bank- 
ruptcy proceedings,  provided  it  is 
done  with  no  purpose  to  defraud  or 
give  preference,  and  the  value  of  the 
estate  is  not  impaired.  Therefore  a 
bona  fide  sale  for  fair  value  or  in  the 
discharge  of  a  valid  lien  made  prior  to 
the  institution  of  bankruptcy  proceed- 
ings can  not  be  annulled  by  the  trustee, 
and  the  property  sold  is  no  part  of  the 
bankrupt's  estate.  Hall  v.  Keating 
Implement,  etc.,  Co.,  33  Tex.  Civ.  App. 
526,  77  S.  W.  1054;  Eason  v.  Garrison, 
36  Tex.  Civ.  App.  574,  82  S.  W.  800. 

Transfer  to  Secure  Release  of  Prior 
Liens. — Creditors  of  an  insolvent,  in- 
stead of  enforcing  a  lien  which  they 
held  on  insolvent's  property,  accepted 
other  property  at  a  fair  value  in  dis- 
charge of  their  debt  Held,  by  this 
transaction  the  value  of  the  estate  was 
not  impaired,  for  the  incumbered 
property  was  released  to  the  creditors. 
The  creditors  represented  by  the  trus- 
tee have  suffered  no  injury,  and  so  he 
can  not  be  heard  to  complain.  Eason 
v.  Garrison,  36  Tex.  Civ.  App.  574,  82 
S.  W.  800. 

In  Eason  v.  Garrison,  36  Tex.  Civ. 
App.  574,  82  S.  W.  800,  it  was  held 
that  a  debtor  might  in  good  faith  and 
for  fair  value  turn  over  property  in 
discharge  of  a  lien  theretofore  fairly 
created,  and  that  the  transaction  could 
not    be    undone    in  favor    of   general 
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creditors  merely  on  the  ground  that 
the  lien  was  not  recorded  though  the 
transfer  was  made  within  four  months 
of  the  bankruptcy.  In  that  case  the 
lien  though  unrecorded  would  have 
been  enforceable  m  in  the  bankruptcy 
proceedings  as  against  general  credit- 
ors, hence  the  transaction  by  which  it 
was  discharged  was  in  no  sense  a 
preference.  It  was  not  intimated  in 
that  opinion  that  a  payment  constitut- 
ing a  preference  would  be  valid,  if 
made  within  the  prohibited  time,  how- 
ever honest  and  innocent  the  parties 
to  the  transaction  might  be.  To  the 
same  effect  is  Hall  v.  Keating  Imple- 
ment, etc.,  Co.,  33  Tex.  Civ.  App.  526, 
77  S.  W.  1054;  Keller  v.  Faickney,  42 
Tex.  Civ.  App.  483,  485,  94  S.  W.  103. 

A  transfer  by  a  debtor  of  property  at 
a  fair  valuation  made  to  a  creditor 
who  was  amply  secured  by  a  first 
mortgage  on  other  property,  and  who 
released  such  other  property,  was  not 
a  preference,  since  it  could  not  have 
enabled  the  creditor  to  obtain  a 
greater  percentage  of  his  debt.  Posey 
v.  McManis,  28  Tex.  Civ.  App.  452,  67 
S.  W.  792,  affirmed  in  95.  Tex.  684, 
no  op. 

Where  plaintiff  furnished  bankrupt 
with  money  to  purchase  cattfe,  the 
plaintiff  to  have  a  lien  on  the  cattle 
and  as  the  cattle  were  sold  the  pro- 
ceeds were  to  be  turned  over  to  plain- 
tiff, it  was  held  that  the  transaction 
between  plaintiff  and  the  bankrupt  was 
not  a  preference  in  violation  of  the 
bankruptcy  act  (Act  July  1,  1898,  c, 
541,  30  Stat.  544  [U.  S.  Comp.  St. 
1901]  p.  3418),  nor  invalid  for  want  of 
further  record.  Gardner  v.  Planters' 
Nat.  Bank  (Civ.  App.),  118  S.  W. 
1146,  1150. 

Transfer  to  Pay  Secure  Debt— The 
fact  that  a  debt  owing  by  an  insolvent 
is  secured  does  not  prevent  a  transfer 
of  property  by  the  insolvent  to  pay 
it  from  being  preferential  as  to  credit- 
ors not  secured.  Horstman  v.  Little 
(Civ.  App.),  88  S.  W.  286,  reversed  in 
99  Tex.  530,  no  op. 


i  Sureties. — A  surety  is  a  creditor, 
\  within  the  meaning  of  the  provision  of 
the  bankrupt  act  condemning  prefer- 
ential transfers  to  creditors.  Horst- 
man v.  Little  (Civ.  App.),  88  S.  W. 
286,  288,  reversed  on  other  grounds  in 
99  Tex.  530,  no  op. 

Where  an  insolvent  sold  his  stocK 
of  goods  to  the  sureties  upon  his  note, 
they  agreeing  in  consideration  thereof 
to  pay  the  debt,  evidenced  by  such 
note  and  also  another  note,  it  was 
held  that  the  conveyance  to  the  sure- 
ties was  an  unlawful  preference,  be- 
cause by  the  enforcement  of  the  con- 
tract they  secured  themselves  against 
liability  on  the  note  due  the  bank, 
upon  which  they  were  sureties.  Sec- 
tion 60a,  Bankrupt  Act  of  1898.  Horst- 
man v.  Little,  99  Tex.  530,  532,  90  S. 
W.  1059,  reversing  88  S.  W.  286. 

Where  an  insolvent  conveyed  his 
stock  to  his  sureties  on  his  note  to  a 
bank,  and  the  sureties  in  consideration 
of  the  transfer  agreed  to  pay  the  debt 
to  the  bank,  and  the  bank  did  not  par- 
ticipate in  the  making  of  such  contract 
and  was  not  paid  by  the  sureties  out 
of  the  proceeds  of  the  property  con- 
veyed, there  was  no  preference  as  to 
the  bank.  Horstman  v.  Little,  99  Tex. 
530,  532,  90  S.  W.  1095,  reversing  88 
S.  W.  286. 

b.  Effect  of  Statutory  Provisions  upon 
Insolvent's  Right  to  Deal  with 
His  Property  in  Good  Faith. 

"The  law  does  not  forbid  an  in- 
solvent from  dealing  with  his  property 
prior  to  the  institution  of  bankruptcy 
proceedings,  provided  it  is  done  with 
no  purpose  to  defraud  or  give  prefer- 
ence and  the  value  of  the  estate  is  not 
impaired."  Eason  v.  Garrison,  36  Tex. 
Civ.  App.  574,  576,  82  S.  W.  800. 

Where  a  debtor  transferred  his 
property  to  pay  debt  due  a  particular 
creditor,  it  was  held  that  the  transac- 
tion was  governed  by*  article  2465, 
Rev.  Stat.,  and  not  by  the  act  of  1879. 
Schneider  v.  Bullard,  1  App.  Civ. 
Cases,  §  1185. 
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2.   Recovery  of  Property  or  Its  Value 
by  Trustee. 

a.  Right  to  Recover. 

Section  60  of  the  bankruptcy  stat- 
ute (Act  July  1,  1898,  c.  541,  30  Stat. 
562  [U.  S.  Comp.  St.  1901,  p.  3445]) 
declares  that  when  such  preference 
has  been  given  within  four  months 
prior  to  the  filing  of  the  petition  in 
bankruptcy,  and  the  person  receiving 
it  or  to  be  benefited  thereby  shall  have 
had  reasonable  cause  to  believe  that  a 
preference  was  intended,  it  shall  be 
voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from 
such  person.  Horstman  v.  Little  (Civ. 
App.),  88  S.  \V.  286,  288,  reversed  in 
99  Tex.  530,  no  op.  See  Dutton  v. 
Cloar,  26  Tex.  Civ.  App.  547,  550,  65 
S.  W.  70;  Galveston  Dry  Goods  Co.  v. 
Frenkel,  39  Tex.  Civ.  App.  19,  20,  86 
S.  W.  949. 

The  four  months  stipulated  in  this 
statute  begin  to  run  from  the  time  the 
preference  takes  effect.  Dutton  v. 
Cloar,  26  Tex.  Civ.  App.  547,  550,  65 
S.  W.  70.  See  Galveston  Dry  Goods 
Co.  v.  Frenkel,  39  Tex.  Civ.  App.  19, 
20,  86  S.  W.  949. 

Notice  to  Creditor  and  Demand  for 
Return  of  Property. — In  an  action  by 
a  trustee  in  bankruptcy  to  recover  cer- 
tain money  paid  to  creditor  by  the 
bankrupt  within  four  months  of  the 
adjudication  of  bankruptcy  on  the 
ground  that  such  payment  was  a  void- 
able preference,  the  bankrupt's  pur- 
pose to  prefer  was  admitted,  and  the 
notice  to  a  bank  which  acted  as  the 
airent  of  the  creditor  in  the  collection 
of  the  money  clearly  appeared.  The 
question  presented  was  whether  notice 
to  the  bank  was  notice  to  the  creditor. 
Held,  the  creditor  was  bound  by  the 
bank's  knowledge.  Hooker  v.  Blount, 
44  Tex.  Civ.  App.  162,  97  S.  W.  1083. 

b.  Proceedings. 

Evidence — Burden  of  Proof  in  Ac- 
tion by  Trustee  to  Set  Aside  Prefer- 
ence.— A  trustee  in  bankruptcy  suing 
to    set    aside    a    transfer    of  property 


made  by  the  bankrupt  within  four 
months  prior  to  the  filing  of  the  bank- 
rupt's petition  has  the  burden  of  show- 
ing that  at  the  time  of  the  transfer 
the  bankrupt's  property  was  insuffi- 
cient, at  a  fair  valuation,  to  pay  his 
debts,  and  that  such  transfer  would 
allow  a  creditor  to  obtain  a  greater 
percentage  of  his  debts  than  other 
creditors.  Bankrupt  Act  of  1898,  § 
60,  pars.  A.  and  B.  Posey  v.  Mc- 
Manis,  28  Tex.  Civ.  App.  452,  67  S. 
W.  792,  affirmed  in  95  Tex.  684,  no  op. 
Question  for  Jury. — Whether  or  not 
defendant  had  reasonable  cause  to  be- 
lieve that  the  acts  were  intended  as 
preferences  should  have  been  submit- 
ted to  the  jury.     Galveston  Dry  Goods 

(  Co.  v.  Frenkel,  39  Tex.  Civ.  App.  19, 

I  21,  86  S,  W.  949. 

Insolvency   a    Question   for  Jury.— 

j  The  question   of  insolvency  is  for  the 

|  jury.     Johnson    v.    McDaniel,    1  App. 

'  Civ.  Cases,  §  1012. 

D.      LIABILITY     FOR     ILLEGAL 
|         ENTRY     AND      SEIZURE    OF 
PROPERTY   TRANSFERRED. 

|  In  a  suit  for  damage  against  an  of- 
ficer for  seizing  .property,  claimed  as 
belonging  to  the  estate  of  a  party 
against  whom  proceedings  in  bank- 
ruptcy were  taken,  and  where  there  is 

I  evidence     tending    to    show    that   the 

I  goods  seized  had  been  conveyed  by 
the   bankrupt   in   violation   of  the  pro- 

|  visions  of  the  bankrupt  law,  it  is  error 

I  to  refuse  instructions  asked  by  the  de- 
fendant, informing  the  jury  of  the 
terms  and  the  provisions  of  the  bank- 

;  rupt  law,  apparently  violated  by  the 
bankrupt,   as    to   the   goods   so  seized. 

i  Purnell  v.  Gandy  &  Son,  46  Tex.  190. 

i  In  such  a  suit,  it  was  error  to  refuse, 
when  asked  to  instruct,  the  substance 

I  of  §  35  of  the  bankrupt  act.  Purnell 
v.  Gandy  &  Son,  46  Tex.  190,  191. 

i   XIV.   Application  of  Bankrupt 
Acts  to  Partners  and  Part- 
nership Estates. 

See  the  title  PARTNERSHIP. 
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Effect  of  Bankruptcy  as  Dissolution. 

— A  partnership  is  dissolved  by  bank- 
ruptcy. Daugherty  v.  Strauss  &  Co., 
1  App.  Civ.  Cases,  §  892. 

Bankruptcy  of  One  or  More  Part- 
ners— Bankrupt  Partner's  Interest 
Vests  in  Assignee. — Where  a  member 
of  a  partnership  goes  into  bankruptcy, 
he  loses  control  over  his  interest  in 
the  partnership  which  is  transferred  to 
the  assignee  in  bankruptcy  who  suc- 
ceeds to  such  interest.  Daugherty  v. 
Strauss  &  Co.,  1  App.  Civ.  Cases,  § 
892. 

Administration   of   Property   Rights. 

— When  the  property  of  a  partnership 
passes  into  the  '  custody  of  a  bank- 
ruptcy court  for  administration,  the 
court  will  administer  it  as  was  the 
right  of  the  several  partners  to  have 
it  administered  while  controlled  by 
themselves.  Wiggins  v.  Blackshear, 
86  Tex.  665,  26  S.  W.  939,  940,  revers- 
ing 24  S.  W.  918. 

Where,  pending  a  receivership  to 
wind  up  a  partnership  business  at  the 
instance  of  one  of  the  partners,  the 
partners  had  filed  a  petition  in  bank- 
ruptcy; and  on  a  sale  of  the  assets  by 
the  receiver  the  proceeds  were  less 
than  the  amount  of  the  intervener's 
mortgage  on  the  partnership  property, 
it  was  error  to  order  such  proceeds  to 
be  paid  over  to  the  trustee  in  bank- 
ruptcy, since  the  general  creditors 
could  have  no  interest  in  the  fund. 
Again,  the  federal  courts  have  recog- 
nized the  right  of  the  state  courts  to 
fully  administer  the  property  of  a 
partnership  in  such  case  as  the  present. 
Houston  Ice,  etc.,  Co.  v.  Fuller,  26 
Tex.  Civ.  App.  239,  63  S.  W.   1048. 

Proof  of  Claims.— Creditors  in  bank- 
ruptcy of  a  partnership,  one  of  whose 
members  is  in  bankruptcy  must  prove 
their  claims  against  such  bankrupt's 
estate  in  t  bankruptcy  as  required  by 
the  bankrupt  law.  Daugherty  v. 
Strauss  &  Co.,  1  App.  Civ.  Cases, 
§  892. 


Effect  on  Rights  against  Solvent 
Partners. — That  creditors  proved  their 
claim  against  two  partners  who  had 
gone  into  bankruptcy  did  not  affect 
their  rights  against  the  partners  who 
had  not  done  so.  Robinson  v.  First  Nat. 
Bank,  98  Tex.  184,  82  S.  W.  505,  re- 
versing 79   S.  W.   103. 

Effect  of  Discharge. — Where  a  mem- 
ber of  a  copartnership  is  discharged 
in  bankruptcy,  he  is  released  both 
from  his  individual  debts  and  from 
firm  debts.  Daugherty  v.  Strauss  & 
Co.,  1  App.  Civ.  Cases,  §§  892,  893. 

Plea  of   Discharge   as   a   Defense. — 

Where  a  member  of  a  copartnership 
obtains  a  discharge  in  bankruptcy,  he 
may  plead  such  discharge  in  bar  of 
either  his  individual  debts  or  firm 
debts.  Daugherty  v.  Strauss  &  Co., 
1  App.  Civ.   Cases,  §§  892,  893. 

Declarations  of  Bankrupt  Partners 
as  Evidence. — It  may  be  admissible  to 
prove  the  declarations  of  a  defendant, 
made  to  obtain  a  loan,  that  another 
was  a  partner  in  the  firm,  for  the  pur- 
pose of  showing  that  declarant,  such 
other  person  having  denied  partner- 
ship, had  obtained  a  loan  by  fraud  and 
was  not  released  from  the  debt  by  his 
discharge  in  bankruptcy;  but  its  effect 
should  be  limited  to  that  issue  and 
excluded  as  evidence  of  the  existence 
of  such  partnership.  Robinson  v. 
First  Nat,  Bank,  98  Tex.  184,  82  S.  W. 
505,  reversing  79   S.  W.   103. 

Effect  of  Discharge  on  Venue  of 
Suit  against  Firm. — The  fact  that  a 
partner  has  obtained  a  discharge  in 
bankruptcy  does  not  change  the  rule 
that  a  suit  against  two  partners  may 
be  maintained  in  the  county  of  the 
domicile  of  either.  It  was  a  matter 
for  his  determination  whether  he 
would  plead  the  discharge;  and  if  he 
relied  upon  his  discharge  as  a  defense 
to  the  suit  it  was  incumbent  upon  him 
to  specially  plead  and  prove  it. 
Hoskins  v.  Velasco  Nat.  Bank,  48  Tex. 
Civ.  App.  246,  256,  107  S.  W.  598. 
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XV.  Nature,  Operation  and  Ef- 
fect of    Bankruptcy  Pro- 
ceedings. 

A.  NATURE. 

"The  proceedings  are  in  rem  operat- 
ing upon  all  of  the  estate  of  the  bank- 
rupt under  a  general  law,  and  in  a 
court  of  general  and  exclusive  juris- 
diction." Brown  v.  Causey,  56  Tex. 
340,  344. 

B.  OPERATION  AND  EFFECT. 

1.  As  Divesting  Jurisdiction  of  State 
Courts. 

Over  Person  of  Defendant—The 
state  court  does  not  lose  its  jurisdic- 
tion of  the  person  of  the  defendant  by 
his  being  adjudicated  a  bankrupt.  Man- 
warring  v.  Kouns  &  Bro.,  35  Tex.  171; 
Miller  v.  Clements,  54  Tex.  351,  354, 
citing  Flanagan  v.  Pearson,  42  Tex.  1. 

See  Elliot  v.  Booth,  44  Tex.  180,  189, 
overruling  Taylor  v.  Bonnett,  38  Tex. 
521,  which  held  that  an  adjudication 
of  bankruptcy  against  a  defendant 
ousted  the  jurisdiction  of  the  state 
courts  over  the  bankrupt  and  his  es- 
tate. And  see  French  v.  Pyron,  2 
Posey  720. 

A  suit  instituted  in  a  state  court 
against  a  debtor,  and  in  which  service 
has  been  obtained,  does  not  necessarily 
abate  for  want  of  jurisdiction  in  the 
state  court,  when  the  debtor  is  after- 
wards adjudged  a  bankrupt  on  a  peti- 
tion filed  after  the  jurisdiction  of  the 
state  court  attached.  Coffee  v.  Ball, 
etc.,   Co.,  49  Tex.   16. 

Notwithstanding  the  defendant's 
bankruptcy,  a  valid  judgment  can  be 
rendered  against  him,  unless  he  avails 
himself  of  the  proceedings  in  bank- 
ruptcy. Hickcock  v.  Bell,  46  Tex. 
610,  617. 

Proceedings  against  Bankrupt's 
Property.— The  operation  of  the  bank- 
rupt law  is,  not  to  render  illegal  such 
proceedings  in  the  state  courts  as  are 
necessary  to  obtain  a  judgment,  when 
not  resisted  by  the  party  adjudged  a 
bankrupt,  but  to  render  illegal  any  in- 


terference by  legal  process  from  state 
courts,  with  the  property  properly  as- 
signed or  assignable,  and  therefore, 
under  the  charge  of*  the  bankrupt 
court  for  disposition  according  to  the 
terms  of  the  bankrupt  law.  Hickcock 
v.  Bell,  46  Tex.  610,  617. 

If  no  lien  on  the  bankrupt's  prop- 
erty was  obtained  in  the  state  court 
prior  to  the  adjudication  in  bank- 
ruptcy, none  can  be  acquired  there- 
after, inasmuch  as  all  of  the  property 
owned  by  the  defendant  at  the  time 
of  the  adjudication  (except  exemp- 
tions) passes  to  his  assignee  in  bank- 
ruptcy, and  can  not  be  affected  by  a 
judgment  subsequently  rendered  by 
the  state  court.  Manwarring  v.  Kouns 
&  Bro.,  35  Tex.  171. 

Pending  proceedings  in  bankruptcy, 
all  proceedings  against  the  bankrupt's 
property  under  authority  of  a  state 
court  are  void.  Stemmons  v.  Burford, 
39  Tex.  352,  353. 

So  a  sale  under  execution  issued 
out  of  the  state  court  during  the 
pendency  of  proceedings  in  bankruptcy 
of  the  judgment  debtor  passes  no  title. 
Stemmons  v.  Burford,  39  Tex.  352, 
353. 

And  a  sheriff's  deed  made  to  the 
purchaser  at  sale  under  a  judgment  of 
a  state  court  after  the  judgment  debtor 
has  been  adjudged  a  bankrupt  confers 
no  title.  Johnson  v.  Poag,  39  Tex. 
92,  93. 

Effect  of  Discharge  on  Jurisdiction 
of  State  Court— See  ante,  "Upon 
Jurisdiction  of  State  Courts,"  VII, 
B,  5. 

2.  Effect  on  Pending  Suits, 
a.  Effect  of  Proceedings  as  Stay  of 
Suits  in  Other  Courts. 
Necessity  for  Application  for  Stay. 
— A  state  court  will  not  take  notice 
of  proceeding's  in  bankruptcy  in  a 
federal  court,  unless  properly  pre- 
sented in  such  way  that  they  may  be 
judicially  acted  on.  Coffee  v.  Ball, 
etc.,  Co.,  49  Tex.  16;  Miller  r. 
Clements,     54     Tex.     351,     354,    citing 
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Flanagan  v.  Pearson,  42  Tex.  1.  And 
see  Manwarring  v.  Kouns  &  Bro.,  35 
Tex.  171,  172;  Levy  son  v+  Harbert,  etc., 
Co.,  3  App.  Civ.  Cases,  §  214. 

Hence  such  proceedings  must  be 
pleaded  and  proved  in  a  state  court. 
Levyson  v.  Harbert,  etc.,  Co.,  3  App. 
Civ.  Cases,  §  214. 

The  suggestion  of  bankruptcy  is  one 
to  be  made  by  the  bankrupt.  The 
continuance  of  the  bankrupt  law  is  to 
be  granted  upon  his  application. 
Hickcock  v.   Bell,  46  Tex.  610,  617. 

And  it  is  not  the  duty  of  the  court 
to  stay  proceedings,  upon  being  ad- 
vised that  the  debtor  has  filed  his  pe- 
tition in  bankruptcy,  whether  asked 
to  do  so  or  not.  Section  5106  of  the 
Bankrupt  Law.  Hickcock  v.  Bell,  46 
Tex.  610,  617. 

"The  state  courts  have  often  held, 
in  regard  to  ordinary  causes  pending 
against  the  bankrupt,  it  is  not  even 
error  to  proceed  to  final  judgment, 
where  no  application  for  stay  of  pro- 
ceedings is  made  by  the  bankrupt." 
Flanagan  v.  Pearson,  42,  Tex.  1,  6. 

A  citation  in  error  was  served,  on 
the  18th  day  of  October,  1876;  the 
plaintiffs  in  error  were  adjudged  bank- 
rupts, on  the  18th  of  January,  1877; 
the  transcript  not  being  filed,  a  judg- 
ment of  affirmance  was  rendered,  on 
certificate,  on  February  13,  1877,  on 
motion  of  defendant  in  error,  made 
January  30,  1877;  the  assignment  of 
causes,  to  which  the  writ  of  error  was 
returnable,  began  on  the  29th  of 
January,  1877;  an  assignee  of  bank- 
ruptcy o(  plaintiffs  in  error  was  ap- 
pointed February  17,  1877.  On  the 
16th  of  March,  1877,  a  motion  was 
filed  by  the  sureties  of  the  plaintiffs 
in  error  on  their  error  bond  alone,  to 
set  aside  the  judgment  of  affirmance, 
upon  the  ground  that  their  principals 
had  been  adjudged  bankrupts  after 
the  citation  in  error  had  been  served, 
and  before  the  judgment  of  affirmance 
was  rendered.  Held,  the  bankrupt  in 
this    case    not    having    appeared      and 


asked  to  set  aside  the  judgment  as 
against  them,  no  stay  of  proceedings 
against  them  will  be  ordered.  Hick- 
cock v:  Bell,  46  Tex.  610. 

b.  Prosecution  or  Defense  of  Pending 

Suits. 

By  Original  Plaintiff  or  Defendant. 
— That  a  person  adjudged  a  bankrupt 
is  dead  in  law'  (civilites  mortuus),  is 
true  only  in  a  qualified  sense.  Until 
an  assignee  is  appointed  to  represent 
him,  he  may  do  whatever  is  .necessary 
to  protect  his  interest  in  a  suit  then 
pending,  in  whatever  stage  it  may  be. 
Hickcock  v.  Bell,  46  Tex.  610,  615. 

The  bankrupt  may  continue  to 
prosecute  a  pending  action  until  the 
assignee  is  appointed  and  an  assign- 
ment made  to  him,  for  he  holds  the 
title,  and  there  is  no  one  to  take  his 
place  until  that  time.  Hickcock  v. 
Bell,  46  Tex.  610,  615. 

"Section  11  of  the  act  of  1898 
clearly  recognizes  the  right  of  one 
who  has  brought  a  suit  prior  to  the 
proceedings  in  bankruptcy  to  prose- 
cute it  to  judgment,  subject  to  the 
right  of  the  trustee  in  bankruptcy  to 
intervene  and  defeat  it,  or  have  it 
stayed,  as  therein  provided."  Belcher 
Land  Mortg.  Co.  v.  Bush  (Civ.  App.), 
67  S.  W.  444,  445,  affirmed  in  95  Tex. 
674,  no  op. 

c.  Suits   to    Enforce    Liens   Acquired 
before   Bankruptcy. 

In  General— Present  Rule.— The 
jurisdiction  of  the  state  courts  to  en- 
force liens  on  property  in  the  hands 
of  third  parties,  notwithstanding  pro- 
ceedings in  bankruptcy  against  the 
principal  debtor,  and  notwithstanding 
the  discharge  in  bankruptcy  of  that 
debtor,  has  been  often  upheld  by  the 
supreme  court.  Bassett  v.  Proetzel,  53 
Tex.  569,  580;  Elliott  v.  Booth,  44  Tex. 
180,  overruling  Taylor  v.  Bonnett,  38 
Tex.  521,  and  Johnson  v.  Poag,  39 
Tex.  92,  95;  French  v.  Pyron,  2  Posey 
720;  Boone  v.  Revis,  44  Tex.  384; 
Harcock  v.  Henderson,  45  Tex.  479, 
485;   Coffee  v.   Ball,  etc.,   Co.,   49   Tex. 
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16,  25;  Jackson  v.  Elliott,  49  Tex.  62; 
Spring  v.  Eisenach,  51  Tex.  432,  434. 
Although  a  discharge  in  bankruptcy 
would  prevent  a  personal  judgment 
against  the  bankrupt,  the  state  courts 
would  still  have  jurisdiction  to  en- 
force a  lien  acquired  by  attachment  or 
otherwise.  Hancock  v.  Henderson,  45 
Tex.  479,  approving  Elliott  v.  Booth, 
44  Tex.  180,  overruling  Taylor  v.  Bon- 
nett,  38  Tex.  521,  and  Johnson  v. 
Poag.  39  Tex.  92,  95;  French  v.  Pyron, 
2  Posey  720.  And  see  Flanagan  v. 
Pearson.  42  Tex.   1,  6. 

"It  is  said  in  Collier  on  Bankruptcy 
(page  128):  'Where  a  lien  against  a 
debtor's  property,  which  is  acquired 
more  than  four  months  before  bank- 
ruptcy, and  which  is  otherwise  valid, 
is  sought  to  be  foreclosed,  such  fore- 
closure can  not,  as  a  rule,  be  stayed  by 
the  federal  court.  The  trustee  takes 
the  property  of  the  bankrupt  subject 
to  all  valid  liens,  and,  while  unsecured 
creditors  having  claims  are  parties  to 
the  proceeding,  it  must  be  remem- 
bered that  the  secured  creditor,  as 
such,  is  not  a  party  to  the  bankruptcy 
proceedings,  because,  if  his  security  is 
valid,  the  court  has  no  control  over 
him,  nor  can  he  share  in  the  assets 
without  surrendering  his  security.  But 
§  57h  (Bankr.  Act  1898),  providing  for 
the  determination  of  the  value  of  the 
security  held  by  secured  creditors,  and 
for  the  payment  of  a  dividend  upon  the 
unpaid  excess  of  the  debt  over  the 
value  of  the  securities,  would,  it 
seems,  bring  a  secured  creditor  in 
such  case  within  the  jurisdiction  of 
the  bankruptcy  court  to  the  extent 
that  perhaps  it  might  restrain  pro- 
ceedings to',  collect  the  lien  until  the 
validity  and  value  of  such  lien  could 
be  determined.  But  as,  presumably, 
the  determination  as  against  an  ad- 
verse claimant  must  be  had  in  a  state 
court,  it  would  seem  to  be  correct 
practice  for  the  trustee  to  go  by  per- 
mission into  that  court,  and  there  ob- 
tain a  stay.'  Bardes  v.  Bank,  178  U.  S. 


524,  20  Sup.  Ct.  1000,  44  L.  Ed. 
1175."  Belcher  Land  Mortg.  Co.  v. 
Bush  (Civ.  Apj).),  67  S.  \V.  444,  445,  af- 
firmed in   95  Tex.   674,  no  op. 

The  state  courts  have  concurrent 
jurisdiction  with  the  bankrupt  court 
over  liens,  on  real  estate  of  a  bank- 
rupt. The  court  having  obtained 
jurisdiction  first  retains  it.  Boone  r. 
Reyis,  44  Tex.  384. 

Judgment  and  Execution  Liens.— 
The  bankruptcy  of  a  judgment  debtor, 
who  had  years  before  his  bankruptcy 
conveyed  his  interest  in  land  to  which 
the  lien  of  a  judgment  of  the  district 
court  of  the  state  attached,  and  whose 
schedule  of  assets  showed  no  claim 
thereto,  presented  no  obstacle  to  the 
enforcement  of  the  judgment  lien 
against  one  holding  the  land  subject  to 
it.   Bassett  v.  Proetzel,  53  Tex.  569. 

Attachment. — A  lien  created  by  the 
levy  of  an  attachment  from  a  state 
court  more  than  four  months  prior  to 
the  commencement  of  the  proceedings 
in  bankruptcy  does  not  oust  the  state 
court  of  jurisdiction  to  enforce  the 
lien  by  a  sale  of  the  property,  al- 
though a  discharge  has  been  granted. 
Elliott  v.  Booth,  44  Tex.  180,  190,  ap 
proved  in  Hancock  v.  Henderson,  \'o 
Tex.  479. 

Vendor's  Lien.— The  state  courts 
have  jurisdiction,  after  a  bankrupts 
discharge,  to  enforce  a  vendor's  lien 
upon  land  sold  by  the  bankrupt  before 
the  proceedings  in  bankruptcy  began, 
and  against  a  purchaser  with  notice 
Jackson  v.  Elliott.  49  Tex.  62,  approv- 
ing Elliott  v.  Booth,  44  Tex..  180. 

Necessity  for  Intervention 'by  Trus- 


tee.— Where  the     power     of  the    state 


!  court  over  the  attached  property  of 
one  afterwards  declared  a  bankrupt  is 

!  subject  to  be  impeached,  it  can  not  be 
done  except     upon  an     intervention  by 

j  the  assignee  in  bankruptcy,  stating  the 
facts  and  making  the  proof  necessary 
to  terminate  the  jurisdiction.    Wallace 

|  &  Co.  v.  Bogel  &  Bro.,  62  Tex.  636; 
Elliott  v.   Booth,  44  Tex.  180,  190. 
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Where  plaintiffs  had  their  attach- 
ment levied  on  property  of  a  firm 
which  was  claimed  by  defendants,  the 
defense  that  four  months  thereafter 
the  firm  was  adjudged  bankrupt, 
which  dissolved  the  attachment  pro- 
ceedings, can  only  be  set  up  by  their 
assignee  in  bankruptcy.  Wallace  & 
Co.  v.  Bogel  &  Bro.,  62  Tex.  636. 

d.  Relief  against  Judgment  Rendered 
by  Default. 
One  against  whom  a  judgment  by 
default  had  been  rendered  in  a  state 
court,  after  his  discharge  in  bank- 
ruptcy, and  in  a  suit  instituted  before 
proceedings  in  bankruptcy  were  begun, 
can  not  obtain  relief  against  the  judg- 
ment in  a  subsequent  proceeding,  un- 
less he  alleges  and  proves  some  valid 
default,  legal  or  equitable,  and  shows 
that  there  was  some  mistake,  accident, 
trust,  or  fraud,  by  which  he  was  pre- 
vented from  making  his  defense  at  the 
proper  time.  Coffee  v.  Ball,  etc.,  Co., 
49  Tex.  16. 

3.  Effect   on  Appellate   Proceedings. 
See  the     title  APPEAL    AND  ER- 
ROR, vol.  1,  p.  313. 

Proceedings  in  the  appellate  court 
will  not  be  stayed  when,  the  defendant 
appeals,  and  then  becomes  bankrupt. 
Hickcock  v.  Bell,  46  Tex.  610,  616. 

Bankruptcy  does  not  suspend  pro- 
ceedings on  appeal  in  the  supreme 
court.  Flanagan  v.  Pearson,  42  Tex.  1. 
And  see  Burnett  v.  Waddell,  54  Tex. 
273. 

In  an  injunction  suit  to  restrain  pro- 
ceedings under  a  judgment  for  fraud 
in  the  defendant,  and  which  was  pend- 
ing on  appeal  while  bankrupt  proceed- 
ings were  had,  the  court  will  not  open 
the  question  of  fraud.  Flanagan  v. 
Pearson,  42  Tex.  1. 

Discharge  of  Appellant  Pending  Ap- 
peal.— See  ante,  "Upon  Jurisdiction  of 
State   Courts/'   VII,   B,   5. 

4.  Effect  on  Statute  of  Limitations. 
See  ante,  "Proof  and   Allowance   of 

Claims,"  V,  C. 
2  Tex— 44 


Pending  the  bankrupt  proceedings 
the  statute  of  limitations  is  sus- 
pended. Killebrew  v.  Stockdale,  51 
Tex.  529;  Wofford  v.  Unger,  53  Tex. 
634,  641;  McKeen  v.  Sultenfuss,  61  Tex. 
325,  330.  And  see  Calloway  v.  Bald- 
win, 1  App.  Civ.  Cases,  §  591. 

5.  Effect  on  Partnerships. 

See  ante,  "Application  of  Bankrupt 
Acts  to  Partners  and  Partnership  Es- 
tates," XIV. 

6.  Demands   Contracted   after   Adjudi- 

cation of  Bankruptcy. 
If  a  demand  was  contracted  after 
the  defendant  was  adjudicated  a  bank- 
rupt, the  bankrupt  court  had  no  juris- 
diction of  it,  and  plaintiff's  right  to  re- 
cover was  not  affected  by  such  adjudi- 
cation. Fowler  v.  Michael  (Civ.  App.), 
81  S.  W.  321,  322. 

C.  EFFECT  OF  ADJUDICATION 
OF  BANKRUPTCY  OR  RE- 
FUSAL TO  SO  ADJUDICATE. 

A  garnishment  lien  acquired  within 
four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  against  the  debtor 
is  not  dissolved  where  the  bankruptcy 
court  refuses  to  adjudicate  the  debtor 
a  bankrupt.  Bankrupt  Act  of  1898,  § 
67c.  Sullivan  &  Co.  v.  King,  31  Tex. 
Civ.  App.  432,  72   S.  W.  207. 

Where  an  action  by  garnishment 
was  begun  against  a  debtor  within 
four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  the 
garnishment  was  not  dissolved  by  the 
mere  filing  of  such  petition  in  bank- 
ruptcy, and  where  the  court  refused 
to  adjudicate  the  debtor  a  bankrupt, 
the  garnishment  remained  in  force. 
Sullivan  &  Co.  v.  King,  31  Tex.  Civ. 
App.  432,  72  S.  W.  207. 

"There  is,  under  these  circum- 
stances, no  ground  for  the  position 
that  the  garnishment  was  affected  by 
the  bankruptcy  proceedings,  except 
that  it  was  suspended  pending  the 
judgment  of  the  federal  court  on  the 
application  to  adjudge  defendant  a 
bankrupt."     Sullivan      &  Co.  v.  King, 
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31  Tex.  Civ.  App.  432,  436,  72  S.  W. 
207. 

Although  the  garnishment  creditor 
filed  a  plea  in  the  bankruptcy  pro- 
ceedings waiving  and  relinquishing  for 
the  benefit  of  all  creditors  all  liens  and 
preferences  acquired  by  virtue  of  the 
garnishment,  yet  as  the  federal  court 
finally  refused  to  adjudge  the  debtor 
a  bankrupt,  such  waiver  was  not  an 
abandonment  of  the  garnishment,  as  it 
contemplated  the  prosecution  of  the 
suit,  but  admitted  the  creditors  to 
share  without  preference  to  plaintiff. 
Sullivan  &  Co.  v.  King,  31  Tex.  Civ. 
App.  432,  72  S.  W.  207. 

Where   plaintiff,   pending   his   action 


in  a  state  court  by  garnishment,  insti- 
tuted a  proceeding  in  bankruptcy,  in 
the  federal  district  court,  against  the 
debtor  to  have  him  declared  a  bank- 
rupt, in  which  such  adjudication  was 
refused,  a  judgment  rendered  by  the 
state  court  after  ten  days  from  such 
decree  in  bankruptcy  and  before  an 
appeal  therefrom  was  taken,  was  not 
premature,  although  thereafter  an  ap- 
peal was  taken  upon  the  order  of  the 
federal  judge  allowing  ninety  days  to 
perfect  the  appeal,  such  appeal  having 
been  afterwards  dismissed.  Sullivan 
&  Co.  v.  King,  31  Tex.  Civ  App.  43«, 
72  S.  W.  207. 


BANKS  AND  BANKING. 

BY  GORDON   NEI^ON. 

I.  Definitions,  693. 

A.  National  Banks,  693. 

B.  Deposits,  693. 

n.  Incorporation,  Organization  and  Control,   693. 

in.  The  Exercise  of  Banking  Functions,  694. 

A.  Right  and  Mode  of  Exercise,  694. 

1.  Functions  of  National  Banks  Generally,  694. 

2.  Ultra  Vires  Acts,  694. 

B.  Dealings,  Duties  and  Liabilities,  694. 

1.  Effect  of  Customs  for  Transacting  Banking  Business,  694. 

2.  With  Respect  to  Deposits,  694. 

a.  In  General,  694. 

b.  General  Deposits,  695. 

(1)  Relation  between  Bank  and  Depositor,  695. 

(a)  In  General,  695. 

(b)  Title  to  Deposits,  695. 

(c)  Deposit  of  Trust  Funds,  697. 

aa.  Relation  Created  by  Deposit  of  Trust  Funds,  697. 
bb.  Payment  of  Checks  as  Participation  in  Breach  of 

Trust,  697. 
cc.  Appropriation  of  Deposits  in  Payment  of  Trustee's 

Debt  to  Bank,  699. 

(d)  Obligation  to  Repay,  701. 

(e)  Action  for  Recovery  and  Limitation,  701. 

aa.  Action  to  Recover  for  Conversion  of  Deposit,  701, 
bb.  Statute  of  Limitations,  702. 

(f)  Bank's  Statement  of  Depositor's  Account,  702. 

(2)  Checks,  704, 


Digitized  by 


I 


Banks  and  Banking  691 


(a)  Definition  and  Nature,  704. 

(b)  Checks  as  Assignment  or  Appropriation,  704. 
aa.  Before  Acceptance,  704. 

bb.  After  Acceptance,  705. 

(c)  Payment,  705. 

a  a.  Duty  to  Pay,  705. 

(aa)  As  between  Bank  and  Drawer,  705. 

(bb)  As  between  Bank  and  Payee  or  Holder,  707. 
bb.  Authority  to  Pay,  707. 

(aa)  In  General,  707. 

(bb)  Forged  Check  or  Indorsement,  208. 
cc.  Proof  of  Payment,  710. 
dd.  Recovery  of  Payment  Induced  by  Fraud,  710. 

(d)  Certification  of  Checks,  711. 

(e)  Check  as  Payment,  711. 

(3)  Application  of  Deposits  to  Debts  Due  Bank,  712. 

(a)  Right  of  Bank  to  Make  Application,  712. 
aa.  In  General,  712. 

bb.  Nature  of  Right,  714. 

(b)  Bank's  Lien  on  Deposits,  714. 

c.  Special  Deposits,  715. 

d.  Certificate  of  Deposit,  716. 

e.  Interest  on  Deposits,  717. 

3.  With  Respect  to  Collection,  717. 

a.  Authority,  717. 

b.  Title  to  Paper  Deposited,  717. 

c.  What  Constitutes  Collection,  718. 

d.  Duty  and  Liability  of  Bank  to  Depositor,  718. 

(1)  In  General,  718. 

(2)  Necessity  for  Injury,  718. 

(3)  Negligence  a  Question  for  the  Jury,  719. 

(4)  Duty  to  Obey  Instructions,  719. 

(5)  Duty  of  Collecting  Bank  to  Protest  Paper,  719. 

(6)  Liability  of  Bank  for  Delivering  Bill  of  Lading  before 

Payment  of  Draft,  719. 

(7)  Rights  and  Liabilities  as  to  Proceeds,  720. 

(8)  Employment  of  Agent  or  Correspondent,  722. 
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CROSS  REFERENCES. 

See  the  titles  ASSIGNMENTS,  ante,  p.  86;  ASSIGNMENTS  FOR  THE  BENE- 
FIT OF  CREDITORS,  ante,  p.  113;  ASSOCIATIONS,  ante,  p.  275;  ASSUMP- 
SIT, ante,  p.  282;  ATTACHMENT,  ante,  p.  296;  BAILMENTS,  ante,  p.  616; 
BANKRUPTCY  AND  INSOLVENCY,  ante,  p.  631;  BEST  AND  SECONDARY 
EVIDENCE;  BILLS,  NOTES  AND  CHECKS;  BONDS;  BUILDING  AND 
LOAN  ASSOCIATIONS;  CONTRACTS;  CORPORATIONS;  COURTS; 
FOREIGN  CORPORATIONS;- FRAUD  AND  DECEIT;  GARNISHMENT; 
GIFTS;  INJUNCTIONS;  INTEREST;  JOINT  STOCK  COMPANIES; 
LOANS;  LOAN,  TRUST  AND  SAFE  DEPOSIT  COMPANIES;  NEGLI- 
GENCE; OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS; 
PAYMENT;  PLEDGE  AND  COLLATERAL  SECURITY;  RECEIVERS; 
SET-OFF,  RECOUPMENT  AND  COUNTERCLAIM;  STOCK  AND  STOCK- 
HOLDERS; TAXATION;  TELEGRAPHS  AND  TELEPHONES;  USAGES 
AND  CUSTOMS;  USURY;  VENUE. 


I.  Definitions. 

A.  NATIONAL  BANKS. 

National  banks  are  fiscal  agents  of 
the  federal  government.  Adair  v.  Rob- 
inson, 6  Tex.  C*v.  App.  275,  25  S.  W. 
734,  affirmed  in  93  Tex.  635,  no  op. 

National  banks  are  -created  by  vir- 
tue of  the  banking  laws  of  the  United 
States,  and  are  held  to  be  instru- 
ments designed  to  be  used  to  aid  the 
United  States  government  in  the  ad- 
ministration of  an  important  branch 
of  the  public  service.  Brooks  v.  State 
(Civ.  App.),  58  S.  W.  1032,  1034. 

B.  DEPOSITS. 

See  post,  "With  Respect  to  Depos- 
its," III,  B,  2. 

It  is  well  settled  that  a  bank  de- 
posit is  a  debt  owed  by  the  banker  to 
the  depositor.  House  v.  Kountze 
Bros.,  17  Tex.  Civ.  App.  402,  405,  43 
S.  W.  561,  affirmed  in  93  Tex.  641, 
no  op.  See,  also,  Harris  County  v. 
Campbell,  68  Tex.  22,  27,  3  S.  W.  243; 
Engelke  v.  Schlenker,  75  Tex.  559,  12 
S.  W.  999.  See  post,  "In  General," 
III,  B,  2,  b,  (1),  (a). 

II.     Incorporation,    Organization 
and  Control. 

Incorporation — National        Banks. — 

National   banks   are   created  .by  virtue 
of  the     banking    laws  of    the     United 


States.  Brooks  v.  State  (Civ.  App.), 
58  S.  W.  1032.  1034. 

A  national  banking  corporation  in- 
corporated under  and  by  virtue  of  the 
national  banking  laws  has  sufficiently 
complied  with  the  statutory  require- 
ments and  is  duly  incorporated.  Gill 
v.  First  Nat.  Bank  (Civ.  App.),  47  S. 
W.  751. 

Incorporation  under  Authority  of 
State  —  Constitutional  Restriction.  — 
The  power  of  the  legislature  to  create, 
renew  or  extend  "banking  or  discount- 
ing privileges"  within  this  State  is 
limited  by  §  16,  art.  16,  of  the  constitu- 
tion, which  declares  that  "no  corporate 
body  shall  hereafter  be  created,  re- 
newed or  extended  with  banking  or 
discounting  privileges"  but  this  section 
was  not  intended  to  prohibit  foreign 
banking  corporations  from  enforcing 
their  legal  rights  in  the  courts  of  this 
state.  Freeman  v.  Bank,  3  App.  Civ. 
Cases,  §  338. 

Section  16,  article  16,  of  the  constitu- 
tion of  Texas,  provides  that  "no  cor- 
porate body  shall  hereafter  be  created, 
renewed  or  extended  with  banking  or 
discounting  privileges."  Anderson  v. 
Cleburne  Bldg.,  etc.,  Assn.,  4  App  Civ. 
Cases,  §  174,  16  S.  W.  298. 

Proof  of  Organization. — Where  the 
evidence  showed  that  the  defendant 
called  itself  by  the  name  of  the  First 
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National  Bank  of  Denison,  and  with 
its  officers  exercised  banking  func- 
tions, it  was  held  that  the  bank  should 
be  held  to  the  act  of  congress  under 
which  it  was  organized,  as  evidence  of 
its  existence.  The  act  of  congress  pro- 
vides a  method  of  proving  the  organi- 
zation of  national  banks  ahd  this  act 
is  not  in  derogation  of  any  state  law. 
First  Nat.  3ank  v.  Randall,  1  App.  Civ. 
Cases,  §  971. 

State  Control  of  National  Banks. — 
The  purpose  of  the  national  banking 
laws  is  to  establish  a  banking  system 
uniform  throughout  the  United  States. 
No  state  can,  either  through  its  legis- 
lature of  its  courts,  abridge  the  power 
thus  conferred.  Green  v.  Bennett 
(Civ.  App.),  110  S.  W.  108,  115. 

m.  The  Exercise  of  Banking 
Functions. 
A.  RIGHT  AND  MODE  OF  EXER- 
CISE. 

1.  Functions  of  National  Banks  Gener- 

ally. 
Section  5136  of  the  Revised  Statutes 
of  the  United  States  provides  that  na- 
tional banks  shall  have  power:  "To 
exercise  by  its  board  of  directors  or 
duly  authorized  officers  or  agents,  sub- 
ject to  law,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the 
banking  business;  by  discounting  and 
negotiating  promissory  notes,  drafts, 
bills  of  exchange  and  other  evidence 
of  debt;  by  receiving  deposits;  by  buy- 
ing and  selling  exchange,  coin  and 
bullion;  by  loaning  money  on  per- 
sonal security;  and  by  obtaining,  issu- 
ing and  circulating  notes  according  to 
the  provisions  of  this  title."  In  con- 
struing this  statute  the  state  courts 
must  yield  to  the  interpretation  of 
such  laws  by  the  courts  of  the  United 
States.  Fidelity,  etc.,  Co.  v.  National 
Bank,  48  Tex.  Civ.  App.  301,  306,  106 
S.  W.  782,  affirmed,  no  op. 

2.  Ultra  Vires  Acts. 

See  the  title  CORPORATIONS. 
And  see  post,  "With     Respect  to  Con- 


tracts in  General,"  III,  B,  6;  "Liability 
of  Bank  for  Acts  of  Officers  and 
Agents,"  IV,  C. 

B.  DEALINGS,  DUTIES  AND  LIA- 
BILITIES. 

1.  Effect  of  Customs  for  Transacting 

Banking  Business. 
Admissibility  of  Evidence.— The 
general  custom  of  banks  to  pass  its 
exchange  drawn  by  shippers  of  cot- 
ton, on  their  foreign  customers,  to 
their  credit  and  allow  them  to  pay  for 
the  cotton  by  their  local  checks  was 
not  only  admissible  as  evidence  on  the 
question  as  to  whether  such  drafts 
were  deposited  to  the  credit  of  the 
shippers  or  to  their  sellers,  but  was 
conclusive  against  the  right  of  the 
bank  to  claim  the  profits  of  the  ship- 
pers on  their  sale  by  reason  of  a  lien 
which  they  claimed  on  the  cotton  for 
a  debt  due  the  bank  by  the  seller. 
Farmers,  etc.,  Bank  v.  Slayden,  8  Tex. 
Civ.  App.  63,  27  S.  W.  424,  citing 
Wootters  v.  Kaufman,  73  Tex.  395, 
397,  11  S.  W.  390.  See  post,  "With  Re- 
spect to  Collections,"  III,  B,  3. 

2.  With  Respect  to  Deposits, 
a.   In  General. 

Acceptance  While  Insolvent— Re- 
covery.— Where  a  depositor  is  de- 
frauded by  being  allowed  to  make  a 
deposit  in  an  insolvent  bank,  he  may 
in  a  suit  against  the  bank  recover  ei- 
ther the  thing  deposited  or  the  pro- 
ceeds thereof,  for  a  bank  in  that  condi- 
tion has  no  right  to  accept  deposits. 
Parker  v.  Crawford,  3  App.  Civ.  Cases, 
§  365. 

Defendants,  directors  in  a  private 
corporation,  when  sued  for  money  the 
plaintiff,  a  stockholder,  had  been  in- 
duced to  deposit  with  the  company, 
then  insolvent,  by  the  representations  of 
the  defendants,  they  having  accepted 
the  deposits  and  applied  them  to  the 
payment  of  a  debt  for  which  they 
were  sureties,  are  estopped  from  set- 
ting up  as  a  defense  in  a  suit  to  charge 
them  therefor,  their  want  of  authority 
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to    receive    the     deposits.     Kinkier  v. 
Junica,  84  Tex.  116,  19  S.  W.  359. 

Amount  of  Deposit.— The  amount 
which  has  or  has  not  been  deposited 
on  a  certain  day  is  a  question  for  the 
jury.  Ellis  v.  Garvey,  76  Tex.  371,  13 
S.  W.  320. 

Where  the  amount  deposited  on  a 
certain  day  is  the  subject  of  contro- 
versy in  an  action  by  a  bank  to  re- 
cover an  overdraft  of  defendant's  ac- 
count, and  the  bank  officials  testify 
and  introduce  the  books  to  show  that 
the  amount  was  $509.65  while  the  de- 
fendant testified  that  $1700  had  been 
deposited,  it  was  held  that  a  new  trial 
would  not  be  granted  because  of  the 
introduction  in  evidence  of  a  letter  to 
the  bank  president,  written  by  the 
bookkeeper  of  the  bank,  who  had  been 
employed  after  the  transaction  had 
taken  place,  which  tended  to  show  that 
the  books  had  not  been  correctly  kept 
and  that  money  had  been  deposited 
which  had  not  been  credited.  Ellis  v. 
Garvey,  76  Tex.  371,  13  S.  W.  320. 
b.  General  Deposits. 
(1)  Relation  between  Bank  and  De- 
positor. 

(a)    In  General. 

See  ante,  "Deposits,"  I,  B;  post, 
"Relation  Created  by  Deposit  of  Trust 
Funds,"  III,  B,  2,  b,  (1),  (c),  aa. 

A  general  deposit  with  a  banker 
creates,  as  between  the  bank  and  the 
depositor,  simply  the  relation  of  debtor 
and  creditor.  Baker  v.  Kennedy,  53 
Tex.  200,  citing  Duncan  v.  Magette,  25 
Tex.  245,  24«;  Van  Winkle  Gin,  etc.,  Co. 
v.  Citizens'  Bank,  89  Tex.  147,  153,  33 
S.  W.  862;  First  Nat.  Bank  v.  Green- 
ville Nat.  Bank,  84  Tex.  40,  19  S.  W.  334. 
See,  also,  Harris  County  v.  Campbell, 
68  Tex.  22,  27,  3  S.  W.  243;  House  v. 
Kountze  Bros.,  17  Tex.  Civ.  App.  402, 
43  S.  W.  561,  affirmed  in  93  Tex.  641, 
no  op. 

The  general  deposits  with  a  bank 
are  debts  against  it.  Engelke  v.  Schlen- 
ker,  75  Tex.  559,  561,  12  S.  W.  999. 

When  one  makes  a  general  deposit 


in  a  bank,  it  is  not  contemplated  that 
the  identical  money  shall  be  returned, 
but  the  relation  of  debtor  and  creditor 
arises  between  the  parties.  Temple- 
man  v.  Hutchings,  etc.,  Co.,  24  Tex. 
Civ.  App.  1,  3,  57  S.  W.  868,  affirmed 
in  93  Tex.  650,  no  op.,  citing  Van  Win- 
kle Gin,  etc.,  Co.  v.  Citizens'  Bank,  89 
Tex.  147,  153,  33  S.  W.  862.  See,  also, 
Hoskins  v.  Velasco  Nat.  Bank,  48  Tex. 
Civ.   App.   246,   107    S.   W.    598. 

Deposit  of  Checks  or  Things  Other 
than  Money. — A  deposit  with  a  bank  of 
checks  does  not  establish  the  relation 
of  debtor  by  the  bank  to  the  depositor. . 
First  Nat.  Bank  v.  Greenville  Nat. 
Bank,  84  Tex.  40,  19  S.  W.  334. 

When  money  is  deposited  with  a 
bank,  not  merely  for  safekeeping,  it 
becomes  the  property  of  the  bank,  and 
the  relation  of  debtor  and  creditor 
arises  between  them;  but  when  the  de- 
posit is  of  something  else  than  money, 
this  relation  can  not  arise  from  the 
mere  fact  of  deposit  as  on  an  implied 
contract.  First  Nat.  Bank  v.  Green- 
ville Nat.  Bank,  84  Tex.  40,  19  S.  W. 
334. 

Where  the  holder  of  a  check  pre- 
sents it  at  the  bank  upon  which  it  was 
drawn  and  the  bank  places  the  amount 
to  his  credit,  he  becomes  a  creditor  of 
the  bank  and  it  is  immaterial  that  the 
drawer  did  not  have  the  amount  of 
money  necessary  to  pay  the  check  de- 
posited to  his  credit  on  the  books  of 
the  bank  at  the  time  it  was  drawn, 
where  the  bank  owed  him  the  money 
and  had  the  amount  on  hand  with 
which  to  pay  the  check,  and  had  agreed 
to  pay  it  before  it  was  drawn.  Hub- 
bard v.  Pettey,  37  Tex.  Civ.  App.  453, 
85  S.  W.  509,  affirmed  in  101  Tex.  643, 
no  op.,  citing  Hoskins  v.  Dougherty,  29 
Tex.  Civ.  App.  318,  69  S.  W.  103,  af- 
firmed in  95  Tex.  680,  no  op. 
(b)    Title  to  Deposits. 

Money  Deposited  to  Credit  of  Two 
Persons  Jointly. — Where  money  is  de- 
posited in  a  bank  to  the  credit  of  two 
persons    jointly,  it  is    presumed    that 
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their  interests  in  the  deposit  are  equal. 
Tompkins  v.  McGinn  (Civ.  App.),  85 
S.  W.   452. 

The  possession  of  a  pass  book  by  one 
of  the  parties  in  whose  name  the  ac- 
count in  bank  stands  does  not  estab- 
lish the  sole  ownership  of  the  fund  in 
the  party  thus  in  possession;  it  merely 
evidences  a  deposit  in  their  joint  names. 
Tompkins  v.  McGinn  (Civ.  App.),  85 
S.  W.  452. 

Where  a  deposit  stands  in  the  names 
of  two  persons  jointly,  the  fact  that 
the  bank  recognized  the  right  of  both 
to  draw  the  entire  deposit  is  but  a 
construction  of  facts,  a  legal  inference 
which  can  have  no  weight  in  a  con- 
troversy as  to  their  rights  in  the  fund. 
Tompkins  v.  McGinn  (Civ.  App.),  85 
S.  W.  452. 

Temporary  Extension  of  Credit. — If 
the  bank,  relying  on  the  representation 
of  the  treasurer  that  the  county  needed 
the  money  and  would  replace  it  next 
day,  extended  credit  only  till  that  time, 
and  canceled  it  next  day  in  accord- 
ance with  the  understanding,  there 
would  be  no  liability,  it  being  imma- 
terial in  such  case  that  the  treasurer 
could  not  bind  the  county.  So  long 
as  the  bank  did  not  part  with  the  title 
to  its  money  it  could  withhold  it,  and 
the  entry  of  the  credit  on  such  under- 
standing created  no  greater  right  than 
grew  out  of  the  understanding.  Ander- 
son v.  Walker,  93  Tex.  119,  53  S.  W. 
821,  affirming  49  S.  W.  937. 

Title  as  between  Depositor  and 
Third  Person. — Plaintiffs,  as  cotton 
buyers,  purchased  from  B.  &  Co.  a 
quantity  of  cotton,  which  they  shipped 
and  sold  to  foreign  customers.  Before 
closing  the  purchase,  plaintiffs  made 
arrangements  with  the  defendant  bank 
whereby  they  drew  drafts  on  their  for- 
eign customers  for  the  amount  of  the 
price  for  which  they  had  sold  the  cot- 
ton to  such  foreign  customers,  with 
bills  of  lading  attached,  and  such 
drafts  were  deposited  with  defendant 
for  collection,  for  account  of  plaintiffs, 


less  an  agreed  exchange.  When  B.  & 
Co.,  bought  the  cotton,  they  procured 
the  money  therefor  from  defendant 
and  defendant  held  the  warehouse  re- 
ceipts as  its  security.  When  plaintiffs 
bought  the  cotton  from  B.  &  Co.,  the 
purchase  was  known  and  assented  to 
by  defendant,  though  plaintiffs  had  no 
notice  that  the  bank  claimed  a  lien  on 
the  cotton.  B.  &  Co.  paid  to  the  bank 
the  money  received  from  plaintiff,  and 
the  difference  between  this  and  the  net 
amount  of  the  draft  drawn  by  plaintiff 
on  their  foreign  customers  upon  the 
shipment  of  the  cotton  was  $803.63, 
which  amount  defendant  refused  to 
pay  to  plaintiffs,  but  claimed  it  by 
virtue  of  the  indebtedness  of  B.  &  Co. 
to  it  and  its  lien  on  the  cotton.  In  a 
suit  by  plaintiffs  against  bank  for  the 
amount  and  interest,  held,  as  the  fact 
that  plaintiffs  drew  their  drafts  and 
caused  them  to  be  placed  with  defend- 
ant was  not  controverted  by  either 
party,  it  was  not  error  for  the  court 
in  its  charge  to  state  that  such  fact 
was  admitted,  the  question  as  to 
whose  credit  same  were  placed  with 
bank  having  been  submitted  to  the 
jury.  Farmers,  etc.,  Bank  v.  Slayden, 
8  Tex.  Civ.  App.  63,  27  S.  W.  424. 

The  declarations  of  the  agent  of  B. 
&  Co.,  with  whom  plaintiffs  had  in- 
trusted their  drafts  upon  their  foreign 
customers  for  deposit  with  bank,  being 
immaterial,  it  was  not  error  to  exclude 
them.  Had  they  been  in  derogation  of 
plaintiff's  rights,  they  would  not  be 
bindmg  upon  plaintiffs,  as  defendant 
knew  who  was  entitled  to  credit  with 
the  drafts.  Farmers,  etc.,  Bank  v. 
Slayden,  8  Tex.  Civ.  App.  63,  27  S.  W. 
424. 

Where  the  testimony  clearly  shows 
that  the  drafts  were  drawn  by  plain- 
tiffs upon  their  customer  for  the  price 
at  which  they  sold  the  cotton,  and 
such  drafts  were  caused  to  be  placed 
by  appellees  in  the  bank,  under  a  per- 
fect understanding  as  to  what  ex- 
change the  bank  should  get,  and  the 
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officers  of  the  bank  who  transacted 
the  business  knew  and  spoke  of  the 
amount  of  profit  which  appellees  were 
making  out  of  the  trade,  under  such 
circumstances,  the  presumption  would 
be,  that  when  they  placed  or  caused 
to  be  placed,  the  drafts  in  the  bank, 
in  accordance  with  the  previous  un- 
derstanding, they  were  deposited  to 
their  own  credit.  If  defendant  bank 
claimed  otherwise,  it  assumed  the  bur- 
den of  showing  it  in  accordance  with 
the  defense  set  up  by  its  pleadings. 
Farmers,  etc.,  Bank  v.  Slayden,  8  Tex. 
Civ.  App.  63,  67,  27  S.  W.  424. 

As  to  gifts  of  bank  deposits,  see  the 
title  GIFTS. 
(c)  Deposit  of  Trust  Funds. 

See,  generally,  the  title  TRUSTS 
AND  TRUSTEES.  See  post,  "Rights 
and  Liabilities  as  to  Proceeds,"  III, 
B,  3,  d,  (7). 

aa.  Relation    Created    by  Deposit    of 
Trust  Funds. 

See  ante,  "Relation  between  Bank 
and  Depositor,"  III,  B,  2,  b,  (1). 

Money  deposited  in  the  name  of  an 
officer  or  trustee,  in  the  absence  of  an 
agreement  that  it  shall  be  held  as  a 
special  deposit,  does  not  create  the  re- 
lation of  bailor  and  bailee;  but  the 
bank  becomes  a  debtor,  and  the  de- 
positor a  creditor,  to  the  extent  of 
such  deposit;  and  the  bank,  unless  it 
lenows,  or  by  the  exercise  of  due  care 
could  have  known,  that  the  depositor's 
purpose  is  to  divert  the  fund,  may  law- 
fully honor  checks  drawn  upon  such 
deposit  by  the  officer  or  trustee  mak- 
ing the  deposit.  Anderson  v.  Walker 
(Civ.  App.),  49  S.  W.  937,  950,  affirmed 
in   93  Tex.  119,  53   S.  W.  821. 

Money  Deposited  under  Agreement. 
— Where  a  fund  was  deposited  with  a 
bank  under  an  agreement  which  ex- 
pressly provided  that  no  money  should 
be  paid  out  of  said  fund  except  to  the 
creditors  of  a  corporation  until  all  its 
debts  are  paid  and  discharged  in  full, 
the  deposit  became  a  trust  fund  for  the 
payment  of  a  corporation's  debts.     El- 


lis v.  National  Exchange  Bank,  38  Tex. 
Civ.  App.  619,  86  S.  W.  776,  affirmed 
in  101  Tex.  635,  no  op. 

bb.    Payment  of  Checks  as  Participa- 
tion in  Breach  of  Trust. 

As  to  payment  of  checks  generally, 
see  post,  "Obligation  to  Repay,"  III, 
B,  2,  b,  (1),  (d);  "Payment,"  III,  B,  2, 
b,   (2),  (c}. 

In  the  case  of  Coleman  v.  First  Nat. 
Bank,  94  Tex.  605,  607,  608,  63  S.  W. 
867,  affirming  43  S.  W.  938,  it  was  held 
that  a  depositor,  although  holding 
money  in  a  fiduciary  capacity,  may 
draw  it  out  of  the  bank  ad  libitum. 
The  bank  is  bound  to  honor  his  checks 
and  incurs  no  liability  in  so  doing  as 
long  as  it  does  not  participate  in  any 
misapplication  of  funds  or  breach  of 
trust.  The  mere  payment  of  the 
money  to,  or  upon  the  checks  of,  the 
depositor  does  not  constitute  a  par- 
ticipation in  an  actual  or  intended  mis- 
appropriation by  the  fiduciary,  al- 
though his  conduct  or  course  of  deal- 
ing may  bring  to  the  notice  of  the  bank 
circumstances  which  would  enable  it 
to  know  that  he  is  violating  his  trust. 
Such  -circumstances  do  not  impose 
upon  the  bank  the  duty  or  give  it  the 
right  to  institute  an  inquiry  into  the 
conduct  of  its  customer  in  order  to 
protect  those  for  whom  it  may  hold 
the  fund,  but  between  whom  and  the 
bank  there  is  no  privity.  Interstate 
Nat.  Bank  v.  Claxton,  97  Tex.  569, 
576,  80  S.  W.  604,  reversing  77  S. 
W.  44. 

Where  a  banker  becomes  inciden- 
tally aware  that  the  customer,  being  in 
a  fiduciary  or  a  representative  capacity, 
meditates  a  breach  of  trust  and  draws 
a  cheque  for  that  purpose,  the  banker, 
not  being  interested  in  the  transac- 
tion, has  no  right  to  refuse  the  pay- 
ment of  the  cheque,  for  if  he  did  so 
he  would  be  making  himself  a  party  to 
an  inquiry  as  between  his  customer 
and  third  persons.  He  would  be  set- 
ting up  a  supposed  jus  tertii  as  a 
reason      why      he      should     not      per- 
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form  his  own  distinct  obligation  to  his 
customer.  Interstate  Nat.  Bank  v. 
Claxton,  97  Tex.  569,  577,  80  S.  W. 
604,  reversing  77  S.  W.  44. 

The  mere  insolvency  of  a  factor,  that 
is,  inability  to  pay  his  debts  at  ma- 
turity, where  he  does  not  surrender  or 
the  law  assume  control  of  his  affairs, 
does  not  revoke  his  authority  to  de- 
posit and  check  against  the  funds  from 
sale  of  his  customers'  property;  the 
bank  could  not  question  his  right  to 
do  so,  as  long  as  the  customers  con- 
tinued to  employ  and  trust  him  with 
their  sales;  nor  did  it  become  liable  to 
them  for  honoring  his  checks  unless 
it  was  a  party  or  privy  to  his  breach 
of  trust.  Interstate  Nat.  Bank  v.  Clax- 
ton, 97  Tex.  569,  80  S.  W.  604,  revers- 
ing 77  S.  W.  44.  See  the  title  FAC- 
TORS AND  COMMISSION  MER- 
CHANTS. 

Where  money  is  deposited  in  a  bank 
to  the  credit  of  one,  having  an  open  ac- 
count with  it,  but  who  is  not  the  owner 
of  the  funds  so  deposited,  the  bank 
will  not  be  liable  for  allowing  him  to 
check  out  the  deposit  in  the  absence 
of  notice  of  the  real  ownership  of  the 
funds.  Davis  v.  Panhandle  Nat.  Bank 
(Civ.   App.),  29  S.  W.  926. 

In  the  case  of  Davis  v.  Panhandle 
Nat.  Bank  (Civ.  App.),  29  S.  W.  926, 
in  passing  on  the  question  of  the 
bank's  liability  for  the  payment  of  the 
factor's  checks  to  others  than  the  ces- 
tui que  trust,  it  was  said:  "As  to 
whether  the  bank  should  be  protected 
in  the  amount  it  allowed  H.  (the  de- 
positing trustee)  to  check  out,  will 
depend  on  the  question  of  notice.  If 
it  had  notice  of  the  real  ownership 
of  the  funds,  and  that  H.  was  not  au- 
thorized to  use  them  at  the  time  it 
honored  its  checks,  it  is  liable."  Inter- 
terstate  Nat.  Bank  v.  Claxton  (Civ. 
App.),  77  S.  W.  44,  46,  reversed  in  97 
Tex.   569. 

Fund  Deposited  by  One  as  Guard- 
ian.—When  C.  deposited  in  the  bank 
of  A.  &  L.  a  sum  of  money  due  to  the 


estate  of  his  ward,  J.,  and  the  money 
was  entered  to  the  credit  of  C,  guard- 
ian, the  fund  so  deposited  became  the 
money  and  property  of  the  ward's  cs- 
state.  Anderson  v.  Walker,  93  Tex. 
119,  53  S.  W.  821;  Skipwith  v.  Hurt, 
94  Tex.  322,  60  S.  W.  423,  reversing 
58  S.  W.  192.  A.  &  L.  were  notiHed 
by  the  fact  that  C.  made  the  deposit 
as  guardian  that  the  money  belonged 
to  the  estate  of  the  ward,  and  they 
could  not  lawfully  pay  it  to  any  per- 
son except  by  C.'s  order,  and  then  only 
for  the  uses  of  the  estate;  that  is,  they 
could  not  have  knowingly  applied  the 
money  in  their  hands  to  the  payment 
of  any  order  made  by  C.  in  any  other 
character  than  that  of  guardian,  nor 
could  they  have  applied  the  money  to 
the  payment  of  any  debt  due  from  C. 
personally  to  them,  or  to  any  other 
person.  Moore  v.  Hanscom,  101  Tex. 
293,  106  S.  W.  876,  877,  reversing  103 
S.  W.  665.  See  the  title  GUARDIAN 
AND  WARD. 

Agent  Depositing  Funds  of  Princi- 
pal to  His  Own  Credit — Where  an 
agent  to  whom  a  large  amount  of  spe- 
cie was  consigned  took  it  to  a  bank 
and  informed  the  officers  of  the  bank 
to  whom  it  belonged  that  he  had  no 
instructions,  and  proposed  to  deposit 
it  to  await  instructions,  whereupon  the 
officers  advised  him  to  deposit  it  in 
his  own  name  for  the  sake  of  con- 
venience of  drawing  it  out,  when  he 
should  receive  instructions  from  his 
principal,  it  was  held  that  a  privity  ex- 
isted between  the  bank  and  the  prin- 
cipal; and  that  by  passing  the  deposit 
to  the  private  account  of  the  agent, 
the  bank  was  guilty  of  a  fraudulent 
conversion  of  the  money  of  the  prin- 
cipal, for  which  the  latter  could  main- 
tain his  action;  and  at  whatever  time 
it  was,,  that  the  agent  was  permitted 
to  draw  upon  the  fund  upon  his  own 
account,  the  defendants  became  re- 
sponsible for  the  conversion  of  the  de- 
posit. It  is  not  necessary  to  determine 
or  inquire  what  would  have  been  the 
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rights  of  the  principal  or  the  liability 
of  the  bank,  if  the  latter  had  not  had 
notice  that  the  money  belonged  to  the 
principal.  If  the  bank  had  given  the 
agent  credit  on  the  faith  of  it,  suppos- 
ing it  to  be  his,  or  not  having  notice 
that  it  was  not  his  money,  to  the  ex- 
tent of  such  credit  given,  it  would  have 
had  the  right  to  retain  it  against  the 
demand  of  the  true  owner.  Com- 
mercial, etc.,  Bank  v.  Jones,  18  Tex. 
811.  See  the  title  PRINCIPAL  AND 
AGENT. 

Separate  Funds  of  Wife  Deposited 
by  Husband.— See  the  title  HUSBAND 
AND  WIFE. 

The  payment  by  a  bank  of  checks 
drawn  by  a  husband  on  the  funds  of 
his  wife,  with  knowledge  on  the  part 
of  the  officers  of  the  bank  that  the 
husband  was  appropriating  the  moneys, 
was  not  a  participation  by  the  bank 
in  such  conversion.  Coleman  v.  First 
Nat.  Bank  (Civ.  App.),  64  S.  W.  93. 

A  bank  can  not  be  charged  with  a 
conversion  of  the  separate  funds  of  a 
wife  which  the  husband  deposited  in 
bank,  checked  out  and  converted,  un- 
less it  colluded  with  the  husband  to 
convert  the  same  or  participated  in 
his  conversion.  Coleman  v.  First  Nat. 
Bank  (Civ.  App.),  64  S.  W.  93.  See, 
also,  Coleman  v.  First  Nat.  Bank,  17 
Tex.  Civ.  App.  132,  43  S.  W.  938,  af- 
firmed in  94  Tex.  605. 

Where  the  separate  funds  of  a  wife 
are  deposited  in  the  bank  to  her  credit 
by  her  husband,  the  husband  has  a 
right  to  check  out  such  funds.  Cole- 
man v.  First  Nat.  Bank  (Civ.  App.), 
64  S.  W.  93,  citing  and  approving 
Coleman  v.  First  Nat.  Bank,  17  Tex. 
Civ.  App.  132,  43  S.  W.  938.  See,  also, 
Coleman  v.  First  Nat.  Bank,  94  Tex. 
605,  63  S.  W.  867. 

The  husband  being  entitled  to  the 
sole  management  <of  the  wife's  sepa- 
rate property  (Rev.  Stat,  art.  2967), 
has  the  right  to  keep  her  money,  and 
hence  to  deposit  it  in  bank  and  draw 
it  out;  and  the  bank,  as  in  the  case  of 


deposit  by  a  trustee,  should  presume 
that  his  check  is  drawn  in  the  proper 
discharge  of  his  trust,  and  is  not 
charged  with  the  duty  of  seeing  that 
the  money  was  being  drawn  out  for 
the  wife's  use  from  the  fact  that  the 
husband  was  of  intemperate  or  im- 
provident habits.  Coleman  v.  First 
Nat.  Bank,  94  Tex.  605,  63  S.  W.  867, 
affirming  43  S.  W.  938. 

That  the  officers  and  agents  of  a 
bank  knew  that  the  husband  of  a  de- 
positor was  an  unsafe  man  to  intrust 
with  money,  and  that  he  was  accus- 
tomed to  squander  money,  does  not 
show  such  fraud  and  collusion  in  aid- 
ing the  husband  to  convert  his  wife's 
estate  as  to  deprive  it  of  the  right  to 
charge  the  checks  drawn  by  the  hus- 
band against  the  deposit  of  the  wife. 
Coleman  v.  First  Nat.  Bank,  17  Tex. 
Civ.  App.  132,  43  S.  W.  938,  affirmed 
in  94  Tex.  605. 

cc.    Appropriation  of  Deposit  in  Pay- 
ment of  Trustee's  Debt  to  Bank. 

See  post,  "Application  of  Deposits 
to  Debts  Due  Bank,"  III,  B,  2,  b,  (3). 

Where  money  deposited  in  a  bank 
was  known  by  the  bank  to  be  held  by 
the  depositors  in  trust,  the  bank,  in 
accepting  such  deposit  in  payment  of 
a  debt  due  it  by  the  depositors,  par- 
ticipated in  the  misapplication,  and  be- 
came liable  therefor.  Merchants'  Nat. 
Bank  v.  Phillip,  etc.,  Machinery  Co., 
15  Tex.  Civ.  App.  159,  39  S.  W.  217, 
affirmed  in  93  Tex.  667,  no  op. 

A  check  was  sent  to  defendant  bank 
to  indemnify  it  for  furnishing  a  bond 
for  plaintiff,  the  purpose  for  which  it 
was  given  being  indorsed  on  the 
check.  The  president  and  the  cashier, 
as  individuals,  became  sureties,  the 
check  was  deposited  to  their  credit, 
and  afterwards  paid,  and  they  exe- 
cuted a  receipt  therefor  to  plaintiff. 
Held,  the  proceeds  having  subse- 
quently been  used  to  pay  notes  held 
by  the  bank  against  such  officers,  that 
the  bank  was  liable  for  the  amount 
thereof,  as  a  participant  with  notice,  in 
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a  misappropriation  of  trust  funds. 
Merchants'  Nat.  Bank  v.  Phillip,  etc., 
Machinery  Co.,  15  Tex.  Civ.  App.  159, 
39  S.  W.  217,  affirmed  in  93  Tex.  667, 
no  op. 

It  has  been  very  well  settled  that  if 
an  executor  or  a  trustee  who  is  in- 
debted to  a  banker,  or  to  another  per- 
son having  the  legal  custody  of  the 
assets  of  a  trust  estate,  applies  a  por- 
tion of  them  in  the  payment  of  his 
own  debt  to  the  individual  having  that 
custody,  the  individual  receiving  the 
debt  has  at  once  not  only  abundant 
proof  of  the  breach  of  trust,  but  par- 
ticipates in  it  for  his  own  personal 
benefit.  Interstate  Nat.  Bank  v.  Clax- 
ton,  97  Tex.  569,  577,  80  S.  W.  604,  re- 
versing 77  S.  W.  44. 

Deposit  by  Factor. — A  bank,  know- 
ing that  a  factor  depositing  in  his  own 
name,  in  the  usual  course  of  his  busi- 
ness, money  received  from  sales  of 
live  stock  belonging  to  his  customers, 
was  insolvent,  became  liable  to  his 
principal  for  such  funds  which,  with 
the  depositor's  consent,  it  appropriated 
to  payment  of  his  own  debt  to  the 
bank;  but,  though  having  the  means  of 
knowing  that  he  was  thereby  misap- 
propriating money  belonging  to  his 
customers,  it  did  not  become  liable  to 
them  for  honoring  the  checks  of  the 
factor  in  favor  of  third  persons.  In- 
terstate Nat.  Bank  v.  Claxton,  97  Tex. 
569.  80  S.  W.  604,  reversing  77  S.  W.  44. 

In  Davis  v.  Panhandle  Nat.  Bank 
(Civ.  App.),  29  S.  W.  926,  the  bank 
was  held  liable  for  trust  funds  applied 
in  payment  of  the  indebtedness  of  the 
depositing  factor.  Interstate  Nat. 
Bank  v.  Claxton  (Civ.  App.),  77  S.  W. 
44,  reversed  in  97  Tex.  569.  See  the 
title  FACTORS  AND  COMMISSION 
MERCHANTS. 

The  proceeds  of  three  cars  of  calves, 
the  property  of  the  plaintiff,  shipped 
to  commission  merchants  in  Chicago 
in  the  name  of  H.,  was  by  them  de- 
posited in  defendant  bank  to  H.'s 
credit.     H.   had  an  open  account  with 


the  bank  and  was  indebted  to  it  and 
the  bank  applied  part  of  this  deposit 
to  the  payment  of  his  indebtedness. 
It  was  held,  irrespective  of  the  ques- 
tion of  notice  that  the  money  belonged 
to  plaintiff,  the  bank  had  no  right  to 
appropriate  the  money  to  the  satis- 
faction of  H/s  debt,  in  the  absence  of 
evidence  that  the  bank  had  lost  its 
debt  due  from  H.  by  reason  of  this 
transaction.  Davis  v.  Panhandle  Nat. 
Bank  (Civ.  App.),  29  S.  W.  926. 

Deposit  by  Sheriff  and  Tax  Col- 
lector.— When  a  sheriff  and  tax  col- 
lector, finding  himself  in  arrears  with 
the  state  on  his  tax  account,  borrows 
a  sum  from  the  bank  to  cover  the  de- 
ficit and  gives  his  note  therefor,  the 
bank  upon  the  maturity  of  the  note, 
has  no  right,  without  the  sheriffs  con- 
sent, to  apply  money  on  deposit, 
known  to  be  collections  of  taxes,  to  the 
payment  of  the  note.  Boyd  v.  Bell,  69 
Tex.  735,  7  S.  W.  657. 

Agent  Depositing  Uoftey  to  His 
Own  Credit — Where  an  agent  to 
whom  a  large  amount  of  specie  was 
consigned  took  it  to  a  bank  and  in- 
formed the  officers  of  the  bank  to 
whom  it  belonged,  but  that  he  had  no 
instructions,  and  proposed  to  deposit 
it  to  await  instructions,  whereupon  the 
officers  advised  him  to  deposit  it  in 
his  own  name  for  the  sake  of  con- 
venience of  drawing  it  out,  when  he 
should  receive  instructions  from  his 
principal,  it  was  held  that  there  clearly 
was  a  conversion  for  which  the  bank 
was  responsible  when  the  defendants 
permitted  him  to  appropriate  it  to  the 
payment  of  his  indebtedness,  and  the 
balancing  of  his  account  with  the 
bank.  Commercial,  etc.,  Bank  v.  Jones, 
18  Tex.  811. 

Where  an  agent,  to  whom  specie 
had  been  consigned,  deposits  the  same 
in  bank  to*  await  instructions,  and  in- 
forms the  bank  to  whom  it  belongs, 
and  the  bank  afterwards  permits  the 
agent  to  apply  the  money  to  his  pri- 
vate   account    with    the    bank;    qujere, 
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whether  the  doctrine  of  ratification  ap- 
plies, and  whether  any  settlement  of 
the  principal  with  the  agent,  short  of 
satisfaction  or  an  express  agreement 
to  discharge  the  bank,  would  have  that 
effect.  But  if  the  doctrine  of  ratifica- 
tion applies,  the  evidence  of  their  (the 
principals')  assent  and  acquiescence 
ought  to  be  very  clear  and  satisfac- 
tory, to  hold  them  bound  by  the 
fraudulent  appropriation  of  their 
funds,  to  the  very  parties  who  had 
practiced  the  fraud  upon  them.  Com- 
mercial, etc.,  Bank  v.  Jones,  18  Tex. 
811.  See  the  title  PRINCIPAL  AND 
AGENT. 

(d)    Obligation  to  Repay. 

See  ante,  "Payment  of  Checks  as 
Participation  in  Breach  of  Trust,"  III, 
B,  2,  b,  (1),  (c),  bb;  post,  "Duty  to 
Pay,"  III,  B,  2,  b,  (2),  (c),  aa. 

A  general  deposit  of  money  in  a 
bank  creates  an  indebtedness  on  the 
part  of  the  bank,  and  a  liability  to  pay 
back  the  money  without  interest.  The 
object  of  the  depositor  is  the  safe- 
keeping of  the  money;  and  the  con- 
sideration upon  which  it  is  received 
by  the  bank  is,  that  it  may  be  used 
until  needed.  It  loses  its  character  of 
bailment  and  becomes  a  loan.  The 
bank  is  liable  for  the  money  abso- 
lutely, however  it  may  have  been  lost. 
And  this  is  the  ordinary  mode  of  safe- 
keeping by  a  bank.  The  case,  however, 
is  different  with  a  special  deposit  in  a 
bank.  There  the  thing  deposited  is 
expected  to  be  kept  and  redelivered. 
Duncan  v.   Magette,  25  Tex.  245,  248. 

When  B.,  in  the  ordinary  way,  de- 
posited money  in  the  Velasco  National 
Bank,  he  thereby  became  its  creditor 
to  the  amount  of  his  deposit,  and  the 
ordinary  relation  of  debtor  and 
creditor  arose  between  them;  he  had 
no  right  thereafter  to  demand  of  the 
bank  the  return  of  the  identical  money 
so  deposited  by  him,  but  only  a  sum 
of  money  equal  to  that  which  he  had 
so  deposited.  The  deposit  then  be- 
came a  part  of  the  assets  of  the  bank 


and  where  the  assets  composed  in 
part  of  the  deposit  of  B.,  and  not  the 
deposit  of  B.  itself,  were  turned  over 
by  the  bank  to  H.  under  an  agreement 
that  H.  would  pay  its  debts,  the  agree- 
ment was  to  pay  the  debt  of  B.  out  of 
the  assets  received  by  H.,  not  that  H. 
would  return  to  B.  the  deposit  made  by 
him  in  the  Velasco  National  Bank.  Hos- 
kms  v.  Velasco  Nat  Bank,  48  Tex.  Civ. 
App.  246,  255,  107  S.  W.  598.  See,  also, 
Templeman  v.  Hutchins,  etc.,  Co.,  24 
Tex.  Civ.  App.  1,  57  S.  W.  868,  affirmed 
in  93  Tex.  650,  no  op.,  citing  Van 
Winkle  Gin,  etc.,  Co.  v.  Citizens'  Bank, 
89  Tex.  147,  153,  33  S.  W.  862. 

The  denial  by  a  bank  of  all  liability 
for  money  deposited  with  it  excuses 
the  depositor  from  drawing  a  check  as 
a  condition  of  her  right  to  withdraw 
the  deposit,  even  if  the  bank  would 
not  ordinarily  be  liable  until  a  check 
had  been  drawn.  Coleman  v.  First 
Nat.  Bank,  17  Tex.  Civ.  App.  132,  43 
S.  W.  938,  affirmed  in  94  Tex.  605. 

Deposit  of  Public  Funds — Indem- 
nity Bond. — An  indemnity  bond  exe- 
cuted in  order  to  induce  a  county 
treasurer  to  deposit  the  funds  of  the 
county  with  a  certain  banker,,  is  valid 
and  enforceable  in  case  of  the  failure 
of  the  bank.  Weddington  v.  Jones,  41 
Tex.  Civ.  App.  463,  91  S.  W.  818,  af- 
firmed in  101  Tex.  665,  no  ot>. 

(e)  Action  for  Recovery  and  Limita- 
tion, 
aa..  Action  to  Recover  for  Conversion 
of  Deposit 
Depositor's  Remedy  against  Person 
Wrongfully  Receiving  Deposit. — A  de- 
posited money  with  B,  a  banker;  the 
amount  was  passed  to  the  credit  of 
B  on  the  books  of  a  railway  company, 
and  a  receipt  therefor  was  given, 
which  recited  that  the  money  was  held 
"subject  to  the  order  of  C,  or  whom 
it  might  concern,  being  amount  of 
money  deposited  with  B  by  A  to  pay 
A's  draft  in  favor  of  C,  which  C  has 
not  called  for."  This  arrangement  was 
ratified    by    A.      Afterwards    the    corn- 
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pany  consolidated  the  deposit  with 
items  of  account  due  D,  who  received 
therefor  in  his  own  name  bonds  cover- 
ing the  whole  amount.  In  a  suit  by 
the  assignee  of  A  against  D  for  the 
bonds  covering  the  amount  of  this  de- 
posit, held,  that  no  trust  existed  on 
the  part  of  the  company  for  the  in- 
vestment of  the  deposit  in  bonds.  The 
company,  by  the  transaction,  was 
simply  substituted  for  B,  and  sub- 
rogated to  his  liability.  The  action  of 
the  company  in  placing  the  deposit  to 
the  credit  of  D,  if  unauthorized,  did  not 
make  D  the  trustee  for  A  or  authorize 
A  to  pursue  any  particular  investment 
made  by  D  of  the  fund.  A's  remedy 
against  D,  if  any,  was  for  money  re- 
ceived and  converted.  A  judgment 
against  D  for  the  amount  due  on  the 
deposit,  "which  may  be  discharged  by 
that  amount  in  value  of  bonds  of  the 
company,"  was  error  in  a  suit  brought 
for  the  recovery  of  the  bonds.  Baker 
v.  Kennedy,  53  Tex.  200. 

Suit  against  bankers  for  money  de- 
posited by  the  plaintiff  and  misappro- 
priated by  them.  They  pleaded  limi- 
tation and  general  denial.  On  trial 
the  defendant  offered  testimony  to 
prove  overdrafts  by  plaintiff  and  an 
.agreement  to  pay  interest.  Held,  that 
as  there  was  nothing  in  the  answer  as- 
serting the  right  to  recover  interest, 
the  testimony  was  rightly  excluded. 
Cotter,  etc.,  Co.  v.  Parks,  80  Tex.  539, 
16  S.  W.  307. 

Burden  of  Proof.— In  an  action  by  a 
wife  against  the  bank  to  recover  for 
the  conversion  of  'her  separate  funds 
which  her  husband  had  deposited  and 
which  the  bank  allowed  him  to  check 
out  and  convert,  it  was  held  that 
the  burden  was  not  on  the  defendant 
to  prove  payment,  and  to  produce  evi- 
dence as  to  whom  it  was  paid,  show- 
ing proper  receipts,  vouchers,  and 
orders,  and  that  the  same  was  paid 
to  a  person  authorized  to  collect  and 
receive  it,  but  the  burden  of  proof 
was   on   the   plaintiff  to   establish    her 


cause  of  action.    Coleman  v.  First  Nat 
Bank  (Civ  App.),  64  S.  W.  93. 

bb.   Statute  of  Limitations. 

See,  generally,  the  title  LIMITA- 
TION OF  ACTIONS  AND  AD- 
VERSE  POSSESSION. 

Where,  in  an  action  by  a  depositor 
to  recover  a  bank  deposit  claimed  by 
a  third  party,  the  bank,  without  plead- 
ing the  statute  of  limitations,  appears 
as  an  impartial  stakeholder,  and  of- 
fers to  pay  the  money  in  its  possession 
to  whichever  party  the  court  decides 
is  entitled  to  it,  the  statute  of  limita- 
tions is  not  available  either  to  the 
plaintiff  or  the  bank  as  a  defense 
against  the  third  party  claiming  the 
fund.  McCormick  v.  National  Bank 
(Civ.  App.),  106  S.  W.  747. 

An  action  for  money  deposited  in 
a  bank  is  not  barred  by  limitations, 
where  less  than  two  years  have  elapsed 
since  demand  for  the  money  was  made 
of  the  bank,  or  its  receiver.  Arnold  v. 
Penn,  11  Tex.  Civ.  App.  325,  32  S. 
W.  353. 

(f)    Bank's   Statement  of   Depositor's 
Account 

See  post,  "Forged  Check  or  Indorse- 
ment," III,  B,  2,  b,  (2),  bb,  (bb). 

Effect  of— As  Binding  Bank.— A 
written  statement  given  by  a  bank  to 
the  finance  committee  of  a  county 
showing  that  the  county  treasurer  had 
to  his  credit  a  certain  amount  in  the 
bank  was  not  a  contract  fixing  the 
rights  of  the  county  in  the  bank.  It 
occupies  no  higher  plane  than  would 
a  verbal  statement  or  admission,  and, 
apart  from  the  question  of  estoppel, 
was  not  conclusive,  and  could  be  ex- 
plained or  contradicted.  Anderson  v. 
Walker  (Civ.  App.),  49  S.  W.  937,  af- 
firmed in  93  Tex.  119,  53  S.  W.  821. 

In  order  that  statements  by  a  bank 
as  to  the  amount  of  county  funds  a 
treasurer  had  on  deposit,  made  to  a 
finance  committee  appointed  by  the 
district  court  to  examine  his  accounts, 
should  estop  the  bank  from  denying 
that  it  so  held  the  amount  represented, 
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it  should  appear  that  the  statement  in 
question  came  to  the  knowledge  of  the 
authorities  representing  the  county  and 
influenced  them  to  take  or  omit  some 
action  by  reason  of  it,  and  that  the 
county  had  sustained  loss  of  its 
money  in  consequence  of  the  represen- 
tation. Anderson  v,  Walker,  93  Tex. 
119,  53  S.  W.  821,  affirmed  in  49  S. 
W.   937. 

An  entry  by  a  bank,  on  a  pass  book 
delivered  to  a  depositor,  of  the  amount 
credited  on  such  depositor's  account,  is 
not  a  contract.  It  is  of  no  more  force 
than  a  receipt,  and  may  be  explained 
as  may  a  receipt.  Such  an  entry,  un- 
explained, may  be  prima  facie  evidence 
of  an  obligation  on  the  part  of  the 
bank  to  pay  to  the  order  of  the  de- 
positor the  sum  stated;  but  it  is  not 
conclusive  proof  of  that  fact.  Ander- 
son v.  Walker  (Civ.  App.),  49  S.  W. 
937,  950,  affirmed  in  93  Tex.  119,  53  S. 
W.  821. 

Deputy  of  Depositor  to  Examine 
Statement  and  Notify  Bank  of  Mis- 
takes.— See  post,  "Forged  Check  or 
Indorsement/'  III,  B,  2,  b,  (2),  (c), 
bb,  (bb). 

It  is  the  duty  of  a  depositor  to  ex- 
amine a  statement  of  his  account 
within  a  reasonable  time  and.  notify 
the  bank  in  regard  to  a  misapplication 
of  his  funds;  and  his  failure  to  do  so 
will  estop  him  from  recovering  funds 
misapplied,  if  such  failure  has  operated 
to  the  prejudice  of  the  bank.  Fifth 
Nat.  Bank  v.  Iron  City  Nat.  Bank,  92 
Tex.  436,  49  S.  W.  368,  affirming  47  S. 
W\  533,  citing  Weinstein  v.  National 
Bank,  69  Tex.  38,  6  S.  W.  171. 

Silence  of  Depositor  as  a  Ratifica- 
tion Statement. — Mere  silence  of  a 
depositor  in  regard  to  misapplication 
of  his  funds  by  a  bank  will  not  estop 
him  from  recovering,  in  the  absence 
of  evidence  that  the  bank  was  preju- 
diced thereby;  but  such  evidence  need 
not  be  direct  where  the  circumstances 
afforded  a  sufficient  basis  for  inferring 
injury.     Fifth   Nat.  Bank  v.   Iron  City 


Nat.   Bank,  92  Tex.  436,  438,  49  S.  W. 
368,  affirming  47  S.  W.  533. 

Where  the  insolvent  cashier  of  plain- 
tiff bank  instructed  defendant  bank  to 
apply  plaintiff's  deposit  to  the  pay- 
ment of  a  loan  to  such  cashier  and 
this  was  done,  without  notice  of  want 
of  authority,  and  at  the  end  of  a  month 
defendant  sent  to  plaintiff  a  statement 
of  account  showing  the  transaction, 
which  was  seen  by  plaintiff's  book- 
keeper and  by  one  of  its*  directors,  a 
failure  to  give  notice  of  a  want  of  au- 
thority in  the  cashier  within  a  reason- 
able time  and  until,  more  than  six 
months  thereafter,  the  cashier  was 
discharged  and  had  subsequently  be- 
come a  fugitive  from  justice,  whereby 
defendant  was  deprived  of  his  testi- 
mony and  the  opportunity  by  legal 
proceedings  or  moral  suasion  to  pro- 
tect itself,  operated  to  estop  plaintiff 
to  deny  such  cashier's  authority  to 
have  the  deposit  so  applied.  Iron  City 
Nat.  Bank  v.  Fifth  Nat.  Bank,  31  Tex. 
Civ.  App.  308,  71  S.  W.  612,  affirmed  in 
97  Tex.  637,  no  op.  Following  opinion 
of  supreme  court  on  a  former  appeal. 
Fifth  Nat.  Bank  v.  Iron  City  Nat. 
Bank,  92  Tex.  436,  49  S.  W.  368,  af- 
firming 47  S.  W.  533. 

Plaintiff,  z.  bank,  kept  deposits  with 
defendant  .bank.  By  direction  of  plain- 
tiff's cashier  defendant  applied  plain- 
tiff's deposit  to  payment  of  such 
cashier's  personal  debt  to  plaintiff,- 
and  returning  him  the  note  so  paid  and 
collateral  held  to  secure  it,  sent  plain- 
tiff, at  the  end  of  the  month,  a  state- 
ment showing  such  application  of  its 
deposit;  to  this  no  objection  was 
made  until  nearly  a  year  later,  when 
suit  was  brought  for  the  money  so 
misapplied.  The  cashier  was  insolvent 
and  had  then  become  a  fugitive.  Held, 
that  under  these  circumstances  de- 
fendant's plea  of  estoppel  should  be 
submitted  to  the  jury;  the  court  could 
not  say  as  matter  of  law  that  there 
was  no  evidence  that  it  had  been  in- 
jured by  plaintiff's  silence.     Fifth  Nat. 
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Bank  v.  Iron  City  Nat.  Bank,  92  Tex. 
436,  49  S.  W.  368,  affirming  47  S.  W. 
533. 

Plaintiff,  a  bank,  kept  deposits  with 
defendant  bank.  By  direction  of  the 
plaintiff's  cashier,  defendant  applied 
plaintiff's  deposit  to  the  payment  of 
such  cashier's  personal  debt,  and  re- 
turning him  the  note  so  paid  and  col- 
lateral held  to  secure  it,  sent  the  plain- 
tiff, at  the  end  of  the  month,  a  state- 
ment showing  such  application  of  this 
deposit;  to  this  no  objection  was  made 
until  nearly  a  year  later,  when  suit 
was  brought  for  the  money  so  misap- 
plied. The  cashier  was  insolvent  and 
had  then  become  a  fugitive.  It  was 
held  that  there  was  nothing  shown 
which  would,  upon  any  fair  or  rea- 
sonable theory,  serve  to  resolve  a  mere 
silence  of  the  plaintiff's  into  a  ratifi- 
cation of  the  cashier's  act.  Iron  City 
Nat.  Bank.  v.  Fifth  Nat.  Bank  (Civ. 
App.),  47  S.  W.  533,  affirmed  in  92 
Tex.  436. 
(ft)    Checks. 

(a)  Definition  and  Nature. 

See  the  title  BILLS,  NOTES  AND 
CHECKS. 

(b)  Check  as  Assignment  or  Appro- 
priation. 

See  post,  "Duty  to  Pay,"  III,  B,  2, 
b,  (2),  (c),  aa.  See,  also,  the.  title  AS- 
SIGNMENTS, ante,  p.  86. 
aa.  Before  Acceptance. 
•  General  Rule. — The  simple  drawing 
and  delivering  a  check  or  draft  does 
not  assign  the  fund  against  which  it 
is  drawn.  New  York  Life  Ins.  Co.  v. 
Patterson,  35  Tex.  Civ.  App.  447,  452, 
80  S.  W.  1058,  affirmed  in  98  Tex.  626, 
no  op. 

It  is  held  in  House  v.  Kountz  Bros., 
17  Tex.  Civ.  App.  402,  403,  43  S.  W. 
561,  affirmed  in  93  Tex.  641,  no  op. 
that  a  draft  drawn  upon  funds  on  de- 
posit in  a  bank  when  not  accepted  is 
simply  an  obligation  binding  the 
drawer,  and  is  not  an  assignment  of 
that  amount  of  funds  in  the  bank  so 
as    to    operate    as    a    transfer    of    the 


same  to  the  drawee  or  give  him  a 
right  of  action  against  the  bank.  Terry 
v.  Dale,  27  Tex.  Civ.  App.  1,  9,  65  S. 
W.  51,  396,  affirmed  in  95  Tex.  687, 
no  op. 

The  decisions  which  support  the 
case  of  House  v.  Kountze  Bros.,  17 
Tex.  Civ.  App.  402,  43  S.  W.  561,  af- 
firmed in  93  Tex.  641,  no  op.,  main- 
tain that  merely  drawing  and  deliv- 
ering a  check  or  draft  does  not  as- 
sign the  debt  or  any  portion  thereof, 
and  that  until  the  drawee  accepts  he 
does  not  become  liable  to  the  payee 
named  in  the  instrument.  When  the 
instrument  is  so  framed  as  to  assign 
any  portion  of  a  debt  or  fund,  the  rule 
is  different.  Gamer  v.  Thomson,  35 
Tex.  Civ.  App.  283,  79  S.  W.  1083,  cit- 
ing Harris  County  v.  Campbell,  63 
Tex.  22,  3  S.  W.  243;  Texas  Builders' 
Supply  Co.  v  National  Loan,  etc.,  Co., 
22  Tex.  Civ.  App.  349,  54  S.  W.  1039„ 
affirmed  in  93  Tex.  721,  no  op.;  Clark 
v.  Gillespie,  70  Tex.  513,  516,  8  S. 
W.    121. 

Since  the  fund  in  bank  belongs  to 
the  depositor  until  withdrawn  by  the 
presentation  of  checks,  it  would  seem 
that  a  check  is  not  an  assignment  pro 
tanto  of  funds  in  bank.  Pink  Front 
Bankrupt  Store  v.  Mistrot  &  Co.,  40 
Tex.  Civ.  App.  375,  90  S.  W.  75. 

Contrary  View. — In  Doty  v.  Cald- 
well (Civ.  App.),  38  S.  W.  1025,  a 
check  was  held  to  be  a  partial  assign- 
ment of  the  deposit  of  the  drawer.  See, 
also,  First  Nat.  Bank  v.  Randall,  1 
App.  Civ.  Cases,  §  971. 

There  is  no  reason  why  a  check  is 
not  as  clearly  an  assignment  or  trans- 
fer of  a  debt  or  a  part  thereof,  as  sny 
other  writing,  nor  is  there  any  reason 
for  holding  that  a  debt  due  by  a  bank 
stands,  in  this  respect,  different  from 
debts  due  from  others.  Doty  v.  Cald- 
well (Civ.  App.),  38  S.  W.  1025. 

As  between  Holder  and  Garnishing 
Creditor. — An  assignment  of  a  bank 
deposit  by  the  execution  by  the  de- 
positor of  a  draft  thereon  as  payment 
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on  an  existing  indebtedness  is  good  as 
against  a  garnishment  served  at  suit 
of  other  creditors  of  the  depositor, 
after  the  execution  of  the  draft  and 
before  presentation  and  acceptance. 
New  York  Life  Ins.  Co.  v.  Patterson, 
35  Tex.  Civ.  App.  447,  80  S.  W.  1058, 
affirmed  in  98  Tex.  626,  no  op. 

Where  a  debtor,  having  funds  to 
his  credit  in  a  bank,  drew  a  check 
thereon  in  favor  of  one  of  his  credit- 
ors before  garnishment  of  the  bank  by 
another  creditor,  the  delivery  of  the 
check  operated  as  an  equitable  assign- 
ment of  so  much  of  the  fund,  although 
the  bank  had  no  notice  thereof  at  that 
time,  and  the  bank  was  authorized  to 
make  payment  of  the  check  after  the 
garnishment  had  been  served  upon  it. 
Neely  v.  Grayson  County  Nat.  Bank, 
25  Tex.  Civ.  App.  513,  61  S.  W.  559. 
bb.   After  Acceptance. 

Where  contractors  draw  an  order 
or  draft  against  the  owner  of  the  build- 
ing in  favor  of  the  material,  which 
draft  is  to  be  paid  out  of  the  first 
money  which  should  become  due  the 
drawers,  it  was  held  upon  acceptance 
of  the  draft  that  inasmuch  as  it  was 
the  intention  of  the  parties  that  it 
should  be  paid  out  of  the  fund,  it  was 
an  equitable  assignment  of  so  much 
of  the  fund  and  that  the  materialmen 
could  recover  from  the  owner  thereon. 
Johnson  v.  Amarillo  Imp.  Co.,  88  Tex. 
505,  31  S.  W.  503. 

The  drawer  of  certain  checks  owed 
the  party  for  whose  benefit  the  checks 
were  drawn  the  amounts  for  which 
they  were  drawn,  and  it  was  agreed 
by  him  and  them  that  he  would  pay 
to  them  the  aggregate  amount  of  the 
two  checks  on  his  indebtedness  to 
them.  He  had,  prior  to  the  execution 
and  delivery  of  the  checks,  informed 
them  that  he  had  funds  in  the  Dallas 
bank,  and  desired  to  pay  them  out  of 
that  fund,  and  the  method  of  col- 
lecting or  getting  the  money  out  of 
the  bank  was  discussed,  and  it  was 
agreed  between  interveners  and  the 
drawer  that  he  should  issue  a  check 
2  Tex— 45 


payable  to  the  El  Paso  bank,  so  that 
that  bank  could  collect  the  amount 
and  pay  same  over  to  interveners. 
Immediately  after  the  first  check  was 
issued  interveners  had  the  El  Paso 
bank  telegraph  the  Dallas  bank  to  as- 
certain whether  or  not  the  drawer  had 
funds  in  that  bank,  and  that  bank  re- 
plied that  he  had  deposited  with  it 
$283.  Then  the  drawer  issued  the 
second  check  and  delivered  it  to  in- 
terveners, and  they  then  gave  to  the 
said  drawer  their  receipt  for  the  ag- 
gregate amount  of  the  two  checks. 
The  legitimate  inference  is  that  such 
checks  by  the  said  drawer  operated  to 
transfer  or  assign  to  interveners  $275 
of  the  fund  he  had  deposited  with  the 
Dallas  bank.  New  York  Life  Ins.  Co. 
v.  Patterson,  35  Tex.  Civ.  App.  447, 
452,  80  S.  W.  1058,  affirmed  in  98  Tex. 
626,  no  op. 

A  check  for  $1,800  drawn  by  E.  F. 
and  W.  S.  Ikard  on  the  Henrietta  Na- 
tional Bank  was  offered  to  the  State 
National  Bank  by  an  indorsee.  The 
cashier  telegraphed  to  the  Henrietta 
National  Bank  as  follows:  "Will  you 
pay  E.  F.  and  W.  S.  Ikard's  check  for 
$1,800  on  presentation  ?"  The  cashier 
replied  on  the  same  day  by  telegram: 
"Yes,  will  pay  the  Ikard  check."  Upon 
this  the  check  was  discounted  and  at 
once  mailed  to  the  drawee.  Payment 
was  refused.  Held,  that  the  descrip- 
tion given  in  the  telegram,  with  the 
reply,  being  acted  upon,  was  sufficient 
in  a  suit  by  the  State  National  Bank 
to  bind  the  Henrietta  National  Bank 
in  an  action  for  a  failure  or  refusal  to 
pay  the  check.  Henrietta  Nat.  Bank 
v.  State  Nat.  Bank,  80  Tex.  648,  16  S. 
W.  321. 

(c)  Payment, 
aa.   Duty  to  Pay. 

See  ante,  "Obligation  to  Repay," 
III,  B,  2,  b,  (1),  (d);  "Payment  of 
Checks  as  Participation  in  Breach  of 
Trust,"  III,  B,  2,  b,  (1),  (c),  bb. 

(aa)    As  between  Bank  and  Drawer. 

The  very  relation  of  the.  bank  to  its 


Digitized  by 


Google 


706 


Banks  and  Banking 


depositor,  as  it  is  commonly  known 
and  understood,  is  that  it  will  pay,  in 
whole  or  in  part,  upon  checks  of  the 
depositor.  Doty  v.  Caldwell  (Civ. 
App.),  38  S.  W.  1025. 

When  the  check  of  a  depositor,  hav- 
ing sufficient  funds  in  bank  to  meet  it, 
is  presented  for  payment,  the  bank 
has  no  right  to  raise  a  question  as  to 
how  the  funds  of  such  depositor  were 
acquired.  First  Nat.  Bank  v.  Randall, 
1  App.  Civ.  Cases,  §  971,  citing  Com- 
mercial, etc.,  Bank  v.  Jones,  18 
Tex.  811. 

Where  the  deposit  of  the  drawer  is 
sufficient  to  cover  the  payment  of  a 
check,  the  bank  refusing  to  pay  it  will 
be  liable  for  damages.  First  Nat. 
Bank  v.  Randall,  1  App.  Civ.  Cases,  § 
971,  citing  Commercial,  etc.,  Bank  v. 
Jones,  18  Tex.  811. 

"A  bank  must  honor  the  checks  of 
its  depositors  drawn  in  proper  form, 
without  regard  to  the  use  of  the  de- 
positor is  going  to  make  of  the  fund. 
The  only  limitation  is  that  the  bank 
must  not  itself  participate  in  the 
profits  of  the  fraud.  If  a  bank  par- 
ticipates in  the  misapplication  of  trust 
money,  it  is  liable;  as  where  money 
deposited  by  A  in  his  own  name  and 
known  by  the  bank  to  belong  to  an- 
other, was  applied  by  A  to  pay  his 
debt  to  the  bank,  it  was  held  liable  to 
the  principal."  Merchants'  Nat.  Bank 
v.  Phillip,  etc.,  Machinery  Co.,  15  Tex. 
Civ.  App.  159,  162,  39  S.  W.  217,  af- 
firmed in  93  Tex.  667,  no  op.,  citing 
Commercial,  etc.,  Bank  v.  Jones,  18 
Tex.  811. 

In  an  opinion,  by  Lord  Westbury, 
this  statement  of  principle  occurs: 
"Tjie  relation  between  banker  and  cus- 
tomer is  somewhat  peculiar,  and  it  is 
most  important  that  the  rules  which 
regulate  it  should  be  well  known  and 
carefully  observed.  A  banker  is  bound 
to  honor  an  order  of  his  customer  with 
respect  to  the  money  belonging  to 
that  customer  which  is  in  the  hands  of 
the  banker;  and  it  is  impossible  for  the 


banker  to  set  up  a  jus  tertii  against 
the  order  of  the  customer,  or  to  refuse 
to  honor  his  draft  on  any  other  ground 
than  some  sufficient  one  resulting  from 
an  act  of  the  customer  himself.  In- 
terstate Nat.  Bank  v.  Claxton,  97  Tex. 
569,  577,  80  S.  W.  604,  reversing  77  S. 
W.   44. 

Damage  for  Refusal  to  Pay.— Interest 
may  be  allowed  as  to  measure  of  dam- 
ages for  a  bank's  wrongful  refusal  to 
pay  a  depositor's  check.  First  Nat 
Bank  v.  Randall,  1  App.  Civ.  Cases,  § 
971,  citing  Commercial,  etc.,  Bank  v. 
Jones,  18  Tex.  811. 

Charges  in  action  to  recover  dam- 
ages against  a  bank  for  causing  loss  of 
credit  and  failure  in  business  by  a 
depositor  by  refusing  to  honor  drafts 
on  his  deposit,  held  not  to  require 
proof  of  unnecessary  elements  of  plain- 
tiff's case  in  order  to  entitle  him  to 
recover.  Owen  v.  American  Nat  Bank, 
36  Tex.  Civ.  App.  490,  81  S.  W.  988,  af- 
firmed in  98  Tex.  627,  no  op. 

Overdrafts. — A  bank  can  not  be  re- 
quired to  pay  a  draft  unless  the  drawer 
thereof  has  sufficient  funds  on  hand 
in  the  bank  to  meet  it.  Gibbs  Nat. 
Bank  v.  Citizens'  Bank  (Civ.  App.),  103 
S.  W.  776. 

Where  the  drawer  of  a  draft  was  not 
authorized  to  overdraw  his  account  and 
the  draft  was  not  accepted  by  the  bank, 
the  bank  was  not  precluded  from  deny- 
ing the  authority  of  the  drawer  to 
draw  the  draft  and  its  own  responsi- 
bility and  want  of  liability  thereof. 
Gibbs  Nat.  Bank  v.  Citizens'  Bank 
(Civ.  App.),  108  S.  W.  776. 

Check  for  More  than  Amount  of  De- 
posit Where  Bank  Owes  Drawer.— It 
is  immaterial  that  the  drawer  of  a 
check  di4  not  have  the  amount  of 
money  necessary  to  pay  the  check  de- 
posited to  his  credit  on  the  books  of 
the  bank  at  the  time  it  was  drawn, 
where  the  bank  owed  him  the  money 
and  had  the  amount  on  hand  with 
which  to  pay  the  check,  and  had  agreed 
to  pay  it  before  it  was  drawn,  for  un- 
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der  those  facts  he  is  in  the  same  posi- 
tion as  he  would  be  if  he  had  had  the 
money  placed  to  his  credit  on  the 
books  of  the  bank.  Hubbard  v.  Pet- 
tey,  37  Tex.  Civ.  App.  453,  85  S.  W. 
509,  affirmed  in  101  Tex.  643,  no  op., 
citing  Hoskins  v.  Dougherty,  29  Tex. 
Civ.  App.  318,  69  S.  W.  103,  affirmed 
in  95  Tex.  680,  no  op. 

(bb)    As  between  Bank  and  Payee  or 
Holder. 

See  ante,  "Check  as  Assignment  or 
Appropriation/'  III,  B,  2,  b,  (2),   (b). 

General  Rule. — The  holder  of  an  un- 
accepted bank  check  can  not  maintain 
an  action  thereon  against  the  bank. 
House  v.  Kountze  Bros.,  17  Tex.  Civ. 
App.  402,  43  S.  W.  561,  affirmed  in  93 
Tex.  641,  no  op.  See,  also,  Gamer  v. 
Thomson,  35  Tex.  Civ.  App.  283,  79  S. 
W.  1083;  Terry  v.  Dale,  27  Tex.  Civ. 
App.  1,  65  S.  W.  51,  396,  affirmed  in 
95  Tex.  687,  no  op.;  New  York  Life 
Ins.  Co.  v.  Patterson,  35  Tex.  Civ.  App. 
447,  452,  80  S.  W.  1058,  affirmed  in  98 
Tex.  626,  no  op. 

Contrary  View. — In  First  Nat.  Bank 
v.  Randall,  1  App.  Civ.  Cases,  §  971,  it 
was  held,  that  the  consideration  flow- 
ing to  a  bank  from  the  receipt  of  de- 
posits was  such  that  its  refusal  to 
honor  a  check  drawn  by  a  depositor 
gave  the  holder  of  such  check  a  right 
of  action  against  the  bank. 

"The  holder  of  &  check  given  on  a 
bank  for  a  part  of  a  deposit  has  a  right 
of  action  against  the  bank.  *  *  *  The 
only  case  in  which  it  has  been  decided 
in  this  state,  that  we  have  been  able  to 
find,  is  First  Nat.  Bank  v.  Randall,  1 
App.  Civ.  Cases,  §§  971,  975,  which 
merely  adopts  the  result  reached  by 
Mr.  Daniel  in  his  work  on  Negotiable 
Instruments,  in  favor  of  the  right  of 
action."  Doty  v.  Caldwell  (Civ.  App.), 
38  S.  W.  1025. 

"When,  *  *  *  a  check  is  given  to  a 
third  person,  the  implied  or  prear- 
ranged consent  of  the  bank  to  such 
transactions  is  present,  and  hence  there 
is    reason   for  holding  that  there  is  a 


privity  of  contract.  The  bank  is  fully 
secured  by  the  rule  which  protects  it 
when  it  has  paid  out  the  money  before 
it  has  received  notice  of  the  existence 
of  the  check.  The  inconvenience  that 
it  is  claimed  may  result  to  the  banker 
from  the  application  of  this  rule  fur- 
nishes no  reason  that  would  not  apply 
as  well  to  other  kinds  of  debts."  Doty 
v.  Caldwell  (Civ.  App.),  38  S.  W.  1025, 
1026,  citing  Harris  County  v.  Campbell, 
68  Tex.  22,  27,  3  S.  W.  243. 
bb.  Authority  to  Pay. 
(aa)     In  General. 

See  ante,  "Duty  to  Pay,"  III,  B,  2,  b, 
(2),  (c),  aa. 

As  to  Duty  to  Pay  Trustee's  Checks 
Drawn  against  Trust  Deposit. — See 
ante,  "Payment  of  Checks  as  Participa- 
tion in  Breach  of  Trust,"  III,  B,  2,  b, 
(1),  (c),  bb. 

Husband's  Check  Drawn  of  Wife's 
Money. — See  ante,  "Payment  of  Checks 
as  Participation  in  Breach  of  Trust," 
III,  B,  2,  b,  (1),  (c),  bb. 

Where  Depositor  Authorizes  Checks 
of  Another  against  His  Funds. — A  rep- 
resentation made  by  a  depositor  to  a 
bank  that  his  brother  was  a  partner  in 
reference  to  the  deposit,  and  also,  in 
the  same  connection,  that  his  brother 
had  the  right  to  sign  the  depositor's 
name  to  checks  on  the  deposit,  and 
that  he  was  fully  authorized  to  draw 
and  receive  said  money  or  any  part 
thereof,  would  authorize  the  bank  to 
pay  the  deposit  to  the  brother,  it  mat- 
ters not  in  what  manner  drawn.  Bruni 
v.  Garza  (Civ.  App.),  26  S.  W.  108. 
See  the  title  PARTNERSHIP. 

Necessity  for  Check  to  Authorize 
Payment  of  Money. — No  order  or  check 
is  necessary  to  authorize  a  bank  to 
pay  over  money,  where  the  necessity 
for  such  order  or  check  was  not  con- 
templated by  the  parties.  Smith  v. 
First  Nat.  Bank,  43  Tex.  Civ.  App.  495, 
95  S.  W.  1111,  affirmed  in  101  Tex.  659, 
no  op.  See,  also,  Coleman  v.  First  Nat. 
Bank,  17  Tex.  Civ.  App.  132,  43  S.  W. 
938,  affirmed  in  94  Tex.  605. 
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(bb)    Forged  Check  or  Indorsement. 

Validity  of  Forged  Check.— See,  gen- 
erally, the  title  BILLS,  NOTES  AND 
CHECKS. 

No  local  custom  can  give  vitality  to 
a  forged  check.  Morris  v.  Beaumont 
Nat.  Bank,  37  Tex.  Civ.  App.  97,  98, 
83   S.   W.   36. 

Liability  of  Bank  to  Depositor. — As 
between  the  depositor  and  the  bank 
the  latter  is  held  to  a  knowledge  of  the 
signature  and  handwriting  of  its  cus- 
tomer, and  in  the  absence  of  some 
fault  on  the  part  of  the  customer  affect- 
ing the  question  of  liability  on  a  forged 
check,  whether  the  forgery  was  ac- 
complished by  material  alteration  or 
the  forgery  of  the  signature,  it  is  hon- 
ored by  the  depositee  at  his  peril. 
Morris  v.  Beaumont  Nat.  Bank,  37  Tex. 
Civ.  App.  97,  98,  83  S.  W.  36.  See,  also, 
Rouvant  v.  San  Antonio  Nat.  Bank,  63 
Tex.  610;  City  Bank  v.  First  Nat.  Bank, 
45  Tex.  203,  218;  Iron  City  Nat.  Bank 
v.  Peyton  &  Co.,  15  Tex4  Civ.  App. 
184,  39  S.  W.  223;  Gueydon  Bros.  v. 
Quintanilla,  2  App.  Civ.  Cases,  §  617. 

Banks  are  presumed  to  be  familiar 
with  the  signatures  of  their  customers, 
and  must  suffer  the  loss  resulting  from 
payment  of  a  forged  draft  to  one  who 
had  purchased  it  innocently  and  with- 
out negligence.  Moody  &  Co.  v.  First 
Nat.  Bank,  19  Tex.  Civ.  App.  278,  46 
S.  W.  660. 

Evidence  that  it  was  the  custom  of 
banks  to  rely  upon  the  indorsement 
of  the  holder  as  evidence  of  the  gen- 
uineness of  the  signature  of  their  cor- 
respondent appearing  as  drawer  of 
same,  is  not  admissible  to  excuse  want 
of  knowledge  of  such  correspondent's 
signature.  Moody  &  Co.  v.  First  Nat. 
Bank,  19  Tex.  Civ.  App.  278,  46  S.  W. 
660. 

An  indorsement  of  a  draft  by  one 
bank  to  another  for  collection  merely 
can  not  be  assumed  by  the  grantee  to 
be  a  guaranty  of  the  genuineness  of  its 
correspondent's  signature.  Moody  & 
Co.  v.  First  Nat.  Bank,  19  Tex.  Civ. 
App.  278,  46  S.  W.  660. 


Duty  of  Depositor  to  Detect  and 
Give  Notice  of  Forgery.— See  ante, 
"Bank's  Statement  of  Depositor's  Ac- 
count," III,  B,  2,  (1),  (f). 

It  is  the  duty  of  a  depositor  to  know 
whether  his  account  with  a  ba,nk  is 
correct  or  not,  and  promptly  to  report 
a  forgery  when  detected.  Should  he 
negligently  fail  to  make  the  examina- 
tion and  consequent  discovery,  when 
it  could  have  been  discovered,  it  is  as 
if  he  had  expressly  admitted  the  gen- 
uineness of  the  forged  checks,  and  he 
will  not  afterwards  be  permitted  to 
deny  their  genuineness,  provided  the 
bank  has  been  prejudiced  by  his  fail- 
ure. Weinstein  v.  National  Bank,  69 
Tex.  38,  6  S.  W.  171. 

A  bank  is  not  liable  to  a  depositor, 
when  money  has  been  paid  out  by  it 
on  forged  checks,  if  the  depositor, 
after  receiving  a  statement  of  his  ac- 
count by  which  he  is  enabled  to  ascer- 
tain the  forgery,  neglects  to  inform 
the  bank  thereof  in  a  reasonable  time, 
and  thereby  it  loses  the  opportunity  of 
recovering  the  money,  which  it  could 
have  secured  if  promptly  informed. 
Weinstein  v.  National  Bank,  69  Tex. 
38,  6  S.  W.  171. 

Whether  or  not  a  bank  has  been 
prejudiced  by  a  depositor's  failure,  upon 
examination  of  his  account,  to  detect 
and  report  a  forgery,  is  a  question  for 
the  jury.  Weinstein  v.  National  Bank, 
69  Tex.  38,  42,  6  S.  TV.  171. 

Recovery  Back  of  Payments.— Sec 
the  title  PAYMENT. 

A  bank,  in  accepting  and  paying  a 
draft  drawn  by  a  customer,  is  generally 
held  to  know  the  signature,  and,  if  a 
forged  draft  is  accepted  and  paid,  the 
bank,  as  a  general  rule,  will  not  be 
heard  to  assert  a  mistake  as  to  the 
signature.  Rouvant  v.  San  Antonio 
Nat.  Bank,  63  Tex.  610,  612,  citing 
City  Bank  v.  First  Nat.  Bank,  45  Tex. 
203;  Iron  City  Nat.  Bank  v.  Peyton  & 
I  Co.,  15  Tex.  Civ.  App.  184,  188,  39  S- 
!W.   223. 

The  rule  that  a  bank  paying  a  forged 
check,   which,   on   its   face,   appears  to 
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have  been  drawn  by  one  of  its  cus- 
tomers, will  not  be  heard  to  assert  a 
mistake  as  to  the  signature  when  the 
check  is  forged,  is  applicable  only  to 
cases  where  the  party  who  received 
the  money  on  the  check  has  in  no  way 
contributed  to  the  consummation  of 
the  fraud,  or  to  the  mistake  of  fact 
under  which  the  payment  was  made. 
Rouvant  v.  San  Antonio  Nat.  Bank,  63 
Tex.  610. 

A  bank,  in  accepting  and  paying  a 
customer's  draft,  is  generally  held  to 
know  his  signature  and,  if  a  forgery, 
can  not  recover  back  the  money  from 
the  party  receiving  it,  unless  such 
party  contributed  to  the  success  of 
the  fraud  or  to  the  mistake  of  fact 
under  which  the  payment  was  made. 
Iron  City  Nat.  Bank  v.  Peyton  &  Co., 
15   Tex.   Civ.   App.   184,   39   S.   W.   223. 

The  drawee  of  a  bill  professing  to 
be  drawn  by  one  of  its  correspondents 
who  pays  the  same  on  presentation 
can  not,  on  discovering  that  the  sig- 
nature of  the  drawer  was  forged,  re- 
cover the  amount  from  the  bank  which 
had  cashed  the  draft  in  ignorance  of 
the  forgery,  and  without  negligence, 
for  one  introduced  to  it  as  the  payee 
by  a  reputable  person,  and  had  then 
indorsed  and  forwarded  it  for  collec- 
tion and  received  the  proceeds  in  due 
course.  Moody  &  Co.  v.  First .  Nat. 
Bank,  19  Tex.  Civ.  App.  278,  46  S.  W. 
660. 

A  forged  check  was  presented  by  a 
merchant  in  good  standing  to  his 
banker,  payable  to  the  order  of  the 
merchant,  which  being  indorsed  by  him 
was  paid.  The  merchant  had  once  be- 
fore received  a  check  signed  by  the 
same  party,  but  with  a  different  name; 
this  fact  he  did  not  communicate  to 
the  officers  of  the  bank.  As  soon  as 
the  party  in  whose  name  the  forged 
check  was  drawn  examined  his  bank 
statement  (which  was  more  than  a 
month  after  the  payment),  he  notified 
the  merchant  who  received  the.  pay- 
ment.   In  a  suit  between  the  bank,  the 


merchant,  and  the  party  whose  name 
was  forged,  held:  The  payee  was 
guilty  of  negligence  in  not  communi- 
cating to  the  bank  before  payment  the 
suspicious  circumstances  under  which 
he  received  the  draft.  That  a  judg- 
ment in  favor  of  the  party  whose  name 
was  forged  against  the  bank  for  the 
amount  of  the  check  (his  money  hav- 
ing been  used  by  the  bank  in  paying 
it),  and  a  judgment  in  favor  of  the 
bank  over  against  the  merchant  who 
presented  the  forged  check  for  a  like 
amount,  was  proper.  Rouvant  v.  San 
Antonio  Nat.  Bank,  63  Tex.  610. 

Where  the  endorsement  of  a  certifi- 
cate of  deposit  payable  to  A.  was 
forged  by  A/s  agent,  who  transferred 
the  certificate  of  G.  for  collection,  and 
G.,  without  notice  that  the  agent's  en- 
dorsement was  a  forgery,  collected  the 
money  from  the  bank  and  paid  it  to 
said  agent,  it  was  held  in  a  suit  by  A. 
to  recover  against  the  bank,  where  the 
bank  made  G.  a  party  and  asked  judg- 
ment against  him,  that  both  A.  and  the 
bank  had  a  right  to  recover  the  judg- 
ments prayed  for.  Gueydon  Bros.  v. 
Quintanilla,  2  App.  Civ.  Cases,  §  617. 

Effect  of  Bank's  Reply,  on  Inquiry, 
That  Check  Is  Good— Defendant,  when 
offered  in  payment  for  goods  the  pur- 
ported check  of  C.  on  a  bank  in  a  dis- 
tant county,  had  inquiry  made  by  wire 
of  the  bank,  whether  C.'s  check  for  the 
amount  would  be  honored,  and  the  an- 
swer was  that  it  would.  Two  weeks 
later  defendant  delivered  the  goods  on 
receipt  of  the  check,  which,  later  was 
paid  by  the  bank,  but  afterwards 
found  to  be  a  forgery.  In  a  suit  by  the 
bank  to  recover  back  the  amount,  on 
the  ground  that  defendant  had  thrown 
it  off  its  guard  by  the  telegram  and 
subsequent  delay,  a  verdict  for  defend- 
ant was  sustained.  Iron  City  Nat. 
Bank  v.  Peyton  &  Co.,  15  Tex.  Civ. 
App.  184,  39  S.  W.  223. 

Negligence  of  Bank  in  Paying 
Check. — A  bank,  which  cashes  for  one 
introduced  to  it  by  a  reputable  person 
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a  draft  afterwards  found  to  be  forgery, 
is  not  guilty  of  negligence  in  failing  to 
make  further  inquiry  for  identification 
of  the  person  presenting  the  draft. 
Moody  &  Co.  v.  First  Nat.  Bank,  19 
Tex.  Civ.  App.  278,  46  S.  W.  660. 

Where  negligence  of  a  bank,  in  cash- 
ing a  draft  for  one  introduced  to  it  as 
and  falsely  personating  the  payee,  is 
asserted,  by  reason  of  its  failure  to 
make  further  inquiry  as  to  the  identity 
of  such  person  presenting  it,  evidence 
tending  to  show  that  further  inquiries 
would  have  increased  instead  of  de- 
stroying its  confidence  is  admissible. 
Moody  &  Co.  v.  First  Nat.  Bank,  19 
Tex.  Civ.  App.  278,  46  S.  W.  660. 

In  a  suit  by  a  bank  to  recover  back 
the  amount  paid  on  a  forged  check,  ev- 
idence of  experts  that  the  signature  to 
the  forged  instrument  was  very  dis- 
similar to  those  upon  other  genuine 
checks  of  the  drawer,  which  were  also 
in  evidence  before  the  jury,  was  ad- 
missible as  bearing  on  the  question  of 
plaintiff's  negligence  in  paying  the 
check.  Iron  City  Nat.  Bank  v.  Peyton 
&  Co.,  15  Tex.  Civ.  App.  184,  39  S.  W. 
223. 

Altered  or  Raised  Checks. — The  mis- 
take of  a  bank  in  paying  a  raised  check 
should  not  be  allowed  to  shift  the  loss 
from  the  party  purchasing  and  cash- 
ing such  check  to  the  bank  unless  such 
party  is  damaged  in  some  way  by  the 
laches  of  the  bank  or  unless  there  is 
some  rule  of  law  prohibiting  the  lat- 
ter from  setting  up  the  mistake.  If 
the  forgery  had  been  in  the  signature 
of  its  correspondent,  it  is  well  settled 
that  there  is  a  rule  of  law  forbidding 
the  bank  from  setting  up  such  a  mis- 
take. In  such  a  case  the  mistake  is 
covered  by  a  failure  on  the  part  of  the 
bank  to  fulfill  its  acknowledged  duty; 
that  is,  to  know  the  signature  of  its 
correspondent  or  customer.  But  it  is 
now  also  settled  that  this  rule  does 
not  apply  to  altered  or  raised  checks, 
as  to  which  the  acceptor  or  drawer  is 
not   presumed   to   be   better   able   than 


the  indorse r  to  detect  the  alteration. 
City  Bank  v.  First  Nat.  Bank,  45  Tex. 
203,  218. 

The  payment  of  a  raised  check  to 
an  indorser  thereof  through  mistake, 
may  be  recovered  back  by  the  paying 
bank  to  the  extent  of  the  difference  be- 
tween the  original  check  and  the 
amount  to  which  it  is  raised,  if  there 
be  no  other  feature  in  the  transaction 
to  work  an  estoppel.  The  indorse- 
ment is  substantially  a  warranty  on  the 
part  of  the  indorser  that  there  is  no 
mistake  in  the  amount.  City  Bank  v. 
First  Nat.  Bank,  45  Tex.  203. 

Duty  of  Bank  Paying  Forged  Draft 
—Raised  Bill  or  Check.— It  is  true  that 
there  are  early  authorities  which  hold 
a  party  paying  a  forged  draft  to  great 
diligence  in  giving  notice.  The  mod- 
ern doctrine  is  believed  to  be  that,  as 
against  one  who  passes  a  raised  bill  or 
check,  and  especially  in  favor  of  a 
drawee  who  pays  to  such  a  party  on 
the  faith  of  his  indorsement,  and  in  so 
doing  violated  no  obligation  or  duty, 
reasonable  diligence  is  all  that  can  be 
required;  and  where  that  is  exercised, 
and  no  damage  has  resulted  from  the 
delay,  the  right  to  recover  is  not  lost 
City  Bank  v.  First  Nat.  Bank,  45  Tex. 
203,  219. 
cc.  Proof  of  Payment. 

Payment  of  checks  can  be  shown 
without  the  introduction  of  the  can- 
celed checks,  where  it  appears  that  they 
could  not  be  found.  Coleman  v.  First 
Nat.  Bank  (Civ.  App.),  64  S.  W.  93. 
See,  also,  Smith  v.  First  Nat.  Bank,  43 
Tex.  Civ.  App.  '495,  95  S.  W.  1111,  af- 
firmed in  101  Tex.  659,  no  op.  See 
the  titles  BEST  AND  SECONDARY 
EVIDENCE;    PAYMENT. 

dd.    Recovery  of  Payment  Induced  by 
Fraud. 

See  ante,  "Forged  Check  or  Indorse- 
ment," III,  B,  2,  b,  (2),  (c),  bb,  (bb). 

Where  a  bank  has  been  induced,  by 
the  false  and  fraudulent  representa- 
tions of  the  payee  of  a  draft  as  to  the 
purpose  for  which  the  draft  had  been 
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drawn,  to  pay  a  draft,  the  payee  is 
primarily  liable  to  the  bank  for  the 
amount  hot  used  for  the  purpose  rep- 
resented and  a  recovery  against  him 
should  not  be  made  to  depend  upon 
the  contingency  of  the  drawer's  in- 
solvency or  refusal  to  pay;  the  fact 
that  the  drawer  is  also  liable  does  not 
alter  the  case.  First  Nat.  Bank  v. 
McGaughey,  48  Tex.  Civ.  App.  635,  108 
S.  W.  475,  affirmed,  no  op.  See,  also, 
First  State  Bank  v.  McGaughey,  38 
Tex.  Civ.  App.  495,  86  S.  W.  55. 

Where,  in  an  action  to  recover 
money  paid  on  a  draft,  the  only  theory 
on  which  plaintiff  could  recover  was 
the  payment  of  money  by  a  mistake 
of  fact  induced  by  the  representations 
of  defendant,  the  payee,  as  to  the  pur- 
pose for  which  the  draft  had  been 
drawn,  an  instruction  predicating  the 
liability  of  defendant  on  the  insolvency 
of  the  drawer  was  erroneous.  First 
Nat.  Bank  v.  McGaughey,  48  Tex.  Civ. 
App.  635,  108  S.  W.  475,  affirmed,  no  op. 

A  seller  of  cattle  sent  a  telegram  to 
a  bank  asking  if  it  would  pay  a  buyer's 
checks  "for  cattle,"  anj  the  bank  re- 
plied by  telegram,  "Yes."  The  buyer 
thereupon  drew  a  sight  draft  on  the 
bank  in  favor  of  the  seller  for  $8,850, 
which  the  bank  paid,  and  the  seller  re- 
ceived. The  draft  included,  not  only 
money  for  cattle  delivered,  but  $1,650 
forfeit  money  for  the  delivery  of  cat- 
tle in  the  future.  The  buyer  had  no 
funds  whatever.  Held,  that  the  tele- 
gram "for  cattle"  would  be  construed 
as  between  the  parties  to  mean  only 
cattle  delivered,  on  which  the  bank 
could  secure  itself  in  case  of  nonpay- 
ment of  the  draft,  and  hence,  not  be- 
ing able  to  collect  the  surplus  $1,650, 
the  seller  was  liable  to  the  bank  for 
such  amount  as  money  paid  by  mistake 
of  fact  induced  by  the  representations 
of  the  seller.  First  Nat.  Bank  v.  Mc- 
Gaughey, 48  Tex.  Civ.  App.  635,  108 
S.  W.  475,  affirmed,  no  op.  See,  also, 
First  State  Bank  v.  McGaughey,  38 
Tex.  Civ.  App.  495,  86  S.  W.  55.     See 


the     title     BILLS,      NOTES     AND 
CHECKS. 

(d)  Certificate  of  Checks. 

See  post,  "Officers  and  Agents,"  IV. 

That  the  president  or  cashier  of  a 
bank  ex  officio  has  implied  power  to 
certify  a  check  drawn  in  the  usual 
course  of  banking  business  when  pre- 
sented for  payment,  seems  to  be  well 
settled.  Such  a  check  is  supposed  to 
be  drawn  upon  a  previous,  deposit  of 
funds  and  when  certified  is  an  appro- 
priation of  such  funds  to  the  holder  of 
of  the  check.  In  such  case  the  money 
no  longer  belongs  to  the  drawer.  1 
Morse  on  Banking  382.  Fidelity,  etc., 
Co.  v.  National  Bank,  48  Tex.  Civ.  App. 
301,  305,  106  S.  W.  782,  affirmed,  no  np. 

"Without  special  authority  conferred 
upon  him  the  officer  of  a  bank  has  no 
implied  authority  to  certify  any  but 
commercial  checks,  that  is,  those 
drawn  in  commercial  form  in  the  usual 
course  of  business,"  and  the  certifica- 
tion of  other  than  such  checks  will  not 
bind  the  bank,  unless  express  author- 
ity for  so  doing  is  shown.  So  that  "if 
the  check  bears  upon  it  a  memoran- 
dum that  it  is  to  be  held  as  collateral, 
etc.,  the  cashier's  certification  is  not 
in  due  course  and  will  not  bind  the 
bank  unless  expressly  authorized." 
Fidelity,  etc.,  Co.  v.  National  Bank,  48 
Tex.  Civ.  App.  301,  305,  106  S.  W.  782, 
affirmed,  no  op. 

(e)  Check  as  Payment. 

See,  generally,  the  titles  BILLS, 
NOTES  AND  CHECKS;  PAY- 
MENT. 

Where  the  defendant  agreed  to  loan 
the  plaintiffs  a  sum  of  money,  and  in 
exchange  for  their  note,  gave  his 
check  on  a  private  banker,  who  was 
indebted  to  him  and  who  had  agreed 
to  pay  his  check,  and  plaintiffs  did  not 
accept  the  check  as  payment  but  pre- 
sented it  to  the  banker,  who,  although 
he  was  insolvent  at  the  time,  had  the 
money  with  which  to  pay  it,  and  re- 
quested him  to  place  the  amount  to 
their  credit,     which  was     done,  it  was 
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held,  that  the  defendant  was  released 
from  further  liability  thereon  and  the 
plaintiffs  became  the  creditors  of  the 
bank.  Hubbard  v.  Pettey,  37  Tex.  Civ. 
App.  453,  85  S.  W.  509,  affirmed  in  101 
Tex.  643,  no  op. 

Where  a  bank  holding  a  draft  for 
collection  accepts  in  payment  a  check 
by  the  drawee  against  funds  in  the 
bank  to  his  credit,  and  the  bank  hav- 
ing on  hand  money  to  the  amount  of 
the  check,  charges  the  amount  to  the 
drawee,  the  status  of  the  funds  in  the 
bank  and  the  relation  of  the  bank  and 
drawer  are  the  same  as  though  the 
bank  had  received  money  in  payment. 
Peters  Shoe  Co.  v.  Murray,  31  Tex.  Civ. 
App.  259,  71  S.  W.  977;  Hubbard  v.  Pet- 
tey, 37  Tex.  Civ.  App.  453,  85  S.  W. 
509,  affirmed  in  101  Tex.  643,  no  op., 
citing  Hoskins  v.  Dougherty,  29  Tex. 
Civ.  App.  318,  69  S.  W.  103,  affirmed 
in  95  Tex.  680,  no  op. 

(3)    Application  of  Deposits  to  Debts 
Due  Bank. 

See  ante,  "Appropriation   of  Depos- 
its in  Payment    of  Trustee's    Debt  to 
Bank,"  III,  B,  2,  b,  (1),  (c),  cc. 
(a)  Right  of  Bank    to  Make  Applica- 
tion, 
aa.  In  General. 

A  bank,  in  its  dealing  with  its  custo- 
mers, has  the  right  to  pay  a  debt  due  to 
it  out  of  money  in  the  possession  of  such 
bank  to  the  general  credit  of  such  custo- 
mers, whether  derived  from  dividends 
or  any  other  source.  First  Nat.  Bank 
v.  De  Morse  (Civ.  App.),  26  S.  W.  417, 
419,  citing  Traders'  Nat.  Bank  v.  Cres- 
son,  75  Tex.  298,  299,  12  S.  W.  819. 

A  bank  sued  by  an  administrator 
for  balance  on  deposit  at  death  of  the 
depositor  may  plead  in  offset  a  prom- 
issory note  made  by  the  deceased  and 
owned  by  the  bank  at  his  death.  Tra- 
ders' Nat.  Bank  v.  Cresson,  75  Tex. 
298,  12  S.  W.  819. 

Where  a  bank  held  notes  of  a  depos- 
itor which  were  past  due,  it  had  a 
right  to  credit  the  amount  with  which 
it  stood    charged  in    his  favor    on  the 


books  upon  his  notes  and  refuses  to 
honor  his  check  for  any  amount. 
Schoelkopf  v.  Phillips,  88  Tex.  31,  33, 
29  S.  W.  645,  affirming  29  S.  W.  918. 

Applying  Deposits  to  Debts  Not 
Yet  Due. — A  bank  has  the  right  to  ap- 
ply to  the  payment  of  a  note  owing  to 
it  by  an  insolvent,  the  deposit  of  such 
debtor,  and  this  though  the  note  is  not 
yet  due.  Owens  v.  American  Nat 
Bank,  36  Tex.  Civ.  App.  490,  81  S.  W. 
988,  affirmed  in  98  Tex.  627,  no  op.,  cit- 
ing Neely  v.  Grayson  County  Nat 
Bank,  25  Tex.  Civ.  App.  513,  61  S.  W. 
559;  Templeman  v.  Hutchings,  etc,  Co., 
24  Tex.  Civ.  App.  1,  3,  57  S.  W.  868,  af- 
firmed in  93  Tex.  650,  no  op.;  Van 
Winkle  Gin,  etc..  Co.  v.  Citizens' 
Bank,  89  Tex.  147,  152,  33  S.  W.  862; 
First  Nat.  Bank  v.  De  Morse  (Chr. 
App.),  26  S.  W.  417;  Traders'  Xat. 
Bank  v.  Cresson,  75  Tex.  298,  299,  12 
S.   W.   819. 

A  bank,  when  garnished  by  credit- 
ors of  one  of  its  depositors  who  has 
become  insolvent  and  who  is  indebted 
to  it  by  notes  secured  by  personal  in- 
dorsement, has,  the  right,  as  against 
the  garnishing  creditors,  to  set  off  the 
deposit  so  in  its  hands  against  such 
notes,  although  the  notes  be  not  yet 
due.  Neely  v.  Grayson  County  Nat 
Bank,  25  Tex.  Civ.  App.  513,  61  S.  W. 
559. 

Applying  Deposit  to  Bank's  Liabil- 
ity as  Indorser. — Where  at  the  time  of 
service  of  the  writ  of  garnishment,  the 
bank's  liability  on  the  note  it  had  in- 
dorsed was  fixed,  by  reason  of  the  pro- 
test thereof,  and  also  by  reason  of  the  in- 
solvency of  the  maker,  it  had  the  right 
to  retain  out  of  the  deposit  due  the 
maker  sufficient  to  secure  it  against 
loss,  and  it  was  responsible  on  the 
writ  of  garnishment  only  for  the  bal- 
ance remaining  in  its  hands  after  the 
payment  by  it  of  the  said  note.  Rosen- 
berg v.  First  Nat.  Bank  (Civ.  App.). 
27  S.  W.  879,  899,  citing  Burrow  v. 
Zapp,  69  Tex.  474,  6  S.  W.  783;  Traders' 
Nat.  Bank  v.  Cresson,  75  Tex.  298,  12 
S.  W    819. 
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Applying  Deposit  to  Liability  of  De- 
positor as  Indorser  of  Note  Held  by 
Bank. — As  soon  as  the  liability  of  the 
indorser  was  fixed  by  the  nonpayment 
and  protest,  and  at  any  time  thereaf- 
ter during  the  continuance  of  such  lia- 
bility, the  indorsee  bank  had  the  right 
to  apply  any  moneys  coming  into  its 
bands  in  due  course  of  business  belong- 
ing to  such  indorser  to  the  payment  of 
the  indorsees  liability  upon  such  con- 
tract, and  the  indorser  had  no  right  in 
law  or  equity  to  compel  the  bank  to 
proceed  against  the  acceptor,  but  upon 
payment  of  the  bill  he  would  have  had 
the  right  to  its  surrender,  whereupon 
he  might  have  proceeded  against  the 
acceptor.  Van  Winkle  Gin,  etc.,  Co.  v. 
Citizens'  Bank,  89  Tex.  147,  153,  33  S. 
W.   862. 

Applying  Dividends  Due  Depositor 
as  Stockholder  in  Bank. — See  post, 
"Stock   and   Stockholders,"  V. 

A  bank  has  a  lien  upon  dividends, 
or,  more  properly,  it  may  set  off  divi- 
dends accruing  upon  the  shares  of  a 
stockholder  against  indebtedness  of  a 
stockholder  to  the  bank,  for  the  divi- 
dend is  a  simple  debt,  owing  from  the 
corporation  to  the  stockholder.  First 
Nat.  Bank  v.  De  Morse  (Civ.  App.), 
26  S.  W.  417,  419,  citing  Continental 
Nat.  Bank  v.  Weems,  69  Tex.  489,  501, 
6  S.  W.  802. 

A  bank  has  the  right  to  apply  the 
amount  of  the  dividend  that  came  into 
its  hands,  on  the  debt  due  by  a  depos- 
itor. Simpson  v.  Thompson,  43  Tex. 
Civ.  App.  273,  278,  94  S.  W.  94. 

Applying  Proceeds  of  Notes  Sent  to 
Bank  for  Collection.— See  post,  "With 
Respect  to  Collection,"  III,  B,  3. 

A  mercantile  firm  had  been  in  the 
habit  of  depositing  customers'  notes 
with  the  bank  for  collection,  the  pro- 
ceeds to  go  to  their  credit.  The  firm 
being  generally  indebted  to  it,  the 
bank  always  treated  such  paper  as  col- 
lateral. Certain  notes  were  deposited 
by  the  firm  without  anything  being 
indicating  the  exact  purpose  for  which 


they  were  left  with  the  bank.  It  was 
held,  that  under  this  course  of  dealing 
between  the  bank  and  the  firm,  the 
bank  had  a  right  to  retain  and  collect 
the  notes,  as  against  the  firm,  and  ap- 
ply the  proceeds  to  the  payment  of  the 
balance  due  on  their  account.  Stude- 
baker  Bros.  Mfg.  Co.  v.  First  Nat. 
Bank  (Civ.  App.),  42  S.  W.  573,  af- 
firmed in  93  Tex.  739,  no  op. 

Application  of  Deposit  after  Assign- 
ment.— A  bank  holding  a  debt  against 
an  insolvent  who  makes  a  statutory 
assignment  has  the  right  to  appro- 
priate a  deposit  with  it  of  the  insol- 
vent to  the  liquidation  of  its  debt, 
since  it  is  entitled  to  any  defense  that 
would  have  been  good  against  the  as- 
signor. Templeman  v.  Hutchings,  etc., 
Co.,  24  Tex.  Civ.  App.  1,  57  S. .  W. 
868,  affirmed  in  93  Tex.  650,  no  op. 

Money  Deposited  in  Part  Perform- 
ance of  a  Contract.— Where  the  pur- 
chaser in  the  performance  of  his  part 
of  the  contract,  deposited  money  in 
a  bank  to  the  credit  of  the  seller  and 
the  bank,  with  the  seller's  consent,  ap- 
plied the  deposit  to  the  seller's  debt 
to  itself,  the  bank  is  not  liable  to  the 
purchaser,  for  the  conversion  of  the 
amount  deposited  by  him,  in  his  suit 
to  rescind  the  contract  and  recover 
back  the  money.  Blair  v.  Baird,  43 
Tex.  Civ.  App.  134,  94  S.  W.  116,  af- 
firmed in  101  Tex.  629,  no  op. 

Applying  Official  Deposit  of  Public 
Officer  to  His  Individual  Debt.— See 
the   title    PUBUC    OFFICERS. 

When  a  bank  took  the  note  of  a 
county  treasurer,  placing  the  amount 
to  credit  of  his  official  deposit  as  a 
loan  to  make  good  his  defalcation, 
and  at  the  same  time  a  check  on  such 
deposit  to  enable  the  bank  to  apply 
the  same  amount  in  turn  to  the  dis- 
charge of  his  note,  if  the  credit  to 
his  deposit  was  in  effect  a  loan  to 
make  good  temporarily  a  defalcation 
of  the  treasurer,  the  title  of  the  county 
attached  to  it,  and  the  application  of 
it  by  the  treasurer's  check  to  pay  the 
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note,  his  individual  debt,  was  unau- 
thorized. But  if  the  intent  of  the 
treasurer  and  the  officers  of  the  bank 
was  to  fabricate  evidence  to  cancel 
the  former's  defalcation,  with  no  in- 
tent that  any  real  right  in  the  county 
should  result,  the  bank  would  not  be- 
come liable  to  the  county  without  some 
element  of  estoppel  in  the  transaction. 
Anderson  v.  Walker,  93  Tex.  119,  53 
S.    W.    821,   affirmed   in   49    S.    W.   937. 

The  commissioner's  court  examin- 
ing the  report  of  the  county  treasurer 
as  recuved  by  Revised  Statutes,  ar- 
ticle 867#,  received  from  him  his  check 
on  the  bank  where  he  kept  his  de- 
posit as  treasurer,  for  the  full  amount 
due,  which,  being  caitied  by  the  bank, 
was  counted  by  them,  found  correct, 
and  again  deposited  to  the  credit  of 
that  officer  as  county  treasurer;  but 
he  had  not  that  amount  on  deposit  be- 
fore, being  short  in  his  accounts,  and 
after  the  return  of  the  money  to  the 
bank  it  appropriated  to  itself  sufficient 
of  the  deposit  to  cover  such  shortage. 
Held,  that  the  money  was  delivered 
to  the  commissioners  officially,  for  the 
county,  and  became  its  property  de- 
spite any  secret  intention  of  the  of- 
ficers of  the  bank  to  the  contrary; 
and  the  bank  was  estopped  to  deny 
that  it  belonged  to  the  county  and 
could  not  escape  liability  for  the  en- 
tire sum  by  appropriating  any  part  of 
it  to  the  personal  debt  owed  to  it  by 
the  treasurer.  Skipwith  v.  Hurt,  94 
Tex.  322,  60  S.  W.  423,  reversing  58 
S.  W.  192. 
bb.    Nature  of  Right 

The  right  of  the  bank  to  offset  its 
debt  against  the  liability  growing  out 
of  the  deposit  does  not  depend  on  the 
existence  of  a  lien  in  its  favor  on  the 
deposited  funds,  but  on  the  principle 
that  the  balance  due  between  the  par- 
ties is  thus  ascertained.  Templeman 
v.  Hutchings,  etc.,  Co.,  24  Tex.  Civ. 
App.  l,  3,  57  S.  W.  868,  affirmed  in 
93  Tex.  650,  no  op. 

The   relation  of  the  bank  to  its   de- 


positors is  that  of  debtor  and  creditor, 
and  its  right  to  offset  its  indebted- 
ness to  the  depositor  against  the  in- 
debtedness of  the  latter  to  it  is  of  an 
equitable  nature  intended  for  its  pro- 
tection, and  does  not  depend  upon 
any  statute  in  relation  to  offsets. 
It  is  generally  said  that  it  is  optional 
with  the  bank  whether  it  will  avail 
itself  of  this  right.  Van  Winkle  Gin, 
etc.,  Co.  v.  Citizens'  Bank,  89  Tex.  147, 
153,    33    S.    W.    862. 

(b)    Bank's  Lien  on  Deposits. 

There  is  a  general  rule,  subject  to 
some  exceptions,  that  a  bank  has  a 
lien  on  all  moneys  and  funds  of  a  de- 
positor in  its  possession,  to  secure 
any  balance  due  the  bank  by  such  de- 
positor. First  Nat.  Bank  v.  De  Morse 
(Civ.  App.),  26  S.  W.  417,  419.  citing 
Continental  Nat.  Bank  v.  Weems,  69 
Tex.   489,  501,  6  S.   W.  802. 

"It  is  frequently  said  that  a  banker 
has  a  lien  upon  the  funds  in  his 
hands  for  the  indebtedness  of  his  cus- 
tomers; and  it  is  argued  that  the  rule 
applies  unless  there  is  an  agreement  to 
the  contrary.  But  we  understand  the 
rule  to  be,  that  in  order  to  give  such  lien, 
there  must  be  a  contract  for  that  pur- 
pose, either  express  or  implied  'The 
credit  must  be  given  on  the  credit  of 
the  securities  or  valuables  either  in 
possession  or  expectancy.  *  *  * 
This  is  the  extent  of  the  banker's 
lien/"  Continental  Nat.  Bank  v. 
Weems,  69  Tex.  489,  501,  6  S.  W.  801 

Fire  Insurance  Policies. — A  bank 
has  not  an  equitable  lien  on  a  fire  in- 
surance policy  left  with  it,  for  any 
debt  due  it  by  the  owner  of  the  pol- 
icy, in  the  absence  of  a  contract,  ex- 
press or  implied,  to  that  effect,  and 
the  giving  of  credit  on  the  faith  of 
the  lien.  First  Nat.  Bank  v.  Cleland, 
3G  Tex.  Civ.  App.  478,  82  S.  W.  337, 
affirmed   in  98  Tex.   615,   no  op. 

Lien  of  Bank  Where  Draft  Is  Drawn 
against  Bank  for  Proceeds  of  Notes 
Sent  It  for  Discount—The  lien  of  a 
banker  on   the   funds   of  his  customer 
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in  his  hands  for  his  indebtedness  is 
the  result  of  a  contract  either  express* 
of  implied.  A  bank  which  receives 
notes  sent  to  it  for  discount,  and  to  have 
the  amount  placed  to  the  credit  of 
its  correspondent,  which  refuses  to 
discount  the  paper,  but  which  pays 
drafts  drawn  in  the  belief  that  the  j 
notes  had  been  discounted,  has  no  lien 
upon  the  notes  for  its  reimbursement. 
In  such  a  case  the  bank,  in  settle- 
ment with  a  receiver  of  its  corres- 
pondent, is  chargeable  with  money 
collected  on  the  paper  thus  sent  for 
discount,  and  with  the  value  of  so 
much  of  it  as  remained  unpaid  to  be 
set  off  by  the  amount  of  the  drafts  drawn 
upon  it  by  its  corr  spondent  after  the 
notes  were  forwarded  for  discount. 
Continental  Nat.  Bank  v.  Weems,  69 
Tex.    489,    6   S.    W.    802. 

c.    Special   Deposits. 

See  the  title  BAILMENTS,  ante, 
p.  616. 

What  Constitutes — Deposit  in  Bank 
as  Forfeit — Plaintiff  agreed  to  deposit 
$10,000  in  a  certain  bank  to  be  paid 
to  defendants  as  a  forfeiture  if  he 
failed  to  comply  with  his  part  of  the 
contract,  and  as  a  part  of  the  pur- 
chase price  if  he  did  so  comply.  The 
president  of  the  bank,  who  was  sol- 
vent and  had  that  much  money  on  de- 
posit in  the  bank,  agreed  to  lend  it 
to  plaintiffs  associate  and  agent,  and 
notified  defendants  that  the  deposit 
was  made,  but  no  entry  in  respect  to 
the  matter  was  made  on  the  books 
of  the  bank.  Held,  that  this  was  a 
sufficient  compliance  on  plaintiff's  part, 
as  the  fund  was  thus  made  a  special 
deposit,  held  in  trust  by  the  bank  for 
accounts  of  the  contract.  Hoskins  v. 
Dougherty,  29  Tex.  Civ.  App.  318,  69 
S.  W.  103,  affirmed  in  95  Tex.  680, 
no    op. 

Relation  Created.— A  general  deposit 
loses  its  character  of  bailment  and 
becomes  a  loan  and  the  bank  is  liable 
for  the  money  absolutely,  however  it 
may  have  been  lost.     The  case,  how- 


ever, is  different  with  a  special  de- 
posit in  a  bank;  there  the  thing  de- 
posited is  expected  to  be  kept  and  re- 
delivered. Duncan  v.  Magette,  25  Tex. 
245,  248.  See  the  title  BAILMENTS, 
ante,  p.  616. 

Where  the  plaintiff  agreed  to  de- 
posit $10,000  in  a  certain  bank  to  be 
paid  to  defendants  as  a  forfeit  if  he 
failed  to  comply  with  his  part  of  the 
contract,  and  as  a  part  of  the  pur- 
chase price  if  he  did  so  comply,  it 
was  held  that  such  fund  was  a  special 
and  not  a  general  deposit,  and  was  of 
such  character  that  in  case  of  the 
bank  becoming  insolvent  the  money 
would  be  held  as  a  trust  fund  to  be 
paid  to  the  account  of  the  contract 
in  preference  to  general  creditors. 
Hoskins  v.  Dougherty,  29  Tex.  Civ. 
App.  318,  69  S.  W.  103,  affirmed  in  95 
Tex.   680,  no  op. 

Liability  for  Conversion.— A  bank  is 
liable  to  the  owner  for  the  loss  of  a 
special  deposit,  through  its  diversion 
by  its  agent.  El  Paso  Nat  Bank  v. 
Fuchs  (Civ.  App.),  34  S.  W.  203,  re- 
versed  in   89  Tex.    197,   34    S.   W.    206. 

The  deliberate  use  of  a  special  de- 
posit, in  such  a  manner  as  to  destroy 
its  character  as  such,  is  an  affirmative 
act  of  misfeasance,  and  a  bank  presi- 
dent, who  of  his  own  motion,  so 
uses  such  special  deposit  renders  him- 
self personally  liable  for  any  loss  to 
the  depositor.  El  Paso  Nat.  Bank  v. 
Fuchs  (Civ.  App.),  34  S.  W.  203,  re- 
versed  in   89   Tex.    197,   34   S.   W.    206. 

Plaintiff  had  deposited  Mexican  silver 
with  the  defendant  bank,  of  which  B. 
was  president,  for  sale  upon  rise  of 
such  coin  to  65  cents  on  the  dollar. 
B.,  without  authority  of  the  directors 
or  of  the  plaintiff,  transmitted  the 
money  to  a  branch  bank  in  Mexico, 
where  the  money  was  passed  to  the 
general  account  of  plaintiff.  Both 
banks  failed.  Held,  that  the  act  of  B. 
was  a  tort  and  that  he  was  liable  for 
damages  therefor,  but  there  was  no 
implied  promise  by  B.  to  pay  the  de- 
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positor  the  value  of  such  deposit.  El 
Paso  Nat.  Bank  v.  Fuchs,  89  Tex.  197, 
34  S.  W.  206,  reversing  34  S.  W.  203. 
See  the  title  ATTACHMENT,  ante, 
p.   296. 

Action  to  Recover  for  Conversion. — 
In  an  action  against  a  bank,  repre- 
sented by  its  receiver,  and  its  officers 
to  recover  for  the  conversion  of  a 
special  deposit  that  was  transferred 
to  a  foreign  bank,  which  bank  is  also 
in  the  hands  of  a  receiver,  a  payment 
of  part  of  the  deposit  by  the  agent 
of  such  foreign  bank  will  be  allowed 
to  be  pleaded  by  way  of  set-off.  El 
Paso  Nat.  Bank  v.  Fuchs  (Civ.  App.), 
3i  S.  W.  203,  reversed  in  89  Tex.  197, 
34   S.   W.  206. 

d.   Certificate  of  Deposit. 

Definition  and  Nature.— A  certifi- 
cate of  deposit  is  ordinarily  defined  to 
be  a  written  acknowledgment  by  a 
bank  or  banker  of  the  receipt  of  a 
sum  of  money  on  deposit,  which  the 
bank  or  banker  promises  to  pay  to 
the  depositor,  to  bearer,  to  the  order 
of  the  depositor,  or  to  some  other 
person  or  to  his  order;  and  its  form 
must  determine  its  negotiability.  First 
Nat.  Bank  v.  Greenville  Nat.  Bank, 
84    Tex.   40,    19    S.    W.    334: 

"A  certificate  of  deposit  is  ordinarily 
a  promissory  note  for  the  payment  of 
an  amount  which  it  certifies  to  be  de- 
posited in  bank."  (2  Danl.  Neg.  Inst., 
§  1698.)  Gueydon  Bros.  v.  Quintanilla, 
?  App.  Civ.  Cases,-  §  617.  See,  also, 
Moore  v.  Hanscom  (Civ.  App.),  103 
S.  W.  665,  reversed  in  101  Tex.  293, 
106  S.  W.  876. 

As  Affected  by  Character  of  Deposit 
— Money  Deposit  Necessary. — To  give 
an  instrument  the  character  of  a  cer- 
tificate of  deposit,  the  deposit  on  which 
it  is  based  must  be  one  of  money, 
and  when  this  appears  to  be  the  case 
from  the  face  of  the  paper,  the  word 
payable  becomes  certain  as  to  the  mode 
or  medium  in  which  payment  must  be 
made;  for  the  law  implies  under  such 
a    state    of    facts    a    promise    to    pay 


money  for  money  deposited,  and  to  pay  a 
sum  equal  to  the  deposit  First  Nat.  Bank 
v.  Greenville  Nat.  Bank,  84  Tex.  40, 
19   S,   W.   334. 

The  word  payable  is  a  descriptive 
word,  meaning  "capable  of  being  paid; 
suitable  to  be  paid;  admitting  or  de- 
manding payment;  justly  due;  legally 
enforceable."  And  to  pay  means  to 
discharge  one's  obligation  to  another. 
If  an  obligation  be  to  deliver  specific 
articles  or  a  package  of  money  left 
on  deposit,  although  the  obligation 
arises  from  an  express  promise,  this 
would  not,  although  reduced  to  writ- 
ing, constitute  a  promissory  note;  nor 
would  a  like  promise  coupled  with  an 
acknowledgment  of  the  deposit  of  such 
things  constitute  a  certificate  of  de- 
posit. First  Nat.  Bank  v.  Greenville 
Nat.   Bank,  84  Tex.  40,   19   S.  W.  334. 

An  instrument  was  sued  on  by  an 
irdorsee  in  due  course  of  business, 
which  is  as  follows:  "First  National 
Bank,  Farmersville,  Texas,  April  2, 
1877.— $2180.— Thomas  Wilkerson  has 
deposited  in  this  bank  twenty-one  hun- 
dred and  eighty  and  00-100  dollars  in 
cks.  payable  to  the  order  of  himself 
or  the  return  of  this  certificate  prop- 
erly indorsed,  one  day  after  date. 
(Signed)  L.  E.  Bumpass,  cashier."  It 
was  conceded  that  cks.  meant  checks. 
Held,  that  the  paper  was  not  negotia- 
ble. First  Nat.  Bank  v.  Greenville 
Bank,  84  Tex.  40,  19   S.  W.  334. 

Negotiability. — "As  to  the  transfer 
i  of  certificates  of  deposit,  it  must  be 
governed  by  the  -same  rules  which 
control  other  promissory  notes,  and 
which  vary  according  to  the  instru- 
ment's form.  If  it  be  payable  to 
bearer,  it  may  be  transferred  by  de- 
livery; but  if  payable  to  order,  it 
should  be  indorsed.  And  when  pay- 
able to  order,  mere  manual  delivery, 
without  indorsement  or  proof  of  valu- 
able consideration,  would  not  be  evi- 
dence of  title.  The  liability  of  an  in- 
dorser  is  the  same  as  upon  the  in- 
dorsement   of    any    other    promissory 
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note."  Gueydon  Bros.  v.  Quintanilla, 
2  App.  Civ.  Cases,  §  617.  See,  also, 
First  Nbt.  Bank  v.  Qreenville  Nat. 
Bank,  84  Tex.  40,  19  S.  W.  334. 

The  indorsement  of  a  certificate  of 
a  bank  deposit,  payable  at  any  time, 
to  sureties,  was  equivalent  to  placing 
the  bankers'  promissory  note  due  on 
demand  in  their  hands,  and  was  prac- 
tically placing  that  much  money  with 
tbem.  Moore  v.  Hanscom  (Civ.  App.), 
103  S.  W.  665,  reversed,  on  other 
grounds,  in  101  Tex.  293,  106  S.  W. 
876. 
e.  Interest  on  Deposits. 

A  general  deposit  creates  an  indebt- 
edness on  the  part  of  the  bank  and  a 
liability  to  pay  back  the  money  with- 
out interest.  Duncan  v.  Magette,  25 
Tex.  245,  248. 

3.    With  Respect  to   Collections. 
a.    Authority. 

In  General — The  collection  of  checks, 
bills  of  exchange,  drafts,  notes,  and 
accounts,  is  within  the  ordinary  busi- 
ness of  banks,  in  behalf  of  their  cus- 
tomers. Jockusch  v.  Towsey,  51  Tex. 
129. 

The  power  to  make  collections  upon 
business  paper  is  incident  to  the  bank- 
ing business,  and  important  trusts  are 
necessarily  imposed  in  their  hands. 
Diamond  Mill  Co.  v.  Groesbeck  Nat. 
Bank,  9  Tex.  Civ.  App.  31,  29  S.  W. 
169. 

It  is  a  well-acknowledged  fact  that 
the  collection  of  money  for  others  is 
a  part  of  the  regular  business  of  all 
banks,  and  when  a  bank  opens  its 
doors  for  business  with  the  public,  and 
places  officers  in  charge,  persons  deal- 
ing with  them  in  good  faith,  and  with- 
out any  notice  of  any  want  of  author- 
ity in  such  officer,  and  the  act  done  is 
in  the  apparent  scope  of  the  officer's 
authority,  whether  the  officer  was  ac- 
tually clothed  with  such  authority  or 
not,  the  party  so  dealing  would  be 
protected.  City  Nat.  Bank  v.  Mar- 
tin, 70  Tex.  643;  648,  8  S.  W.  507. 

After     Suspension:— After     the     sus- 


pension of  a  bank,  its  general  power 
to  collect  ceases  thereby,  as  to  paper 
deposited  with  the  bank  previous  to 
its  suspension.  Jockusch  v.  Towsey, 
51  Tex.  129. 

b.   Title  to  Paper  Deposited. 

See  post,  "Rights  and  Liabilities  as 
to  Proceeds,"  III,  B,  3,  d,  (7). 

Bank  Holding  Paper  Simply  for  Col- 
lection.— A  bank  does  not  own  or 
have  any  interest  in  checks  that  it 
holds  simply  for  the  purpose  of  col- 
lecting the  amounts  called  for  in  them. 
New  York  Life  Ins.  Co.  v.  Patterson, 
35  Tex.  Civ.  App.  447,  452,  80  S.  W. 
1058,  affirmed  in  98  Tex.  626,  no  op., 
citing  Clark  v.  Gillespie,  70  Tex.  513, 
516,  8  S.  W.  121;  Rollison  v.  Hope,  18 
Tex.  446,  452;  Gamer  v.  Thomson,  35 
Tex.  Civ.  App.  283,  79  S.  W.  1083,  9 
Tex.  Ct.  Rep.  595;  Harris  County  v. 
Campbell,  68  Tex  22,  3  S.  W.  243; 
Milmo  Nat.  Bank  v.  Convery,  8  Tex. 
Civ.  App.  181,  27  S.  W.  828. 

Effect  of  Indorsement  for  Collec- 
tion.— A  banker  who  has  received  from 
his  correspondent  a  draft  endorsed  for 
collection,  which  is  endorsed  in  like 
manner  to  his  correspondent,  can  not 
collect  the  paper  and  appropriate  the 
proceeds  to  the  latter's  debt  to  him 
and  refuse  to  pay  owner.  He  has  re- 
ceived the  owner's  money,  knowing 
by  the  endorsements  upon  the  draft 
that  it  is  his  and  will  not  be  per- 
mitted to  withhold  it  from  him.  City 
Bank  v.  Weiss,  67  Tex.  331,  334,  3  S. 
W.   299. 

B.  received  a  draft  endorsed  to  him 
as  follows:  "Pay  B.  or  order  for  col- 
lection for  account  of  the  City  Bank 
of  Houston.  B.  F.  Weames,  cashier." 
The  prior  endorsement  on  the  draft 
showed  that  it  had  been  remitted  to 
the  City  Bank  of  Houston  for  collec- 
tion and  for  account  of  the  City  Bank 
of  Sherman.  B.  collected  the  draft, 
and  the  City  Bank  of  Houston,  which 
was  indebted  to  both  B.  and  to  the 
City  Bank  of  Sherman,  failed.  Held, 
that     B.     could     not    appropriate     the 
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n,oney  collected  to  the  payment  of  his 
debt,  but  that  the  same  belonged  to 
the  City  Bank  of  Sherman.  City  Bank 
v.   Weiss,  67  Tex.  331,  3  S.  W.  299. 

Whert  a  draft,  with  a  bill  of  lading 
attached,  was  endorsed  as  follows: 
"Pay  to  the  order  of  American  Na- 
tional Bank,  Kansas  City,  Mo.  State 
Exchange  Bank,  Hutchinson,  Kansas, 
F  W.  Cooter,  Cashier;"  also:  "Pay 
any  bank  or  banker  or  order.  Amer- 
ican National  Bank,  Kansas  City,  Mo., 
G.  B.  Gray,  Cashier,"  it  was  held  that 
this  endorsement  showed  that  the 
bank,  the  holder  of  the  draft,  held  the 
draft  merely  for  collection,  or  at  least 
was  sufficient  to  put  the  drawee  on 
inquiry  as  to  the  bank's  ownership  of 
the  same.  Gregory  v.  Sturgis  Nat. 
Bank  (Civ.  App.),  71  S.  W.  66. 
c     What   Constitutes   Collection. 

Where  a  draft  is  delivered  to  a 
bank  for  collection,  and  the  runner 
or  collector  for  the  bank  accepts  the 
drawee's  check  on  said  bank,  and  de- 
livers to  him  the  draft  marked  "paid," 
and  the  drawee  had  no  funds  in  the 
bank  to  pay  the  check,  held,  that  this 
was  not  a  payment  of  the  draft  so  as 
to  make  the  bank  liable  to  the  drawer 
of  the  draft  for  money  collected.  The 
collector  could  |not  accept  anything 
but  money  in  payment  of  the  draft 
unless  authorized.  Western  Brass 
Mfg.  Co.  v.  Maverick,  4  Tex.  Civ.  App. 
535,   23   S.  W.   728. 

d.    Duty  and  Liability  of  Bank  to  De- 
positor. 
(1)    In  General. 

The  power  to  make  collections  upon 
business  paper  is  incident  to  the  bank- 
ing business,  and  important  trusts  are 
necessarily  imposed  in  their  hands. 
In  accepting  a  collection  from  a  cus- 
tomer, the  bank  assumes  an  agency 
which  requires  the  exercise  of  reason^ 
able  care  and  diligence  in  the  discharge 
of  the  assumed  duties,  and  if  it  should 
neglect  such  duties,  and  the  principal 
thereby  incurs  loss,  the  bank  would  be 
liable    for    such    loss.     Diamond    Mill 


Co.  v.  Groesbeck  Nat.  Bank,  9  Tex. 
Civ.  App.  31,  33,  29   S.   W.   169. 

"If  a  bank  fails  to  do  its  duty  in 
the  matter  of  collection  with  reason- 
able skill  and  care,  it  is  liable  for 
damages  resulting  to  any  party  inter- 
ested in  the  paper,  whether  his  name 
appears  on  the  paper  or  not."  Dia- 
mond Mill  Co.  v.  Groesbeck  Nat.  Bank, 
9  Tex.  Civ.  App.  31,  34,  29  S.  W.  169. 

Negligence  in  Mailing  Draft  Directly 
to  Drawee. — Where  a  bank,  having  for 
collection  a  draft  on  another  point,  in- 
stead of  sending  it  to  a  third  person, 
mailed  it  to  the  drawees,  the  amount 
to  be  remitted  by  them,  it  failed  to  ex- 
ercise ordinary  care.  First  Nat  Batik 
v.  City  Nat.  Bank,  12  Tex.  Civ.  App. 
318,  34  S.  W.  458,  affirmed  in  93  Tex. 
705,   no.   op. 

Negligence  of  Drawer  Pleaded  in 
Defense. — Defendant  having  pleaded 
that  plaintiff,  between  the  time  the 
draft  was  returned  and  the  failure  of 
the  acceptors,  could  have  collected  the 
draft  had  he  made  any  effort  to  do  so. 
it  was  error  to  exclude  letters  written 
by  plaintiff  to  the  acceptors  during 
such  time,  tending  to  show  diligence 
by  him  in  an  effort  to  collect  the  draft 
Diamond  Mill  Co.  v.  Groesbeck  Nat. 
Bank,  9  Tex.  Civ.  App.  31,  29  S.  W.  169. 

(2)   Necessity  for  Injury. 

Where  a  bank  having  a  draft  for 
collection,  sent  it  direct  to  the  drawer 
instead  of  sending  it  to  a  third  person, 
it  was  held,  that  the  failure  of  a  col- 
lecting bank  to  use  ordinary  care  will 
not  render  it  liable  where,  had  the 
draft  been  sent  for  collection1  to  a 
third  person,  its  fate  would  have  been 
the  same,  the  drawers  having  become 
insolvent.  First  Nat.  Bank  v.  City 
Nat.  Bank,  12  Tex.  Civ.  App.  318,  34 
S.  W.  458,  affirmed  in  93  Tex.  705,  no 
op.  See,  also,  Diamond  Mill  Co.  r. 
Groesbeck  Nat.  Bank,  9  Tex.  Civ. 
App.  31,  29  S.  W.  169;  People's  Nat 
Bank  v.  Brogden  (Civ.  App.),  84  S. 
W.  601;  S.  C,  98  Tex.  360,  83  S.  W. 
1098. 
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(3)  Negligence    a    Question    for    the 
Jury. 

Plaintiffs  petition,  in  an  action 
against  a  bank  for  the  amount  of  an 
accepted  draft  sent  it  for  collection, 
alleged  that  the  bank  negligently  held 
the  draft  for  over  a  month  and  then 
returned,  that  by  the  use  of  reason- 
able diligence  it  could  have  made  the 
collection;  and  that  the  acceptors  hav- 
ing failed  not  long  after  the  draft  was 
returned,  plaintiff  had  thereby  lost  his 
debt.  There  was  evidence  supporting 
these  allegations.  Held,  that  it  was 
error  in  the  court  to  refuse  to  submit 
the  issue  of  negligence  on  the  part  of 
the  bank  with  reference  to  the  draft. 
Diamond  Mill  Co.  v.  Groesbeck  Nat. 
Bank,  9  Tex.  Civ.  App.  31,  29  S.  W. 
169. 

(4)  Duty  to  Obey  Instructions. 

Where  drafts  are  sent  to  a  bank  for 
collection  with  instructions  that  the 
proceeds  be  applied  to  the  payment  of 
certain  notes  held  by  the  bank  for  col- 
lection, the  bank  has  no  legal  right  to 
make  any  other  disposition  of  the  sum 
so  collected.  First  Nat.  Bank  v.  Mun- 
zesheimer    (Civ.    App.),   26    S.    W.    428. 

The  banker  who  receives  notes  from 
his  customers,  to  be  got  when  due  and 
placed  to  his  account,  is  a  special  agent, 
and  transcends  his  authority  when  he 
sells,  pledges,  or  otherwise  disposes  of 
them;  yet  the  owner  can  not  reclaim 
them  from  third  parties  who  have  re- 
ceived them  bona  fide  and  for  a  valua- 
ble consideration.  Greneaux  v.  Wheeler, 
6   Tex.  515,  524. 

(5)  Duty  of  Collecting  Bank  to  Pro- 
test Paper. 

Where  in  an  action  against  a  bank 
for  its  failure  to  protest  certain  dfafts 
sent  to  it  for  collection,  the  defend- 
ant pleaded  that  prior  to  the  receipt  of 
these  drafts,  it  had  instructed  plain- 
tiff not  to  send  any  more  drafts 
marked  "protest,"  and  that  plaintiff 
continued  after  that  to  send  such 
drafts  for  collection  without  directions 
to   protest  for   nonpayment;   thereafter 


many  of  such  drafts  were  received  by 
defendant  from  plaintiff,  and  none  of 
them  paid  promptly,  but  were  in  all  cases 
held  over  after  maturity,  without  pro- 
test, until  they  were  paid,  it  was  held 
that  the  defense  pleaded,  if  sustained, 
was  a  valid  one.  In  effect,  it  was  that 
plaintiff  had  waived  the  ordinary  duty 
of  the  collecting  bank  to  protest  the 
paper.  First  Nat.  Bank  v.  St.  Charles 
Sav.   Bank   (Civ.  App.),   37   S.   W.   768. 

(6)  Liability  of  Bank  for  Delivering 
Bill  of  Lading  before  Payment  of 
Draft. 

Where  plaintiffs  consigned  a  car 
load  of  oats  to  shipper's  orders,  at- 
taching draft  for  the  price  to  the  bill 
of  lading  and  making  payment  a  pre- 
requisite to  the  surrender  of  the  bill 
or  delivery  of  the  oat,  and  a  bank  hold- 
ing the  draft  for  collection  surrendered 
the  bill  of  lading  to  the  buyer  and  he, 
after  examining  the  oats  thus  placed 
under  his  control,  refused  to  take  them, 
and  it  appeared  that  he  would  have 
paid  the  draft  but  for  such  unauthorized 
surrender  of  the  bill  of  lading,  the  bank 
was  liable  to  plaintiff  for  the  amount 
of  the  draft,  less  the  freight  charges. 
Gulf,  etc.,  R.  Co.  v.  North  Tex.  Grain 
Co.,  32  Tex.  Civ.  App.  93,  74  S.  W. 
567. 

Where  the  seller  of  a  consignment 
of  apples  shipped  to  his  order  sent  a 
draft  attached  to  a  bill  of  lading  drawn 
on  the  buyer,  who  was  insolvent,  to 
defendant  bank  for  collection,  and,  the 
apples  proving  defective,  the  bank,  as 
a  means  of  collecting  the  draft,  ac- 
cepted the  buyer's  draft  on  a  third 
person,  to  whom  the  apples  were  re- 
sold, and  thereupon  delivered  the  bill 
of  lading  to  the  buyer  to  enable  him 
to  make  delivery,  the  bank  was  not 
liable  for  the  amount  of  the  draft 
drawn  by  the  sell  r,  it  never  having 
been  paid,  but  was  only  liable  for  the 
value  of  the  apples  at  the  time  and 
place  the  buyer  was  enabled  to  con- 
vert the  same  by  the  bank's  delivery 
of    the    bill    of    lading      People's    Nat. 
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Bank  v.  Brogden  (Civ.  App.),  84  S. 
W.  601.  See,  also,  People's  Nat.  Bank 
i\-  Brogden,  98  Tex.  360,  83  S.  W.  1098. 

(7)    Rights  and  Liabilities  as  to  Pro- 
ceeds. 

See  ante,  "Title  to  Paper  Depos- 
ited," III,  B,  3,  b. 

General  Rule  as  to  Relation  between 
Bank  and   Depositor   after   Collection. 

— The  collection  of  checks,  bills  of  ex- 
change, drafts,  notes,  and  accounts,  is 
within  the  ordinary  business  of  banks, 
in  behalf  of  their  customers.  As  a 
general  rule,  after  the  collection  is 
made  the  bank  becomes  a  simple  con- 
tract debtor  for  the  amount,  less  any 
commissions  which  may  be  charged. 
If  the  party  for  whom  the  collection 
was  made  was  a  regular  depositor,  the 
sum  would  be  placed  to  his  credit 
upon  his  regular  deposit  account,  un- 
less some  peculiar  usage  or  special 
instruction  should  demand  a  different 
course  of  dealing.  If  the  party  has  no 
deposit  account,  the  bank  simply  owes 
him  the  amount  on  demand.  Jock- 
usch  v.  Towsey,  51  Tex.  129,  132,  cit- 
ing Duncan  v.  Magettc,  25  Tex.  245, 
248. 

"When  the  funds  are  collected  and 
in  the  collecting  bank,  whether  or  not 
those  funds  become  a  general  deposit 
in  the  bank  depends  upon  the  course 
of  dealing  between  the  parties,  if  there 
has  been  one,  or  if  there  has  been 
no  course  of  dealing,  and  no  express 
contract,  except  to  collect,  has  been 
made,  the  funds  after  collection  be- 
long to  the  bank,  and  the  relation  of 
debtor  and  cred'tor  exist  between  the 
bank  and  its  depositor."  Peters  Shoe 
Co.  v.  Murray,  31  Tex.  Civ.  App.  259, 
261,  71  S.  W.  977,  citing  Continental 
Nat.  Bank  v.  Weems,  69  Tex.  489,  6 
S.   W.   802. 

Where  a  draft  was  sent  to  a  bank 
for  collection,  and  it  made  the  col- 
lection, and  thereafter  made  an  assign- 
ment for  the  benefit  of  its  creditors, 
turning  over  to  the  assignee  more  cash 
than  the  amount  of  such  collection,  the 


drawer  was  not  entitled  to  follow  the 
funds  in  the  hands  of  the  assignee  as  a 
trust  fund,  there  being  no  proof  that 
the  owner  of  the  bank  knew  of  its 
insolvency  at  the  time  the  collection 
was  made,  and  no  evidence  of  the 
course  of  dealing  between  the  drawer 
and  the  bank,  or  of  any  instructions 
given  by  the  drawer,  or  of  any  facts 
such  as  would  establish  between  the 
drawer  and  the  bank  any  relation  ether 
than  that  of  ordinary  debtor  and  cred- 
itor. Peters  Shoe  Co.  v.  Murray,  31 
Tex.    Civ.    App.    259,    71    S.    W.  977. 

Where  a  bank  after  collecting  a  draft 
for  the  plaintiff,  the  proceeds  of  which 
it  failed  to  remit,  became  insolvent  and 
went  into  the  hands  of  a  receiver  with 
$1,000  in  cash  on  hand,  it  was  held,  that 
the  fact  that  the  fund  on  hand  was 
composed  mostly  of  nickels  and  dimes, 
collected  several  months  previous  to  the 
collection  of  the  plaintiffs  draft,  and 
that  the  bank  had  other  debts  in-  the 
same  condition,  aggregating  a  large 
sum,  arising  in  the  same  way,  from 
collections  made  before  and  after  this 
collection  was  made,  overcame  the  pre- 
sumption that  the  bank  had  kept  plain- 
tiffs money  intact  or  was  so  scrupu- 
lously careful  as  to  have  kept  its  repre- 
sentative in  cash  in  its  vaults,  and  that 
the  plaintiff  was  entitled  to  no  prefer- 
ence in  payment  by  the  receiver.  Farm- 
ers', etc.,  Bank  v.  First  Nat.  Bank  (Civ. 
App.),  46   S.   W.  271. 

Where  Special  Agency  Is  Created— 
Bank  as  Trustee.— See  ante,  "Pay- 
ment of  Checks  as  Participation  in 
Breach  of  Trust,"  III,  B,  2,  b,  (1), 
(c),  bb;  "Application  of  Deposits  to 
Debts  Due  Bank,"  III,   B,  2,  b,  (3). 

It  is  the  well  settled  doctrine  in  this 
state  as  well  as  in  a  large  number 
of  the  states  of  the  Union,  that  where 
a  special  agency  is  created,  and  the 
bank  has  no  authority  to  hold  and 
credit  the  proceeds  of  the  draft,  sent 
to  it  for  collection,  but  is  bound  by 
the  agreement  to  remit  them  immedi- 
ately   to    its    correspondent,    the    rela- 
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tion  of  trustee  and  beneficiary  is  cre- 
ated, and  the  money  collected,  or  its 
equivalent,  can  be  recovered  from  the 
assignee  of  the  insolvent  bank.  Ccn 
tinental  Nat.  Bank  v.  Weems,  69  Tex. 
489,  6  S.  W.  802;  Peters  Shoe  Co.  v. 
Murray,  31  Tex.  Civ.  App.  259,  260, 
71   S.  W.  977.         , 

In  the  course  of  dealings  between  a 
New  York  and  Texas  bank,  the  New 
York  bank  was  in  the  habit  of  dis- 
counting notes  for  the  latter,  and  of 
forwarding  the  same,  on  maturity,  to 
the  latter,  "for  collection  and  returns," 
with  the  understanding  that  the  pro- 
ceeds of  such  discount  notes  should 
be  preserved  by  the  Texas  bank  as  the 
property  of  the  New  York  bank,  and 
should  be  returned  to  it  as  such.  Such 
being  the  habit  of  business  between 
the  banks,  the  Texas  bank  received 
notes  from  its  New  York  bank  cor- 
respondent "for  collection  and  return 
of  proceeds."  Held,  the  Texas  bank 
became  as  to  such  collections,  when 
made  by  it,  a  trustee  for  the  New  York 
bank.  After  their  collection  was  made 
the  relation  of  creditor  and  debtor  as 
between  the  banks  did  not  exist.  The 
Texas  bank  had  no  authority  to 
credit  on  its  books  the  amount  col- 
lected, but  was  legally  bound  to  remit 
the  money  to  its  correspondent.  The 
trust  fund  collected  was  credited  by 
the  Texas  bank  to  its  New  York  cor- 
respondent and  mingled  with  other 
money  of  the  Texas  bank;  thereafter, 
and  before  an  adjustment  of  accounts, 
the  Texas  bank  became  insolvent,  and 
was  placed  in  the  hands  of  a  receiver. 
Held,  that  the  trust  attached  to  what- 
ever money  remained,  when  the  re- 
ceiver was  appointed,  in  the  bank 
vaults.  Continental  Nat.  Bank  v. 
Weems,  69  Tex.  489,  6  S.  W.  802,  cit- 
ing City  Bank  v.  Weiss,  67  Tex.  331, 
3   S.   W.  299. 

The    Texas     bank,     after     receiving 
some  notes  from  its  New  York  Corre- 
spondent  "for   collection   and   returns," 
procured   renewals    of   the    same,   after 
2  Tex— 46 


which  the  Texas  bank  endorsed  them 
and  deposited  them  as  collateral  with 
other  banking  houses  in  New  York,  to 
which  they  were  paid,  and  were  by 
them  applied  to  the  debts  due  them 
from  the  Texas  bank.  Held,  that  the 
New  York  bank,  as  to  the  amount 
thus  collected  on  said  notes,  had  no 
lien  on  the  general  assets  of  the  Texas 
bank  in  the  receiver's  hands.  One 
who  receives  the  money  of  another 
in  a  fiduciary  capacity  and  expends  it 
in  paying  his  own  debts,  does  not 
thereby  create  a  lien  on  the  mass  of 
his  property  for  its  repayment.  The 
trust  estate  must  ordinarily  be  clearly 
traced  into  specific  property  in  order 
that  the  cestui  que  trust  may  be  en- 
titled either  to  the  specific  property 
or  to  a  lien  thereon.  Continental  Nat. 
Bank  v.  Weems,  69  Tex.  489,  6  S. 
W.   802. 

The  plaintiff  sent  to  the  bank  for 
collection  and  remittance  a  draft 
which  was  collected  by  the  bank  and 
not  remitted,  but  was  retained  in  the 
vault  of  the  bank  and  came  into  the 
possession  of  the  receiver.  It  was 
shown  that  this  bank  had  previously 
made  similar  collections  for  the  plain- 
tiff, and  that  in  no  instance  was  the 
collection  carried  to  the  plaintiffs 
credit  as  a  depositor,  by  the  bank,  but 
the  entries  were  confined  to  a  collec- 
tion register,  and  remittances  made 
promptly  without  further  communica- 
tions. It  was  held  that  the  bank  was 
the  trustee  and  not  the  debtor  of  the 
plaintiff  in  respect  to  this  fund  and 
that  plaintiff  was  entitled  to  receive 
the  same  out  of  the  bank  assets  in  the 
receiver's  hands,  instead  of  a  pro  rata 
with  the  other  creditors.  Hunt  v. 
Townsend    (Civ.    App.),   26    S.    W.  310. 

The  plaintiff. placed  a  claim  for  col- 
lection with  the  bank  of  B.,  which 
claim  was  sent  by  that  bank  to  a 
banker,  H.,  for  collection.  H.  col- 
lected the  money,  and  B.  failed  and 
made  an  assignment  two  days  after 
receiving     the     claim     for     collection. 
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The  plaintiff  then  sued  the  assignee 
and  H.  to  recover  the  money.  The 
assignee  filed  a  general  denial  and  the 
money  collected  by  H.  was  paid  into 
court  by  him  subject  to  the  court's 
order.  It  was  held  that  although  the 
money  paid  into  court  was  not  the 
identical  money  collected  on  the 
claim,  it  was  the  product  and  substi- 
tute of  the  money  so  collected,  and 
the  plaintiff  was  entitled  to  recovery. 
Parker  v.  Crawford,  3  App.  Civ. 
Cases,  §  365,  citing  Continental  Nat. 
Bank  v.  Weems,  69  Tex.  489,  6  S.  W. 
802. 

In  a  suit  against  the  receiver  of  an 
insolvent  bank  to  recover  money  col- 
lected by  it,  the  plaintiff,  a  corpora- 
tion, alleged  that  it  contracted  with 
the  city  of  Houston  to  pave  certain 
streets  for  an  agreed  sum  of  money 
and  that  the  city  bank  of  Houston 
collected  the  money  as  trustee  for  the 
plaintiff  and  agreed  to  hold  it  until 
drawn  by  it.  It  was  shown  that  the 
bank  collected  most  of  the  money  due 
from  the  property  owners  for  paving 
done  by  the  plaintiff  or  became  re- 
sponsible for  it;  that  after  the  work 
was  done  accounts  against  property 
owners  liable  for  the  cost  were  made 
out  by  the  city  of  Houston  '  and 
placed  in  the  hands  of  the  bank  for 
collection,  which  when  made  were 
placed  to  the  credit  of  the  "Rock 
Paving  Account/'  subject  to  the 
check  of  the  city  alone;  that  all  of  the 
sum  so  collected  except  that  sued  for 
was  paid  out  in  checks  drawn  by  the 
city  in  favor  of  Mr.  Jordan,  who  was 
the  representative  of  the  plaintiff.  It 
was  held  that  these  facts  were  not 
sufficient  to  establish  the  relation  of 
trustee  on  the  part  of  the  bank,  but 
were  it  otherwise  this  would  not  ef- 
fect the  rights  of  the  parties  if  its 
right  to  the  money  was  surrendered 
by  an  agreement  made  by  its  own 
recognized  representative.  Central 
Tcfx.,  etc.,  Land  Co.  v.  Weems,  73 
Tex.   252,   11   S.   W.   270. 


After  a  bank  has  suspended,  it 
thereby  ceases  to  have  the  general 
power  and  authority  which  it  previ- 
ously had  to  collect  paper  which,  be- 
fore its  suspension,  had  been  de- 
posited with  it  for  this  purpose,  so 
as  to  make  it  a  general  creditor  of  the 
depositor,  but  this  subsequent  collec- 
tion must  be  held  by  it  as  agent  in 
trust  for  the  owner.  Jockusch  v. 
Towsey,   51   Tex.    129,   132. 

(8)     Employment  of  Agent  or  Corre- 
spondent 

A  bank  receiving  notes  for  collec- 
tion is  responsible  for  all  subsequent 
agents  employed  in  their  collection. 
State  Nat.  Bank  v.  Thomas  Mfg.  Co., 
17  Tex.  Civ.  App.  214,  42  S.  W.  1016. 

Where  a  note  is  deposited,  without 
instructions,  with  a  bank  for  collec- 
tion at  another  point,  and  it  sends  it 
to  another  bank  at  such  point,  the 
bank  to  which  it  is  sent  is  the  agent 
of  the  sending  bank,  and  the  latter  is 
the  agent  of  the  depositor  and  liable 
for  the  default  of  the  other  bank. 
Schumacher  v.  Trent,  18  Tex.  Civ. 
App.   17,   44   S.  W.  460. 

"When  a  note  is  deposited  with  a 
bank  to  be  collected  at  a  distant  point, 
where  it  has  no  agent  or  regular 
correspondent,  and  it  transmits  the 
same  to  another  bank  at  such  point 
for  collection  and  return  of  the  pro- 
ceeds, in  the  absence  of  any  special 
agreement  between  the  parties,  or 
custom  or  usage  of  bankers,  having 
the  force  and  effect  of  law,  which 
fixes  upon  the  bank  with  which  the 
deposit  is  made  another  measure  of 
liability,  such  bank  by  implication  of 
law  becomes  the  agent  of  the  deposi- 
tor for  the  collection  of  the  paper,  and 
the  bank  to  which  the  note  is  trans- 
mitted becomes  the  agent,  not  of  the 
depositor,  but  of  the  bank  with  which 
he  made  the  deposit;  and  such  bank 
is  responsible  to  the  depositor  for  the 
default  of  the  collecting  bank.  A  cus- 
tom to  acquire  the  force  of  law,  and 
thus  modify  the  general  law  of  agency, 
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must   be   general    as    to  the   particular 
trade   or   business,  and  so  well  estab- 
lished   that    any    one    dealing    in    that 
trade  is  presumed  to  know  it.     Woot- 
ters  v.   Kauffman,   67  Tex.  488,  494,  3 
S.  W.  465."     Schumacher  v.  Trent,  18 
Tex.  Civ.  App.  17,  19,  44  S.  W.  460.. 
"When   one   places   negotiable  paper 
with   a   bank   for   collection,   and   that 
bank  sends  it  to  another  for  the  same 
purpose,   whether   the   second   bank   is 
to    be    considered   the   agent     of     the 
owner,   or   merely  the   agent     of     the 
bank,  is  a  vexed  question.     Important 
legal    consequences    flow   from    its    de- 
termination,   and    upon   it   the    author- 
ities   are    conflicting.      If    the    second 
bank  be  held  agent  of  the  owner,  then 
it  would  be  responsible  to  him  for  any 
negligence    which    resulted    in    a    loss 
of   the   debt.     So,   also,   if   the   collect- 
ing   bank    failed    after      receiving     the 
money,    being    in    good    credit    at    the 
time    the    paper    was    transmitted    for 
collection,    the    bank    which    had    sent 
it    would   not   be    liable   to   the    owner 
for    the   amount   collected.     But   if,   as 
many   authorities   hold,    the   second  en- 
dorser  is   to   be   considered    merely  the 
agent   of   his   immediate   endorser,   and 
not  of  the  first  endorser,  these  conse- 
quences do  not  follow,  and,  in  case  of 
negligence    or    default,    the      first     en- 
dorser  is   liable   to   the   owner   of   the 
bill,  and  not  the  second."    The  supreme 
court,    after   reviewing   the   authorities, 
said:      "The    first    endorser    who    re- 
ceives   the   bill   for   collection     is     the 
owner's   agent,  and  takes   the   bill  un- 
der     the      implied      contract      to      be 
responsible,    notwithstanding    the    neg- 
ligence or  default  of  the  agent  whom 
he  may  employ."     City  Bank  v.  Weiss, 
67   Tex.   331,   333,   3    S.   W.   299. 

Where  a  note  is  deposited  with  one 
bank  for  transmission  to  some  other 
bank  for  collection,  the  bank  to  which 
it  is  sent  is  the  agent  of  the  depositor. 
Schumacher  v.  Trent,  18  Tex.  Civ. 
App.   17,  44   S.   W.   460. 


e.  Rights  and  Liabilities  Arising  be- 
tween Bank  and  Drawee. 
Where  Bank  Holds  Drafts  Merely 
for  Collection.— A  bank  holding  a 
draft  merely  for  collection  is  not  lia- 
ble to  the  drawee  on  account  of  a 
breach  of  the  contract  with  the 
drawer.  Gregory  v,  Sturgis  Nat.  Bank 
(Civ.   App.),   71    S.   W.  66. 

Where  a  bank  receives  for  collec- 
tion and  collects  a  draft  sent  it  with 
bill  of  lading  for  a  car  of  wheat  at- 
tached, no  liability  attaches  to  it  in 
favor  of  the  buyer  and  drawee  by  rea- 
son of  the  wheat  not  being  such  as 
was  contracted  for.  Commerce  Mill., 
etc.,  Co.  v.  Morris,  27  Tex.  Civ.  App. 
553,    65   S.   W.    1118. 

Where  Bank  Becomes  Owner  of 
Draft. — A  bank  which  by  transfer  of 
a  bill  of  lading  acquires  the  right  to 
property  shipped  in  fulfillment  of  a 
contract  of  sale,  can  enforce  against 
the  purchaser  no  greater  right  than 
that  possessed  by  its  vendor,  the 
shipper.  Landa  v.  Lattin  Bros.,  19 
Tex.  Civ.  App.  246,  46  S.  W.  48. 

The  doctrine  announced  in  Landa  v. 
Lattin  Bros.,  19  Tex.  Civ.  App.  246, 
46  S.  W.  48,  seems  to  be  that  when  a 
bank  becomes  the  assignee  of  a  draft 
and  bill  of  lading,  where  goods  are 
shipped  as  alleged  in  this  case,  it  be- 
comes responsible  to  the  consignee 
upon  the  contract  of  the  consignor, 
and  this  whether,  by  the  transfer  of 
the  bill  of  lading,  the  goods  and  the 
contract  of  sale  were  thereby  actually 
sold  to  the  bank  or  whether  the  bill 
of  lading  was  attached  as  a  mere  se- 
curity. De  George  v,  Goosby,  33  Tex. 
Civ.  App.  187,  76  S.  W.  66,  70,  affirmed 
in   97   Tex.   630,  no  op. 

A  vendor  of  wheat  under  a  contract 
warranting  its  quality,  and  with  which 
warranty  it  failed  to  comply,  shipped 
it  from  Kansas  to  Texas,  taking  bill 
of  lading  to  the  shipper's  order  with 
draft  for  purchase  price  attached, 
which  it  transferred  to  a  bank  and  re- 


Digitized  by 


Google 


724 


Banks  and  Banking 


ceived  credit  therefor,  the  bank  for- 
warding draft  with  bill  of  lading 
attached  and  delivering  latter  on  pay- 
ment by  the  purchaser,  who  had  no 
previous  opportunity  to  examine  the 
grain.  Held,  that  the  bank  acquired 
the  right  of  property  subject  to  the 
burdens  imposed  by  the  contract  of 
sale  and  was  liable  to  the  purchaser 
for  damages  by  breach  of  the  war- 
ranty. Landa  v.  Lattin  Bros.,  19  Tex. 
Civ.    App.    246,    46    S.    W.    48. 

The  cashier  of  such  bank  to  whom 
the  draft  was  made  payable,  and  in- 
termediate banks,  through  whom  it 
was  forwarded  for  collection,  being 
mere  agents,  incurred  no  personal 
liability.  Landa  v.  Lattin  Bros.,  19 
Tex.   Civ.   App.   246,  46   S.   W.   48. 

Effect  of  Indorsement  by  Collect- 
ing  Bank.— A  draft  for  one  thousand 
one  hundred  and  fifty  dollars  on  Vogel 
&  Ross,  of  Galveston,  in  favor  of 
Heard,  Allen  &  Barnes,  bankers,  at 
Cleburne,  was  indorsed,  to  Ball, 
Hutchings  &  Co.,  of  Galveston,  for 
collection  as  follows:  "Pay  Ball, 
Hutchins  &  Co.,  or  order,  for  ac- 
count of  bank  of  Cleburne."  Signed, 
"Heard,  Allen  &  Barnes."  Thus  re- 
ceived, Ball,  Hutchings  &  Co.,  stamped 
the  word  "paid"  on  the  draft  with 
their  signature.  In  that  condition  the 
draft  was  paid  by  the  drawees  named, 
Vogel  &  Ross.  The  draft,  which  was 
attached  to  a  bill  of  lading  for  thirty- 
two  bales  of  cotton,  was  a  forgery. 
In  a  suit  by  the  drawees  against  Ball, 
Hutchings  &  Co.,  as  indorsers,  held 
The  legal  effect  of  the  stamp  indorse 
ment  of  Ball,  Hutchings  &  Co.,  who 
were  mere  agents,  was  a  cancellation 
of  the  obligation  and  a  receipt  for  the 
money.  They  were  not  indorsers  of 
the  paper  and  were  not  liable  as  such. 
They  were  not  liable  for  money  had 
and  received  on  the  ground  that  pay- 
ment was  made  to  them  through  mis- 
take. No  pers  nal  responsibility  was 
incurred  by  Ball.  Hutchings  &  Co.  in 
collection    for    their    principals.      Vogel 


v.  Ball,  etc.,  Co.,  69  Tex.  604,  7  S.  W. 
101. 

4.    With   Respect   to   Loans  and  Dis- 
counts, 
a.    Definitions  and  Distinctions. 

"Discount  is  the  difference  between 
the  price  and  the  amount  of  the  debt, 
the  evidence  of  which  is  transferred. 
That  difference  represents  interests 
charged,  being  at  some  rate  accord- 
ing to  which  the  price  paid,  if  invested 
until  the  maturity  of  the  debt,  will 
produce  its  amount;  and  the  advance, 
therefore,  upon  every  note  discounted, 
without  reference  to  its  character  a* 
business  or  accommodation  papet,  is 
properly  denominated  a  loan,  for  in- 
terest is  predicable  only  of  loans,  be- 
ing the  price  paid  for  the  use  of 
money."  Anderson  v.  Cleburne  Bldg., 
etc.,  Ass'n,  4  App.  Civ.  Cases,  §  174. 
16   S.   W.   298. 

"To  discount  paper,  as  understood 
in  the  business  of  banking,  is  only  a 
mode  of  loaning  money  with  the  right 
to  take  the  interest  allowed  by  law 
in  advance."  Anderson  v.  Cleburne 
Bldg.,  etc.,  Ass'n,  4  App.  Civ.  Cases, 
§   174,   16   S.   W.   298. 

"The  term  'discounting'  includes 
purchase  as  well  as  loan."  "To  'dis- 
count' signifies  the  act  of  buying  a 
bill  of  exchange  or  promissory  note 
for  less  than  that  which  upon  its  face 
is  payable."  Anderson  v.  Cleburne 
Bldg.,  etc.,  Ass'n,  4  App.  Civ.  Cases. 
§    174,   16   S.   W.   298. 

Loaning  money  where  the  interest 
is  taken  at  the  termination  instead  of 
the  commencement  of  the  loan  has 
been  held  within  a  prohibition  against 
discounting  notes.  Anderson  r.  Cle- 
burne Bldg.,  etc.,  Ass'n,  4  App.  Civ. 
Cases,  §  174,  16  S.  W.  298. 
b.   Power  of  Bank  to  Loan. 

Where  a  bank  brings  suit  in  the  ca- 
pacity of  a  creditor  against  a  partner- 
ship, of  which  it  was  a  member,  for 
money  loaned,  the  court  said:  "The 
bark  certainly  had  the  power  to  lend 
the  money."     Cameron   &  Co.  r.  First 
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Nat.  Bank,  4  Tex.  Civ.  App.  309,  23  S. 
W.  334,  affirmed  in  93  Tex.  656,  no  op. 

Land  Certificate  and  Real  Estate  as 
Security. — "The  proposition  that  as 
appellee  is  a  national  bank,  created  by 
and  organized  under  the  laws  of  the 
United  States,  it  could  not  acquire  a 
lien  upon  the  land  certificates  in  con- 
troversy, because  such  certificates  are 
considered  by  the  federal  courts  as 
real  and  not  personal  property,  and 
that  such  banks  are  prohibited  from 
taking  real  estate  securities  for  loans, 
is  not  tenable.  In  the  first  place,  land 
certificates  issued  under  and  by  virtue 
of  the  laws  of  this  state  are  by  our  su- 
preme court  held  to  be  personal  prop- 
erty, and  this  construction  of  our  own 
laws  by  our  own  courts  fixes  the  status 
of  this  property.  In  the  second  place, 
the  question  is  one  that  can  not  be 
raised  by  an  individual,  as  it  has  been 
held  by  the  supreme  court  of  the 
United  States  that  this  is  a  matter 
solely  between  the  bank  and  the  gov- 
ernment, and  that  if  these  banks 
should  make  loans  upon  lands,  not- 
withstanding the  prohibition  in  the 
federal  statutes,  that  such  contracts 
are  good  as  between  individuals, 
though  the  government  may  institute 
legal  proceedings  against  the  bank,  on 
account  of  the  violation  of  the  law,  to 
forfeit  its  charter  or  franchise." 
Stone  v.   Brown,   54  Tex    330,   335. 

Corporate  Stock  as  Security. — Inci- 
dental to  the  power  to  loan  money  on 
personal  security  a  national  bank  may, 
in  .he  usual  course  of  business,  accept 
stock  of  another  corporation  as  col- 
lateral, and  by  the  enforcement  of  its 
rights  as  pledgee  it  may  become  the 
owner  of  the  collateral;  and  even  if  it 
could  not  acquire  title  thereto,  the 
pledgor  could  not  recover  the  stock 
without  satisfying  the  bank  for  its  ad- 
vances! Fulton  v.  National  Bank,  26 
Tex.  Civ.  App.  115,  62  S.  W.  84,  af- 
firmed in  94  Tex.  704,  no  op. 

Authority  to  Loan  Money  for  the 
Public   or  for   Individuals. — It     is     no 


part  of  the  business  of  a  bank  to  loan 
money  for  the  public  or  for  indi- 
viduals, and  in  the  absence  of  proof 
that  appellant  was  engaged  in  such 
business,  it  must  be  presumed  that  the 
teller  in  making  the  loan  of  appellee's 
money,  was  acting  outside  of  the 
scope  of  his  authority  as  agent  of  the 
bank,  and  no  liability  would  attach  to 
the  bank  for  the  acts  of  the  teller,  in 
making  the  loan.  City  Nat.  Bank  v. 
Martin,  70  Tex.  643,  647,  8  S.  W.  507. 
c.  Rate  of  Interest  or  Discount. 
(1)    Rate  Allowed  to  National  Banks. 

Under  the  constitution  and  statutes 
of  Texas,  in  force  March  26,  1874, 
eight  per  cent  per  annum  was  allowed 
when  no  interest  was  specified,  but 
the  parties  might  agree  upon  any  rate 
(Pasch.  Dig.,  art.  3940).  The  revised 
statutes  of  the  United  States,  §  5197, 
provide  that  national  banks  may 
charge  the  rate  of  interest  allowed 
by  the  state  or  territory  where  they 
are  located,  and  no  more,  but  where 
no  rate  is  fixed  by  such  state  or  terri- 
tory, the  bank  shall  not  charge  ex- 
ceeding seven  per  cent  per  annum. 
National   Bank  v.   Bruhn,   64   Tex.   571. 

The  general  rule  and  intention  is 
that  national  banks  shall  stand  on  the 
same  footing  with  individuals;  the 
United  States  statute  provides  what 
interest  its  banks  shall  charge  when 
no  rate  has  been  prescribed  by  the 
state;  but  the  rate  had  been  regulated 
by  the  state  in  March,  1874,  and  hence 
national  banks  could  at  that  time  con- 
tract for  any  rate  of  interest,  like  in- 
dividuals. This  is  the  spirit  and  inten- 
tion of  the  law  and  is  certainly  not 
against  its  literal  meaning.  National 
Bank   r.    Bruhn,   64   Tex.    571. 

Under  the  act  of  congress  prescrib- 
ing the  rate  of  interest  which  national 
banks  may  charge;  such  banks  may, 
in  Texas,  receive  or  charge  interest 
not  greater  than  twelve  per  cent  per 
annum.  Stout  v.  Ennis  Nat.  Bank,  69 
Tex.   384,   8   S.  W.   808.  . 

Construction    of    Statute. — The    de- 
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cisions  of  the  United  States  supreme 
court  teach  that  the  statute  referred 
to  is  to  be  liberally  construed  in  favor 
of  national  banks,  and  even  when  the 
language  of  the  statute  would  restrict 
them  to  a  less  rate  of  interest  than  is 
allowed  to  individuals  the  intendment 
of  the  law  must  be  presumed  to  have 
been  otherwise.  Tiffany  v.  Nat.  Bank 
of  Mo.  held  that  the  intent  of  the  law 
was  to  put  national  banks  on  an  equal 
footing  with  state  banks;  to  allow  the 
state  banks  to  charge  any  amount  of 
interest,  and  national  banks  only  eight 
per  cent,  would  violate  that  intention; 
to  say  that  national  banks  could  charge 
only  seven  per  cent,  would  be  to  say 
that  the  state  had  prescribed  no  rate 
of  interest.  National  Bank  v.  Bruhn, 
64  Tex.  571. 
(8)    Usurious  Interest 

See,  generally,  the  title  USURY. 
(a)    Penalty  for  Taking  Usury. 

One  who  has  paid  to  a  national 
bank  interest  in  excess  of  the  legal 
rate  may  recover  back,  under  Revised 
Statutes,  U.  S.,  §  5198,  double  the  en- 
tire amount  of  interest  paid.  His  re- 
covery is  not  limited  to  double  the 
amount  in  excess  of  the  legal  rate. 
Colgin  v.  City  Nat.  Bank,  16  Tex. 
Civ.  App.  346,  40  S.  W.  634.  See,  also, 
Lasater  v.  First  Nat.  Bank  (Civ.  App.), 
72  S.  W.  1054,  affirmed  in  97  Tex.  638, 
no  op.;  Lasater  v.  First  Nat.  Bank,  96 
Tex.  345,  72  S.  W.  1057. 

Under  §  5198,  Rev.  Stat.,  U.  S.,  one 
who  has  paid  usurious  interest  to  a 
national  bank  can  recover,  in  an  action 
commenced  within  two  years,  double 
the  whole  amount  of  interest  paid, 
and  is  not  restricted  to  a  recovery  of 
double  the  amount  paid  in  excess  of 
the  legal  rate.  Boerner  v.  Traders' 
Nat.  Bank,  90  Tex.  443,  39  S.  W.  285. 
See,  also,  Smith  v.  Chilton,  90  Tex. 
447,    39    S.    W.    287. 

The  taking,  receiving,  or  charging  a 
rate  of  interest  greater  than  is  al- 
lowed, when  knowingly  done,  shall  be 
deemed   a   forfeiture   of   the    entire    in- 


terest which  the  note,  bill  or  other 
evidence  of  debt  carried  with  it,  or 
which  have  been  agreed  to  be  paid 
thereon.  In  case  the  greater  rate  of 
interest  has  been  paid,  the  person  by 
whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  back,  in 
an  action  in  the  nature  of  an  action  of 
debt,  twice  the  amount  of  the  in- 
terest thus  paid,  from  the  association 
taking  or  receiving  the  same;  pro- 
vided, such  action  is  commenced 
within  two  years  from  the  time  the 
usurious  transaction  occurred.  Stout 
v.  Ennis  Nat.  Bank,  69  Tex.  384,  8  S. 
W.    808. 

(b)     Who    May    Enforce    Penalty. 

In  General. — See  ante,  "Penalty  for 
Taking  Usury,"  III,  B,  4,  c,  (2),  (a). 
See  the  titles  BANKRUPTCY  AND 
INSOLVENCY,  ante,  p.  631;  IN- 
TEREST. 

Assignment  of  Right  of  Action  to 
Enforce  Penalty. — See,  generally,  the 
title  ASSIGNMENTS,  ante,  p.  86. 

One  who  has  a  right  of  action  for 
double  the  amount  of  usurious  interest 
paid  by  him  under  article  3106,  Rev. 
Stat.  Tex.,  can  assign  the  same,  so  as 
to  give  the  assignee  the  right  to  main- 
tain an  action  thereon.  Lasater  v. 
First  Nat.  Bank  (Civ.  App.),  72  S.  W. 
1054,  affirmed  in  97  Tex.  638,  no  op., 
citing  Taylor  v.  Sturgis,  29  Tex.  Civ. 
App.   270,   68    S.   W.    538. 

Since  the  federal  statute  which 
vested  in  the  person  who  paid  the 
usurious  interest  the  right  "to  recover 
back  twice  the  amount  of  interest 
thus  paid,"  added  the  words  "legal 
representatives"  as  words  of  survivor- 
ship, it  follows  that  the  claim  being 
one  which  will  survive  the  death  of 
the  person  on  whom  the  right  of  ac- 
tion is  vested,  is  one  which,  under  the 
laws  of  Texas,  belong  to  his  estate, 
and  subsequently  one  that  may  be 
sold  or.  brought  like  any  other  chose 
in  action.  Lasater  v.  First  Nat  Bank 
(Civ.  App.),  72  S.  W.  1054,  affirmed 
in   97  Tex.   638,  no  op. 
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The  right  of  a  retiring  partner  in  a 
cause  of  action  to  recover  usurious  in- 
terest paid  by  the  firm  passes  to  the 
remaining  partner  buying  him  out  and 
succeeding  to  the  partnership  assets 
and  liabilities;  the  right  is  not  strictly 
personal,  and  may  be  assigned,  though 
the  purchasing  partner  be  not  deemed 
a  "legal  representative"  of  the  other 
within  the  meaning  of  the  statute. 
Lasater  v.  First  Nat.  Bank,  96  Tex. 
345,  72   S.   W.   1057. 

Release  of  Right  to  Enforce  Pen- 
alty.— A  settlement  and  release 
executed  by  a  member  of  a  copartner- 
ship to  a  national  bank  which  had  col- 
lected usurious  interest  from  the  firm, 
recited:  "We  (the  firm)  do  renounce 
and  declare  to  be  fully  satisfied  any 
and  all  rights,  rights  of  action,  claim, 
or  demand,  that  we  may  have  or  be 
entitled  to  under  any  law  of  the 
United  States,  to  recover  any  sum  of 
money  from  said  Ennis  National  Bank, 
by  reason  of  us  having  paid  hereto- 
fore to  said  bank  any  interest  at  a 
greater  rate  than  twelve  per  cent 
per  annum,"  held:  (1)  The  release, 
though  it  may  have  been  made  with 
fraudulent  intent  as  to  the  other  part- 
ners, was  binding  on  the  firm  when 
accepted  by  the  bank  in  ignorance  of 
such  fraudulent  intent.  Stout  v.  En- 
nis Nat.  Bank,  69  Tex.  384,  8  S.  W. 
808.      See    the    title    PARTNERSHIP. 

Agreement  of  Indemnity. — One  who 
has  not  promised  or  paid  usury  to  a 
bank  on  a  loan  made  by  it,  but  has 
merely  agreed  to  indemnify  the  bank 
against  a  judgment  collaterally  con- 
nected with  the  loan  as  to  which  usury 
is  claimed,  has  no  right  to  recover  a 
penalty  for  usury  which  he  can  assign 
to  another.  Southern  Trading  Co.  v. 
State  Nat.  Bank,  35  Tex.  Civ.  App.  5, 
79  S.  W.  644,  affirmed  in  98  Tex.  632, 
no  op. 

(c)     What     Constitutes     Payment     of 
Usury. 
Actual     Payment     Necessary.  —  The 
mere  discharge  by  a  party  of  the  note 


executed  by  himself  and  another,  by 
giving  his  own  note  in  renewal 
thereof,  will  not  uphold  a  recovery 
from  the  bank  on  account  of  usurious 
interest  in  the  former  note.  The  pay- 
ment contemplated  by  the  statute  is 
an  actual  payment,  and  not  a  further 
promise  to  pay.  Lasater  v.  First  Nat. 
Bank,  40  Tex.  Civ.  App.  237,  238,  88  S. 
W.  429. 

Under  the  act  of  congress  prescrib- 
ing the  rate  of  interest  national  banks 
may  charge,  and  subjecting  them  to 
penalties  for  receiving  usury,  the  of- 
fense of  taking  usury  is  consummated 
when  a  payment  is  made  and  ap- 
propriated to  usurious  interest,  and  the 
right  to  the  penalty  is  then  fixed,  and 
it  may  be  recovered  by  the  person  by 
whom  the  usury  was  paid,  though  the 
entire  debt  has  not  been  paid.  Stout 
v.  Ennis  Nat.  Bank,  69  Tex.  384,  8 
S.   W.  808. 

Payment  by  Surety. — The  renewal 
of  a  note  by  the  surety  and  its  subse- 
quent payment  by  him  with  usurious 
interest,  will  not  uphold  a  recovery 
by  the  principal  from  the  bank  under 
the  federal  statute.  Lasater  v.  First 
Nat.  Bank,  40  Tex.  Civ.  App.  237,  88 
S.  W.  429. 

One  who,  by  transfer  of  property 
to  a  surety  on  his  note,  procures  its 
payment,  with  usurious  interest,  by 
such  surety,  can  recover  back  such 
interest  and  penalty  therefor  as  on  a 
payment  made  by  himself.  Lasater  v. 
First  Nat.  Bank,  96  Tex.  345,  72  S. 
W.  1057.  See,  also,  Lasater  v.  First 
Nat.  Bank  (Civ.  App.),  72  S.  W.  1054, 
affirmed  in  97  Tex.  638*  no  op.,  citing 
Taylor  v.  Sturgis,  29  Tex.  Civ.  App. 
270,   €8    S.    W.    538. 

Partial  Payment. — When  partial 
payment  is  made  to  a  national  bank 
under  a  contract  to  pay  usurious  in- 
terest, in  the  absence  of  a  stipulation 
as  to  how  the  payment  shall  be  ap- 
propriated, the  law  will  apply  it  in 
liquidation  of  that  portion  of  the  con- 
tract which  is  legal,  and  the  bank  may 
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afterwards  avoid  the  penalty  fixed  by 
act  of  congress  for  collecting  usurious 
interest  by  relinquishing  claim  for  it. 
If,  however,  a  partial  payment  on  the 
debt  is,  by  agreement  between  the 
bank  and  the  debtor,  appropriated  to 
the  payment  of  usurious  interest,  the 
locus  penitentiae  can  not  exist,  since 
the  offense  has  been  consummated  and 
the  right  to  recover  the  penalty  is 
fixed.  Stout  v.  Ennis  Nat.  Bank,  69 
Tex.  384,  8  S.  W.  808. 

Loan  on  Condition  of  Paying  An- 
other Debt. — The  fact  that  upon  a 
loan  of  money  by  a  bank  it  exacts  as 
a  condition  to  make  the  loan  that  the 
borrower  shall  secure  to  it  the  pay- 
ment of  another  genuine  and  subsist- 
ing debt  to  it  for  which  the  borrower 
is  liable,  does  not  render  the  loan 
usurious;  nor  is  the  case  altered  by 
the  fact  that  the  other  debt  is  of  such 
nature  that  the  borrower,  upon  paying 
it,  can  not  have  contribution  from  the 
other  parties  jointly  liable  with  him 
therefor.  Southern  Trading  Co.  v. 
State  Nat.  Bank,  35  Tex.  Civ.  App.  5, 
79  S.  W.  644,  affirmed  in  98  Tex.  632, 
no   op. 

(d)  Remedy  for  Payment  of  Usurious 
Interest. 

For  payments  of  usurious  interests 
to  a  national  bank,  the  sole  remedy  is 
an  action  for  the  statutory  penalty, 
and  that  of  set-off,  counterclaim,  or 
the  like,  is  inadmissible.  Lomax  v. 
First  Nat.  Bank  (Civ.  App.),  39  S.  W. 
655,  citing  Huggins  v.  Citizens'  Nat. 
Bank,  6  Tex.  Civ.  App.  33,  24  S.  W. 
926,  affirmed  in  93  Tex.  664,  no  op. 

"Usurious  interest  paid  on  a  note  to 
a  national  bank  can  not  be  pleaded  as 
a  set-off  or  counterclaim  against  the 
principal  of  the  note."  Comanche  Nat. 
Bank  v.  Dabney  (Civ.  App.),  44  S.  W. 
413,  citing  Huggins  v.  Citizens'  Nat. 
Bank,  6  Tex.  Civ.  App.  33,  24  S.  W. 
926,  affirmed  in  93  Tex.  664,  no  op. 

(e)  Plea  of  Usury. 

Where  in  an  action  by  a  national 
bank  on   a   note,  the  defendant  claims 


in  a  cross  action  the  statutory  pen- 
alty for  usurious  interest  paid  in  bank, 
it  was  held  that  the  plea  should  have 
left  no  uncertainty  as  to  the  amount 
claimed,  and  such  plea  was  deficient 
where  it  failed  to  give  the  amount  of 
the  usurious  interest  so  paid  and  re- 
ceived. Lomax  v.  First  Nat.  Bank 
(Civ.  App.),  39  S.  W.  655. 
(f)    Limitation  of  Action. 

An  action  against  a  national  bank  to 
recover  the  penalty  provided  by  stat- 
ute, on  account  of  usurious  interest 
demanded  and  received  by  it,  may  be 
brought  at  any  time  within  two  years 
after  the  payment  of  usurious  interest; 
under  §  5198  of  the  Revised  Statutes, 
U.  S.,  the  right  of  action  accrues  when 
usury  is  paid  and  the  limitation  be- 
gins to  run  from  that  date.  National 
Bank  v.  Ragland  (Civ.  App.),  51  S. 
W.  661  (see  93  Tex.  715,  no  op.),  cit- 
ing Stout  v.  Ennis  Nat.  Bank,  69  Tex. 
384,  385,  8  S.  W.  808.  See,  also, 
Boerner  v.  Traders'  Nat.  Bank,  90  Tex. 
443,  39  S.  W.  285;  Smith  v.  Chilton, 
90   Tex.   447,   39   S.   W.   287. 

In  contemplation  of  the  federal 
statute,  which  provides  for  the  re- 
covery of  double  the  amount  of  the 
usurious  interest  paid  to  a  national 
bank  and  prescribes  two  years  as  the 
time  in  which  the  action  must  be 
brought,  the  "usurious  transaction  oc- 
curred when  the  usurious  interest  was 
paid."  Lasater  v.  First  Nat.  Bank 
(Civ.  App.),  72  S.  W.  1054,  affirmed 
in  97  Tex.  638,  no  op.  See,  also, 
Lasater  v.  First  Nat.  Bank,  96  Tex. 
345,  72  S.  W.  1057. 
d.  Rights  and  Liabilities  as  to  Col- 
lateral. 

See  ante,  "Power  of  Bank  to  Loan," 
III,    B,   4,   b. 

Bill  of  Lading. — A  bank  has  the 
power  to  hold  a  bill  of  lading  for 
corn  as  collateral  security  for  the  pay- 
ment of  a  check.  Freeman  v.  Bank, 
3   App.   Civ.  Cases,  §  338. 

Corporate  Stock. — "No  express 
power  to  acquire  the  stock  of  another 
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corporation  is  conferred  upon  a  na- 
tional bank,  but  it  has  been  held 
that,  as  incidental  to  the  power  to 
loan  money  on  personal  security, 
a  bank  may,  in  the  usual  course  of 
doing  such  business,  accept  stock  of 
another  corporation  as  collateral,  and 
by  the  enforcement  of  its  rights  as 
pledgee  it  may  become  the  owner  of 
the  collateral  and  be  subject  to  lia- 
bility as  other  stockholders."  Fulton 
v.  National  Bank,  26  Tex.  Civ.  App. 
115,  119,  62  S.  W.  84,  affirmed  in  94 
Tex.   704,  no  op. 

Where  certificates  of  stock  in  an- 
other corporation  were  issued  to  the 
intestate  and  by  the  latter  pledged  and 
indorsed  in  blank  to  a  bank  as  col- 
lateral to  secure  the  payment  of 
money  advanced  by  the  bank  to  pur- 
chase the  stock,  and  the  debt  was 
still  unpaid,  the  lien  of  the  bank  had 
the  character  of  a  vendor's  lien,  and 
was  superior  to  the  claim  for  allow- 
ances of  the  widow  and  children  of 
the  intestate.  Rev.  Stat.,  art.  2053. 
Fulton  v.  National  Bank,  26  Tex.  Civ. 
App.  115,  62  S.  W.  84,  affirmed  in  94 
Tex.   704,  no  op. 

Note  as  Securit y — Renewal — 
Where  a  note  was  transferred  by  the 
payees  to  a  bank  as  collateral  security 
for  their  indebtedness  to  it,  and  the 
makers,  on  its  maturity,  executed  a  re- 
newal note  to  the  original  payees,who 
sold  it  to  another  bank,  it  was  held, 
that  the  bank  holding  the  first  note 
was  not  deprived  of  its  right  to  re- 
cover thereon  by  the  fact  that  the 
peyees  of  the  second  note  deposited 
its  proceeds  with  such  bank  holding 
the  original,  without  informing  *  them 
whence  the  money  came.  National 
Bank  v.  Kenney,  98  Tex.  293,  83  S.  W. 
368,   reversed  in  80   S.   W.  5^5. 

Taking  Property  Encumbered  by 
Liens  in  Payment  of  Debt.— "We 
know  of  no  reason  why  a  national 
bank  corporation  may  not,  for  the  pur- 
pose of  collecting  a  debt  due  to  it 
from    a    creditor    otherwise    unable    to 


pay  the  debt,  take  in  payment  prop- 
erty encumbered  by  other  liens,  such 
liens  being  still  operative  upon  the 
property  so  taken."  Panhandle  Nat. 
Bank  v.  Emery,  78  Tex.  498,  15  S. 
W.   23. 

5.    With  Respect  to   Circulation. 

a.  Definitions. 

Bank  notes  not  being  authorized  or 
issued  by  law  in  this  country  have 
within  its  boundary  but  a  limited  cir- 
culation; and  the  terms  "current  bank 
notes"  are  rarely  employed  as  de- 
scriptive of  the  currency  in  which  an 
obligation  is  to  be  discharged.  But 
such  terms  as  "bank  notes,"  "good 
bank  notes,"  or  "current  bank  notes," 
when  employed  in  this  community, 
import,  in  their  ordinary  acceptation, 
such  bank  bills  only  as  are  redeemable 
in  gold  and  silver,  or  are  equivalent 
thereto  in  the  nearest  great  commer- 
cial mart,  viz:  the  city  of  New  Or- 
leans.     Fleming   v.    Nail,    1    Tex.    246. 

The  term  "bank  notes,"  "current 
bank  rotes,"  and  "current  funds," 
when  used  in  notes  and  obligations, 
import  generally,  in  their  signification, 
such  as  are  convertible  into  gold  and 
silver  at  par.  Williams  v.  Amis,  30 
Tex.    37. 

b.  Payment  in  Bank  Notes. 
Implied  Contract  on  Part  of  Payer. 

— Ordinarily,  where  bank  bills  are 
paid,  there  is  an  implied  contract  on 
the  part  of  the  payer  that  they  are 
current  and  will  pass  readily  in  mer- 
cantile and  business  transactions  as 
money.  Kottwitz  v.  Bagby,  16  Tex. 
656. 

Recovery  on  Contract  Payable  in 
Bank  Notes — Necessity  for  Jury. — 
A  promise  to  pay  in  "cash  notes"  is 
not  equivalent  to  a  promise  to  pay  the 
nominal  amount  in  money.  In  a  suit 
upon  a  note  payable  in  "cash  notes," 
the  value  of  the  notes  must  be  ascer- 
tained before  a  judgment  can  be  ren- 
dered. Ward  v.  Lattimer,  etc.,  Co.,  2 
Tex.  245.  See,  also,  Baker  v.  Todd,  6 
Tex.    273. 
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In  a  suit  upon  a  promissory  note 
payable  in  current  bank  notes,  it  can 
not  be  charged  as  error  that  the  court 
rendered  judgment  thereon  as  a  liqui- 
dated demand  without  the  intervention 
of  a  jury.  Fleming  v.  Nail,  1  Tex. 
246. 

Where  a  note  for  a  certain  sum  of 
money  is  made  payable  in  goods  or 
specific  articles  of  property,  the  obli- 
gor on  a  default  of  the  contract  be- 
comes bound  to  pay  the  amount  in 
specie.  But  bank  notes,  promissory 
notes  of  Texas,  or  other  evidences  of 
a  circulating  paper  medium  are  not,  in 
such  contracts,  understood  or  treated 
as  specific  articles.  Fleming  v.  Nail, 
1   Tex.   246. 

6.    With  Respect  to  Contract  in  Gen- 
eral. 

See  ante,  "Right  and  Mode  of  Ex- 
ercise/' III,  A. 

a.    Banks  Generally. 

If  one  deals  with  a  bank,  he  knows 
that  it  is  banking  business  that  that 
bank  is  authorized  to  transact,  and 
none  other.  He  has  the  same  general 
knowledge  that  the  officers  of  the  bank 
have.  First  Nat.  Bank  v.  Commercial 
Nat.  Bank,  99  Tex.  118,  124,  87  S.  W. 
1032. 

Contracts  between  Banks  Entered 
into  by  Contracting  Officers  Common 
to  Both. — Where  a  majority  or  all  of 
the  contracting  officers  of  two  banks 
were  common  to  both,  that  fact  alone 
does  not  make  a  contract  between  the 
two  banks,  entered  into  by  such  con- 
tracting officers,  absolutely  void  and 
incapable  of  ratification,  but  such  con- 
tract will  be  subject  to  close  judicial 
scrutiny  when  questioned  at  the 
proper  time,  and  will  be  set  aside 
upon  the  appearance  of  unfairness. 
City  Nat.  Bank  v.  Merchants',  etc., 
Nat.   Bank  (Civ.  App.),  105  S.  W.  338. 

Where  the  president  and  cashier  of 
the  defendant  bank  solicited  the 
plaintiff  bank  to  deposit  its  money 
with    defendant    bank    and    agreed    to 


pay  the  plaintiff  bank  2  per  cent  per 
annum  on  daily  balances  it  was  held 
that  in  the  absence  of  evidence  tend- 
ing to  show  concealment,  deception  or 
fraud,  or  that  defendant's  officers  who 
were  in  control  of  its  business  did  not 
have  actual  knowledge  of  the  trans- 
action, the  fact  that  the  president  of 
defendant  bank  was  also  vice  president 
of  plaintiff  bank  did  not  render  the 
contract  void  on  the  ground  that  his 
interest  was  adverse  to  the  stock- 
holders in  defendant  bank.  City  Nat. 
Bank  v.  Merchants',  etc.,  Nat.  Bank 
(Civ.    App.),    105    S.   W.   338. 

Bank  Contracting  to  Assume  An- 
other Bank's  Debt. — Where  a  bank- 
ing firm  entered  into  a  contract  with 
a  bank  by  which  it  agreed  to' assume 
the  bank's  debts,  and  the  bank 
brought  suit  on  the  contract  to  re- 
cover money,  which,  because  of  the 
firm's  not  performing  its  agreement, 
it  had  had  to  pay  to  a  depositor,  it 
was  held  that  the  cause  of  action  did 
not  accrue  until  the  defendant  had 
made  default  in  the  performance  of 
their  contract  to  pay  the  amount  of 
the  deposit  and  until  the  bank  had 
paid  the  same.  Hoskins  v.  Velasco 
Nat.  Bank,  48  Tex.  Civ.  App.  246,  107 
S.  W.  598. 

Validity  of  Lease  Executed  by  Bank. 
— A  lease  by  a  bank  was  not  ultra 
vires  where  the  bank  leased  the  build- 
ing in  order  to  exchange  the  use  of  a 
part  of  it  for  a  building  suitable  to 
its  purposes,  which  it  urgently  needed 
and  Could  not  procure  otherwise. 
Lechenger  v.  Merchants'  Nat.  Bank 
(Civ.  App.),  96  S.  W.  638,  affirmed  in 
101  Tex.  646,  no  op. 

The  validity  of  a  lease  executed  by 
a  bank  can  not  be  assailed  as  being 
ultra  vires  as  to  the  bank  by  one  not 
a  party  thereto.  Lechenger  v.  Mer- 
chants' Nat.  Bank  (Civ.  App.),  96  S. 
W.  638,  affirmed  in  101  Tex.  646, 
no  op. 

Estoppel  to  Set  Up  Want  of  Power 
to  Exempt  from  Liability. — See    post, 
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"Liability  of  Bank  for  Acts  of  Offi- 
cers and  Agents/'  IV,  C. 

Where  a  contract  between  a  national 
bank  and  another  party  has  been  fully 
performed,  and  the  bank  has  received 
a  benefit  from  such  performance,  it  is 
held  estopped  to  plead  that  the  con- 
tract is  ultra  vires  as  being  in  excess 
of  its  charter  powers.  First  Nat. 
Bank  v.  Greenville  Oil,  etc.,  Co.,  24 
Tex.    Civ.    App.    645,    60    S.    W.    828. 

A  bank  after  receiving  property 
contracted  for  by  its  president,  while 
enjoying  the  fruits  of  the  transaction, 
can  not  be  absolved  from  the  per- 
formance of  its  obligations  to  others 
assumed  by  its  officers  as  a  means  of 
getting  possession  of  the  property,  on 
the  plea  that  its  acts  were  ultra  vires. 
Panhandle  Nat.  Bank  v.  Emery,  78 
Tex.  498,   15   S.   W.  23. 

A  bank  acting  in  connection  with 
the  payee  of  certain  notes,  and  shar- 
ing the  profits  arising  from  the  trans- 
action in  which  they  were  given,  is 
estopped  from  denying  its  power  to 
contract  such  partnership  relation, 
when  attempting  to  reap  the  *  benefits 
arising  therefrom  by  enforcing  the 
collection  of  the  notes  through  the 
courts.  Gill  v.  First  Nat.  Bank  (Civ. 
App.),   47   S.   W.   751. 

Where  a  bank  solicits  deposits  from 
another  bank  and  agrees  to  pay  two 
per  cent  per  annum  on  daily  balances, 
it  will  not,  after  receiving  and  re- 
taining such  deposits  for  several 
months,  be  allowed  to  repudiate  the 
contract  and  refuse  to  pay  the  interest 
merely  because  one  of  its  managing 
officers  was  common  to  both.  City 
Nat.  Bank  v.  Merchants',  etc.,  Nat. 
Bank  (Civ.  App.),  105  S.  W.  338. 

b.    National  Banks. 
(1)    In  General. 

The  business  in  which  a  national 
bank  may  engage  is  limited  to  the 
matters  '  specified  by  the  act  of  con- 
gress under  which  it  is  created  and 
those  necessary  to  the  exercise  of  the 
powers  therein'  expressed;     this     does 


|  not  include  the  making  representa- 
tions as  to  the  genuineness  of  the  sig- 
natures of  a  note  sent  to  it  by  another 
bark  to  procure  such  signatures  as  a 
mere  gratuitous    accommodation;     and 

.it  is  not  bound  by  representations  of 
its  officers  that  the  signatures  so  pro- 
cured are  genuine.  Commercial  Nat. 
Bank  v.  First  Nat.  Bank,  97  Tex.  536, 
80   S.  W.   601,   89   S.  W.  418. 

(2)    Contract  of  Guaranty. 

A  national  bank  has  no  power  to 
lend  its  credit  to  any  person,  or  to  be- 
come a  guarantor  of  the  obligation  of 
another,  except  in  the  ordinary  course 
of  banking;  and  such  an  act  is  not 
binding  on  the  bank  by  estoppel,  un- 
less it  has  received  benefits  therefrom. 
Groos  v.  Brewster  (Civ.  App.),  55  S. 
'W.  590,  591,  affirmed  in  93  Tex.  708, 
no  op. 

|  Since  a  national  bank  has  no  power 
,  to  loan  its  credit,  except  in  the  ordi- 
nary  course  of  banking,  a  bank  is  not 
liable  on  drafts  drawn  on  a  shipper 
for  differences  and  an  action  thereon 
can  not  be  sustained  against  the  pur- 
chaser (who  was  a  resident  of  another 
court  in  the  county  of  the  bank's 
domicil)  by  joining  it  as  a  party  de- 
fendant. Groos  v.  Brewster  (Civ. 
App.),  55  S.  W.  590,  affirmed  in  93 
Tex.    708,    no    op. 

The  act  of  congress  confers  no 
authority  upon  national  banks  to 
guaranty  the  payment  of  debts  con- 
tracted by  third  parties,  and  acts  of 
that  nature,  whether  performed  by  the 
cashier  of  his  own  motion  or  by  di- 
rection of  the  board  of  directors,  are 
necessarily  ultra  vires.  A  national 
1  bank  may  endorse  or  guaranty  the 
;  payment  of  commercial  paper  which  it 
holds,  when  it  rediscounts  or  disposes 
of  the  same  in  the  ordinary  course  of 
business.  Such  power,  it  seems,  a 
national  bank  may  exercise  as  inci- 
dent to  the  express  authority  con- 
ferred on  such  banks  by  the  national 
banking  act  to  discount  and  negotiate 
promissory   notes,    drafts,    bills    of    ex- 
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change  and  other  evidence  of  debt; 
but  it  has  never  been  supposed  that 
the  board  of  directors  of  a  national 
bank  can  bind  it  by  contracts  of  sure- 
tyship or  guaranty  which  are  made 
for  the  sole  benefit  and  advantage  of 
others.  Fidelity,  etc.,  Co.  v.  National 
Bank,  48  Tex.  Civ.  App.  301,  306,  106 
S.  W.  782,  affirmed,  no  op.,  citing 
Commercial  Nat.  Bank  v.  First  Nat. 
Bank,  97  Tex.  536,  80  S.  W.  601,  89  S. 
W.  418;  Groos  v.  Brewster  (Civ.  App.), 
55  S.  W.  590,  affirmed  in  93  Tex.  708, 
no  op.;  First  Nat.  Bank  v.  American 
Nat.  Bank  (Sup.),  72  S.  W.  1059. 

Since  a  national  bank  has  absolutely 
no  authority  to  execute  a  contract  of 
indemnity,  it  has  a  right,  in  an  action 
upon  such  contract,  to  plead  its  want 
of  power;  that  is,  "to  assert  the  nullity 
of  an  act  which  is  an  ultra  vires  act." 
Fidelity,  etc.,  Co.  v.  National  Bank,  48 
Tex.  Civ.  App.  301,  106  S.  W.  782,  af- 
firmed,  no   op. 

<3)  Contracts  Entered  into  Before 
Organization  of  Bank. 
Plaintiff  sued  a  national  bank  on  the 
following  written  promise  to  him: 
Houston,  January  20,  1866.  Sir:  "We 
hereby  agree  to  give  you,  by  transfer, 
three  thousand  dollars  in  the  stock  of 
the  First  National  Bank  of  Houston, 
when  fully  organized;  also  the  sum  of 
five  thousand  dollars,  currency,  when- 
ever the  bank  may  be  in  operation, 
which  shall  be  with  as  little  delay  as 
possible.  This  is  in  consideration  of 
expenditures  and  services  already  reir- 
dered  to  the  institution.  (Signed) 
Yours  truly,  J.  S.  Roberts,  Com.  First 
National  Bank,  Houston."  The  de- 
fendant was  not  organized  as  a  bank 
under  the  laws  of  the  United  States, 
until  some  two  months  after  the  date 
of  this  instrument;  but  the  plaintiff 
averred  a  consideration  moving  to  the 
defendant,  and  consisting  of  plaintiffs 
services  and  outlays  in  effecting  its 
organization;  and  further  averred  that 
the  defendant,  after  its  organization 
as  a  bank,  had  ratified  and  adopted  the 


promise  sued  on,  by  paying  plaintiff 
part  of  the  amount  aixl  by  exercising 
and  enjoying  the  banking  privileges 
obtained  by  plaintiffs  services  and  ex- 
penditures. The  defendant  demurred 
to  the  petition-,  and  the  court  below 
sustained  the  demurrer.  Held,  that  it 
was  error  to  sustain  the  demurrer;  for 
although  the  promise  sued  on  was 
not  the  contract  of  the  bank,  unless 
adopted  by  it  after  its  organization  and 
unless  supported  by  a  sufficient  cotk 
sideration,  yet  as  the  plaintiff  averred 
such  adoption  and  consideration,  his 
petition  alleged  a  good  cause  of  action, 
and  the  liability  of  the  bank  depends 
upon  questions  of  fact,  to  be  de- 
termined by  a  jury.  McDonough  r. 
First  Nat.  Bank,  34  Tex.  309,  310. 
See  the  titles  ATTORNEY  AND 
CLIENT,  ante,  p.  567;  CORPORA- 
TIONS. 
(4)    Partnership  Contract. 

Where  a  national  bank  joins  as  a 
partner  with  certain  persons  in  form- 
ing a  joint  stock  company  to  operate 
a  mill,  it,  can  not  be  denied  a  recovery 
of  money  loaned  to  the  company,  on 
the  ground  that  it  had  no  power  to 
become  a  partner  in  such  milling  busi- 
ness. Cameron  &  Co.  v.  First  Nat. 
Bank,  4  Tex.  Civ.  App.  309,  23  S.  W. 
334,  affirmed  in  93  Tex.  656,  no  op. 

IV.    Officers  and  Agents. 

See,  generally,  the  titles  COR- 
PORATIONS; OFFICERS  AND 
AGENTS  OF  PRIVATE  CORPO- 
RATIONS. 

A.    DEFINITIONS. 

President. — The  president  is  not 
only  a  director  but  is  also  the  chief 
executive  officer  of  the  bank.  Brown 
v.  Farmers',  etc.,  Nat.  Bank,  88  Tex. 
265,  31  S.  W.  285,  reversing  31  S.  W. 
216. 

A  bank  president  is  the  principal  of- 
ficer and  manager  of  his  bank.  Gid- 
ding  v.  Baker,  80  Tex.  308,  16  S. 
W.    33. 

Cashier. — The   cashier   of   a  bank  is 
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an  executive  officer  through  whom  the 
whole  financial  operations  are  con- 
ducted. First  Nat.  Bank  v.  Greenville 
Oil,  etc.,  Co.,  24  Tex.  Civ.  App.  645, 
649,  60  S.  W.  828.  See,  also,  Rosen- 
berg v.  First  Nat.  Bank  (Civ.  App.), 
27  S.  W.  897;  First  Nat.  Bank  v.  Led- 
better   (Civ.  App.),  34  S.   W.  1042. 

B.     POWERS,    DUTIES   AND    LIA- 
BILITIES. 
1.    Power 8  and  Duties. 

a.  In  General. 

See  post,  "Liabilities,"  IV,  B,  2; 
"Liability  of  Bank  for  Acts  of  Offi- 
cers and  Agents,"  IV,  C. 

The  public  is  not  supposed  to  have 
notice  of  the  apportionment  of  duties 
relating  to  bank  matters  among  bank 
officers.  City  Nat.  Bank  v.  Martin,  70 
Tex.  643,  8   S.   W.  507. 

b.  President. 

Powers  and    Duties    Generally. — "It 

is  the  duty  of  the  president  to  preside 
at  meetings  of  the  board  of  directors. 
The  amount  and  nature  of  the  duties 
imposed  upon  him  may  vary  in  dif- 
ferent associations,  according  to  the 
usages  or  the  by-laws  of  each,  but 
ordinarily  the  position  is  one  of  dig- 
nity, and  of  an  indefinite  general  re- 
sponsibility rather  than  of  any 
accurately  known  power.  *  *  * 
Usage  or  directorial  votes  may  con- 
fer upon  him  special  functions,  and 
may  extend  his  authority  to  corre- 
spond with  the  increase  of  active 
duties,  but  the  authority  inherent  in 
the  office  itself  is  very  small;  indeed, 
it  is  very  difficult  to  say  precisely  how 
or  wherein  it  is  really  much  in  excess 
of  that  which  can  be  exercised  by  any 
other  single  director.  *  *  *  In- 
deed, it  is  a  singular  fact  that  the  en- 
tire collection  of  judicial  authorities 
justifies  the  enunciation  of  only  one 
act  as  falling  within  the  properly  in- 
herent power  of  the  president.  This 
solitary  function  is  to  take  charge  of 
the  litigation  of  the  bank.  There  is  no 
question    that    this    matter    belongs    to 


him  by  virtue  of  his  office.  He  may 
institute  and  carry  on  legal  proceed- 
ings, and  collect  demands  or  claims 
of  the  bank.  He  may  appear,  answer, 
and  defend  in  suits  against  the  bank. 
He  may  retain  and  employ  counsel  on 
behalf  of  -the  bank."  Merchants'  Nat. 
Bank  v.  Eustis,  8  Tex.  Civ.  App.  350, 
352,   28    S.    W.   227. 

"In>  the  absence  of  such  usage  or 
authority  otherwise  derived  from  the 
board  of  directors,  the  powers  of  a 
bank  president  go  little  beyond  those 
of  any  other  individual  director. 
Merchants'  Nat.  Bank  v.  Eustis,  8  Tex. 
Civ.  App.  350,  28  S.  W.  227."  Farm- 
ers' Nat.  Bank  v.  Templeton  (Civ. 
App.),  40  S.   W.  412. 

The    president    of    a     national     bank 

has   no  authority  conferred  on   him  by 

law   except   to   preside   at   the   meeting 

I  of  its  directors  and  have  charge  of  its 

I  litigation;   in  the  absence  o*f  proof  that 

I  larger   powers   were   conferred   on   him 

by   the   directors,   he   has   no  power   to 

bind    the    bank    by    representations    as 

to    the    genuineness    of    the    signatures 

'  to   a  note.     Commercial   Nat.    Bank  v. 

|  First  Nat.  Bank,  97  Tex.  536,  80  S.  W. 

601,  89   S.   W.  418. 

The  president  is  not  only  a  director 
but  also  the  chief  executive  officer  of 
the  bank,  and  from  the  nature  of  his 
office,  naturally  has  great  influence 
upon  the  policy  of  the  bank  and  the 
conduct  of  the  various  employees  in 
the  discharge  of  their  duties.  Brown 
v.  Farmers',  etc.,  Nat.  Bank,  88  Tex. 
265,  275,  31  S.  W.  285,  reversing  31  S. 
W.   216. 

Authority  with  Regard  to  Debts 
Due  Bank. — A  bank  president  has  au- 
thority, by  virtue  cf  his  office  to 
compromise  or  release  debts  due  the 
bank.  Farmers'  Nat.  Bank  v.  Tem- 
pleton (Civ.  App.),  40  S.  W.  412,  cit- 
ing and  approving  Panhandle  Nat. 
Bank  v.  Emery,  78  Tex.  498,  15  S. 
W.   23. 

Where    a    bank    holds    a    claim,    the 
;  president     may,     for    the     purpose     of 
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making  the  debt,  take  from  the  debtor 
cattle  encumbered  by  other  debts; 
such  act  binds  the  bank,  and  upon  its 
disposing  of  the  property  it  is  liable 
to  the  prior  lienholders  upon  such  cat- 
tle. Panhandle  Nat.  Bank  v.  Emery, 
78   Tex.   498,   15   S.   W.   23.    • 

Letters  relating  to  a  transaction  of 
the  business  of  a  bank  written  by  the 
president  of  the  bank,  who  negotiated 
the  transaction,  are  competent  against 
the  bank  in  a  controversy  growing 
out  of  such  transaction.  Panhandle 
Nat.  Bank  v.  Emery,  78  Tex.  498,  15 
S    W.l23. 

Compensation. — The  presumption  is 
that  the  offices  of  president  and  teller 
of  a  bank  are  lucrative,  since  the  law 
implies  that  a  reasonable  compensa- 
tion will  be  paid  to  parties  holding 
them.  Withers  v.  Edmonds,  26  Tex. 
Civ.  App.  189,  62  S.  W.  795.  See  the 
titles  ILLEGAL  CONTRACTS;  OF- 
FICERS AND  AGENTS  OF  PRI- 
VATE CORPORATIONS. 
c.    Cashier. 

Scope  of  Duty  and  Authority.— "The 
cashier  is  the  executive  officer  through 
whom  the  whole  financial  operations 
of  the  bank  are  conducted.  He  re- 
ceives and  pays  out  its  money,  col- 
lects and  pays  its  debts,  and  receives 
and  transfers  its  commercial  securi- 
ties. Tellers  and  other  subordinate 
officers  may  be  appointed,  but  they 
are  under  his  direction,  and  are,  as  it 
were,  the  arms  .by  which  designated 
portions  of  his  various  function  are 
discharged."  The  cashier  exercises 
the  functions  of  a  treasurer,  and  is  to 
all  intents  and  purposes  one,  though 
called  by  a  different  name.  These 
fi-nctions  being  recognized  to  belong 
t_  him  by  law,  it  will  be  presumed 
that  he  exercised  them  until  the  con- 
trary is  shown.  Rosenberg  v.  First 
Nat.  Bank  (Civ.  App.),  27  S.  W.  897, 
899.  See,  also,  First  Nat.  Bank  v.  Led- 
better  (Civ.  App.),  34  S.  W.  1042,  1043. 

As  to  Matters  Left  to  Control  of 
Directors.— The  act  of  a  bank  cashier 


in  regard  to  a  matter  which  by  the 
bank's  charter  and  by-laws  is  left  to 
the  control  of  the  directors,  is  not 
binding  upon  the  bank,  where  the 
board  of  d:rectors  have  never  author- 
ized such  action  on  his  part.  Dycus 
v.  Traders',  etc.,  Trust  Co.  (Civ.  App.), 
113  S.  W.  329. 

With  Respect  to  Deposits.— See 
ante,  "With  Respect  to  Deposits,"  III, 
B,  2. 

The  cashier  of  a  national  bank,  un- 
i  less  restricted  by  special  rules,  has  au- 
thority to  bind  the  bank  to  take  a  de- 
posit and  to  pay  interest  on  daily  bal- 
ances. City  Nat.  Bank  v.  Merchants', 
etc.,  Nat.  Bank  (Civ.  App.),  105  S.  W. 
I  338,  341. 

With  Respect  to  Transfer  of  Nego- 
tiable Paper  by  Indorsement— The 
cashier  of  a  bank  has  a  general  au- 
thority to  transfer  by  indorsement  a 
negotiable  paper  held  by  the  bank. 
And  this  authority,  it  is  believed,  ap- 
plies as  well  to  private  banks  con- 
ducted by  an  individual  as  to  those  ex- 
isting under  charters  from  the  govern- 
ment. Arnold  v.  Swenson  (Civ. 
App.),  44  S.  W.  870,  871,  affirmed  in  93 
Tex.  678,  no  op. 

Where  the  cashier  of  a  bank,  by  vir- 
tue of  the  custom  and  course  of  deal- 
ing of  the  bank,  has  the  power  to 
transfer  its  paper  by  endorsement,  it 
was  held  that  where  a  note  was  trans- 
ferred by  it,  endorsed  by  such  cashier 
as  cashier  of  the  bank,  such  endorse- 
ment was  in  the  usual  course  of  busi- 
ness, and  transferred  to  the  holder  the 
legal  title  to  the  note.  Arnold  v. 
Swenson  (Civ.  App.),  44  S.  W.  870, 
affirmed  in  93  Tex.  678,  no  op. 

With  Respect  to  Collection  of 
Debts  Due  Bank.— The  cashier  of  a 
bank  is  the  collecting  officer  of  such 
bank,  and  as  such  he  has  the  power  to 
enter  into  contracts  looking  to  the 
collection  of  debts  due  the  bank,  and 
csn,  if  necessity  arises,  bind  his  prin- 
cipal to  pay  reasonable  collection  fees 
for  the  collection   of  its  claims.    The 
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foreclosure  of  a  mortgage  to  the  bank 
on  land  to  secure  the  claim  of  the 
bank  or  the  sale  of  the  land  under  the 
mortgage,  are  steps  in  collection  cf 
the  debt  for  which  the  cashier  can  le- 
gally contract  commission  fees  to  an- 
other for  aid  and  assistance,  and  bind 
the  bank  therefor.  First  Nat.  Bank  v. 
Ratliff,  33  Tex.  Civ.  App.  279,  76  S.  W. 
561. 

d.  Directors. 

Election  and  Oath.— Under  the  act 
of  congress  with  reference  to  national 
banks,  the  directors  are  elected  an- 
nually by  the  stockholders,  and  before 
entering  upon  the  discharge  of  the  du- 
ties of  such  office,  each  director  is  re- 
quired to  make  oath  that  he  will,  so 
far  as  the  duty  devolves  on  him,  dil- 
igently and  honestly  administer  the 
affairs  of  the  association.  Brown  v. 
Farmers,  etc.,  Nat.  Bank,  88  Tex.  265, 
275,  31  S.  W.  285,  reversing  31  S.  W. 
216. 

Scope  and  Nature  of  Duties.— It  is 
the  duty  of  directors  to  know  the  con- 
dition of  the  corporation  whose  affairs 
they  voluntarily  assume  to  contjrol, 
and  they  are  presumed  to  know  that 
which  it  is  their  duty  to  know,  and 
which  they  have  the  means  of  know- 
ing. Seale  v.  Baker,  70  Tex.  283,  290, 
7  S.  W.  742.  See,  also,  Giddings  v. 
Eaker,  80  Tex.  308,  16  S.  W.  33. 

The  fiduciary  character  of  directors 
is  such  that  the  law  will  not  permit 
tbem  to  manage  the  affairs  of  the  cor- 
poration for  their  personal  and  private 
advantage,  when  their  duty  would  re- 
quire them  to  work  for  and  use  rea- 
sonable efforts  for  the  general  interest 
of  the  corporation  arid  its  stockhold- 
ers and  creditors.  The  confidence 
thus  reposed  in  them  can  net  be  thus 
abused  with  impunity;  and  they  can 
not  use  their  position  to  promote 
their  own  interest  in  respect  to  any- 
thing thus  intrusted  to  them,  to  the 
prejudice  of  creditors  or  other  mem- 
bers. Seale  v.  Baker,  70  Tex.  283,  291, 
7  S.  W.  742. 


"Bank  directors  are  not  mere  agents 
like  cashiers,  tellers  and  clerks.  They 
are  trustees  for  the  stockholders,  and 
as  to  their  dealings  with  the  bank, 
they  not  only  act  for  it  and  in  its 
name,  but  in  a  qualified  sense,  are  the 
benk  itself.  It  is  the  duty  of  the  board 
to  exercise  a  general  supervision  over 
the  affairs  of  the  bank,  and  to  direct 
and  control  the  action  of  its  subordi- 
nate officers  in  all  important  transac- 
tions. The  community  have  the  right 
tr,  assume  that  the  directory  does  its 
duty,  and  to  hold  them  personally  li- 
able for  neglecting  it.  Their  contract 
:s  not  alone  with  the  bank.  They  in- 
vite the  public  to  deal  with  the  cor- 
poration, and  when  any  one  accepts 
their  invitation  he  has  the  right  to  ex- 
I  pect  reasonable  diligence  and  good 
t  faith  at  their  hands;  and  if  they  fail 
j  in  either,  they  violate  a  duty  they  owe 
!  not  only  to  the  stockholders,  but  to 
the  creditors  and  patrons  of  the  cor- 
poration." Seale  v.  Baker,  70  Tex.  283, 
294,  7  S.  W.   742. 

Authority  Especially  Delegated. — 
Where  a  director  was  especially  dele- 
gated by  a  bank  to  settle  a  claim 
against  it,  an  agreement  entered  into 
by  him,  under  the  direct  advice  of  the 
president,  is  binding  on  the  bank. 
Waxahachie  Nat.  Bank  v.  Vickery 
(Civ.  App.),  26  S.  W.  876. 

Election  of  President — Board  of  Di- 
rectors.— From  their  number  the  di- 
rectors elect  the  president.  The  pres- 
ident and  directors  thus  elected  and 
qualified  constitute  the  board  of  di- 
rectors, which  has  control  and  man- 
agement of  the  affairs  of  the  bank. 
Brown  v.  Farmers',  etc.,  Nat.  Bank,  88 
Tex.  265,  275,  31  S.  W.  285,  reversing 
31   S.  W.  216. 

Mode  of  Action.-^The  rule  is  that  a 
majority  of  the  directors  make  a  quo- 
rum, and  a  majority  of  the  quorum 
may  act.  Leary  v.  Interstate  Nat. 
Bank  (Civ.  App.),  63  S.  W.  149,  151. 

Where  at  a  meeting  of  the  directors 
of  a  bank  to  consider  the.  sale  of  cer- 
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tain  property,  five  of  the  six  directors 
were  present,  two  of  whom  were  dis- 
qualified from  acting  in  the  transac- 
tion, it  was  held  that  since  only  three 
of  the  six  directors  were  present  who 
could  act  for  the  bank,  a  quorum  was 
wanting  and  their  action  in  regard  to 
the  sale  was  not  binding  on  the  bank. 
Leary  v.  Interstate  Nat.  Bank  (Civ. 
App.),  63   S.   W.  149. 

Purchase  of  Property  from  Bank.— 
Bank  directors  seeking  to  purchase 
property  from  the  bank,  are  disquali- 
fied from  acting  in  the  capacity  of  di- 
rectors in  making  the  sale.  Leary  v. 
Interstate  Nat.  Bank  (Civ.  App.),  63 
S.  W.  149. 
2.  Liabilities. 

Liability  of  Officers  Executing  Ultra 
Vires  Contract.— Where  a  bank  offi- 
cial, acting  simply  as  an  officer  of  the 
bank  and  with  a  view  of  binding  only 
the  bank,  executes  a  contract,  which 
k  void  because  ultra  vires,  he  can  not 
be  held  individually  liable  thereon  un- 
less he  has  made  misrepresentations 
or  is  guilty  of  fraud.  Fidelity,  etc., 
Co.  v.  National  Bank,  48  Tex.  Civ. 
App.  301,  106  S.  W.  782,  affirmed,  no 
op.,  citing  First  Nat.  Bank  v.  Com- 
mercial Nat.  Bank,  99  Tex.  118,  87  S. 
W.  1032. 

S.,  desiring  to  borrow  $2,000  from 
appellant,  First  National  Bank  of 
Cuero,  Texas,  offered  as  his  security 
therefor,  R.,  one  of  the  vice-presidents 
of  the  Commercial  National  Bank  of 
Beeville.  The  appellant,  having  upon 
inquiry  become  satisfied  as  to  R.'s  fi- 
nancial standing,  mailed  to  the  Com- 
mercial National  Bank  of  Beeville,  a 
letter  asking  them  to  hand  the  en- 
closed note  to  Mr.  R.  for  signature  of 
himself  and  S.  R.  was  not  then  in 
Eeeville  and  F.,  the  president  of  the 
Commercial  National  Bank,  mailed 
the  note  to  S.,  who  after  he  had 
signed  it  and  also  forged  the  name  of 
R.  thereto,  returned  the  same.  F.  re- 
turned the  note  to  the  First  National 
Bank   cf   Cuero   in    a   letter   signed    as 


president  in  which  he  said  the  note 
was  "properly  signed  up."  When  the 
note  became  due  appellant  sued  S.  and 
R.  thereon  and  recovered  judgment 
against  the  former,  but  R.,  having 
pleaded  by  oath  and  proved  that  the 
note  as  to  him  was  a  forgery,  judg- 
ment was  returned  in  his  favor.  In  an 
action  by  the  First  National  Bank  cf 
Cuero  against  the  Commercial  Na- 
tional Bank  of  Beeville,  and  its  presi- 
dent personally,  to  recover  the 
amount,  it  was  held  that  these  facts 
established  conclusively  that  there 
was  no  relation  of  principal  and  agent 
between  F.  and  the  Cuero  Bank  and 
no  liability  could  be  predicated  upon 
the  fact  of  agency.  F.,  as  president  of 
the  Beeville  Bank,  performed  an  act 
which  the  corporation  had  no  power 
to  perform;  he  did  not  bind  the  bank 
and  there  being  nothing  to  show  that 
his  statement  made  to  the  bank  with 
reference  to  the  note  was  made  with- 
out belief  in  its  truth,  or  was  made 
recklessly  and  without  regard  to 
whether  it  was  true  or  not  and  having 
made  no  representations  with  regard 
tc  the  authority  of  the  bank  to  per- 
form the  acts,  or  with  regard  to  the 
genuineness  cf  R.'s  signature,  he  did 
not  bind  himself.  First  Nat.  Bank  v. 
Commercial  Nat.  Bank,  99  Tex.  118, 
87  S.  W.  1032,  reversing  97  Tex.  629, 
77  S.  W.  239,  no  op.  See,  also,  Com- 
mercial Nat.  Bank  v.  First  Nat.  Bank, 
97  Tex.  536,  80  S.  W.  601,  89  S.  W.  418. 

For  Deposit  Secured  by  Misrepre- 
sentations of  Officers  of  an  Insolvent 
Bank. — A  depositor  induced  by  the 
misrepresentations  of  officers  of  an  in- 
solvent bank  to  deposit  money  with  it 
upon  the  failure  of  the  bank  is  entitled 
to  recover  of  the  officers  so  guilty  the 
amount  of  his  deposit  less  the  value  cf 
his  claim  against  the  bank.  Baker  r. 
Ashe,  80  Tex.  356,  16  S.  W.  36. 

In  this  case  a  recovery  was  had  by 
the  depositor.  He  had  proved  up  his 
claim  against  the  bank,  and  had  been 
paid  a  dividend  by  the  receiver.  Other 
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assets  remained  from  which  further 
payments  could  be  expected.  Held, 
that  the  measure  of  damages  was  the 
amount  of  the  deposit  less  the  divi- 
dend paid  and  less  the  value  of  the 
claim  against  the  bank  at  the  time  of 
trial.  Interest  upon  the  deposit 
should  be  allowed.  Baker  v.  Ashe,  80 
Tex.  356,  16  S.  W.  36. 

Liability  of  President  to  Bank  for 
Breach  of  Trust. — The  president  of  a 
bank  who,  by  verbal  promise  of  col- 
lateral liability,  induces  the  cashier  to 
pay  out  its  funds  to  a  minor  whereby 
it  is  lost,  is  liable  to  the  bank  for  such 
loss,  on  the  ground  that  he  has  been 
guilty  of  a  breach  of  the  trust  reposed 
in  him  as  such  president.  Brown  v. 
Farmers',  etc.,  Nat.  Bank,  88  Tex.  265, 
31   S.  W.  285,  reversing  31  S.  W.  216. 

A  bank  president  adjudged  liable  for 
promoting  the  advances  by  the  bank 
to  an  infant,  is  only  liable  for  the 
money  advanced,  with  lawful  interest. 
He  is  relieved  from  stipulated  attor- 
ney fees  and  conventional  interest 
named  in  the  note.  Brown  v.  Farm- 
ers', etc.,  Nat.  Bank,  88  Tex.  265,  31  S. 
W.  285,  reversing  31  S.  W.  216. 

A  minor  executed  a  deed  in  trust  to 
secure  his  creditors,  among  whom 
were,  first,  the  president  of  the  bank 
in  his  individual  capacity,  and,  second, 
after  such  payment,  the  debt  to  the 
bank.  It  appearing  that  the  president 
had  induced  the  cashier  to  advance  the 
funds  to  the  minor  for  which  he  was 
still  indebted,  promising  to  see  it  paid, 
the  court,  having  appointed  a  receiver 
for  the  trust  property,  will  direct  the 
payment  of  the  debt  to  the  bank  be- 
fore that  of  the  president.  Brown  v. 
Farmers',  etc.,  Nat.  Bank,  88  Tex.  265, 
31  S.  W.  285,  reversing  31  S.  W.  216. 

Liability  of  President  for  False  Rep- 
resentations as  to  Financial  Condition 
of  Bank. — A  bank  president  does  not 
occupy  the  position  of  an  indifferent 
third  person.  He  is  the  principal  of- 
ficer and  manager  of  his  bank.  It  is 
his  duty  to  use  reasonable  diligence  to 

2  Tex— 47 


acquaint  himself  with  the  affairs  of  the 
bank.  If  by  due  diligence  he  could 
ascertain  the  condition  of  the  bank  and 
fails  to  do  so,  he  is  responsible  for 
any  false  representation  in  regard  to 
that  condition  acted  upon,  although 
made  in  good  faith.  If,  however,  by 
the  use  of  such  diligence  he  had  not 
been  able  to  ascertain  the  true  condi- 
tion of  the  bank,  and  so  made  a  state- 
ment as  to  its  condition  which  he  be- 
lieved to  be  true  but  which  in  fact  was 
fr.lse,  he  would  not  be  personally  li- 
able for  that  statement.  Giddings  v. 
Bi«ker,  80  Tex.  308,  16  S.  W.  33. 

Testimony  to  declarations  of  the 
piesident  of  a  bank  touching  its  finan- 
cial ability,  made  to  a  witness  and 
never  made  known  to  the  plaintiff,  is 
incompetent  against  said  president. 
Baker  v.  Ashe,  80  Tex.  356,  16  S. 
W.  36. 

The  record  in  a  suit  by  the  receiver 
of  the  bank  against  Baker,  its  late 
president,  which  was  brought  to  set 
aside  a  deed  of  trust  made  by  the  bank 
to  secure  defendants,  was  incompetent 
as  evidence  against  the  defendants  in 
this  suit  Giddings  v.  Baker,  80  Tex. 
308,  16  S.  W.  33. 

Liability  of  Cashier. — The  cashier  of 
the  plaintiff  bank,  the  First  National 
Bank  of  Kaufnan,  in  the  usual  and 
regular  course  of  business  cashed  a 
draft,  payable  to  his  order,  secured  by 
bills  of  lading  for  cotton,  and  indorsed 
same  as  cashier  and  forwarded  them 
in  due  course  of  mail  to  the  national 
exchange  bank  of  Dallas  for  collec- 
tion. The  letter  containing  said  bills 
and  draft  was  never  received  by  the 
national  exchange  bank,  but  was  lost 
in  transit  and  the  drafts  have  never 
been  collected.  It  was  the  duty  of  the 
bookkeeper  of  the  plaintiff  bank  to 
check  the  remittance  register  of  said 
bank,  showing  whether  the  remit- 
tances made  by  it  were  received  by 
those  to  whom  they  were  sent  and 
also  to  check  all  statements  sent  to  it, 
showing  its  accounts  with  other  banks 
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and  ascertaining  whether  they  corre- 
sponded with  the  books  and  accounts 
of  the  plaintiff.  The  draft  was  charged 
by  the  bookkeeper  against  the  national 
exchange  bank  on  the  plaintiff's  books 
and  although  the  item  of  the  draft 
never  appeared  on  any  statement  sent 
to  plaintiff  bank  by  the  national  ex- 
change bank  of  Dallas,  the  bookkeeper 
by  mistake  checked  and  entered  on 
plaintiff's  books  a  mark  showing  that 
it  did  appear  on  such  statements.  The 
cotton  covered  by  the  said  bills  of 
hiding  was  delivered  to  the  consignee 
by  the  agent  of  the  railroad  company 
without  the  production  of  the  bills  of 
lading  and  without  the  consent  of  the 
cashier.  It  was  held  that  the  cashier 
was  not  liable  on  his  bond  which 
provided  that  he  would  "faithfully 
and  honestly  discharge  his  duties  as 
cashier  and  faithfully  account  for  all 
such  moneys,  funds  and  valuables  as 
shall  come  into  his  hands  during  the 
time  of  his  service."  First  Nat.  Bank 
v.  Still  (Civ.  App.),  32  S.  W.  61. 

Liability  of  Directors — False  Repre- 
sentations.—Seale  v.  Baker,  70  Tex. 
283,  286,  7  S.  W.  742,  adhered  to,  as 
to  liability  of  directors;  that  they  are 
personally  liable  to  persons  who  may 
sustain  loss  in  consequence  of  false 
representations  made  by  such  directors 
to  them  or  to  the  public  at  large,  when 
such  representations  are  fraudulently 
and  designedly  made,  or  when  igno- 
rantly  made  concerning  facts  suscepti- 
ble of  knowledge,  and  of  which  it  is 
the  official  duty  of  such  directors  to 
obtain  correct  information.  Kinkier 
v.  Junica,  84  Tex.  116,  19  S.  W.  359. 

The  directors  of  a  banking  corpora- 
tion are  personally  liable  at  the  suit 
of  an  individual  depositor  for  dam- 
ages sustained  by  reason  of  the  insol- 
vency of  the  corporation,  when  the 
depositor  is  induced  to  place  money 
ir  the  hands  of  the  corporation  solely 
by  representations  of  solvency  made 
to  the  general  public  by  the  directors, 
who  ought  to  have  known,  and  by  the 


use  of  ordinary  care,  such  as  it  was 
their  duty  to  have  exercised,  might 
have  known,  that  such  representations 
were  false.  Such  directors  are  so 
liable  to  such  depositors,  when  such 
false  representations  are  knowingly 
made  with  intention  to  defraud  the 
public  generally.  Such  directors  are 
j  so  liable  when  such  false  representa- 
1  tions  are  made  in  pursuance  of  a 
'  fraudulent  combination,  and  common 
design  upon  their  part  to  give  to  the 
corporation  a  fictitious  credit  that  the 
business  might  be  continued  for  the 
purpose  of  enabling  such  directors  to 
collect  loans  claimed  to  have  been 
made  by  them  to  the  corporation. 
Seale  v.  Baker,  70  Tex.  283,  291,  7 
S.  W.  742,  cited  and  approved  in 
Giddings  v.  Baker,  80  Tex.  308,  16  S. 
W.  33.  See,  also,  Baker  v.  Ashe,  80 
Tex.  356,  16  S.  W.  36. 

Liability  of  Director  Holding  Land 
as  Trustee  for  Sharing  in  Profits  of 
Sale. — A  bank  director  who  held  title 
to  land  as  trustee  for  the  bank  and 
also  as  security  for  advances  made  by 
him  for  the  bank,  by  authority  of  the 
directors  sold  it  to  a  third  party  for 
a  cash  price  satisfactory  to  the  direct- 
ors, which  was  offered  with  the  un- 
derstanding, made  known  to  the 
directors,  that  the  trustee  was  to  take 
charge  of  subdividing  and  reselling 
the  land  for  the  purchaser,  and  to 
share  in  any  profits  over  the  purchase 
price.  Held,  that  the  trustee  was  not, 
as  a  matter  of  law,  liable  to  the  bank 
for  the  profits  gained  by  them  through 
such  resale,  but  the  question  was  one 
of  fact,  the  burden  being  on  him  to 
show  the  fairness  of  the  transaction. 
Tenison  v.  Patton,  95  Tex.  284,  67  S. 
W.    92,   reversing  64  S.   W.   810. 

C.  LIABILITY  OF  BANK  FOR 
ACTS  OF  OFFICERS  AND 
AGENTS. 

See,  ante,  "Powers  and  Duties,"  IV, 
B,    l. 

In  General. — When  a  bank  •  holds 
out    its    officer    to    the    public,   by  his 
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employment,  as  worthy  of  confidence, 
it  can  not  profit  by  the  frauds 
he  perpetrates  in  the  apparent  scope 
of  his  employment.  City  Nat.  Bank 
v.  Martin,  70  Tex.  643,  8  S.  W.  507. 

Where  one  who  is  an  officer  of  an 
incorporated  bank  acts  in  a  given 
matter  in  behalf  of  the  bank,  his  acts 
are  binding  on  the  corporation,  al- 
though at  that  time  and  in  the  same 
matter  he  may  have  been  acting  also  in 
his  individual  interest.  Smith  v.  Sav- 
ings Bank,  l  Tex.  Civ.  App.  115,  20 
S.   W.  1119   (see  85  Tex.  402). 

A  bank  and  its  president  are  differ- 
ent parties.  Plaintiffs  seeking  to 
reach  securities  in  the  hands  of  the 
bank  must  prove  the  facts  affecting 
the  bank,  and  that  the  president  when 
called  as  a  witness  by  the  plaintiffs 
prevaricates,  such  misconduct  can  not 
be  charged  against  the  bank,  as  it 
might  be  against  the  president  if  a 
party.  He  is  but  a  witness,  and  if 
his  conduct  made  it  necessary  a  post- 
ponement might  be  granted  to  obtain 
testimony  reasonably  expected  from 
the  president  as  witness.  Brown  v. 
Thompson,  79  Tex.  58,  15  S.  W.  168. 

Officer  Acting  in  Individual  Capacity 
and  Not  an  Agent  of  Bank. — Where 
the  vice-president  and  manager  of  a 
bank  is  also  manager  of  a  partner- 
ship of  which  the  bank  is  a  member, 
his  mismanagement  of  the  partnership 
business  is  not  chargeable  to  the 
bank,  since  in  that  business  he  does 
not  act  as  agent  of  the  bank.  Cameron 
&  Co.  v.  First  Nat.  Bank,  4  Tex.  Civ. 
App.  309,  23  S.  W.  334,  affirmed  in 
93    Tex.    656,   no   op. 

Acts  of  Officer  within  Apparent 
Scope  of  His  Authority. — Where  one 
deals  with  the  cashier  of*  a  bank  in 
good  faith  and  without  any  notice  of 
want  of  authority  on  his  part,  and  the 
act  done  is  within  the  apparent  scope 
of  his  authority,  the  party  so  dealing 
may  enforce  the  contract  against  the 
bank.  C»ty  Nat.  Bank  v.  Martin,  70 
Tex.  643,  8  S.  W.  507;  First  Nat.  Bank 


v.  Greenville  Oil,  etc.,  Co.,  24  Tex.  Civ. 
App.    645,   649,   60   S.   W.    828. 

The  owner  of  a  promissory  note 
payable  to  the  paying  teller  of  a  bank 
and  endorsed  by  him  in  blank,  de- 
livered it  to  such  teller  for  collection, 
to  be  held  by  him  as  an  agent  of  the 
bank.  The  teller  collected  the  money 
on  a  check  given  for  it  and  payable 
to  his  bank  and  caused  the  same  to 
be  entered  on  the  books  of  the  bank 
to  his  individual  credit,  concealing 
from  the  owner  the  fact  that  the 
money  had  been  collected.  The  teller 
dies  insolvent  and  a  defaulter  to 
his  bank.  No  other  officer  of  the 
bank  knew  of  the  act  of  the  teller 
in  collecting  and  appropriating  the 
money  to  his  own  use.  In  a  suit  by 
the  owner  of  the  note  against  the 
bsnk,  held:  It  being  shown  that  the 
teller  had  in  other  transactions  made 
collections  for  others  as  an  officer  of 
the  bank,  and  the  collection  being 
within  the  scope  of  his  apparent  au- 
thority, it  was  immaterial  whether 
the  collection  was  really  within  the 
scope  of  his  authority  or  not,  and  the 
bank  would  be  bound  by  his  acts. 
City  Nat.  Bank  v.  Martin,  70  Tex. 
643,   8   S.   W.   507. 

Liability  of  Bank  for  Statements  of 
Cashier  as  to .  Financial  Standing  of 
Merchant — Declarations  made  by  a 
cashier  of  a  bank  in  Texas  to  a  New 
York  merchant  touching  the  financial 
standing  of  a  merchant  residing  near 
the  bank  are  not  competent  against 
the  bank  unless  evidence  is  introduced 
tending  to  show  that  by  virtue  of  the 
official  position  of  the  cashier  or  other- 
wise it  was  his  duty  to  make  such 
statements.  In  absence  of  such  proof 
the  statements  of  the  cashier  would 
not  affect  the  bank.  This  rule  would 
not  be  affected  by  the  truth  or  false- 
hood of  such  declarations.  Goodbar, 
etc.,  Co.  v.  City  Nat.  Bank,  78  Tex. 
461,   14   S.   W.    851. 

Ratification  of  Unauthorized  Acts 
by  Accepting  Benefits.— See  ante, 
"Banks  Generally,"  III,  B,  6,  a. 
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After  accepting  the  benefits  of  the 
contract  made  by  its  agent,  the  bank 
can  not  be  heard  to  deny  his  agency, 
especially  where  he  acted  under  the 
direct  authority  and  advice  of  the 
president  of  the  bank.  Waxahachie 
Nat  Bank  v.  Vickery  (Civ.  App.),  26 
S.  W.  876,  877.  See,  also,  Panhandle 
Nat.  Bank  v.  Emery,  78  Tex.  498,  15 
S.   W.   23. 

Where  the  president  of  a  bank 
agrees  with  a  party  to  a  note  held 
by  it,  that  in  consideration  of  a  pay- 
ment upon  such  note,  he  will  be  dis- 
charged from  further  liability  thereon, 
and  the  bank,  with  knowledge  of  the 
act  of  its  president,  appropriates  the 
benefits  growing  therefrom,  and  re- 
tains for  its  use  the  money  thus 
realized,  it  must  be  held  to  have 
adopted  the  act,  with  all  its  legal  con- 
sequences, though  the  act  was  origi- 
nally unauthorized.  Merchants'  Nat. 
Bank  v.  McAnulty  (Civ.  App.),  31  S. 
W.  1091,  affirmed  in  part  and  reversed 
in  part  in  89  Tex.  124,  citing  Ft. 
Worth  Pub.  Co.  v.  Hitson,  80  Tex. 
216,   228,    14   S.   W.    843,   16   S.   W.    551. 

A  bank  by  bringing  suit  upon  a 
lease  executed  by  its  vice-president, 
ratified  the  act  of  the  vice-president 
and  no  question  as  to  his  previous 
authority  to  execute  such  lease  can 
be  raised.  Lechenger  v.  Merchants' 
Nat.  Bank  (Civ.  App.),  96  S.  W.  638, 
affirmed  in   101  Tex.  646,  no  op. 

D.  NOTICE  AND  KNOWLEDGE 
OF  OFFICERS. 
Knowledge  Acquired  by  Officers 
Acting  in  Individual  Capacity.— "On 
the  issue  as  to  notice  to  the  bank  of 
vices  in  the  note  when  it  was  nego- 
tiated, the  bank  requested  the  follow- 
ing charge,  to  wit:  'In  determining 
whether  or  not  the  plaintiff  had 
knowledge  of  the  defenses,  if  any,  cf 
the  defendant,  H.  L.  Hall,  to  the 
note  sued  on  at  the  time  it  acquired 
the  same,  you  will  not  consider  any 
knowledge  or  information  that  may 
have    come    to    any    person    who    was 


an  officer  or  agent  of  the  plaintiff  at 
a  time,  when  he  was  not  engaged  in 
the  plaintiffs  business.  Knowledge 
or  information  derived  by  persons 
who  occupied  the  relation  of  officers 
or  agents  of  the  plaintiff  at  times  and 
in  transactions  when  and  where  they 
were  acting  for  themselves  individually 
and  not  for  the  plaintiff  would  not 
be  binding  on  the  plaintiff  or  affect 
its  rights.'  This  charge  embraces  a 
correct  principle  of  law  and  should 
have  been  given.  Allen  v.  Garrison, 
92  Tex.  546,  548,  50  S.  W.  335,  af- 
firmed in  48  S.  W.  554;  Texas  Loan 
Agency  v.  Taylor,  88  Tex.  47,  29  S. 
W.  1057."  Grayson  County  Nat  Bank 
v.  Hall  (Civ.  App.),  91  S.  W.  807,  808. 
Where  the  president  of  a  bank  was 
one  of  the  sureties  on  a  railway  con- 
tractor's bond,  and  in  order  to  raise 
the  money  to  relieve  that  liability  in- 
duced his  cosurety  to  execute  a  note 
to  the  bank  by  representing  that  it 
would  be  a  mere  matter  of  form  and 
for  the  purpose  of  satisfying  the  bank 
examiner,  as  he  had  a  contract  with 
the  railway  company  by  virtue  of 
which  the  money  would  be  paid,  the 
bank,  having  no  knowledge  of  snch 
representations,  was  not  bound  thereby, 
and  could  hold  the  cosurety  liable  on 
the  note  so  executed,  and  upon  which 
ic  had  advanced  money.  National 
Bank  v.  Carper,  28  Tex.  Civ.  App. 
334,   67  S.   W.   188. 

Notice  to  individuals  who  are  presi- 
dents of  banks  which  subsequently 
become  creditors  of  the  insolvent  cor- 
poration is  not  sufficient  to  charge 
the  bank  with  notice,  in  the  absence 
cf  evidence  that  they  acted  for  the 
banks  in  extending  the  credit  to  the 
corporation  at  such  time  and  under 
such  circumstances  as  to  authorize 
the  inference  that  the  knowledge  form- 
erly acquired  was  still  present  before 
their  minds.  Mathis  v.  Pridham.  1 
Tex.    Civ.   App.    58,   20   S.   W.    1015. 

Parties  can  not  be  required  to  store 
away   in    their    minds    all    facts   which 
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they  learn,  so  as  to  be  able  to  call 
tbem  up  at  any  time  in  the  future  to 
affect  other  transactions  than  that  in 
which  the  knowledge  was  acquired. 
Such  information  has  not  the  char- 
acteristics of  notice  in  law,  unless  the 
transaction  affected  thereby  took  place 
under  such  circumstances  as  would 
lead  to  the  reasonable  conclusion  that 
the  fact  reported  was  still  remembered. 
Mathis  v.  Pridham,  1  Tex.  Civ.  App. 
58,    20    S.    W.    1015. 

Knowledge  Acquired  Officially  as 
Affecting  Officers  in  Individual  Capac- 
ity.—Whatever  knowledge  a  director* 
has,  or  ought  to  have  officially,  he 
has,  or  will  be  conclusively  presumed 
at  law  to  have,  as  a  private  individual. 
Thus  a  director  is  affected  with  no- 
tice of  the  condition  and  transaction 
of  the  bank.  If  the  bank  is  insolvent, 
or  if  it  offers  him  for  purchase  notes 
which  could  only  be  legally  sold  by 
authority  of  a  directional  vote  which 
has  not  been  given,  he  is  affected 
with  knowledge  of  the  insolvency,  and 
of  the  illegality  of  the  notes.  Seale  v. 
Baker,  70  Tex.  283,  291,  7  S.   W.   742. 

President. — Where  the  president  of 
a  bank  accepted  a  payment  from  one 
ci  the  obligors  of  a  note  held  by  it, 
under  an  agreement  that  such  ob- 
ligor was  to  be  released  from  all 
further  liability  thereon,  the  bank  was 
chargeable  with  the  knowledge  pos- 
sessed by  its  president  of  the  char- 
acter of  this  transaction  w*here  the 
president  was  acting  for  the  bank  and 
had  no  interest  adverse  to  it.  Mer- 
chants' Nat.  Bank  v.  McAnulty  (Civ. 
App.),  31  S.  W.  1091  (affirmed  in  part 
and  reversed  in  part  in  89  Tex.  124), 
citing  Traders'  Nat.  Bank  v.  Smith 
(Civ.  App.),  22  S.  W.  1056,  1058;  Har- 
rington v.  McFarland,  l  Tex.  Civ.  App. 
289,  292,  21  S.  W.  116,  affirmed  in  93 
Tex.   663,   no   op. 

A  bank  which,  as  assignee  of  an 
accommodation  note,  receives  the  same 
with  notice  either  to  its  president  or 
cashier  of  its  true  character,  and  that 


it  was  made  under  an  agreement  that 
designated  collaterals  should  be  held 
to  secure  its  payment,  and  that  such 
collaterals  were  not  so  held  but  the 
contract  to  hold  them  was  violated 
by  their  transfer  without  the  consent 
of  the  maker,  can  not  enforce  pay- 
ment against  the  maker  of  the  ac- 
commodation note.  Smith  v.  Traders' 
Nat.  Bank,  74  Tex.  457,  12  S.  W.  113. 

Knowledge  Acquired  by  Bank  Pres- 
ident While  Acting  as  Director  in  An- 
other Corporation. — Where  the  pres- 
ident of  the  plaintiff  bank  purchased 
from  an  investment  company,  of  which 
he  was  a  stockholder  and  director,  a 
note  given  to  the  company  under  an 
agreement  to  which  he,  as  director, 
was  a  party,  the  plaintiff  is  chargeable 
with  notice  of  the  condition  upon 
which  the  note  was  executed  at  the 
time  it  acquired  the  same.  Traders' 
Nat.  Bank  v.  Smith  (Civ.  App.),  22 
S.    W.    1056. 

Vice-President. — Where  a  bank  joins 
as  a  partner  with  certain  persons  in 
forming  a  joint  stock  company  and 
the  vice-president  of  the  bank  be- 
comes a  member  of  the  joint  stock 
company,  the  bank  is  charged  with 
knowledge  of  the  company's  authority 
to  borrow  money  and  where  certain 
officers  of  the  company,  without  proper 
authorization,  borrow  money  from 
the  bank,  the  bank  can  not  recover 
from  such,  company.  Cameron  &  Co. 
r.  First  Nat.  Bank,  4  Tex.  Civ.  App. 
309,  23  S.  W.  334,  affirmed  in  93  Tex. 
656,  no  op.  See  the  title  JOINT 
STOCK  COMPANIES. 

Cashier. — The  cashier  of  a  national 
bank  is  the  executive  officer  of  the 
bank,  and  his  acts,  done  in  the  ordi- 
nary course  of  business,  bind  the  bank, 
and  notice  to  him  is  notice  to  the 
bank.  First  Nat.  Bank  v.  Ledbetter 
(Civ.    App.),    34    S.    W.    1042,    1043. 

Teller. — The  public  is  not  supposed 
to  have  notice  of  the  appointment  of 
duties  relating  to  bank  matters  among 
bank   officers.     The   knowledge   of   its 
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teller  in  regard  to  the  collection  of 
money  must  be  regarded  as  the  knowl- 
edge of  the  bank,  and  notice  to  him 
is  notice  to  the  bank.  City  Nat.  Bank 
v.  Martin,  70  Tex.  643,  8  S.  W.  507. 

Failure  to  Make  Inquiry— Charging 
Bank  with  Notice.— The  nonpayment 
of  a  bill,  its  protest  and  notice  thereof 
to  the  bank  and  to  the  indorser  who 
had  previous  knowledge  of  the  failure 
of  consideration,  the  institution  of  the 
suit,  the  filing  of  the  answer,  the  tak- 
ing of  the  depositions  of  the  officers 
of  the  bank,  and  their  examination  at 
length  as  to  whether  they  had  notice 
of  the  failure  of  consideration  claimed 
by  defendant  at  the  date  of  the  en- 
dorsement of  the  bill  to  the  bank,  if 
rot  conclusive  of  the  question  of  ac- 
tual knowledge  of  failure  of  consider- 
ation at  the  date  that  the  depositions 
were  taken,  should  be  held  sufficient 
to  put  the  bank  upon  inquiry,  and  since 
there  is  no  proof  of  inquiry  made  by 
it,  it  should  be  charged  with  notice 
of  such  failure  of  consideration  at  the 
time  such  depositions  were  taken. 
Van  Winkle  Gin,  etc.,  Co.  v.  Citizens' 
Bank,  69  Tex.  147,  152,  33  S.  W. 
862. 

Instructions. — A  bank,  suing  upon  a 
note  held  by.  it,  requested  a  charge 
that  "in  determining  whether  or  not 
the  plaintiff  had  knowledge  of  the  de- 
fense, if  any,  of  defendant,"  the  jury 
should  not  "consider  any  knowledge 
or  information  that  may  have  come 
to  any  person  who  was  an  officer  or 
agent  of  the  plaintiff  at  a  time  when 
he  was  not  engaged  in  the  plaintifFs 
business."  Although  the  evidence  tended 
to  show  that  other  officers  of  the 
bank  knew  of  the  whole  transaction, 
the  charge  only  related  to  the  knowl- 
edge of  the  bank's  president.  It  was 
held  that  this  charge  was  not  suffi- 
ciently comprehensive  to  cover  the 
knowledge  of  other  officers  and  did 
not  sufficiently  cover  the  charge  re- 
quested. Grayson  County  Nat.  Bank 
v.    Hall    (Civ.    App.\   91    S.    W.    807. 


V.  Stock  and  Stockholders. 

See,  generally,  the  title  STOCK 
AND    STOCKHOLDERS 

As  to  rights  of  stockholders,  sec 
post,  "Insolvency,  Assignment  and 
Receivership,"  XI;  "Consolidation," 
VIII;  "Reorganization/'  IX;  ''Vol- 
untary   Liquidation,"   X. 

Value  of  Bank's  Shares.— As  was 
said  by  the  supreme  court  in  the  case 
of  Rosenberg  v.  Weeks,  67  Tex.  484; 
"The  value  of  a  bank's  shares  depends 
upon  the  value  of  its  franchise,  capital, 
and  property  of  all  kinds,  less  the 
amount  of  its  debts."  Engelkc  r. 
Schlenker,  75  Tex.  559,  561,  12  S. 
W.   999. 

Increase  of  Stock— Rights  of  Share- 
holders.— Where  a  banking  corpora- 
tion has  increased  its  capital  stock,  a 
stockholder  can  not  recover  damages 
of  it  for  its  action  in  refusing  him 
the  right  to  acquire  his  quota  of  the 
increased  shares,  proportionate  to  the 
amount  already  owned  by  him,  unless 
he  has  demanded  the  shares  and  of- 
fered to  subscribe  and  pay  for  them 
within  a  reasonable  or  fixed  time 
Bonnet  v.  First  Nat.  Bank,  24  Tex 
Civ.  App.  613,  60  S.  W.  325  (see  94 
Tex.    703,    no    op.). 

Measure  of  Damages. — Where  there 
has  been  an  increase  in  the  capital 
stock  of  a  corporation  in  which  a 
stockholder  has  the  right  to  share, 
the  measure  of  damages  for  a  denial 
of  such  right  is  the  excess  of  the 
market  value  of  the  stock  above  it« 
par  value  at  the  time  of  its  issuance, 
with  interest  on  such  excess.  Bonnet 
v.  First  Nat.  Bank,  24  Tex.  Civ.  App 
613,  60  S.  W.  325  (see  94  Tex.  703. 
no  op.). 

Dividends. — See,  ante,  "Application 
of  Deposits  to  Debts  Due  Bank"  III. 
B,  2,  b,  (3). 

The  accumulated  earnings  or  sur- 
plus funds  of  a  bank  constitute  a  part 
of  its  assets,  and  belong  to  the  cor- 
poration and  not  to  the  stockholders, 
until  they  have  been  declared  and  set 
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apart  as  dividends.  The  declaration 
o*  dividends  rests  in  the  discretion  of 
the  directors  or  other  governing  body 
of  the  corporation,  and  such  discre- 
tion will  not,  in  the  absence  of  fraud, 
be  controlled  by  the  courts.  Bryan  v. 
Sturgis  Nat.  Bank,  40  Tex.  Civ.  App. 
307,  311,  90  S.  W.  704,  affirmed  in  101 
Tex.  630,  no  op. 

Assignment  and  Transfer. — Stock  in 
a  national  bank  can  not  be  transferred 
by  delivery  of  the  certificates  of  stock. 
James  v.  James,  81  Tex.  373,  16  S. 
W.  1087. 

Where  the  plaintiff  brought  suit  to 
compel  a  bank  to  execute  transfer  of 
stock  and  to  reinstate  him  as  a  stock- 
holder, and  in  case  that  could  not  be 
done,  to  recover  damages  for  the  con- 
version of  his  stock,  it  was  held  that 
the  stockholders  are  not  ordinarily 
parties  to  such  suits  as  this,  and  ex- 
ceptions to  the  petition  in  interven- 
tion of  the  stockholders  should  have 
been  sustained,  in  the  absence  of  al- 
legation that  the  defense  would  not 
be  properly  conducted  by  the  defend- 
ant. Gresham  v.  Island  City  Sav. 
Bank,  2  Tex.  Civ.  App.  52,  21  S.  W. 
556. 

A  married  woman,  being  the  owner 
of  stock  in  a  national  bank,  transferred 
the  same  to  her  husband  to  en- 
able him  to  qualify  as  a  director  in 
the  bank,  on  the  understanding  that 
as  soon  as  he  was  elected  director  he 
should  retransfer  the  stock.  Held, 
that,  though  the  arrangement  resulted 
in  an  evasion  of  the  federal  statute  re- 
specting the  qualification  of  national 
bank  directors,  the  husband  held  the 
stock  in  trust  for  his  wife  until  re- 
transferred,  and  that  after  the  re- 
transfer,  though  without  a  consider- 
ation, the  stock  was  not  subject  to 
garnishment  by  a  creditor  of  the  hus- 
band. Citizens'  Nat.  Bank  v.  Sturgis 
Nat.  Bank  (Civ.  App.),  81  S.  W.  550, 
affirmed   in    98  Tex.   612,   no   op. 

Bank's  Lien.— See  the  title  LIENS. 
A    national    bank   does    not    have    a 


lien  upon  the  stock  owned  by  a  cus- 
tomer indebted  to  it  for  loans  or  ad- 
vances. Goodbar,  etc.,  Co.  v.  City 
Nat.  Bank,  78  Tex.  461,  14  S.  W.  851. 

VI.   Taxation. 

See   the   title   TAXATION. 

VII.  Actions  and  Suits  by  and 

against  Banks.  \ 

A.    LIABILITY  TO  SUIT. 

As  to  actions  to  recover  deposits, 
see  ante,  "Actions  for  Recovery  and 
Limitation,"  III,  B,  2,  b,  (l),  (e).  As 
to  suits  to  recover  money  deposited 
in  insolvent  bank,  see  ante,  "In  Gen- 
eral/' III,  B,  2,  a.  As  to  actions  to 
recover  from  bank  for  conversion  of 
trust  funds  deposited  with  it,  see  ante, 
"Deposit  of  Trust  Funds,"  III,  B,  2, 
b,  (l),  (c).  As  to  action  for  dishon- 
oring checks,  see  ante,  "Duty  to  Pay," 
III,  B,  2,  b,  (2),  (c),  aa.  See,  also, 
"Checks  as  Assignment  or  Appropria- 
tion," III,  B,  2,  b,   (2),   (b). 

Actions  to  Recover  Back  Payments 
on  Forged  Checks. — See  ante,  "Forged 
Check  or  Indorsement,"  III,  B,  2,  b, 
(2),    (c),  bb,   (bb). 

Action  to  Recover  for  Conversion 
of  a  Special  Deposit. — See  ante,  "Special 
Deposits,"    III,    B,    2,   c. 

Action  against  Bank  to  Enforce 
Penalty  for  Usurious  Interest  Charged 
by  Bank. — See  ante,  "Usurious  Inter- 
est," III,  B,  4,  c,   (2). 

As  to  suits  on  contracts  generally, 
see  ante,  "With  Respect  to  Contracts 
in  General,"  III,  B,  6.  As  to 
suits  against  banks  to  recover  for 
wrongful  acts  of  officers,  see  ante, 
"Officers  and  Agents,"  IV.  As  to 
suits  by  stockholders,  see  ante,  "Stock 
and   Stockholders,"  V. 

B.    SUITS   BY   BANKS. 

Suits  by  Foreign  Banks.— Foreign 
banking  corporations  may  enforce 
their  legal  rights  in  the  courts  of  this 
state.  Freeman  v.  Bank,  3  App.  Civ. 
Cases,  §  338. 
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Suits    by    Liquidating    Officer. — See 

post,    "Voluntary    Liquidation/'    X. 

Suits  by  Receivers. — See  post,  "In- 
solvency, Assignment  and  Receiver- 
ship,0  XL 

C      PLEADING    AND    PRACTICE. 

1.  Petition. 

Allegation     of     Incorporation. — The 

allegation  that  plaintiff  is  a  national 
banking  corporation,  incorporated  un- 
der and  by  virtue  of  the  national  bank- 
irg  laws,  is  a  substantial  compliance 
with  the  article  of  the  statute  requir- 
ing an  allegation  that  it  is  "duly 
incorporated."  Gill  v.  First  Nat.  Bank 
(Civ.  App.),  47  S.  W.  751. 

Petition  to  Recover  Deposit — 
Prayer  for  Discovery — Statement  of 
Amount  of  Deposit — Improperly  in- 
cluding a  prayer  for  discovery  does 
not  effect  the  sufficiency  of  the  peti- 
tion in  an  action  to  recover  money 
deposited  with  a  bank,  where  there 
is  a  prayer  for  general  relief.  Peti- 
tion against  a  bank  for  balance  of  a 
deposit,  held  sufficiently  certain,  though 
not  stating  the  exact  amount.  Coleman 
v.  First  Nat.  Bank,  17  Tex.  Civ.  App. 
132,  43  S.  W.  938,  affirmed  in  94  Tex. 
605. 

In  Action  by  Married  Woman  for 
Money  Belonging  to  Her  Separate  Es- 
tate Deposited  in  Bank.— A  petition  in 
an  action  by  a  married  woman  to  re- 
cover money  belonging  to  her  separate 
estate  deposited  by  her  in  the  defend- 
ant bank  need  not  negative  the  with- 
drawal of  the  money  by  her  husband,  as 
that  is  a  matter  of  defense.  Coleman 
v.  First  Nat.  Bank,  17  Tex.  Civ.  App. 
132,  43  S.  W.  938,  affirmed  in  94  Tex. 
605. 

2.  Answer. 

The  answer  of  a  bank  in  a  garnish- 
ment proceeding  which  denies  that 
the  bank  is  indebted  to  W.  O.  S.,  but 
alleges  that  it  had  a  deposit  credited 
op  its  books  to  one  Mrs.  W.  O.  S., 
is  not  subject  to  demurrer  because  of 
the    presumption    that    the    fund    was 


community  property,  since  the  fact 
that  Mrs.  W.  O.  S.  was  the  wife  of 
the  judgment  debtor  does  not  appear 
from  the  answer.  Ragsdale  v.  Groos 
(Civ.   App.),   51   S.   W.   256. 

3.  Parties. 

Where  defendants,  by  cross  action, 
claimed  rights  in  a  fund  deposited  in 
plaintiff  bank  and  made  P.,  who  claims 
the  fund,  a  party  to  the  suit,  they 
were  in  no  position  to  complain  of 
the  court's  action  in  overruling  their 
demurrer  to  P.'s  cross  bill  and  set- 
tling the  rights  of  the  parties  in  one 
suit  to  the  balance  of  the  fund  re- 
maining in  the  bank.  Ellis  v.  Na- 
tional Exchange  Bank,  38  Tex.  Civ. 
App.  619,  86  S.  W.  776,  affirmed  in 
101  Tex.  635,  no  op.,  citing  Clegg  v. 
Varnell,  18  Tex.  294,  306;  Moore  v. 
Francis,  17  Tex.  28,  29;  Young  v. 
Gray,  65  Tex.  99,  101 ;  Scott  v.  Farmers,' 
etc.,  Bank  (Civ.  App.),  66  S.  W.  485 
(see  95  Tex.  685,  no  op.),  See  the 
title   ACTIONS,  vol.  1,  p.  113. 

4.  Service  of  Process. 

The  service  of  a  writ  of  garnish- 
ment on  the  cashier  of  a  bank  is 
sufficient  to  bind  the  bank.  Rosen- 
berg v.  First  Nat.  Bank  (Civ.  App), 
27    S.    W.    897,    898. 

5.  Evidence. 

Payment  of  Money.— The  cashier  of 
a  bank  can  probably  testify  that  money 
paid  over  by  the  bank  was  credited  to, 
turned  over  or  paid  over  to  a  certain 
person  without  being  required  to  pro- 
duce the  books.  Smith  v.  First  Nat 
Bank,  43  Tex.  Civ.  App.  495,  95  S.  W. 
1111,  affirmed  in  101  Tex.  659,  no  op. 
See,  also,  Coleman  v.  First  Nat  Bank 
(Civ.    App.),    64    S.    W.   93. 

Vm.  Consolidation. 

See   the   title   CORPORATIONS. 

Right  to  Consolidate  and  Validity  of 

Consolidation. — Since  the  National  Bank 

Act  recognizes  the  right  of  a  national 

bank  to  wind  up  its  business  and  con- 

I  solidate  with  another  such  association, 
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a  consolidation  of  two  national  banks 
under  the  direction  and  sanction  of 
the  comptroller  of  the  currency  is  net 
void  as  being  ultra  vires.  Bonnet  v. 
First  Nat.  Bank,  24  Tex.  Civ.  App. 
613,  60  S.  W.  325  (see  94  Tex.  703, 
no  op.). 

Effect  of  Consolidation. — Where  two 
banks  consolidate,  a  new  corporation 
is  thereby  formed,  composed  of  two, 
and  the  stockholders  of  each  become 
ipso  facto  stockholders  in  the  new 
bank  and  are  entitled  to  a  propor- 
tionate share  in  its  stock.  Green  v. 
Bennet   (Civ.   App.),   110   S.  W.   108. 

Rights  of  Stockholder  of  Absorb- 
ing Bank. — Where  there  has  been  a 
consolidation  of  two  national  banks, 
the  value  of  the  shares  of  each  being 
equal,  a  stockholder  in  the  absorbing 
bank  is  not  entitled  to  claim  any  of 
the  increased  stock  issue  for  the  purchase 
of  the  assets  of  the  other  bank  and 
delivered  to  its  shareholders  in  lieu 
of  their  original  stock.  Bonnet  v. 
First  Nat.  Bank,  24  Tex.  Civ.  App. 
613,  60  S.  W.  325  (see  94  Tex.  703, 
no  op.). 

IX.  Reorganization. 

See  the  title  CORPORATIONS. 

Rights  of  Stockholders.— Where  a 
bank  is  reorganized  and  there  are  1141 
old  shares  and  1000  new,  the  rights 
of  C.  and  V.,  owners  of  32  shares  in 
the  old  organization  (now  owned  by 
plaintiff)  were  as  32  to  2141,  and  the 
measure  of  damages  for  the  conver- 
sion of  their  shares  should  be  the  value 
o<  the  stock,  treating  it  as  32  shares 
in  2141,  at  the  time  of  its  conversion, 
with  legal  interest  thereon  from  that 
day  to  the  day  of  trial.  Gresham  v. 
Island  City  Sav.  Bank,  2  Tex.  Civ. 
App.    52,    21    S.    W.    556.       • 

Where  upon  the  reorganization  of 
an  insolvent  bank,  new  stock  is  issued 
and  the  holders  of  the  new  shares  as- 
sume control  of  the  bank,  paid  up 
stock  of  nonconsenting  shareholders 
was  not  subject  to  further  assessment 


for  any  purpose.  The  corporate  ex- 
istence of  the  old  organization  con- 
tinued, notwithstanding  its  insolvency 
and  suspension  of  business,  and  the  legal 
rights  of  shareholders  could  not  be 
taken  from  them  by  a  majority,  how- 
ever large.  •  Gresham  v.  Island  City 
Sav.  Bank,  2  Tex.  Civ.  App.  52,  21 
S.  W.  556. 

Where  upon  the  reorganization  of 
a  bank  one  of  the  old  stockholders 
is  refused  recognition  as  a  stockholder 
in  the  new  organization,  the  conver- 
sion of  his  stock  took  place  at  the 
date  of  demand  by  him  for  recognition 
as  a  stockholder.  Gresham  v.  Island 
City  Sav.  Bank,  2  Tex.  Civ.  App.  52, 
21    S.   W.   556. 

Where  the  owner  of  stock  in  a  bank 
which  is  reorganized  delays  for  four 
years  in  demanding  recognition  as  a 
stockholder  and  sues  for  the  value  of 
his  stock,  the  aid  of  equity  to  rein- 
state him  in  the  enjoyment  of  the 
privileges  of  a  stockholder  in  the  new 
organization  should  be  withheld.  The 
managers  of  the  bank  have  been  al- 
lowed to  go  on  and  establish  it  in  ac- 
cordance with  the  arrangements  made 
four  years  before,  and  the  business  of 
the  bank  is  doubtless  readjusted  to  its 
changed  conditions,  and  the  plaintiff 
can  be  compensated  in  money  for 
any  damage  he  has  sustained,  and  that 
should  be  his  remedy.  Gresham  v~ 
Island  City  Sav.  Bank,  2  Tex.  Civ. 
App.    52,    21    S.    W.   556. 

Where  the  stock  of  an  old  bank 
which  has  been  reorganized  is  trans- 
ferred to  the  plaintiff  it  was  held  that 
he  was  not  an  innocent  holder  and  that 
he  acquired  only  such  rights  by  his 
purchase  as  the  original  owners  had, 
but  he  had  a  right  to  maintain  a  suit 
for  reinstatement  as  a  stockholder  or 
for  conversion  of  the  stock  upon  the 
lien  transferred  by  the  original  owners 
of  their  stock.  Gresham  v.  Island  City 
Sav.  Bank,  2  Tex.  Civ.  App.  52,  21 
S.   W.   556. 

Rights  and  Liabilities  of  New  Cor- 
poration. — In    1885,    under    proposition 
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for  reorganization  made  by  some  of 
the  directors  and  stockholders  of  an  in- 
solvent bank,  it  was  proposed  that  if 
all  the  stockholders  would  surrender 
their  shares  of  stock,  and  the  creditors 
would  accept  seventy-four  per  cent  of 
their  debts  in  full  payment,  the  pro- 
posers would  provide  $1,000  for  the 
purpose  of  resuming  business  under  a 
new  organization.  At  a  meeting  of 
the  stockholders  of  the  insolvent  bank, 
at  which  more  than  three-fourths  were 
present,  the  proposition  was  accepted, 
and  the  directors  were  authorized  to 
do  all  that  was  necessary  to  carry  into 
effect  the  proposed  arrangement,which 
they  subsequently  did  by  transferring 
to  the  new  organization  all  of  the 
property  of  the  bank.  One  thousand 
shares  of  new  stock  were  issued  and 
taken,  and  these  new  stockholders  as- 
sumed control  of  the  bank.  All  the 
old  stock,  except  thirty-two  shares 
held  by  C.  and  V.,  and  now  by  ap- 
pellant, were  surrendered.  C.  and  V. 
were  not  present  at  any  of  the  meet- 
ings, and  never  in  any  way  consented 
to  or  ratified  the  action  of  the  other 
stockholders.  They  had  paid  in  full 
for  their  stock,  and  advanced  no  ad- 
ditional sum,  and  took  none  of  the 
new  shares.  Thereafter,  by  resolution, 
the  directors  undertook  to  make  an 
assessment  of  $100  on  each  share  of 
*he  old  stock,  and  declared  that  un- 
less payment  thereof  was  made  in 
thirty  days  by  the  owner  of  the  old 
stock,  it  should  be  forfeited.  Notice 
of  this  resolution  was  given  to  C.  & 
V  Held,  as  to  the  rights  of  the  new 
organization,  it  acquired  all  the  rights 
represented  by  the  surrendered  stock, 
and  the  new  shares  when  issued  rep- 
resented both  the  rights  of  the  old 
stockholders  who  had  surrendered 
their  shares,  and  those  acquired 
through  the  new  subscriptions.  Gres- 
ham  v.  Island  City  Sav.  Bank,  2  Tex. 
Civ.   App.  52,  21   S.  W.   556. 

Where   certain   persons    enter*  into   an 
agreement    with    the    shareholders    of 


an  insolvent  bank,  by  which  they  bind 
themselves  to  open  tUe  bank  and  con- 
tinue its  business  and  to  pay  its  debts 
to  a  specified  amount,  if  such  share- 
holders will  release  and  surrender  to 
them  all  the  stock  and  assets  of  the 
bank,  it  was  held  that  the  bank  as 
reorganized  is  in  law  the  same  as  the 
original  bank,  and  becomes  liable  for 
its  unpaid  debts.  Island  City  Sat. 
Bank  v.  Wales,  3  App.  Civ.  Cases,  J 
244;  Island  City  Sav.  Bank  v.  Sachtle- 
ben,   67  Tex.   420,   3   S.   W.   733. 

Where  an  insolvent  banking  associ- 
ation, after  suspension  of  business, 
compromised  with  all  its  depositors, 
save  one,  on  the  basis  of  a  payment 
of  seventy-four  cents  on  a  dollar,  and 
transferred  all  its  assets,  including 
its  name  and  franchise,  to  a  new  asso- 
ciation, and  obligated  itself  to  pay- 
back to  the  new  association  any 
amount  it  might  be  compelled  to  pay 
in  excess  of  the  seventy-four  per  cent 
compromise,  which  compromise  the 
new  association  agrees  to  pay,  and 
such  new  association  resumed  its  busi- 
ness under  the  old  name  and  fran- 
chise, using  the  seal  of  the  insolvent 
bank,  there  is  a  mere  change  of  mem- 
bership and  not  a  change  of  the  cor- 
poration itself;  and  the  bank  as  reor- 
ganized is  liable  to  a  depositor  who 
refused  to  compromise  for  the  full 
amount  of  his  debt  with  interest  from 
the  date  of  demand.  Island  City  Sav. 
Bank  v.  Sachtleben,  67  Tex.  420,  3  S. 
W.  733.  See,  also,  Island  City  Sav. 
Bank  v.  Wales,  3  App.  Civ.  Cases,  § 
244. 

X.   Voluntary  Liquidation. 

See  the  title  CORPORATIONS. 
Rights  of  Majority  of  Stockholders. 

—  It  is  provided  by  §  5220,  Rev.  Stat 
U.  S.,  with  reference  to  national 
banks,  that:  "Any  association  may  go 
into  liquidation  and  be  closed  by  the 
vote  of  its  shareholders  owning  two- 
thirds  of  its  stock."  No  limitations  are 
to  be  found  in  the  national  banking  laws 
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upon  this  broad  power.  It  is  not  lim- 
ited to  insolvent  banks,  nor  is  there 
anything  to  be  found  in  those  laws  to 
indicate  that  the  power  is  only  to  be 
exercised  when  the  interest  of  all  of 
the  shareholders,  including  the  minor- 
ity, may  be  best  subserved  thereby. 
Green  v.  Bennett  (Civ.  App.),  110  S. 
W.   108,   115. 

Whenever  the  owners  of  two-thirds 
cf  the  shares  should  agree  that  they 
do  not  desire  to  continue  the  business, 
they  may,  under  the  forms  prescribed, 
terminate  the  existence  of  the  bank, 
and  wind  up  its  affairs;  that  is,  pro- 
vide for  payment  of  its  debts  and  dis- 
tiibution  of  the  surplus  of  its  assets 
among  the  shareholders.  Green  v. 
Bennett  (Civ.  App.),  110  S.  W.  108, 
115. 

The  owners  of  two-thirds  of  the 
stock  of  a  national  bank  have  a  right 
to  take  such  steps  as  are  necessary  to 
have  the  bank  "go  into  liquidation 
and  be  closed,"  under  §  5220,  Rev. 
Stat.,  U.  S.,  and  the  fact,  that  the 
owners  of  this  two-thirds  of  the  shares 
are  also  directors  in  the  bank  and  its 
executive  officers  does  not  deprive 
them  of  this  right  as  shareholders. 
As  directors  and  officers  they  owe  no 
duty  to  dissenting  minority  stockhold- 
ers to  continue  the  association  if  they 
do  not  desire  to  do  so.  Green  v.  Ben- 
nett   (Civ.   App.),    110   S.    W.    108. 

Rights  of  Minority  Stockholders. — 
Where  a  solvent  national  bank  is  dis- 
solved by  vote  of  two-thirds  of  its 
shareholders,  the  minority  stockhold- 
ers can  not  recover  for  injuries  re- 
sulting from  the  destruction  of  so 
much  of  the  value  of  their  stock  as  is 
derived  from  the  value  of  the  good 
will  of  the  business,  for  the  act  of  liq- 
uidation destroys  the  value  of  such 
good  will,  as  a  value  separate  and 
apart  from  the  value  of  the  tangible 
assets  and  in  this  loss  in  the  value  of 
the  stock  all  stockholders  proportion- 
ately share.  Green  v.  Bennett  (Civ. 
App.),  110  S.  W.  108. 


The  dissenting  minority  stockhold- 
ers of  a  bank  in  process  of  liquidation 
have  a  right  to  demand  that  the  as- 
sets be  so  disposed  of  that  the  full 
value  thereof  may  be  received  for  dis- 
tribution among  the  shareholders,  so 
that  they  shall  receive  the  full  value 
of  their  shares,  not  in  a  prosperous 
and  going  concern,  but  in  a  bank  in 
liquidation.  Green  v.  Bennett  (Civ. 
App.),   110   S.   W.    108. 

If,  in  the  liquidation  of  a  bank,  the 
niinority  stockholders,  by  mismanage- 
ment, fraud,  or  otherwise  on  the  part 
of  the  liquidating  committee,  are  de- 
prived of  any  part  of  the  full  amount 
to  which  they  are  entitled  as  the  value 
of  their  stock  in  liquidation,  they  have 
a  remedy  against  the  persons  so  of- 
fending in  a  suit  against  them  for 
damages.  Green  v.  Bennett  (Civ. 
App.),   110   S.  W.   108. 

Organization  of  New  Bank  to  Ex- 
clusion of  Minority  Stockholders  of 
Old  Bank— Purchase  of  Assets  by 
New  Organization.— Where  the  share- 
holders owning  two-thirds  of  the  stock 
in  a  national  bank  in  the  process  of 
liquidation,  organized  a  new  bank  to 
the  exclusion  of  a  minority  of  the 
stockholders  of  the  old  bank  and  the 
assets  of  the  old  bank  were  purchased 
by  such  new  bank  through  the  liqui- 
dating committee  who  are  directors  of 
the  old  bank,  it  was  held  that  this  was 
not  a  consolidation  of  the  two  banks 
and  the  minority  stockholders  of  the 
old  bank  were  not  entitled  to  a  pro- 
portionate share  in  the  stock  of  the 
new  bank  thus  formed.  Green  v.  Ben- 
nett (Civ.  App.),  110  S.  W.  108,  citing 
Bonnet  v.  First  Nat.  Bank,  24  Tex. 
Civ.  App.  613,  60  S.  W.  325  (see  94 
Tex.  703,  no  op.). 

Duty  of  Directors  or  Liquidating 
Committee.— Where  the  owners  of 
two-thirds  of  the  stock  of  a  national 
bank,  who  were  also  its  directors  and 
executive  officers,  place  the  bank  in 
liquidation,  it  is  their  duty  to  provide 
for   the   collection    of  the   assets,    and 


Digitized  by 


Google 


748 


Banks  and  Banking 


payment  of  its  debts,  and  make  such 
disposition  of  the  assets  as  would  be 
to  the  best  interest  of  all  the  stock- 
holders, including  the  minority  stock- 
holders dissenting,  and  this  may  be 
done  by  the  directors  or  by  means  of 
a  liquidating  committee.  Green  v. 
Bennett  (Civ.  App.),  110  S.  W.  108. 

Purchase  of  Bank's  Assets  by  Liqui- 
dating Officers. — One  of  the  liquidat- 
ing trustees  of  a  bank  which  is  en- 
tirely solvent  is  not  incapacitated  to 
become  a  purchaser  at  a  sale  of  the 
assets  of  the  bank  by  such  trustees, 
made  at  auction  to  the  highest  bidder 
after  giving  notice.  Shappard  v.  Cage, 
19  Tex.  Civ.  App.  206,  46  S.  W.  839, 
affirmed  in  93  Tex.  656,  671,  no  op. 

Where  the  liquidating  committee, 
composed  of  the  directors  owning 
two-thirds  of  the  stock  of  the  bank 
in  process  of  liquidation,  disposed  of 
its  assets  by  sale  and  transfer  to  an- 
other bank  organized  and  controlled 
by  them,  it  was  held  that  although 
this  was,  in  some  sort,  a  sale  to  them- 
selves, this  would  not  avoid  such  sale, 
but  only*  subject  it  to  the  closest  scru- 
tiny on  the  part  of  a  court  of  equity, 
and  subject  it  to  be  set  aside  and  an- 
nulled if  it  was  not  conducted  with 
the  utmost  fairness,  to  the  end  that 
full  value  and,  in  fact,  the  best  price 
obtainable,  were  realized  for  the  prop- 
erty sold.  Green  v.  Bennett  (Civ. 
App.),  110  S.  W.   108. 

Effect  on  Judgment  against  Bank. — 
A  judgment  recovered  in  the  name  of 
a  bank  after  it  has  gone  into  volun- 
tary liquidation  is  not  for  that  reason 
invalid.  Shappard  v.  Cage,  19  Tex. 
Civ.  App.  206,  46  S.  W.  839,  affirmed 
in  93  Tex.  656,  671,  no  op. 

Suit  by  Liquidating  Officer. — Suit 
may  be  brought  by  the  liquidating  of- 
ficer of  a  national  bank  against  a 
stockholder  on  his  unpaid  notes  in  the 
hands  of  the  bank  before  its  affairs 
are  closed.  Norwood  v.  Interstate 
Nat.  Bank  (Civ.  App.),  45  S.  W.  927, 
reversed  in  92  Tex.   268. 


A  bank  which  had  gone  into  vol- 
untary liquidation,  holding  certain 
notes,  which  contained  a  provision  for 
attorneys'  fees  for  collection,  sued  N., 
the  maker  thereof.  In  a  previous  suit 
between  N.  and  the  bank,  the  bank 
had  sued  out  a  writ  of  sequestration, 
causing  the  lumber  of  N.  to  be  seized 
by  the  sheriff.  The  bank  gave  a  re- 
plevin bond  and  took  the  lumber  into 
its  custody  and  has  never  returned  it 
to  N.,  although  at  the  trial  cf  the 
case  the  court  entered  judgment  that 
the  bank  take  nothing  by  its  suit.  It 
was  held  that  the  bank  could  maintain 
this  suit  upon  the  notes  against  N.  and 
recover  attorneys'  fees  upon  so  much 
of  the  notes  as  was  unpaid  when 
placed  in  the  hands  of  counsel.  The 
claim  of  N.  against  the  bank  for  dam- 
ages on  account  of  the  conversion  of 
his  lumber  did  not  operate  to  extin- 
guish the  notes  pro  tanto.  Norwood 
v.  Interstate  Nat.  Bank,  92  Tex.  268, 
48  S.  W.  3,  reversing  45  S.  W.  927. 

XI.    Insolvency,  Assignment  and 
Receivership. 

See  the  titles  BANKRUPTCY  AND 
INSOLVENCY,  ante,  p.  631;  COR- 
PORATIONS:   RECEIVERS. 

A.  EFFECT     OF      INSOLVENCY 
AND  SUSPENSION. 

The  existence  of  the  corporation,  with 
the  powers,  conferred  by  its  charter, 
continued,  notwithstanding  the  insol- 
vency of  the  bamk  and  its  consequent 
suspension  of  business,  and  the  legal 
rights  of  individual  shareholders  could 
not  be  taken  from  them  by  the  major- 
ity, however  large,  and  the  attempt  of 
such  a  majority  was  beyond  the  power 
of  the  corporation.  Gresham  v.  Island 
City  Sav.  Bank,  2  Tex.  Civ.  App.  52, 
57,  21  S.  W.  556;  Island  City  Sav. 
Bank  v.  Sachtleben,  67  Tex.  420,  425, 
3  S.  W.  733. 

B.  ASSIGNMENTS. 

As  to  transfer  of  rights  and  liabil- 
ities,   see    ante,    "Reorganization,"   IX. 
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When  a  bank  becomes  insolvent,  it 
may,  under  proper  contract,  transfer 
its  assets  to  a  new  association,  which 
may  continue  a  similar  business  with- 
out incurring  liability  for  the  debts 
of  the  insolvent  corporation.  Island 
City  Sav.  Bank  v.  Sachtleben,  67  Tex. 
420,  3  S.  W.  733.  See,  also,  Island 
City  Sav.  Bank  v.  Wales,  3  App.  Civ. 
Cases,  §  244. 

C.   RECEIVERS. 

1.  Nature  and  Representative  Character 
of  Officer. 

The  receiver  of  a  national  bank,  who 
is  not  the  "arm  of  a  court,"  but  the  ap- 
pointee of  a  federal  officer,  is  subject 
to  the  general  rule  as  to  agents.  That 
rule  is,  "in  seeking  to  enforce  contracts 
entered  into  by  agents,  the  principal 
is  subject  to  have  them  impeached  by 
any  conduct  of  his  agent  which  would 
have  had  that  effect  if  proceeding  from 
himself."  Watts  v.  Dubois  (Civ.  App.), 
66  S.  W.  £98,  701. 

"It  is  true  that  the  receiver  is  prac- 
tically the  agent  of  the  comptroller  of 
the  currency,  who  acts  for  the  govern- 
ment; but  this  would  not  exempt  him 
from  the  operation  of  the  laws  of 
Texas  when  he  comes  into  her  courts 
to  ask  that  rights  be  enforced  under  a 
mortgage,  which,  if  the  contentions  of 
appellees  be  well  founded,  is,  under  such 
laws,  fraudulent  and  void."  Watts  v. 
Dubois  (Civ.  App.),  66  S.  W.  698,  701. 
3.   Powers,  Duties  and  Liabilities, 

Scope  of  Duty  and  Authority  Gen- 
erally.— Sections  5234  and  5242  of  the 
Revised  Statutes  of  the  United  States, 
relating  to  receivers  of  national  banks, 
empower  and  require  them  to  collect  all 
debts,  dues,  and  claims,  and,  under 
order  of  court,  to  compromise  doubt- 
ful debts;  and  declare  void  any  ap- 
plication of  the  assets  in  payment  of 
creditors  after  the  commission  of  the 
act  of  insolvency.  Beckham  v.  Shack- 
elford, 8  Tex.  Civ.  App.  660,  29  S.  W. 
200. 

As  the  power  of  a  receiver  of  a 
national  bank  appointed  by  the,  comp- 


troller is  restricted,  a  person  dealing 
with  him  in  his  official  capacity  is 
bound  as  a  matter  of  law  to  have 
knowledge  of  his  authority  to  act,  and 
if  contracts  and  agreements  are  en- 
tered into  with  the  receiver  in  excess 
of  his  authority  as  conferred  by  law, 
the  parties  contract  at  their  own  peril 
and  the  estate  of  a  bank  can  not  be 
charged  for  the  default  or  inability  of 
a  receiver  acting  outside  of  his  func- 
tions as  receiver  and  beyond  the  duties 
it  involves.  Beckham  v.  Shackelford, 
8  Tex.  Civ.  App.  660,  664,  29  S.  W.  200. 
Power  to  Contract  with  Attorney — 
Contingent  Share  in  Recovery. — The 
law  regulating  the  appointment  of  re- 
ceivers of  the  property  of  national 
banks  and  declaring  their  powers  and 
duties  does  not  recognize  the  existence 
of  the  power  attempted  by  the  receiver 
in  his  contract  with  appellant  in  giv- 
ing him  control  as  an  attorney  of  a 
mortgage  held  by  the  bank,  and  to  con- 
!  tract  that  the  attorney  have  one-half 
of  the  land  or  moneys  realized  upon 
the  mortgage.  The  receiver  not  having 
power  to  contract  directly  to  give  a 
contingent  share  m  the  recovery  under 
a  mortgage,  his  recitals  in  such  con- 
tract would  not  operate  as  a  convey- 
ance, nor  would  such  recitals  operate 
to  transfer  an  interest  in  real  estate 
not  the  subject  of  such  contract.  Bar- 
rett v.  Henrietta  Nat.  Bank,  78  Tex. 
222,    14   S.    W.   569, 

Liability  of  Receiver  for.  Acts  of 
Agent. — The  receiver  of  a  national 
bank,  like  any  one  else,  is  bound  by  the 
acts  of  his  agent,  within  the  scope  of 
'  the  business  with  which  he  is  intrusted, 
1  and  that  knowledge  obtained  by  him 
while  in  the  prosecution  of  such  busi- 
ness was  the  knowledge  of  the  re- 
ceiver. Watts  v.  Dubois  (Civ.  App.), 
66   S.    W.   698,   701. 

3.   Jurisdiction  of  Suits  by  and  against 
Receivers. 
Removal    of   Causes. — A    receiver    of 
a    national   bank   being   entitled    to   re- 
move  actions   against   him   to   the   fed- 
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eral  courts  as  an  action  arising  under 
the  laws  of  the  United  States,  as  pro- 
vided by  U.  S.  Comp.  St.  1901,  p.  503, 
§  629,  a  defendant,  when  sued  in  a  state 
court  by  such  receiver,  is  also  entitled 
to  exercise  the  same  right.  Johnson 
v.  Rankin  (Civ.  App.),  95  S.  W.  665. 
See  the  title  REMOVAL  OF  CAUSES. 

4.  Proof  of  Claim  against  Receiver. 
Claim  against  Receiver — Verification. 

— In  the  absence  of  a  statute  requiring 
that  a  claim  against  the  receiver  of  a 
bank  should  be  verified  by  affidavit,  the 
failure  to  make  such  proof  will  not  bar 
the  right  to  sue  on  the  claim.  Arnold 
v.  Penn,  11  Tex.  Civ.  App.  325,  32  S. 
W.  353. 

5.  Judgment  against  Receiver. 

A  judgment  against  a  receiver  of  a 
bank  operates  only  as  an  established 
claim  against  the  assets  of  the  bank 
held  by  him  as  receiver  and  it  is  error 
to  direct  execution  to  issue  thereon. 
Arnold  v.  Penn,  11  Tex.  Civ.  App.  325, 
32  S.  W.  353. 

D.     PRIORITIES     AND     PREFER- 

ENCE. 

There  is  nothing  in  the  national 
banking  act  that  would  debar  a  cred- 
itor of  an  insolvent  bank,  holding  a 
claim  entitled  to  preferred  payment, 
from  asserting  his  preference  after  pre- 
senting his  claim  to  the  receiver  as  a 


general    one.      Hunt    v.    Smart,  8   Tex. 
Civ.   App.   425,   28   S.    W.    63. 

Since  the  assessment  made  by  the 
comptroller  on  the  stockholders  would 
have  been  the  same  had  such  creditor's 
claim  figured  as  a  preferred  one,  in- 
stead of  a  general  one,  he  is  not  es- 
topped by  presenting  it  as  a  general 
one  from  afterwards  receiving  his 
preference.  Hunt  v.  Smart,  8  Tex. 
Civ.  App.  425,  28  S.  W.  63. 

E.    SET-OFF. 

The  receiver  of  a  national  bank,  with- 
out any  order  of  court,  allowed  a  cer- 
tificate of  deposit  issued  to  S.  and  by 
him  transferred  to  P.  after  the  act  of 
insolvency,  to  offset  a  note  due  by  P. 
aird  another  to  the  bank.  Held,  that 
such  allowance  was  void,  and  would 
not  bar  a  suit  by  the  receiver  against 
P.  on  the  note.  Beckham  v.  Shackel- 
ford, 8  Tex.  Civ.  App.  660,  29  S.  W.  200. 

P.  was  in  fact  a  surety  on  the  note 
to  the  bank,  and  held  certain  security 
against  the  principal,  which  he  released 
on  the  faith  of  the  offset  and  of  the 
surrender  of  the  note  to  him  by  the 
receiver,  and  the  receiver  knew  that 
he  was  a  surety  holding  such  a  se- 
curity. Held,  that  these  facts  could 
not  estop  the  receiver  from  collecting 
the  note  from  P.  Beckham  v.  Shack- 
elford, 8  Tex.  Civ.  App.  660;  29  S.  W. 
200. 


Barbed  Wire  Fences. 

See  the  title  FENCES. 

Barbers. 

See  the  title  SUNDAYS  AND  HOLIDAYS. 
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CROSS  REFERENCES. 

See   the   titles   CHAMPERTY   AND   MAINTENANCE;   MARINE   INSUR- 
ANCE. 


Barratrous  Conduct  of  Intervener. — 

In  an  action  on  a  liquor  dealer's  bond 
by  a  father  for  damages  for  sale  of 
liquor  to  a  minor  son,  an  assignee  of 
one-half  the  claim  for  such  damages 
intervened,  seeking  recovery,  defend- 
ants pleading  that  intervener  had  been 
guilty  of  barratrous  conduct  in  will- 
fully encouraging  and  inciting  plain- 
tiff to  bring-  the  suit,  with  intent  to 
harass  them,  and  offered  evidence  to 
show  that  intervener  had  instituted 
several  similar  suits  against  them  with- 
out justification,  and  that  he  once  pro- 
posed to  a  witness  that  he  take  his 
young  brother  into  defendant's  saloon, 
and  then  sue  on  the  bond,  and  they 
would  divide  the  recovery,  saying  that 
defendants  were  robbing  the  people, 
and  it  was  no  harm  to  rob  them.  Held, 
that  the  evidence  should  have  been  ad- 
mitted, since  the  statute  as  to  barratry 
makes  it  a  penal  offense  for  anyone 
to  willfully  instigate  the  bringing  of  a 
suit  with  intent  to  harass  or  distress 
the  defendant,  and  if  there  were  such 


instigation,  and  if  it  and  the  contract 
for  the  fee,  with  assignment  to  inter- 
vener of  ore-half  the  claim  or  fee,  were 
parts  of  the  same  transaction,  the  con- 
tract thereby  became  tainted  with  il- 
legality and  unenforcible.  Cox  v. 
Watelsky,  27  Tex.  Civ.  App.  478,  66  S. 
W.  327.  See  the  title  INTOXICAT- 
ING LIQUORS. 

Contract  Not  Amounting  to  Bar- 
ratry.—Under  Gen.  Laws  1901,  p.  125, 
c.  72,  the  contract  of  an  attorney  with 
his  client,  whereby  an  interest  in>  the 
cause  of  action  is  assigned  to  the  at- 
torney, does  not  amount  to  barratry 
where  the  attorney  did  not  seek  to  ob- 
tain employment  by  personal  solicita- 
tion, or  before  the  employment  the 
attorney  did  not  directly  or  indirectly 
give  to  the  plaintiff  money,  or  loan  or 
promise,  to  give,  loan,  or  advance 
money  to  the  plaintiff,  to  induce  the 
employment.  Missouri,  etc.,  R.  Co.  v. 
Bacon,  80  S.  W.  572,  affirmed  in  98 
Tex.   624,   no  op. 


BASTARDY. 

BY  G.  A.  B.  DOVEIX. 
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II.  Bights  and  Capacities,  753. 

A.  Capacity  to  Inherit,  753. 

1.  At  Common  Law,  753. 

2.  By  Statute,  753. 

a.  From  Parents,  753. 

b.  From  Each  Other,  753. 

B.  Capacity  to  Transmit  Property,  753. 

1.  At  Common  Law,  753. 

2.  Bv  Statute,  753. 

751 


Digitized  by 


Google 


752 


Bastardy 


m.  Legitimation,  754. 

A.  Modes  of  Legitimation,  754. 

1.  Legislative  Enactment,  754. 

a.  In  General,  754. 

b.  Construction  of  Legitimizing  Acts,  754. 

c.  Effect  of  Legislative  Legitimation,  754. 

2.  Legitimation  on  Public  Policy,  754. 

3.  Intermarriage,  754. 

IV.  Father's  Bight  to  Custody  and  Control,  755. 

A.  At  Common  Law,  755. 

B.  Impliedly  by  Statute,  755. 

C.  By  Judicial  Legislation,  755. 

V.  Evidence  of  Legitimacy,  755. 

A.  Presumptions  of  Legitimacy,  755. 

B.  Circumstantial  Evidence  of  Legitimacy,  755. 

VI.  Burden  of  Proof,  755. 

CROSS  REFERENCES. 

See  the  titles  CONFLICT  OF  LAWS;  DESCENT  AND  DISTRIBUTION; 
GUARDIAN  AND  WARD;  HUSBAND  AND  WIFE;  MARRIAGE;  PARENT 
AND  CHILD;  SEDUCTION;  SLAVERY  AND  INVOLUNTARY  SERVI- 
TUDE. 

As  to  construction  of  statutes  in  derogation  of  the  common  law,  see  the  title 
COMMON  LAW.  As  to  father's  binding  bastard  as  an  apprentice,  see  the 
title  APPRENTICES,  ante,  p.  22.  As  to  adoption  of  children,  see  the  title 
ADOPTION  OF  CHILDREN,  vol.  1,  p.  155.  As  to  whether  illegitimate  chil- 
dren living  with  their  father  constitute  a  family,  see  the  title  HOMESTEAD 
EXEMPTIONS.  As  to  whether  a  bastard  is  a  member  of  the  family  or  a  blood 
relation  of  her  father  so  as  to  be  his  beneficiary  under  the  rules  of  such  an  as- 
sociation, see  the  title  BENEFICIAL  AND  BENEVOLENT  ASSOCIA- 
TIONS. As  to  whether  or  not  a  statute  giving  a  right  of  action  for  the  death 
of  a  mother  to  children  of  such  person,  embraces  illegitimate  children,  see  the 
title  DEATH  BY  WRONGFUL  ACT.  As  to  whether  an  act  conferring  cer- 
tain privileges  of  citizenship,  upon  free  persons  of  color  and  their  descendants 
includes  bastards,  see  the  title  CITIZENSHIP. 


I.    Who  Are  Bastards. 

A.  IN  GENERAL. 

"The  fundamental  definition  of  the 
word  'bastard'  is  a  child  born  out  of 
lawful  wedlock."  Timmins  v.  Lacy,  30 
Tex.    115,    116,    135. 

All  illegitimate  children*  at  common 
law  were  bastards;  and  a  bastard  was 
regarded  as  the  first  of  his  family, 
nullius  filius.  Pettus  v.  Dawson,  82 
Tex.  18,  19,  17  S.  W.  714. 

B.  ISSUE  OF  VOID  MARRIAGES. 

"The  issue  of  marriages  deemed  null 


in  law,  without  regard  to  the  grounds 
of  nullity,  are  by  statute  legitimated, 
and  are,  consequently,  endowed  with  all 
the  rights  of  the  legitimate  issue.1' 
Hart  well  v.  Jackson,  7  Tex.  576,  WO; 
Clements  v.  Crawford,  42  Tex.  601. 

Bona  Fide  Marriage  on  Part  of  One 
Consort. — In  Lee  v.  Smith,  18  Tex. 
141,  142,  where,  by  the  Spanish  law, 
the  consort  entered  into  matrimony  in 
ignorance  that  her  husband  had  a  wife 
living,  it  was  held  that  the  second 
ma/riage    was    not    null    and     void    in 
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law,  with  reference  either  to  the  wife 
or  the  children  of  that  marriage. 

II.   Rights  and  Capacities. 
A.    CAPACITY  TO  INHERIT. 
1.  At  Common  Law. 

At  common  law  a  bastard  could  not 
inherit.     Berry  v.  Powell,  47  Tex.  Civ. 
App.  599,  105  S.  W.  345;  Pettus  v.  Daw- 
son, 82  Tex.   18,  19,  17  S.  W.   714. 
3.    By  Statute, 
a.    From  Parents. 

By  article  1700  of  the  Revised  Stat- 
utes of  1895,  "transmitting  estates"  and 
inheriting  "from  and  through"  his 
mother  must  be  construed  so  as  to 
make  the  blood  of  the  bastard  herit- 
able only  on  the  part  of  the  mother, 
but  fully  so  in  that  respect;  and  not 
making  any  change  in  the  status  of  the 
bastard  as  to  the  father,  he  remaining 
as  at  common  law  filius  millius. 
Berry  v.  Powell,  47  Tex.  Civ.  App.  599, 
105  S.  W.  345;  Galveston  Co.  v.  Walker, 
48  Tex.  Civ.  App.  52,  54,  106  S.  W.  705. 

Inheritance  by  Descent  Directly  or 
Indirectly. — A  bastard  may  inherit 
property  "from  and  through"  his 
mother,  by  an  interpretation  of  these 
words,  whether  the  property  be  de- 
scended directly  from  her  or  indirectly 
from  any  of  her  kindred.  Berry  v. 
Powell,  47  Tex.  Civ.  App.  599,  105  S. 
W.    345. 

Upon  the  death  of  an  intestate  bas- 
tard, and  without  child  or  children  or 
their  descendents,  his  wife  under  the 
law  of  descent  and  distribution  is  en- 
titled to  all  his  personal  estate  and  to 
one-half  of  his  lands,  and  his  bastard 
sister  is  entitled  to  the  other  half  of 
his  real  estate,  under  article  1700  of  the 
Revised  Statutes  of  1895,  which  allows 
her  to  inherit  through  the  mother. 
Berry  v.  Powell,  47  Tex.  Civ.  App.  599, 
105   S.   W.   345. 

Inheritance  by  the  Spanish  Law. — 
The  right  of  the  spurious  bastard 
("bastardo  espurio")  to  inherit  from 
his  mother  is  fully  recognized  in  the 
Spanish  Civil  law.  Escriche-Diccion- 
2  Tex — 48 


ario,  in  verbo  Heredero,  p.  760.  And 
the  right  is  recriprocal.  Id.  Pettus  v. 
Dawson,  82  Tex.  18,  20,  17  S.  W.  714. 

Inheritance  from  Father. — The  com- 
mon law  governs  in  regard  to  the  re- 
lation of  bastards  to  their  fathers,  and 
does  not  recognize  any  right  in  the 
bastard  to  any  interest  in  the  father's 
estate.  Hayworth  v.  Williams,  102 
Tex.   308,   116   S.  W.  43. 

Where  plaintiff  claimed  to  inherit 
certain  land  from  her  father,  and  there 
was  evidence  that  at  the  time  plain- 
tiff was  born  her  father  and  mother 
were  living  in  unlawful  cohabitation,  it 
was  error  for  the  court  to  refuse  to 
charge  that  if  plaintiff  was  born»  out  of 
wedlock  she  could  not  inherit  from  her 
father.  Lee  v.  Bolden  (Civ.  App.),  85 
S.  W.  1027. 
b.    From  Each  Other. 

An'  illegitimate  sister  may  inherit 
fom  an  illegitimate  brother,  under  the 
laws  of  Texas.  Berry  v.  Powell,  101 
Tex.  55,  104  S.  W.  1044. 

Bastard  children  of  the  same  mother 
may  inherit  from  each  other  through 
their  mother,  notwithstanding  their 
mother  died  before  descent  was  cast 
upon  her.  Berry  v.  Tullis  (Civ.  App.), 
105   S.   W.   348. 

B.   CAPACITY    TO   TRANSMIT 
PROPERTY. 

1.  At  Common  Law. 

At  common  law  a  bastard  was  inca- 
pable of  transmitting  ahi  inheritance 
except  to  his  own  legitimate  children. 
Pettus  v.  Dawson,  82  Tex.  18,  19,  17 
S.  W.  714. 

2.  By  Statute. 

By  virtue  of  the  statute  which  makes 
bastards  capable  of  inheriting  from 
and  through  their  mother  and  of 
"transmitting  estates,"  the  entire  estate 
of  a  bastard  dying  intestate  passes  to 
his  mother,  to  the  exclusion  of  the 
putative  father.  Rev.  Stats.,  art.  1700. 
Ford  v.  Boone,  32  Tex.  Civ.  App.  550, 
75  S.  W.  353,  affirmed  in  97  Tex.  632, 
no   op. 
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By  the  words  "and  transmitting  es- 
tates" is  meant  transmitting  estates 
through  their  mother.  Berry  v.  Pow- 
ell, 47  Tex.  Civ.  App.  599,  105  S.  W. 
345. 

Transmitting  Inheritance  to  Non- 
resident Mother. — In  Pettus  v.  Daw- 
son, 82  Tex.  18,  17  S.  W.  714,  it  was 
held,  where  a  bastard  died  in  Texas 
leaving  neither  wife  nor  child,  and  a 
bounty  land  warrant  was  issued  in  his 
name- in  1838,  and  in  1851  patent  issued 
for  the  land  sued  for  in  name  of  the 
heirs  of  the  bastard,  that  his  mother 
residing  in  Kentucky,  under  the  laws 
then  governing  in  Texas,  took  the  land 
by  inheritance. 

III.    Legitimation. 
A.    MODES  OF  LEGITIMATION. 
1.    Legislative  Enactment. 

a.  In  General. 

On  the  5th  of  June,  1837,  a  law  was 
enacted  legalizing  all  bond  marriages 
contracted  previous  to  that  time,  and 
legitimatizing  the  children  of  such  mar- 
riages. Lewis  i\  Ames,  44  Tex.  319, 
340. 

b.  Construction  of  Legitimizing  Acts. 
The  terms  of  the  acts  of-    1840     and 

1848  are  that  the  issue  of  marriage, 
deemed  null  in  law,  shall  nevertheless 
be  legitimate.  These  provisions  are 
found  in  statutes  regulating  the  descent 
and  distribution  of  property,  and  ap- 
ply to  all  marriages,  whether  cele- 
brated before  or  after  the  passage  of 
the  law  or  laws,  provided  the  parent 
died  after  their  passage.  The  right  of 
the  issue  to  the  property  does  not  com- 
mence until  after  the  death  of  the  an- 
cestor, and  must  be  determined  by  the 
laws  then  in  force.  The  act  of  1848 
fixes  legitimacy,  and  its  rights,  upon 
all  the  children  of  the  deceased, 
whether  the  marriage  be  or  be  not  null 
and  void.  Carroll  v.  Carroll,  20  Tex. 
731,  732,  746. 

Act  Legalizing  Intermarriage  of 
Former  Slaves  Only.— Article  12,  §  27, 
of  the  state  constitution,  refers  to  per- 


sons who  were  both  precluded,  not 
;  from  intermarriage  with  each  other 
j  merely,  but  from  marriage  with  any 
|  one  else.  Its  object  was  to  legitimate 
1  the  offspring  of  those  whose  bondage 
had  disabled  them  from  legal  marriage, 
until  the  death  of  one  of  them,  or  un- 
til the  adoption  of  the  constitution.  In 
so  far  as  Honey  v.  Clark  (37  Tex.  686, 
705)  is  at  variance  from  this  interpre- 
tation! of  the  constitution,  it  is  over- 
ruled. Clements  v.  Crawford,  42  Tex. 
601;  Hill  v.  Fairfax,  38  Tex.  220. 
c.  Effect  of  Legislative  Legitimation. 
Where  an  act  of  the  legislature  de- 
clared certain  former  marriages,  ac- 
cording to  the  custom  of  the  times, 
legal  and  binding  and  the  issue 
legitimate,  it  was  held  that  the  act  gave 
to  such  marriages  the  same  effect  as 
if  they  had  been  solemnized  according 
to  the  law  in  force  at  their  date,  one 
of  which  was  to  make  legal  heirs  oi 
the  children  of  the  parties  (acknowl- 
edged by  the  father)  born  before  the 
marriage.  Nichols  v.  Stewart,  15  Tex. 
226. 

2.  Legitimation  on  Public  Policy. 

A  marriage  by  bond  in  1830,  in  which 
the  consent  of  the  parties  and  their  in- 
tention to  enter  into  the  state  of  mat- 
rimony are  clearly  shown,  will,  upon 
the  highest  consideration  of  public 
policy,  be  regarded  as  a  mere  civil 
contract,  and  will  be  sustained  as  valid. 
(Note  Lewis  v.  Ames,  44  Tex.  319.) 
The  issue  of  such  a  marriage  will, 
therefore,  be  held  to  be  legitimate,  and 
to  be  capable  of  inheriting  from  their 
deceased  parents,  notwithstanding  the 
issue  were  not  legitimated  by  compli- 
ance with  the  conditions  of  the  act  of 
the  consultation  of  January  16,  1836,  or 
those  of  the  act  of  the  congress  of  the 
republic  of  June  5,  1837.  (O.  &  W. 
Dig.,  730.)  Sapp  r.  Newson.  27  Tex. 
537. 

3.  Intermarriage. 

"The  issue  of  the  defendant  and  the 
deceased,  begotten  before,  were  legiti- 
mated  by   the   subsequent   marriage  of 
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the  parents."  Carroll  v.  Carroll,  20 
Tex.  731,  732,  746. 

In  cases  where  persons  have  inter- 
married, agreeably  to  the  customs  of 
the  country,  and  either  husband  or  wife 
had  died  previous  to  the  passage  of 
the  law,  then  and  in  that  case,  all  such 
marriages  are  declared  of  legal  and 
binding  effect,  and  the  issue  of  the  same 
are  legitimatized;  provided  that  such 
parties  lived  together  as  man  and 
wife  at  the  said  death  of  either  party. 
Nichols  v.  Stewart,  15  Tex.  226,  232. 

IV.   Father's  Right    to    Custody 
and  Control. 

A.  AT  COMMON  LAW. 

"It  is  a  universally  recognized  prin- 
ciple of  the  common  law  that  the  father 

of  a  bastard  has  no  parental  power  or 
authority  over  such  illegitimate  off- 
spring." Timmins  v.  Lacy,  30  Tex.  115, 
116,    135. 

B.  IMPLIEDLY  BY   STATUTE. 
Father's  Right  on  Death  of  Mother 

to  Guardianship. — On  the  death  of  the 
mother  of  an  illegitimate  child,  the 
putative  father  is  entitled  to  the  guard- 
ianship. This  right  is  impliedly  recog- 
nized by  the  statute  of  this  state,  art. 
3884,  Pas.  Dig.  Barela  v.  Roberts,  34 
Tex.  554. 

C.  BY   JUDICIAL   LEGISLATION. 

After  an  illegitimate  child  attains  the 
age  of  seven  years  the  father  has  an 

equal  claim  with  the  mother  to  the 
guardianship.  Byrne  v.  Love,  14 
Tex.  81. 

Reciprocal  Rights  of  Father  and  Bas- 
tard Child. — The  law  should  never  re- 
ceive such  a  construction  as  would 
tend  to  dry  up  the  sources  of  natural 
affection.  A  child,  though  illegiti- 
mate, should  not  be  denied  all  claim 
to  the  protection  and  love  of  its  father; 
nor  should  the  father  be  denied  the 
privilege    of    assuming    voluntarily    his 


parental     duties     and     responsibilities. 
Barela  v.  Roberts,  34  Tex.  554. 

V.    Evidence  of  Legitimacy. 

A.  PRESUMPTIONS    OF    LEGITI- 
MACY. 

"It  must  be  presumed,  in  absence  of 
evidence  to  the  contrary,  that  one  was 
begotten  in  lawful  wedlock."  McAl- 
len  v.  Alonzo,  46  Tex.  Civ.  App.  449, 
102   S.   W.   475. 

B.  CIRCUMSTANTIAL  EVIDENCE 

OF  LEGITIMACY. 
Presumption  in  Absence  of  Other 
Evidence. — Proof  that  the  parents  emi- 
grated to  Texas,  and  lived  together  as 
man  and  wife,  is  sufficient  to  establish 
the  heirship  of  the  children  of  the  par- 
ties until  the  contrary  is  proven. 
Kaise  v.  Lawson,  38  Tex.  160,  161. 

VI.    Burden  of  Proof. 

Burden  of  Proving    the    Negative. — 

In  Odom  v.  Woodward,  74  Tex.  41,  11 
S.  W.  925,  where  there  was  a  contest 
between  heirs  to  land,  plaintiff  claim- 
ing through  one  person  as  sole  heir  to 
the  original  owner  and  defendant  claim- 
ing under  conveyances  coming  through 
two  children  of  the  said  original  owner 
by  a  different  wife  and  the  question 
being  as  to  which  was  his  lawful  wife, 
the  court  having  instructed  the  jury 
that  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  the  fact  that  the 
said  sole  heir  was  a  legitimate  child 
of  the  original  owner,  and  that  after 
having  done  so  it  devolved  uponi  the 
defendant  to  prove  that  the  other  two 
children  by  another  wife,  one  or  both, 
were  also  legitimate  children,  it  was 
held  that  while  plaintiff  must  prove 
that  the  person  whom  he  claimed 
through  was  legitimate  and  the  sole 
heir  of  her  father,  he  was  not  required 
to  negatively  show  that  the  other  two 
children  were  not  born  of  a  lawful 
previous  marriage  of  their  father. 
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See  the  title  ASSAULT  AND  BATTERY,  vol.  1,  p.  73. 

Bearing  Arms- 
See  the  title  WEAPONS. 

Belligerents- 
See  the  title  WAR. 

BENEFICIAL  AND  BENEVOLENT  ASSOCIA- 
TIONS. 

BY  ALBERT  S.  HOLTZ. 

I.  Definition,  758. 
n.  Nature,  758. 

III.  Government,  760. 

A.  Power  to  Make  Laws,  760. 

B.  Governing  Body  May  Meet  in  Another  State,  760. 

IV.  Foreign  Associations,  760. 
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B.  No  De  Facto  Corporation  from   Defective  Consolidation,  760. 

C.  Service  of  Process  upon   Foreign  Association,   761. 

1.  Service   upon    Insurance    Commissioner    Cumulative,    761. 

2.  May  Be  Had  upon  a  Lodge  as  Local  Agent,  761. 
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A.  In   General,  761. 

B.  Reasonableness,  761. 

C.  Amendment,  761. 

D.  Waiver,  762. 

E.  Interpretation  and  Construction,  762. 

VI.  Officers  and  Agents,  763. 

A.  General  Principles,  763. 

B.  May  Bind  Association  by  Duly  Authorized  Contracts,  764. 

C.  Liability  of  Sureties  on  Officer's  Bond,  764. 

1.  Not  Relieved  by  Association's  Knowledge  of  Defalcation,  764. 

2.  Evidence  Admissible  to  Show  Officer's  Default,  764. 

a.  In  General,  764. 

b.  Nonofficial   Declarations   Inadmissible,  764. 

VII.  Funds  and  Property,  764. 
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1.  Initiation,  765. 

a.  Provision   Therefor   Reasonable,   765. 
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b.  As  Condition  Precedent  to  Membership,  765. 

c.  Initiation  May  Be  Waived  by  Association,  765. 

2.  Membership  Fee,  765. 

a.  What  Constitutes  Such  Fee,  765. 

b.  Member  Bound  for  Its  Payment,  765. 

c.  Waiver  of  Payment  by  Association,  766. 

3.  Medical  Examination,  766. 

4.  Acceptance  by  Member,  766. 

B.  Contract  of  Membership,  766. 

C.  Interest  of  Members  in  Benefit,  767. 

D.  Assessments,  767. 

1.  Must  Be  Made  by  Duly  Authorized  Officers,  767. 

2.  Amount  of  Assessments,  767. 

3.  Proof  That  Assessment  Was  Made,  768. 

4.  Notice  of  Assessments,  768. 

5.  Payment  of  Assessments,  768. 

6.  Application  of  Assessments,  769. 

E.  Expulsion  and  Reinstatement  of  Members,  769. 

1.  Right  to  Expel,  769. 

2.  Necessity  for  Notice  and  Trial,  770. 

3.  Right  of  Member  to  Reinstatement,  770. 

4.  Jurisdiction  of  Courts,  771. 

a.  To  Review  Action  of  Order  in  "Expelling  Member,  771. 

(1)  In  General,  771. 

(2)  Mandamus,  772. 

b.  Action  for  Damages,  772. 

(1)  When  Action  Lies,  772. 

(2)  Damages,  773. 

(a)  Amount,   773. 

(b)  Elements  of  Damage,  773. 

(3)  Defenses  of  Association,  774. 

c.  Necessity  for  Exhaustion  of  Remedies  within  Association,  775. 

F.  Forfeiture  of  Membership,  775. 

1.  What  Acts  of  Member  Will  Work  a  Forfeiture,  775. 

2.  Proving  Forfeiture,  776. 

3.  Excuse  and  Waiver  of  Forfeiture,  777. 

4.  Estoppel  to  Assert  Forfeiture,  777. 

IX.  Beneficiaries  and  Benefit  Certificates,  779. 

A.  Beneficiaries,  779. 

1.  Who  May  Be  Beneficiaries,  779. 

2.  Designation  and  Appointment  of  Beneficiary,  780. 

3.  Change  of  Beneficiary,  781. 

4.  Interest  of  Beneficiary  in  Benefit,  783. 

5.  Effect  of  Death  before  Death  of  Member,  783. 

B.  Benefit  Certificates,  784. 

1.  Assignment  and  Pledge  of  Certificate,  784. 

2.  Liability  of  Association  for  Benefits,  785. 

a.  Effect  of  Nonperformance  of  Condition  Precedent,  785. 

b.  As  Affected  by  Misrepresentation  of  Member,  785. 

c.  As  Dependent  upon  Member  Dying  in  Good  Standing,  786. 

d.  As  Dependent  upon  Delivery  of  Certificate,  787. 

e.  As  Affected  by  Health  or  Disability  of  Member,  788. 
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f.  As  Affected  by  Surrender  of  Original  Certificate,  788. 
g.  Effect  of  Attempted  Consolidation,  789. 
h.  Necessity  for  Proof  of  Death,  789. 
3.  Rights  of  Member's  Creditors  against  Fund,  789. 

a.  In  General,  789. 

b.  Right  to  Reimbursement,  789. 

c.  No  Right  to  Garnishee  Fund,  790. 

X.  Enforcement  of  Rights  through  Receiver,  790. 
XI.  Actions,  790. 

A.  Petition,  790. 

B.  Evidence,  791. 

1.  Presumption  and  Burden  of  Proof,  791. 

2.  Admissibility,  791. 

3.  Sufficiency,  794. 

C.  Instructions,  795. 

CROSS  REFERENCES. 

See  the  titles  AMENDMENTS,  vol.  1,  p.  203;  ASSIGNMENTS,  ante,  p.  86; 
ASSOCIATIONS,  ante,  p.  275;  BUILDING  AND  LOAN  ASSOCIATIONS; 
CONTRACTS;  CORPORATIONS;  DAMAGES;  DECLARATIONS  AND 
ADMISSIONS;  ESTOPPEL;  EVIDENCE;  EXEMPLARY  DAMAGES; 
FOREIGN  CORPORATIONS;  GARNISHMENT;  HEARSAY  EVIDENCE 
ILLEGAL  CONTRACTS;  INSURANCE;  JOINT  STOCK  COMPANIES 
LOAN,  TRUST  AND  SAFE  DEPOSIT  COMPANIES;  MANDAMUS 
OFFICERS  AND  AGENTS  OF  PRIVATE  CORPORATIONS;  PAY- 
MENT; PRINCIPAL  AND  AGENT;  PRINCIPAL  AND  SURETY;  RE- 
CEIPTS; RECEIVERS;  RELIGIOUS  SOCIETIES;  SUMMONS  AND 
PROCESS;  TRUSTS  AND  TRUSTEES. 

As  to  conspiracy  to  expel  a  member  of  a  beneficial  association,  see  the  title 
CONSPIRACY.  As  to  exemplary  damages  against  conspirators  procuring  a 
member's  expulsion,  see  the  title  EXEMPLARY  DAMAGES. 


I.    Definition. 

By  an  act  approved  May  12,  1899,  for 
the  regulation  of  "fraternal  beneficiary 
associations"  (Laws  1899,  p.  195),  the 
legislature  of  this  state  defined  such  as- 
sociations in  these  terms:  "Be  it  en- 
acted by  the  legislature  of  the  state  of 
Texas:  A  fraternal  beneficiary  asso- 
ciation is  hereby  declared  to  be  a 
corporation,  society  or  voluntary  asso- 
ciation, formed  or  organized  and  car- 
ried on  for  the  sole  benefit  of  its 
members  and  the  beneficiaries,  and  not 
for  profit,  or  that  issues  benefit  certifi- 
cates to  such  of  its  members  only  as 
may  apply  therefor,  and  that  maintains 
a  separate  branch  composed  of  the 
members  who  hold  such  certificates  is- 
sued, and  governed  by  or     through     a 


separate  board  of  management,  author- 
ized and  appointed  by  such  corpora- 
tion, society  or  association,  for  the 
sole  purpose  of  managing  and  conduct- 
ing such  branch."  Supreme  Lodge  v. 
Johnson  98  Tex.  1,  4,  81  S.  W.  18,  re- 
versing 77  S.  W.  661 ;  Whaley  v.  Bank- 
ers' Union,  39  Tex.  Civ.  App.  385,  88  S. 
W.  259   (see   101  Tex.  666,  no  op.). 

n.    Nature. 

Beneficial  Association  a  Mutual  Life 
Insurance  Company. — Where  one  of 
the  objects  of  a  beneficial  association 
(American  Legion  of  Honor  of  Texas) 
as  stated  in  its  constitution,  is  to  es- 
tablish a  benefit  fund,  to  be  raised  by 
parties  joining  the  order  before  they 
payments   made   to   the   association  by 
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are  received  into  membership  and  by 
assessments  made  upon  members  (if 
necessary),  and  from  which  fund  upon 
satisfactory  proof  of  the  death  of  a 
member,  who  has  complied  with  all  of 
the  order's  lawful  requirements,  a  sum 
not  exceeding  $5,000  shall  be  paid  to 
the  family,  orphans  or  dependents  as 
the  member  may  direct,  the  order  is  in 
effect,  and  so  far  as  the  above  pro- 
visions are  concerned,  a  mutual  life 
insurance  company,  in  which  the  life 
of  every  member  is  insured  by  reason 
of  his  membership  and  compliance  with 
the  requirements  of  its  constitution  and 
by-laws.  Splawn  v.  Chew,  60  Tex.  532, 
535.  And  see  Supreme  Council  Amer- 
ican Legion  of  Honor  v.  Larmour,  81 
Tex.  71,  80,  16  S.  W.  633.  See  the  title 
INSURANCE. 

Governed  by  Same  Rules  of  Law  Ap- 
plicable to  Life  Insurance  Companies. 
— No  reason  is  perceived  why  a  benev- 
olent association  which  purports  to 
have  been  organized  for  the  mutual 
protection  of  its  members,  which  acts 
through  its  regular  officers  under  a 
charter  and  by-laws,  and  resorts  to  as- 
sessments on  its  living  members  to 
procure  funds  to  discharge  its  obliga- 
tions to  its  officers,  and  such  of  its 
members  as  may  die,  should  not  be 
governed  by  the  rules  of  law  that  are 
applied  to  ordinary  life  insurance  com- 
panies. And  it  is  said  that  the  courts 
have,  with  great  uniformity,  applied  to 
associations  such  as  this,  rules  and 
principles  applicable  to  the  contract  of 
life  insurance."  McCorkle  v.  Texas 
Benevolent  Ass'n,  71  Tex.  149,  152,  8 
S.  W.  516;  Supreme  Council  American 
Legion  of  Honor  v.  Larmour,  81  Tex. 
71,  16  S.  W.  633.  See,  generally,  the 
title  INSURANCE. 

Statutory  Exemptions  from  Penal- 
ties.— Where  the  evidence  showed  that 
the  American  Legion  of  Honor  is  a 
fraternal  benefit  society,  with  a  relief 
furd  created  by  assessments  upon  its 
members  in  accordance  with  its  by- 
laws, and  that  it  has  subordinate 
lodges   called  chapters,  this  brings   the 


society  within  the  provisions  of  art. 
3096  of  the  Revised  Statutes  which 
exempts  beneficial  and  benevolent  as- 
sociations from  the  provisions  of  art. 
3071  of  the  Revised  Statutes,  providing 
for  a  twelve  per  cent  penalty  and  at- 
torney's fees  to  be  imposed  upon  life 
or  health  insurance  companies  for  fail- 
ure to  pay  the  amount  of  the  policy 
within  a  certain  time.  Hence  in  an  ac- 
tion by  beneficiaries  to  recover  the 
balance  due  on  a  benefit  certificate,  the 
face  value  of  which  had  been  scaled 
|  down  by  a  by-law  of  the  association, 
it  was  error  for  the  court  to  render 
judgment  for  the  twelve  per  cent 
penalty  and  for  attorney's  fees.  Amer- 
ican Legion  of  Honor  v.  Story,  97  Tex. 
264,  271,  78  S.  W.  1,  reversing  75  S.  W. 
901.  And  see  Supreme  Council  Amer- 
ican Legiom  of  Honor  v.  Larmour,  81 
Tex.   71,   80,   16  S.   W.   633. 

Under  Rev.  Stat,  18&5,  art.  3092,  pro- 
viding that  the  provisions  of  this  chap- 
ter relating  to  insurance  shall  not  apply 
to  mutual  benefit  organizations  doiimg 
business  through  lodges  or  councils,  ar- 
ticle 3071,  in  the  same  chapter,  pro- 
viding a  penalty  for  failure  to  pay 
insurance  within  the  time  specified  im  a 
policy,  does  not  apply  to  mutual  bene- 
fit associations.  Sovereign  Camp  v. 
Carrington.  41  Tex.  Civ.  App.  29,  90S. 
W.  921. 

Savings  and  Loan  Company  Not  a 
Beneficial  Association. — A  savings  and 
loan  company  which  confers  upon  its 
shareholders  only  the  right  to  vote  at 
stockholders'  meetings  and  to  receive 
a  specified  sum  on  their  holdings  at  a 
certain  period,  and  which  limits  their 
liability  to  the  payment  of  dues,  fines, 
and  forfeitures,  is  not  a  mutual  benefit 
association.  Pioneer  Savings,  etc.,  Co. 
v.  Peck.  20  Tex.  Civ.  App.  Ill,  49  S.  W. 
160,  affirmed  in  93  Tex.  717,  no  op. 
See,  generally,  the  title  LOAN, 
TRUST  AND  SAFE  DEPOSIT  COM- 
PANIES. 

|  Insurance  Company  Not  a  Beneficial 
|  Association. — A  corporation  organized 
'  to  provide  for  its  members  during  life, 
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and  their  families  after  death,  pro- 
vided, in  its  constitution  and  by-laws, 
for  the  payment  to  the  member  at 
death,  of  a  certain  sum,  in  considera- 
tion of  the  payment  of  a  membership 
fee  and  certain  future  assessments. 
The  member  was  obliged  to  be  ex- 
amined by  a  physician  and  found  to  be 
in  good  health  before  becoming  a 
member.  The  officers  and  agents  of 
the  corporation  received  good  salaries. 
Held,  that  the  organization  was  not  a 
corporation  for  benevolent  purposes 
within  the  meaning  of  Rev.  Stat.  Tex., 
tit.  20,  but  was  an  insurance  company 
and  amendable  to  all  the  provisions  re- 
lating to  such  companies.  Farmer  v. 
State,  69  Tex.  561,  7  S.  W.  220.  See, 
renerally,  the  title   INSURANCE. 

HI.    Government. 

A.  POWER  TO  MAKE  LAWS. 

Under  the  ctfarter  of  the  Sovereign 
Camp  of  the  Woodmen  of  the  World, 
giving  to  such  corporation  the  power 
f>  make  its  own  constitution  arnd  legis- 
lative control  over  its  general  laws,  the 
sovereign  executive  council  of  such  as- 
sociation had  power  to  enact  laws  for 
its  government  and  could  prescribe 
the  conditions  upon  which  benefit  cer- 
tificates should  become  binding  cm 
members  and  the  society.  Sovereign 
Camp  v.  Fraley,  04  Tex.  200,  205,  50  S. 
W.  879. 

B.  GOVERNING    BODY    MAY 
MEET  IN  ANOTHER  STATE. 

An  incorporated  benefit  society, 
having  no  stockholders,  but  composed 
of  members  living  in  various  states  in 
which  it  was  authorized  to  organize 
subordinate  lodges,  is  not  subject  to 
the  limitation  imposed  on  ordinary  cor- 
porations that  corporate  acts  can  be 
performed  only  in  the  state  where  it 
was  created.  Its  authorized  legislative 
body  could  exercise  the  power  given  it 
to  change  the  constitution  and  general 
laws  of  the  association  at  a  meeting 
regularly  called,  but  sitting  in  a  state 
other  thai!   that  by   which  it  was   cre- 


ated, for  the  interest  of  the  members 
demands  that  the  meetings  of  the  su- 
preme legislative  department  be  held 
as  near  to  the  membership  as  possible, 
and,  to  accomplish  this  purpose,  the 
place,  when  a  corporation  like  this  is 
each  convocation  of  the  body.  Sound 
public  policy  sustains  such  a  proceed- 
ing as  consistent  with  the  rights  of 
persons  interested  in  the  management 
of  the  corporation.  In  the  second 
place,  when*  a  corporation  like  this  is 
created  with  power  to  organize  subordi- 
nate bodies  over  so  large  a  scope  of 
country  as  the  United  States  and  the 
Dominion  of  Canada,  it  is  necessarily 
contemplated  that  the  greater  part  of 
the  business  will  be  transacted  beyond 
the  territory  of  the  state  in  which  it 
has  its  origin,  and  the  authority  to 
hold  the  meetings  at  such  place  as  may 
be  best  adapted  to  the  purpose  of  its 
creation,  arises  by  implication.  Sover- 
eign Camp  v.  Fraley,  94  Tex.  200,  205, 
59  S.  W.  879,  affirming  59  S.  W.  905. 
See,  generally,  the  title  CORPORA- 
TIONS. 

IV.   Foreign  Associations. 

A.  HOW  CONSOLIDATION  MUST 
BE  EFFECTED. 

Where  incorporated  beneficial  asso- 
ciations are  created  by  different  states, 
they  can  only  consolidate  under  con- 
current legislation  of  each  state,  in 
which  event  there  is  a  separate  awl 
distinct  corporation  in  each  state,  as 
the  laws  of  each  have  jno  extraterrito- 
rial effect.  Whaley  v.  Bankers'  Union, 
39  Tex.  Civ.  App.  385,  88  S.  W.  259 
(see  101  Tex.  666,  no  op.).  See,  gen- 
erally, the  titles  CORPORATIONS; 
FOREIGN  CORPORATIONS. 

B.  NO  DE  FACTO  CORPORA- 
TION  FROM  DEFECTIVE 
CONSOLIDATION. 

Where  two  incorporated  beneficial 
associations  organized  under  the  laws 
of  different  states  attempted  *  to  con- 
solidate without  any  statute  authoriz- 
ing  such    consolidation,      the     attempt 
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was  a  nullity,  a/nd  did  not  create  a  de 
facto  corporation  by  user.  Whaley  t>. 
Bankers'  Union,  39  Tex.  Civ.  App.  385, 
88  S.  W.  259  (see  101  Tex.  666,  no  op.). 
See,  generally,  the  titles  CORPORA- 
TIONS;  FOREIGN  CORPORA- 
TIONS. 

C.  SERVICE  OF  PROCESS  UPON 
FOREIGN  ASSOCIATION. 

1.  Service  upon  Insurance  Commis- 
sioner Cumulative. 

The  act  of  1899  providing  for  serv- 
ice, in  suits  against  beneficiary  associa- 
tions, upon  the  state  insurance 
commissioner,  is,  merely  cumulative, 
and  does  not  render  service  had  under 
the  general  statute  as  to  foreign  cor- 
porations ineffectual.  Bankers'  Union 
v.  Nabors,  36  Tex.  Civ.  App.  38,  81  S. 
W.  91,  affirmed  in  98  Tex.  610, 
no  op.  See,  generally,  the  titles 
FOREIGN  CORPORATIONS;  SUM- 
MONS AND  PROCESS. 
S.  May  Be  Had  upon  a  Lodge  as  Local 
Agent 

Service  of  citation,  in  an  action 
against  a  fraternal  insurance  order 
domiciled  in  Kansas,  made  upon  the 
president  of  a  local  lodge  of  that  order 
in  the  county  in  Texas  where  the  suit 
was  brought,  was  a  sufficient  service 
upon  the  defendant  under  the  statute 
authorizing  process  against  a  foreign 
corporation  to  be  served  upon  "amy 
local  agent"  thereof,  for  each  local 
lodge  of  such  an  order  is  the  agent  of 
the  order.  Bankers'  Union  v.  Nabors, 
36  Tex.  Civ.  App.  38,  81  S.  W.  91,  af- 
firmed in.  98  Tex.  610,  no  op.  See,  gen- 
erally, the  titles  FOREIGN  COR- 
PORATIONS; SUMMONS  AND 
PROCESS. 

V.  Constitution  and  By-Laws. 
A.   IN  GENERAL. 

Every  member  of  a  beneficial  asso- 
ciation is  charged  with  knowledge  of 
the  rules  and  by-laws  of  such  associa- 
tion, bound  by  them,  and  entitled  to 
the  rights  and  privileges  conferred  by 


them.  Splawn  v.  Chew,  60  Tex.  532; 
Byrne  v.  Casey,  70  Tex.  247,  251,  8  S. 
W.  38;  S.  L.  P.  K.  v.  Grace,  60  Tex. 
569,   572. 

In  his  application  for  membership  in 
a  mutual  benefit  life  insurance  society, 
the  insured  agreed  to  conform  to  its 
existing  laws,  rules,  and  usages,  and  to 
such  as  might  thereafter  be  adopted, 
and  the  by-laws  were  thereafter 
amended  so  as  to  decrease  the  amount 
of  the  benefit  certificate  and  also  of  the 
dues,  with  a  proviso  that  members  ad- 
mitted prior  to  a  certain  date,  to  which 
class  insured  belonged,  might  by 
written  declaration  of  such  election  re- 
main under  the  old  plan;  and  the 
insured  failed  to  made  such  declara- 
tion. Held,  that  he  was  bound  by  the 
change,  for  he  was  charged  with  knowl- 
edge of  the  by-laws  and  had  agreed  to 
be  bound  by  them.  Duer  v.  Supreme 
Council,  21  Tex.  Civ.  App.  493,  52  S. 
W.  109,  affirmed  in  93  Tex.  704,  no  op. 

B.  REASONABLENESS. 

A  by-law  to  be  valid  must  be  reason- 
able. Cotton  Jammers,  etc.,  Ass'n  v. 
Taylor,  23  Tex.  Civ.  App.  367,  369,  56 
S.  W.  553. 

Providing  for  Expulsion  without 
Notice  or  Trial. — In  cases  where  im- 
portant benefits  are  conferred  by  mem- 
bership the  weight  of  authority  tends 
to  support  the  doctrine  that  a  by-law 
providing  for  expulsion  without  notice 
or  trial  will  be  held  invalid.  Cotton 
Jammers,  etc.,  Ass'n  v.  Taylor,  23  Tex. 
Civ.  App.  367,  369,  56  S.  W.  553.  See 
post,  "Necessity  for  Notice  and  Trial," 
VIII,  E,  2. 

C.  AMENDMENT. 

No  Publication  in  Official  Organ 
Necessary. — Where  the  by-laws  of  a 
mutual  benefit  insurance  association 
provide  that  publication  in  the  official 
organ  of  any  notice  required  to  be 
given  the  members  shall  be  sufficient 
notice,  aaid  make  it  the  duty  of  a  cer- 
tain official  "to  compile  and  arrange 
for  publication  all  amendments  to  the 


Digitized  by 


Google 


762 


Beneficial  and  Benevolent  Associations 


by-laws,"  it  is  not  necessary  that  an 
amendment,  after  adoption,  should  be 
published  in  the  official  organ.  Evers- 
berg  v.  Supreme  Tent,  33  Tex.  Civ. 
App.  549,  77  S.  W.  246,  affirmed  in  98 
Tex.   615,   no   op. 

Members  Bound  by  Subsequent 
Amendment. — Where  a  member  of  a 
mutual  benefit  insurance  association 
agrees  in  his  application  and  certificate 
that  the  laws  then  in  force  or  that  may 
thereafter  be  adopted  shall  form  the 
basis  of  his  contract,  and  that  his  bene- 
fit shall  not  be  payable  unless  he  shall 
have  complied  with  the  laws  then  in 
force  or  that  may  thereafter  be 
adopted,  he  is  bound  by  a  subsequent 
amendment  of  the  by-laws  amplifying 
the  defense  of  suicide.  Eversberg  v. 
Supreme  Tent,  33  Tex.  Civ.  App.  549, 
77  S.  W.  246,  affirmed  in  98  Tex.  615, 
no  op. 

Amendments  Not  Retroactive  unless 
So  Declared. — -A  member  of  a  benev- 
olent order  had  named  his  creditor  as 
the  beneficiary  of  his  life  insurance, 
agreeing  to  comply  with  all  laws  then 
or  thereafter  to  be  enacted  by  the 
order.  A  subsequent  amendment  of  its 
constitution  enacted  that,  "The  bene- 
ficiary named  in  the  beneficiary  certifi- 
cate shall  be  confined  to  one  or  more 
of  the  family  of  the  member,  or  some 
person  related  to  him  by  blood  or  who 
shall  be  dependent  upon  him."  Held, 
that  such  amendment  was  not,  by  its 
terms,  retroactive  in  effect  and  did  not 
prevent  recovery  by  the  creditor,  as 
beneficiary,  on  the  death  of  the  mem- 
ber. Grand  Lodge  v.  Stumpf,  24  Tex. 
Civ.  App.  309,  58  S.  W.  840,  affirmed  in 
94  Tex.  699,  no  op.  See,  generally,  the 
title   AMENDMENTS,  vol.   1,    p.   203. 

D.    WAIVER. 

May  Be  Shown  by  Association's  Dis- 
regard of  Requirement. — In  an  action 
on  a  benefit  certificate,  a  waiver  of  the 
requirement  that  the  applicant  must 
be  in  good  health  may  be  established 
by  showing  that  the  association  cus- 
tomarily  and   knowingly   accepted   per- 


sons not  in  good  health.  Home  Circle 
Soc,  No.  1,  v.  Shelton  (Civ.  App.),  81 
S.   W.  84. 

Authority  of  Inferior  Officer  to  Make 
a  Waiver. — The  clerk  of  a  local  camp 
of  a  mutual  benefit  association,  to 
|  whom  a  benefit  certificate  was  n> 
j  trusted  for  delivery,  who  had  a 
I  discretion  to  withhold  the  benefit  cer- 
tificate during  the  sickness  of  the  in- 
sured, and  who  represented  that  he  had 
authority  to  deliver  it  to  the  mother 
of  the  insured,  who  had  no  notice  of 
the  association's  by-laws  or  regula- 
tions, had  authority  to  waive  a  pro- 
vision in  the  benefit  certificate,  and  in 
the  constitution  and  by-laws  of  the  as- 
sociation, that  no  liability  should  begin 
on  the  certificate  until  delivered  to  the 
insured  in  person  and  while  in  good 
health.  Sovereign  Camp  v.  Carring- 
ton,  41  Tex.  Civ.  App.  29,  90  S.  W.  921. 
See,  generally,   the  title   WAIVER. 

E.    INTERPRETATION  AND  CON- 
STRUCTION. 

If  a  provision  of  the  constitution  of 
a  benefit  association  is  susceptible  of 
two  constructions,  it  must  be  given 
the  interpretation  most  favorable  to 
the  beneficiary  in  the  benefit  certificate, 
and  the  court  will  also  look  to  any 
other  provision  which  will  aid  it  in 
arriving  at  the  meaning  of  the  lan- 
guage used.  Roth  v.  Travelers'  Pro- 
tective Ass'n,  102  Tex.  241,  115  S- 
W.   31. 

A  by-law  of  a  benefit  order  limiting 
the  indemnity  to  the  amount  of  one 
assessment,  less  25  per  cent  for  the 
reserve  fund,  does  not  control  as  to  the 
amount  that  can  be  demamded  on  the 
certificate,  where  another  by-law  pro- 
vides that  if  thirty-two  assessments 
levied  in  any  year  shall  not  be  suf- 
ficient to  pay  all  claims,  the  reserve 
fund  shall  be  drawn  upon  to  pay  the 
excess,  since  of  two  provisions  affect- 
ing the  indemnity  contract  the  one 
most  favorable  to  assured  will  be  ac- 
cepted and  the  other  disregarded.  Su- 
preme Lodge,  etc.,  Ass'n  v.  Motfdrow- 
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ski,   20    Tex.    Civ.   App.   322,   49    S.    W. 
919. 

Likewise,  a  clause  in  a  certificate  is- 
sued by  a  benefit  association,  provid- 
ing that  the  association  "shall  not  be 
liable  *  *  *  in  case  of  disability 
when  caused  wholly  or  in  part  by  any 
bodily  or  mental  infirmity  or  disease, 
duelling,  fighting,  wrestling,  war  or 
riot,"  does  not  apply  to  a  case  of  death, 
but  of  disability  only.  Roth  v.  Trav- 
elers' Protective  Ass'n,  102  Tex.  241, 
115   S.   \V.  31,  32. 

And  the  phrase,  "or  shall  violate  any 
agreement  of  this  certificate,"  in  a  gen- 
eral provision  of  a  certificate  of  insur- 
ance issued  by  a  mutual  benefit 
association,  enumerating  the  cases  in 
which  notice  to  a  member  is  a  con- 
dition precedent  to  the  cancellation  of  the 
certificate,  will  be  construed  to  refer 
to  agreements  of  the  nature  and  kind 
particularly  enumerated  in  the  preced- 
ing part  of  the  provision,  and  not  to 
include  the  nonpayment  of  mortuary 
calls,  which  under  another  provision 
works  an  absolute  forfeitu/e  of  the 
certificate.  Smith  v.  Covenant  Mut. 
Benefit  Ass'n,  16  Tex.  Civ.  App.  593, 
43    S.    W.    819. 

VI.   Officers  and  Agents. 
A.    GENERAL  PRINCIPLES. 

In  the  absence  of  a  limitation  on  the 
authority  of  the  medical  examiner  or 
worthy  recorder  of  an  insurance  so- 
ciety expressed  in  the  contract  of  in- 
surance, each  of  such  persons  would 
be  the  agent  of  the  insurer  while  per- 
forming the  duties  of  his  position. 
Modern  Order  of  Praetorians  v.  Holl- 
mig  (Civ.  App.),  103  S.  W.  474,  re- 
versed in  105  S.  W.  846.  See,  gen- 
erally, the  titles  INSURANCE;  PRIN- 
CIPAL  AND   AGENT. 

Secretary  of  Subordinate  Lodge 
Agent  Thereof  and  Not  of  Grand 
Lodge. — A  secretary  of  a  subordinate 
lodge  of  a  mutual  benefit  society  acts 
as  the  agent  of  the  subordinate  lodg* 


and  its  members,  and  not  of  the  grand 
lodge,  in  sending  up  assessments. 
Grand  Lodge  United  Brothers  of 
1  Friendship  v.  Williams,  108  S.  W. 
195. 

But  see  Knights  of  Pythias  v. 
,  Bridges,  15  Tex.  Civ.  App.  196,  39  S. 
i  W.  333,  where  it  was  held  that  under 
i  the  evidence  shown  as  to  the  organiza- 
I  tion  of  the  supreme  lodge,  Knights  of 
,  Pythias,  and  of  the  local  lodge,  the  of- 
ficers of  the  latter  were  agents  of  the 
,  supreme  lodge,  and  notice  to  them  of 
the  habits  of  insured,  while  payments 
!  and  assessments  were  being  collected 
j  from  him,  was  notice  to  the  supreme 
i  lodge. 

Law  of  Agency  as  Applied  to  Bene- 
ficial Associations. — It  is  well  settled 
that  the  law  of  agency  as  applied  to 
life  insurance  concerns  applies  also  to 
benefit  societies.  But  with  this  dis- 
tinction: In  life  insurance  companies 
conducted  for  profit  the  insured  deals 
with  it  as  a  stramger  and  is  not  pre- 
sumed to  have  any  knowledge  of 
limitations  on  the  apparent  authority 
of  the  agent.  Such  knowledge  must  be 
shown  when  the  company  desires  to 
proteet  itself  against  the  unauthorized 
act  of  its  agent.  But  a  member  of  a 
benefit  society  becomes  a  component 
part  of  the  society  and  is  presumed  to 
be  familiar  with  any  limitations  upon 
the  authority  of  the  local  council  of 
which  he  is  a  member.  Supreme  Coun- 
cil v.  Gambati,  29  Tex.  Civ.  App.  80,  84, 
69  S.  W.  114,  affirmed  ira  97  Tex.  648, 
no  op.  See,  generally,  the  title  PRIN- 
CIPAL AND  AGENT. 

Limitations  on  Local  Agents  Inap- 
plicable to  General  Agents. — A  clause 
in  a  certificate  denying  to  age/tits  the 
power  to  make,  alter,  or  discharge  con- 
tracts, waive  forfeitures,  or  extend 
credits,  does  not  apply  to  the  secre- 
tary and  general  manager  of  the  com- 
pany. Bankers',  etc.,  Benefit  Ass'n  v. 
Stapp,  77  Tex.  517,  14  S.  W.  168.  And 
see  ante,  "Waiver,"  V,  D. 
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B.  MAY  BIND  ASSOCIATION  BY 
DULY  AUTHORIZED  CON- 
TRACTS. 

A  lodge  of  a  beneficial  society 
claimed  that  its  treasurer  was  short  in 
liis  accounts.  Officers  examining  his 
books  differed  as  to  the  amount,  vary- 
ing from  $161  to  $520.  He  claimed 
that,  whatever  the  books  showed,  he 
had  nom«e  of  the  lodge's  money.  At  a 
lodge  meeting,  a  quorum  being  present, 
he,  however,  offered  to  pay  what  the 
members  thought  he  owed;  and  it  be- 
ing agreed  that  $150  would  be  about 
right,  and  he  offering  to  pay  that  sum 
in  monthly  installments  of  $10,  a  reso- 
lution was  passed,  directing  the  master 
of  the  lodge  to  make  such  a  contract, 
which  he  did,  and  the  treasurer  made 
payments  thereunder  till  the  lodge 
repudiated  the  transaction.  Held,  that 
the  settlement  was  binding  on  the 
lodge.  Bedford  v.  Simono  (Civ.  App.), 
79  S.  W.  97. 

C.  LIABILITY  OF  SURETIES  ON 
OFFICER'S  BOND. 

1.  Not  Relieved  by  Association's 
Knowledge  of  Defalcation. 

The  fact  that  the  treasurer  of  the  as- 
sociation from  whom  bond  with  se- 
curity is  required,  may,  as  such  treas- 
urer, during  a  former  term,  have 
mingled  the  funds  of  the  association 
with  his  own,  and  thus  used  the  identi- 
cal trust  fund  for  individual  purposes, 
and  in  this  way  may  have  been  guilty 
of  a  technical  conversion,  and  this  with 
the  knowledge  of  the  association,  who 
failed  through  its  proper  officers  to  in- 
form the  sureties  of  the  fact,  will  not 
relieve  such  sureties  from  liability  on 
the  treasurer's  bond  for  a  subsequent 
defalcation.  Screwmen's  Benevolent 
Ass'n  v.  Smith,  70  Tex.  168,  169,  7  S. 
W.  793. 

9.    Evidence   Admissible  to   Show  Of- 
ficer's Default. 
-a.  In  General. 

In  a  suit  against  a  defaulting  treas- 
urer, when   it   is   material   to  ascertain 


who  among  his  sureties  on  different 
bonds,  covering  different  periods  of 
time,  are  liable,  every  fact  showing  the 
dealings  of  the  treasurer  with  the  trust 
fund  is  admissible  in  evidence.  Screw- 
men's  Benevolent  Ass'n  v.  Smith,  70 
Tex.  168,  169,  7  S.  W.  793.  See,  gen- 
erally, the  titles  EVIDENCE;  PRIN- 
CIPAL AND  SURETY. 

b.  Nonofficial  Declarations  Inadmissi- 
ble. 
Ordinarily  declarations  of  a  principal 
in  an  official  bond,  when  not  made  in 
the  course  of  his  official  duty,  are  not 
admissible  in  evidence  in  a  suit  against 
the  surety.  Screwmen's  Benevolent 
Ass'n  v.  Smith,  70  Tex.  168,  169,  7  S. 
W.  793.  See,  generally,  the  title 
DECLARATIONS  AND  ADMIS- 
SIONS. 

VII.   Funds  and  Property. 

Lodge  Room  Society's  Absolute 
Property. — It  seems  that  a  society 
owning  a  lodge  room,  the  second  story 
of  a  building  belonging  to  and  on  land 
of  another,  under  a  contract  givingr 
them  a  permanent  title  with  right  of 
ingress  and  egress,  has  an  uncon- 
ditional and  sole  ownership  thereof, 
and  that  the  same  is  not  situated  on 
leased  ground,  within*  the  meaning  of 
those  terms  in  a  policy  of  insurance- 
Texas  Fire  Ins.  Co.  v.  Knights  of 
Tabor  Lodge,  32  Tex.  Civ.  App.  328, 
74  S.  W.  809.  See  the  title  INSUR- 
ANCE. 

Misapplication  of  Funds  by  Foreign 
Association. — Act  1899,  p.  195,  c.  115,  § 
1,  provides  that  a  fraternal  beneficial 
association  is  a  corporation  formed  and 
carried  on  for  the  sole  benefit  of  its 
members  and  beneficiaries,  and  not  for 
profit,  and  §§  2  and  3  authorize  similar 
associations  organized  under  the  laws 
of  other  states  to  do  business  in  Texas 
on  complying  with  certain  statutory 
requirements.  Held,  in»  the  absence  of 
proof  to  the  contrary,  it  will  be  pre- 
sumed that  a  foreign  beneficial  associa- 
tion  doing   business     in     Texas     was 
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created  for  the  same  purpose  as  that 
described  in  §  1,  and  hemce  a  contract 
to  divert  its  benefit  fund  to  the  pay- 
ment of  certificates  issued  by  another 
corporation,  with  which  it  had  no  power 
to  consolidate,  is  ultra  vires  and  void, 
Whaley  v.  Bankers'  Union,  39  Tex.  Civ. 
App.  385,  88  S.  W.  259  (see  101  Tex. 
666,  no  op.). 

Vm.    Membership  and  Its  Inci- 
dents. 
A.    ADMISSION  OF  MEMBERS. 
1.   Initiation. 

a.  Provision  Therefor  Reasonable. 
The  constitution  and  by-laws  of  the 

Knights  of  Honor,  requiring  an  appli- 
cant for  membership  to  be  initiated  in 
addition  to  paying  his  proposition  fee 
and  being  elected,  before  acquiring  any 
rights  as  a  member,  are  reasonable,  and 
not  contrary  to  law,  notwithstanding 
the  ceremony  of  imitiation  is  secret. 
Matkin  v.  Supreme  Lodge,  82  Tex.  301, 
18  S.  W.  306,  307. 

b.  As  Condition  Precedent  to  Member- 

ship. 
Deceased  applied  for  membership  in 
a  subordinate  lodge  of  the  Knights  of 
Honor,  his  proposition  fee  being  paid. 
The  medical  examiner  recommended 
him  for  membership.  All  forms  were 
complied  with,  and  he  was  elected  a 
member  by  the  lodge,  but  died  two  days 
later,  without  having  been  initiated. 
The  laws  of  the  order  required  an  ap- 
plicant, within  a  certain  time  after  his 
election,  to  present  himself  for  initia- 
tion, or  forfeit  his  election,  and  the 
benefit  certificate  from  the  supreme 
lodge  was  to  be  issued  only  on  appli- 
cation, from  the  subordinate  lodge,  after 
the  applicant  had  received  his  degree. 
The  application  contained  an  agree- 
ment that  the  payment  of  the  proposi- 
tion fee  or  the  entertaining  of  the 
application,  unless  the  applicant  should 
be  duly  elected  "and  initiated,"  should 
not  constitute  membership  or  give  any 
rights  of  a  member.  It  was  only  on 
the  death  of  a  "member  who  has  ob- 


tained the  degree  of  the  subordinate 
lodge"  that  the  supreme  lodge  could 
order  payment  to  the  beneficiary. 
Held,  that  deceased  was  not  a  member 
of  the  lodge.  Matkin  v.  Supreme 
Lodge,  82  Tex.  301,  18  S.  W.  306,  307. 

c.    Initiation  May  Be  Waived  by  As- 
sociation. 

Where  the  deceased  never  appeared 
before  the  local  lodge  of  a  frater- 
nal insurance  order  for  initiation  and 
was  never  initiated  into  the  order, 
but  the  order,  with  full  knowledge  of 
this  fact,  received  all  his  assessments 
and  dues  and  delivered  to  him  the 
benefit  certificate,  it  could  not  question* 
his  membership  on  that  ground,  as 
the  initiation  had  been  waived.  Su- 
preme Ruling  v.  Crawford,  32  Tex.  Civ. 
App.  603,  75  S.  W.  844,  affirmed  in  97 
Tex.  648,  no  op.;  Order  of  Columbus 
v.  Fuqua,  1  Tex.  Ct.  Rep.  639;  Mc- 
Corkle  v.  Texas  Benevolent  Ass'n,  71 
Tex.  149,  8  S.  W.  516;  Knights  of 
Pythias  v.  Bridges,  15  Tex.  Civ.  App. 
196,  39  S.  W.  333. 
2.    Membership  Fee. 

a.  What  Constitutes  Such  Fee. 
Where    a   mutual   benefit   association 

made  a  fixed  charge  against  all  appli- 
cants for  insurance,  regardless  of  age, 
which  it  termed  an  "advance  premium," 
and  which  carried  the  policy  for  a 
stipulated  period,  and  subsequent  as- 
sessments were  rated  according  to  the 
ages  of  the  members,  this  "advance 
premium"  is  held  to  be  in  the  nature  of 
a  membership  fee,  and  not  an  advance 
paymer.»t  of  assessments  to  be  made 
after  the  period  referred  to.  Smith  v. 
Covenant  Mut.  Benefit  Ass'n,  16  Tex. 
Civ.  App.  593,  43  S.  W.  819,  affirmed  in 
93  Tex.  738,  no  op. 

b.  Member  Bound  for  Its  Payment. 
An    applicant    for    membership    in    a 

mutual  benefit  association  can  not, 
after  the  delivery  of  a  certificate  to 
him,  effectually  countermand  an  order 
drawn  upon  the  association,  which  was 
indebted  to  him,  in  favor  of  the  agent 
who  took  the  application,  to  pay  him 
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the  membership  fee,  to  which  he  was 
entitled  under  his  contract  with  the  as- 
sociation, notwithstanding  an  agree- 
ment of  the  agent  before  the  order 
was  given  him  to  remit  the  member- 
ship fee.  Smith  v.  Covenant  Mut. 
Benefit  Ass'n,  16  Tex.  Civ.  App.  593, 
43  S.  W.  819,  affirmed  in  93  Tex.  738, 
no  op. 

c.  Waiver  of  Payment  by  Association. 
In  an  action  on  a  certificate  of  mem- 
bership, where  the  defense  was  non- 
payment of  the  fee  required  as  a 
condition  precedent  to  membership,  it 
appeared  that  the  company  had  for- 
warded the  certificate  to  deceased, 
who  was  one  of  its  agents;  that  the 
accounts  between  him  and  the  company 
were  confused;  that  on  one  occasion 
they  had  returned  to  him  part  of  a 
remittance  he  had  sent  them,  on  the 
ground  that  it  was  an  overpayment; 
that'  they  had  published  his  name  in 
the  list  of  members,  and  had  levied  a 
mortuary  assessment  on  him  as  if  he 
were  a  member.  Held,  that  the  evi- 
dence warranted  the  jury,  in  finding 
that  the  fee  had  either  been  paid,  or  its 
payment  waived,  as  a  condition  prec- 
edent. Bankers'  etc.,  Benefit  Ass'n 
v.  Stapp,  77  Tex.  517,  14  S.  W.  168. 
3.    Medical  Examination. 

The  laws  of  an  order  provide  that 
"No  examinations  for  the  order  shall 
be  legal  unless  made  by  an  examiner 
approved  by  the  supreme  medical  di- 
rector," and  it  seems  that  there  was 
such  approved  examiner,  one  Dr.  W. 
W.  Wilkes,  at  Waco,  where  deceased 
applied  for  membership  and  was  ex- 
amined, whose  name  is  subscribed  to 
the  report  of  the  medical  examination 
of  the  deceased.  He  denies  that  he 
made  the  examination,  but  admits  that 
he  probably  signed  the  report  at  the 
instance  of  Dr.  South  worth,  a  deputy 
organizer  for  the  order.  Dr.  South- 
worth  testified  that  Dr.  Wilkes  was 
present  during  the  latter  part  of  the 
examination  and  signed  the  report.  He 
further  testified  that 'he  examined  de- 


ceased himself,  through  an  arrange- 
ment with  the  state  deputy  of  the  or- 
der, by  which  he,  Southworth,  was  to 
examine  his  own  applicants  for  mem- 
bership and  to  have  physicians  of  his 
owr.»  selection  to  sign  the  reports, 
which  were  to  be  approved  without 
further  examination,  and  that  he  had 
examined  many  of  his  applicants  and 
never  heard  the  matter  questioned.  In 
this  state  of  the  evidence  the  examina- 
tion was  sufficient.  Supreme  Ruling 
v.  Crawford,  32  Tex.  Civ.  App.  603, 
604,  75  S.  W.  844,  affirmed  in  97  Tex. 
648,  no  op. 

4.   Acceptance  by  Member. 

Where  the  by-laws  of  a  mutual  bene- 
fit society  provided  that  the  first  as- 
sessment and  dues  must  be  paid  by  the 
applicant,  and  forwarded,  together 
with  the  acceptance  of  the  certificate, 
to  the  sovereign  clerk,  immediately 
after  the  delivery  of  the  certificate,  it 
was  not  necessary  to  the  validity  of 
the  certificate  that  the  member  should 
have  executed  a  written  acceptance. 
Sovereign  Camp  v.  Brown  (Civ.  App.), 
88  S.  W.  372  (see  101  Tex.  659, 
no  op.). 

B.       CONTRACT     OF     MEMBER- 
SHIP. 

Evidenced  by  Benefit  Certificate.— 
A  beneficial  association  does  not  is- 
sue policies  as  do  ordinary  insurance 
companies,  but  delivers  to  the  insured 
a  benefit  certificate,  which,  together 
with  the  positive  regulations  of  the 
order,  evidences  the  contract  between 
the  member  and  the  company  so  far 
as  the  insurance  is  concerned.  Splawn 
v.  Chew,  60  Tex.  532,  535. 

Effect  of  Repudiation  of  Contract  by 
By-Law. — A  by-law  of  a  benefit  in- 
surance company  reducing  the  amount 
payable  at  death  on  a  benefit  certifi- 
cate, with  a  proviso  for  paying  the 
sum  originally  named  "so  long  as  the 
emergency  fund  of  the  order  has  not 
been  exhausted,"  was  a  repudiation  of 
its  contract  which  would  authorize  suit 
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by  the  holder  of  a  benefit  certificate 
to  recover  back  the  sums  paid,  though 
there  still  remained  $400,000  in  the 
emergency  fund  of  the  society.  Su- 
preme Council  v.  Batte,  34  Tex.  Civ. 
App.  456,  79  S.  W.  629,  affirmed  in  98 
Tex.  633,  no  op. 

The  beneficiary  in  an  assessment  in- 
surance policy,  upon  the  enactment  of 
a  by-law  by  the  governing  body  re- 
ducing the  amount  payable  upon  his 
certificate  in  case  of  death  from  $5,000 
to  $2,000,  may  treat  the  contract  as 
repudiated  by  the  insurer  and  main- 
tain suit  to  recover  back  the  amounts 
previously  paid  upon  it,  though  the 
by-law  could  have  been  treated  as  void 
and  recovery  had  according  to  the 
original  contract  in  case  of  death. 
Supreme  Council  v.  Batte,  34  Tex.  Civ. 
App.  456,  79  S.  W.  629,  affirmed  in  98 
Tex.  633,  no  op.  See,  generally,  the 
title  CONTRACTS. 

Payment  of  Assessments  after  Re- 
duction of  Certificate  by  By-Law  Not 
an  Election  to  Adopt  Altered  Con- 
tract—The fact  that  the  holder  of  a 
benefit  certificate  continued  the  pay- 
ment of  assessments  after  the  enact- 
ment of  a  by-law  of  the  society  re- 
ducing the  amount  to  be  paid  on  death, 
was  not  an  election  to  treat  the  con- 
tract, in  such  altered  form,  as  still,  in 
force,  where  the  payments  were  made 
under  protest  and  in  hope  of  a  repeal 
of  the  by-law.  Supreme  Council  v. 
Batte,  34  Tex.  Civ.  App.  456,  79  S.  W. 
629,  affirmed  in  98  Tex.  633,  no  op. 
See,  generally,  the  title  ELECTION 
OF  REMEDIES. 

C.     INTEREST   OF   MEMBERS   IN 
BENEFIT. 

A  benefit  certificate  invests  the 
member  with  no  property  interest  in 
the  benefit.  His  only  right,  with  re- 
spect to  the  benefit,  is  to  appoint  a 
beneficiary  to  receive  the  money  at  his 
death,  and  the  beneficiary  named  could 
only  be  one  or  more  among  those  des- 
ignated by  the  laws  of  the  order.  The 
authorities  are  ample  to  the  effect  that 


the  only  right  of  a  member  of  such  an 
order  with  respect  to  the  benefit  is 
that*  of  appointment- just  stated.  Cole- 
man v.  Anderson,  98  Tex.  570,  575,  86 
S.  W.  730,  affirming  82  S.  W.  1057. 

D.    ASSESSMENTS. 

1.  Must  Be  Made  by  Duly  Authorized 

Officers. 

An  assessment,  to  be  valid,  must  be 
made  by  the  officers  or  committees 
empowered  so  to  do  by  the  rules  and 
1  by-laws  of  the  society.  American  Le- 
gion of  Honor  v.  Landers,  23  Tex. 
Civ.  App.  625,  57  S.  W.  307. 

Provision  for  Fine  Not  Self-Execut- 
ing.— Where  the  constitution  of  a 
benevolent  association  provided  that 
on  a  certain  day  of  each  year  all  mem- 
bers should  join  in  a  labor  day  parade, 
and  that  any  member  failing  to  so  at- 
tend should  be  fined  $2.50,  such  provi- 
sion was  not  mandatory  and  self-exe- 
cuting in  the  sense  that  the  mere  fact 
of  absence  from  parade  had  the  effect 
to  make  the  sum  a  charge  against 
the  member.  Screwmen's  Benevolent 
Ass'n  v.  O'Donohoe,  25  Tex.  Civ.  App. 
254,  60  S.  W.  683. 

2.  Amount  of  Assessments. 
Governed   by   Contract   of   Member- 
ship.— A   member   in   a   mutual   benefit 

,  association  can  not  complain  that  a 
mortuary  call  covers  death  claims  that 

:  should  have  been  included  in  the  pre- 
ceding call,  where  the  call  in  question 
does  not  exceed  the  amount  which  he 
has  contracted  to  pay,  and  is  made  for 
the  purpose  of  replenishing  the  mor- 
tuary fund.  Smith  v.  Covenant  Mut. 
Benefit  Ass'n,  16  Tex.  Civ.  App.  593, 
43  S.  W.  819,  affirmed  in  93  Tex.  738, 
no  op. 

Unequal  Assessment  against  Dif- 
ferent Members. — A  member  of  a  mu- 
tual benefit  association  can  not  com- 
plain that  old  certificate  holders, 
whose  certificates  were  issued  under 
different  by-laws  and  under,  different 
rates,  are  charged  less  for  their  insur- 

!  ance  than  himself.     Smith  v.  Covenant 
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Mut.  Benefit  Ass'n,  16  Tex.  Civ.  App. 
593,  43  S.  W.  819,  affirmed  in  93  Tex. 
738,  no  op. 

3.  Proof  That  Assessment  Was  Made. 
May  Be  by  Parol— The  fact  that  a 

benefit  assessment  was  made  may  be 
shown  by  parol  where  the  by-laws  of 
the  benefit  society  do  not  require  that 
the  assessment  shall  be  made  a  matter 
of  record.  American  Legion  of 
Honor  v.  Landers,  23  Tex.  Civ.  App. 
625,  57  S.  W.  307. 

Witness  May  State  That  Assess- 
ment Was  Regular. — Where  an  assess- 
ment call  by  a  beneficial  association  is 
regular  if  made  by  its  executive  com- 
mittee by  a  certain  date,  and  within 
certain  limits,  a  witness  may  state  that 
an  assessment  call  within  such  limits 
was  "regularly"  made  by  the  executive 
committee  before  the  required  date, 
and  was  not  paid,  since,  under  such 
circumstances,  the  use  of  the  word 
"regularly"  does  not  make  the  state- 
ment a  conclusion  of  the  witness. 
American  Legion  of  Honor  v.  Lan- 
ders, 23  Tex.  Civ.  App.  625,  57  S.  W. 
307. 

4.  Notice  of  Assessments. 

Mere  Mailing  Not  Notice The  by- 
laws of  the  Texas  Benevolent  Asso- 
ciation required  that  notice  of  its  as- 
sessments shall  be  sent  to  each  mem- 
ber, and  that  "any  person  who  shall 
fall  in  arrears  for  dues  or  contributions, 
after  thirty  days'  notice,  shall  cease 
to  be  in  good  standing,  and  shall  for- 
feit all  rights  and  claims  to  any  and 
all  benefits  of  the  association."  It 
was  the  custom  of  the  officer  charged 
with  the  duty,  to  mail  such  notice  to 
each  member.  Held,  that  a  reasonable 
construction  of  the  by-laws  required 
that  notice  be  in  fact  given  to  a  mem- 
ber before  a  forfeiture  would  result 
from  a  failure  to  pay  dues,  and  assess- 
ments, and  that  merely  mailing  to  a 
member  through  the  post  office  was 
not  such  notice.  McCorkle  v.  Texas 
Benevolent  Ass'n,  71  Tex.  149,  8  S.  W. 
516. 


5.  Payment  of  Assessments. 

Merely  Mailing  Check  Not  Pay- 
ment— The  mailing  of  a  check  by  a 
member  of  a  benefit  association  for 
the  amount  of  his  dues  is  not  payment 
until  it  is  received.  Roth  v.  Travelers' 
Protective  Ass'n,  102  Tex.  241,  115  S. 
W.  31.  See,  generally,  the  title  PAY- 
MENT. 

Payment  Must  Be  Made  to  Proper 
Officer.— That  on  December  23,  1905, 
a  draft  to  cover  dues  and  an  assess- 
ment payable  before  the  end  of  the 
month  was  mailed  in  Louisiana  to  one 
in  Texas,  who  had  been  a  local  col- 
lector for  a  fraternal  order,  but  who 
had  resigned  December  12th,  was  not 
payment  to  the  order,  and,  neither  the 
order  nor  its  collector  having  received 
payment,  the  member  was  properly 
suspended,  where,  under  the  constitu- 
tion and  laws  of  the  order,  failure  to 
make  payment  before  the  last  day  of 
the  month  operated  as  a  suspension  of 
the  member  without  notice.  Supreme 
Lodge  v.  Johnson,  47  Tex.  Civ.  App. 
109,  104  S.  W.  508,  affirmed  in  102  Tex. 
593,  no  op.  See  post,  "What  Acts  of 
Member  Will  Work  a  Forfeiture." 
VIII,  F,  1. 

Time  of  Payment — Where  the  cer- 
tificate provides  that  assessments  shall 
be  .payable  within  30  days  of  the  date 
of  notice,  payment  within  such  30  days 
is  sufficient  to  keep  the  certificate  in 
force,  though  made  by  the  beneficiary 
after  the  death  of  the  member.  Bank- 
ers, etc.,  Benefit  Ass'n  r.  Stapp,  77 
Tex.  517,  14  S.  W.  168. 

Timely  Payment  Shown  by  Affidavit 
of  Officer. — Where,  in  an  action  on  a 
mutual  benefit  association  certificate, 
defendant  claimed  a  forfeiture  thereof 
for  nonpayment  of  dues  for  a  certain 
month,  and  the  financier  of  the  local 
lodge  of  which  deceased  was  a  mem- 
ber— such  officer  being  authorized  to 
receive  payments  of  dues — testifies 
that  an  entry  made  by  him  on  the  re- 
ceipt book  of  the  lodge,  showing 
timely    payment    of    such    dues,    was 
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false,  an  affidavit  made  by  such  officer 
on  a  printed  blank  furnished  by  de- 
fendant, and  in  the  manner  required 
by  it,  for  the  purpose  of  furnishing 
proof  of  death,  and  stating  that  at  the 
time  of  his  death  deceased  was  a 
member  in  good  standing  of  such 
lodge,  is  admissible  as  tending  to  show 
timely  payment  of  all  dues,  though  de- 
fendant's answer  admitted  that  proper 
death  proof  had  been  made.  United 
Moderns  v.  Pistole,  38  Tex.  Civ.  App. 
422,  86  S.  W.  377,  affirmed  in  101  Tex. 
664,  no  op. 

Receipt  for  Payment  May  Be  Given 
by  Officer. — An  officer  of  a  subordi- 
nate lodge  of  a  mutual  benefit  associa- 
tion, who  is  authorized  to  receive  and 
receipt  for  payments  of  monthly  dues, 
may  receipt  therefor  at  the  time  of 
payment  or  at  any  time  thereafter. 
United  Moderns  v.  Pistole,  38  Tex. 
Civ.  App.  422,  86  S.  W.  377,  .affirmed 
in  101  Tex.  664,  no  op. 

Officer  Can  Not  Contradict  His  Re- 
ceipt.— An  entry  made  on  the  receipt 
book  of  a  subordinate  lodge  of  a  mu- 
tual benefit  association  by  the  proper 
officer  of  such  lodge,  who  was  author- 
ized to  receive  payments  of  dues, 
showing  payment  to  him  of  monthly 
dues  on  a  certain  date,  may  be  taken 
as  true  by  the  jury,  though  such  offi- 
cer testifies  that  the  entry  was  false, 
and  that  the  payment  was  not  in  fact 
made  on  that  date.  United  Moderns 
v.    Pistole,   38   Tex.    Civ.    App.    422,   86 

5.  W.  377,  affirmed  in  101  Tex.  664,  no 
op.  See,  generally,  the  title  RE- 
CEIPTS. 

6.  Application  of  Assessments. 

A  mutual  benefit  association  may 
adopt  a  course  of  business  by  which 
death  claims  are  paid  out  of  funds 
raised  by  previous  assessments  under 
mortuary  calls,  and  replenish  the 
funds  thus  depleted  by  the  next  mor- 
tuary call.  Smith  v.  Covenant  Mut. 
Benefit  Ass'n,  16  Tex.  Civ.  App.  593, 
43  L.  Ed.  819,  affirmed  in  93  Tex.  738, 
no  op. 

2  Tex— 49 


£.  EXPULSION       AND       REIN- 
STATEMENT   OF    MEMBERS. 

1.  Right  to  Expel. 

Not  Circumscribed  by  Laws  of  the 
State.— The  laws  of  the  state  under 
which  a  benefit  society  was  created 
authorizing  the  expulsion  of  a  mem- 
ber in  certain  named  contingencies  do 
not  restrict  the  right  of  its  directors, 
secured  by  its  own  constitution,  to 
cancel  memberships  in  other  events 
than  those  named  in  the  law.  Travel- 
ers Protective  Ass'n  v.  Dewey,  34  Tex. 
Civ.  App.  419,  78  S.  W.  1087,  affirmed 
in    98   Tex.    636,    no    op. 

Expulsion  by  Officer  Inoperative 
When  Vote  of  Association  Required. 
— Where  the  laws  of  a  mutual  asso- 
ciation require  the  payment  of  all  as- 
sessments within  30  days  after  the 
date  of  the  notice  thereof,  on  penalty 
of  suspension,  the  time  of  which  is  to 
be  fixed  by  vote  of  the  association,  an 
order  of  an  officer  of  the  association, 
suspending  a  member  for  nonpayment 

1  of  an  assessment,  but  without  the  re- 
quired vote,  is  inoperative.  Supreme 
Lodge  v.  Wickser,  72  Tex.  257,  12  S. 
W.  175. 

Testimony  against  Interest  of  Order 
No  Ground  of  Expulsion. — A  beneficial 
association  has  no  right  to  expel  a 
member  for  going  on  the  witness  ■ 
stand  and  testifying  against  one  of 
the  parties  in  an  action  "to  the  in- 
jury of  the  other  brothers,  and  caus- 
ing the  brotherhood  at  large  to  lose 
prestige  with"  such  party.  St.  Louis, 
etc.,  R.  Co.  v.  Thompson  (Civ.  App.), 
108  S.  W.  453,  454;  St.  Louis,  etc.,  R. 
Co.  v.  Thompson,  102  Tex.  89,  113 
S.  W.  144,  reversing  (Civ.  App.),  108  S. 
W.  453,  on  another  point. 

A  provision  of  the  constitution  of 
an  association  of  locomotive  engineers 
authorizing  the  expulsion  of  members 
for    unbecoming    conduct    is    of    itself 

;  proper,  but  can  not  lawfully  be  so 
construed    as    to    sanction    the    expul- 

1  sion  of  a  member  on  the  ground  that 

I  he  has  gone  on  the  witness  stand  and 
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testified  as  an  expert  against  a  rail- 
road. Thompson  v.  Grand  Interna- 
tional Brotherhood,  41  Tex.  Civ.  App. 
176,    91    S.    W.    834. 

Expulsion  of  Members  for  Default 
of  Lodge. — The  failure  of  a  subordinate 
lodge  of  a  mutual  benefit  association 
to  remit  an  assessment  within  the 
time  fixed  by  the  by-laws  does  not 
operate  as  a  suspension  of  its  in- 
dividual members  and  require  them  to 
make  application  for  reinstatement, 
where  the  by-laws  merely  provide  that 
for  such  neglect  the  lodge  shall  be 
suspended  and  its  members  be  de- 
prived of  the  right  to  participate  in 
death  benefits  during  such  suspension, 
while  a  separate  regulation  provides 
for  the  suspension  of  individual  mem- 
bers. Supreme  Lodge,  etc.,  Ass'n  v. 
Turner,  19  Tex.  Civ.  App.  346,  47  S. 
W.   44. 

ft.    Necessity  for  Notice  and  Trial. 

In  cases  where  important  benefits 
are  conferred  by  membership  the 
weight  of  authority  tends  to  support 
the  doctrine  that  a  by-law  providing 
for  expulsion  without  notice  or  trial 
will  be  held  invalid.  Cotton  Jammers, 
etc.,  Ass'n  v.  Taylor,  23  Tex.  Civ.  App. 
367,    369,    56    S.    W.    553. 

Plaintiff  belonged  to  a  trade  union 
association  which  secured  work  for 
its  members,  supplied  them  with  tools, 
and  maintained  fair  wages,  and  under 
a  rule  of  the  association  authorizing 
the  suspension  of  members,  but  pre- 
scribing no  method  of  procedure,  he 
was  summarily  suspended,  without 
previous  notice,  and  over  his  demand 
to  be  heard.  There  was  some  evidence 
that  the  association  had  been  acting 
under  by-laws  which  governed  it  un- 
der a  former  incorporation  which  pro- 
vided for  notice  and  a  hearing  in  cases 
of  suspension.  Held,  that  plaintiffs 
suspension  was  wrongful,  he  being 
entitled,  in  any  event,  to  reasonable 
notice  and  an  opportunity  to  be  heard. 
Cotton  Jammers,  etc.,  Ass'n  v.  Taylor, 
23  Tex.   Civ.  App.  367,  56  S.  W.  553. 


S.  Right  of  Member  to  Reinstatement 

Contract  Right  When  Given  by  By- 
Laws. — A  member  of  a  mutual  benefit 
association  under  whose  by-laws  sus- 
pended members  are  entitled  to  rein- 
statement "if  living  and  in  good 
health,"  is,  as  a  matter  of  contract, 
entitled  to  such  reinstatement  if  liv- 
ing and  in  good  health  when  the  ap- 
plication is  made.  Supreme  Lodge, 
etc.,  Ass'n  v.  Turner,  19  Tex.  Civ. 
App.   346,   47   S.    W.   44. 

No  Absolute  Right  under  Merely 
Permissive  By-Lawa. — A  benefit  cer- 
tificate provided  that  failure  to  pay 
dues  and  assessments  imposed  within 
a  time  specified  should  terminate  the 
certificate;  but  a  provision  of  the 
society's  constitution  allowing  a  mem- 
ber expelled  for  nonpayment  of  dues 
to  be  readmitted  on  application  on  a 
form  provided  by  the  grand  secretary 
and  treasurer  and  on  paying  all  arrear- 
ages, etc.,  according  to  the  laws  gov- 
erning application  for  membership  or 
initiation,  except  that,  where  less  than 
60  days  have  elapsed,  a  medical  ex- 
aminer's certificate  was  not  required. 
Held,  that  a  member  under  such  pro- 
vision was  not  entitled  to  reinstate- 
ment on  payment  of  dues  as  a  matter 
of  right  within  60  days  after  forfeiture. 
Brotherhood  of  R.  Trainmen  v.  Dee, 
101   Tex.   597,    111    S.   W.   396. 

When  Expulsion  by  Unauthorized 
Body. — Plaintiffs  expulsion  not  hav- 
ing been  ratified  by  the  supreme 
council,  which  was  invested  with  full 
power  in  the  premises,  there  was  no 
expulsion  in  fact,  and  he  was  not  en- 
titled to  recover  for  premiums  he  had 
paid,  but  had  the  right  to  be  rein- 
stated in  good  standing  upon  the  pay- 
ment of  all  dues  and  premiums  that 
had  accrued.  Supreme  Council  r. 
Gambati,  29  Tex.  Civ.  App.  80,  69  S- 
W.  114,  affirmed  in  97  Tex.  648,  no  op. 

Refused  Tender  of  Dues  Preserves 
Right. — That  the  amount  tendered  by 
a  suspended  member  of  a  fraternal 
order  to  the  local  collector  to  procure 
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his  reinstatement  under  the  laws  of 
the  order  was  in  fact  insufficient,  does 
not  deprive  him  of  the  right  to  be 
reinstated  if  the  tender  was  otherwise 
sufficient,  where  both  supposed  that 
the  amount  was  sufficient,  and  the 
tender  was  refused  under  the  mis- 
taken belief  of  the  collector  that  the 
time  for  reinstatement  had  expired. 
American  Legion  of  Honor  v.  Geis- 
berg,  17  Tex.  Civ.  App.  2,  42  S.  W. 
785,  affirmed  in  93  Tex.  635,  no  op. 
See,  generally,  the  title  TENDER. 

All  Delinquent  Fees  Must  Be  Paid. 
— Where  a  member  of  a  benefit  society, 
whose  constitution  and  laws  provide 
that  suspended  members  may  be  re- 
instated only  upon  payment  of  "all 
arrearages  of  -every  kind,"  and  that 
the  failure  to  receive  a  notice  of  as- 
sessment shall  not  relieve  a  member 
from  forfeiture  for  nonpayment  thereof, 
has  been  suspended  for  nonpayment 
of  one  month's  assessment,  he  is  not 
entitled  to  reinstatement  on  payment 
of  such  assessment,  where  other  later 
assessments,  have  then  become  due, 
without  also  paying  the  latter,  al- 
though he  may  net  have  received  no- 
tice of  such  latter  assessments.  Sov- 
ereign Camp  v.  Rothschild,  15  Tex. 
Civ.  App.  463,  40  S.  W.  553,  affirmed 
in  93  Tex.  739,  no  op. 

A  suspended  member  of  a  mutual 
benefit  society  whose  laws  provide 
that  suspended  members  may  be  re- 
instated only  upon  payment  of  "all 
arrearages  of  every  kind,"  is  not  en- 
titled to  reinstatement  without  pay- 
ment of  assessments  levied  while  he 
was  suspended;  and  the  fact  that  dur- 
ing such  time  he  was  not  entitled  to 
the  benefits  of  the  order  does  not  ex- 
empt him  from  such  payment.  Sover- 
eign Camp  v.  Rothschild,  15  Tex.  Civ. 
App.  463,  40  S.  W.  553,  affirmed  in 
93    Tex.    739,    no    op. 

Statements  Improperly  Required 
Not  Binding.— Statements  in  an  ap- 
plication for  reinstatement  improperly 
required    by   the    supreme    lodge    of.  a 


benefit  association  of  the  members  of 
a  lodge  suspended  for  nonpayment  of 
an  assessment,  are  not  binding  upon 
them  where  the  by-laws  only  authorize 
a  suspension  of  the  lodge  for  such 
cause,  but  not  of  its  individual  mem- 
bers. Supreme  Lodge,  etc.,  Ass'n  v. 
Turner,  19  Tex.  Civ.  App.  346,  47  S. 
W.   44. 

4.    Jurisdiction  of  Courts, 
a.   To  Review  Action  of  Order  in  Ex- 
pelling Member. 
(1)    In  General. 

No  Review  for  Mere  Error. — By 
uniting  with  a  society  which  is  not 
organized  principally  for  commercial 
gain,  a  member  accepts  its  constitu- 
tion and  must  abide  the  decision  of 
such  tribunals  as  that  instrument  may 
provide  to  settle  disputes  among  the 
members.  The  judgment  of  such  tri- 
bunal, when  organized  under  the  con- 
stitution and  lawfully  exercised,  though 
it  expels  a  member,  is  no  more  sub- 
ject to  collateral  attack  for  mere  error 
than  is  the  judgment  of  a  court  of  law. 
Screwmen's  Benevolent  Ass'n  v.  Ben- 
son, 76  Tex.   552,   13   S.  W.   379. 

Expulsion  in  Good  Faith  Conclusive. 
— Where  the.  members  of  a  beneficial 
association  act  fairly  and  in  good 
faith,  on  testimony  submitted  to  them 
in  support  of  charges  against  a  mem- 
ber and  find  him  guilty  of  violating 
his  obligation  to  the  constitution  and 
laws  of  the  order,  their  action  is  con- 
clusive; but,  if  they  act  in  bad  faith, 
and  not  in  the  exercise  of  an  honest 
judgment,  and  expel  the  member,  then 
their  action  is  void,  and  the  member 
may  recover  therefor.  Judgment,  St. 
Louis,  etc.,  R.  Co.  v.  Thompson  (Civ. 
App.),  108  S.  W.  453,  reversed  on  an- 
other point,  St.  Louis,  etc.,  R.  Co.  v. 
Thompson,  102  Tex.  89,  113  S.  W.  144. 

If  the  members  of  a  beneficial  as- 
sociation acted  fairly  and  in  good 
faith  in  the  trial  of  a  member,  and 
believed  that  a  letter  written  by  plain- 
tiff and  the  circumstances  attending 
it,  was  a  violation   of  the  laws  of  the 
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order,  a  finding  to  that  effect  would 
be  conclusive  on  the  courts  on  the 
question.  Judgment,  St.  Louis,  etc., 
R.  Co.  v.  Thompson  (Civ.  App.),  108 
S.  W.  453,  reversed,  on  another  point, 
St.  Louis,  etc.,  R.  Co.  v.  Thompson, 
102  Tex.  89,  113  S.  W.  144. 

Review  for  Illegal  Action. — If  a 
society  acts  illegally,  or  declares  sen- 
tence of  expulsion  for  some  offense  to 
which  that  penalty  does  not  apply, 
under  its  constitution  and  by-laws,  and 
no  right  of  appeal  within  the  asso- 
ciation is  provided  for  the  redress  of 
the  wrong,  the  courts  will  review  the 
proceedings,  and  if  justice  require,  re- 
store the  member  to  his  privileges. 
Screwmen's  Benevolent  Ass'n  v.  Ben- 
son, 76  Tex.  552,  13  S.  W.  379;  St. 
Louis,  etc.,  R.  Co.  v.  Thompson,  102 
Tex.  89,  113  S.  W.  144,  reversing  (Civ. 
App.),  108  S.  W.  453,  on  another 
point. 

Vested  Rights  of  Members  Must 
Not  Be  Impaired — While  members  of 
a  fraternal  association  agree  to  sub- 
mit to  the  laws  of  the  organization, 
as  embodied  in  its  constitution  and 
by-laws,  and  courts  are  not  disposed 
to  interfere  with  the  internal  manage- 
ment of  the  association,  yet  the  as- 
sociation must  confine  itself  to  the 
powers  vested  in  it,  and  must  act  in 
good  faith  under  by-laws  which  do 
not  violate  the  laws  of  the  land  or 
any  inalienable  right  of  a  member. 
Thompson  v.  Grand  International 
Brotherhood,  41  Tex.  Civ.  App.  176, 
91    S.   W.   834. 

When  membership  in  an  association 
confers  upon  the  individual  important 
benefits  of  peculiar  advantages  in 
trade  or  business,  such  rights  are 
protected  by  the  laws  of  the  land,  and 
are  generally  secured  in  some  way  by 
the  charter,  but,  if  not  protected  by 
the  charter,  come  within  the  protec- 
tion of  the  law.  Cotton  Jammers, 
etc.,  Ass'n  v.  Taylor,  23  Tex.  Civ. 
App.    367,    369,    56    S.    W.    553. 


(2)    Mandamus. 
Mandamus  the  Appropriate  Remedy. 

— The  writ  of  mandamus  is  the  appro- 
priate remedy  to  restore  a  member  of 
an  incorporated  society  to  his  rights 
and  privileges  in  the  association  when 
they  have  been  wongfully  denied  him, 
but  the  writ  of  mandamus  will  not 
issue  in  behalf  of  a  party  who  has 
some  other  adequate  statutory  or  com- 
mon-law remedy.  Screwmen's  Benevo- 
lent Ass'n  v.  Benson,  76  Tex.  552,  13 
S.  W.  379;  Benson  v.  Screwmen's 
Benevolent  Ass'n,  2  Tex.  Civ.  App.  66, 
21  S.  W.  562. 

Mandamus  Can  Not  Override  Con- 
stitution  of  Order. — The  constitution 
of  a  benefit  society,  giving  its  direct- 
ors authority  to  cancel  a  membership 
when  deemed  advisable  by  them,  en- 
tered into  the  contract  of  insurance 
with  a  member,  and  he  could  not 
compel  reinstatement  by  mandamus 
when,  on  account  of  increased  risk 
caused  by  loss  of  an  eye,  his  mem- 
bership had  been  so  canceled.  Travel- 
ers Protective  Ass'n  v.  Dewey,  34  Tex. 
Civ.  App.  419,  78  S.  W.  1087,  affirmed 
in  98  Tex.  636,  no  op. 

Mandamus  Not  the  Exclusive  Rem- 
edy.— Where  expulsion  from  a  frater- 
nal association  carried  with  it  loss  of 
insurance,  loss  of  sick  benefits,  and 
loss  of  a  card  entitling  the  member  to 
free  transportation  on  railroads,  a 
member  who  was  wrongfully  expelled 
was  not  confined  to  a  writ  of  manda- 
mus to  obtain  reinstatement  as  a  rem- 
edy for  his  expulsion,  but  was  entitled 
to  sue  for  damages.  Thompson  v. 
Grand  International  Brotherhood,  41 
Tex.  Civ.  App.  176,  91  S.  W.  834,  835. 
See,  also,  post,  "When  Action  Lies." 
VIII,  E,  4,  b,  (1).  And  see,  generally, 
the  titles  DAMAGES;  MANDAMUS, 
b.  Action  for  Damages. 

See,  generally,  the  titles  DAM- 
AGES; EXEMPLARY  DAMAGES- 
(1)    When  Action  Lies. 

Where    expulsion    from    a    fraternal 
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association  carried  with  it  loss  of  in- 
surance, loss  of  sick  benefits,  and  loss 
of  a  card  entitling  the  member  to  free 
transportation  on  railroads,  a  mem- 
ber who  is  wrongfully  expelled  is  en- 
titled to  sue  for  damages.  Thompson 
v.  Grand  International  Brotherhood, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834, 
835. 

A  suspended  member  of  a  fraternal 
order  can  not  maintain  an  action  for 
damages  because  of  the  refusal  by  the 
local  collector  of  a  tender  of  the  dues 
for  which  he  was  in  default,  under 
the  erroneous  impression  that  the 
time  for  ttfie  reinstatement  had  ex- 
pired, where  the  collector  upon  learn- 
ing of  his  mistake  a  few  hours  after- 
wards, and  before  the  expiration  of 
the  time  for  reinstatement,  offered  to 
accept  the  money,  promising  that  a 
reinstatement  would  follow  immedi- 
ately, which  offer  the  suspended  mem- 
ber refused  to  accept.  American  Le- 
gion of  Honor  v.  Geisberg,  17  Tex. 
Civ.  App.  2,  42  S.  W.  785,  affirmed  in 
93  Tex.  635,  no  op. 

No  cause  of  action  was  shown 
against  the  grand  lodge  of  a  benefit 
society  for  permitting  a  subordinate 
lodge  to  disorganize  and  to  reorganize 
itself  in  accordance  with  the  regula- 
tions of  the  order,  though  this  was 
done  by  the  members  of  such  subor- 
dinate lodge  for  the  purpose  of  get- 
ting rid  of  a  member  distasteful  to 
them  and  whom  they  left  out  in  re- 
organizing. Grand  Lodge  v.  Schuetze, 
36  Tex.  Civ.  App.  539,  83  S.  W.  241, 
affirmed  in  98  Tex.  618,  no  op. 

Whether  Expulsion  Wrongful  Ques- 
tion for  Jury. — In  an  action  against  an 
association  of  locomotive  engineers 
for  wrongfully  expelling  plaintiff  from 
membership,  whether  the  writing  of  a 
letter  by  plaintiff  to  the  widow  of  a 
deceased  engineer  instigating  her  to 
sue  a  railroad  for  the  death  of  her 
husband  could  be  reasonably  consid- 
ered by  the  association  as  a  violation 
of  plaintiff's  obligation  not  to  sign  any 


paper  calculated  to  injure  the  organi- 
zation, and  justified  expulsion  under 
another  provision  of  the  constitution 
authorizing  expulsion  for  unbecoming 
conduct,  and  whether  plaintiff  was 
rightfully  expelled  on  that  ground,  or 
whether  plaintiff  was  wrongfully  ex- 
pelled solely  because  he  had  testified 
against  a  railroad  in  a  suit  against  it, 
held,  under  the  evidence,  a  question 
for  the  jury.  Thompson  v.  Grand  In- 
ternational Brotherhood,  41  Tex.  Civ. 
App.  176,  91  S.  W.  834.  And  see  St. 
Louis,  etc.,  R.  Co.  v.  Thompson,  108 
S.  W.  453.  See,  also,  St.  Louis,  etc., 
R.  Co.  v.  Thompson,  102  Tex.  89,  113 
S.  W.  144,  reversing  (Civ.  App.),  108 
S.  W.  453.  on  another  point. 

Ratification  by  Superior  Officer  Ren- 
ders Order  Liable. — The  act  of  the  su- 
preme officer  of  a  fraternal  association 
in  confirming  the  wrongful  expulsion 
of  a  member  of  the  association  by  a 
subordinate  lodge  or  division,  with 
knowledge  or  notice  of  the  wrongful- 
ness of  the  expulsion,  renders  the  as- 
sociation liable  for  the  wrong  done  by 
the  subordinate  division.  Thompson 
v.  Grand  International  Brotherhood, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834, 
835.- 

Express  Malice  Not  Necessary.— In 
order  to  make  the  conduct  of  a  frater- 
nal association  in  maliciously  expelling 
a  member  actionable,  it  is  not  nec- 
essary that  malice,  in  the  sense  of  ha- 
tred or  ill  will  by*  the  association  to- 
wards the  member,  be  shown,  but  it  is 
sufficient  if  it  is  shown  that  the  as- 
sociation acted  knowingly  and  will- 
fully in  violation  of  the  rights  of  the 
member  and  to  his  injury.  Thompson 
v.  Grand  International  Brotherhood, 
41  Tex.  Civ.  App.  176,  91  S.  W.  834. 
(2)  Damages, 
(a)    Amount 

Proximate  Damages  Recoverable. — 
Where  a  member  is  wrongfully  ex- 
pelled he  is  entitled  to  a  judgment  for 
such  damages  as  proximately  resulted 
from    the    wrong.      Benson    v.    Screw- 
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men's  Benevolent  Ass'n,  2  Tex.  Civ. 
App.  66,  21  S.  W.  562;  Cotton  Jam- 
mers, etc.,  Ass'n  v.  Taylor,  23  Tex. 
Civ.    App.    367,   369,    56    S.    W.   553. 

Member  Wrongfully  Expelled  Enti- 
tled to  Actual,  Compensatory  Dam- 
ages.— If  a  member  of  a  beneficial  as- 
sociation was  entitled  to  recover  dam- 
ages for  his  wrongful  expulsion,  be 
might  recover  as  actual  damages  such 
sum  as  would  compensate  him  for  his 
pecuniary  loss  for  mental  suffering 
and  humiliation,  and  the  value  of  his 
insurance  policy  and  a  traveling  card, 
forfeited  thereby.  Judgment,  St. 
Louis,  etc.,  R.  Co.  v.  Thompson  (Civ. 
App.),  108  S.  W.  453,  reversed  en  an- 
other point,  in  St.  Louis,  etc.,  R.  Co.  v. 
Thompson,  102  Tex.  89,  113  S.  W.  144. 

Not  Confined  to  Nominal  Damages. 
— In  an  action  for  wrongful  expulsion 
from  a  beneficial  order,  such  as  the 
Brotherhood  of  Locomotive  Engineers, 
plaintiff  is  not  confined  to  recovery  of 
nominal  damages.  St.  Louis,  etc.,  R. 
Co.  v.  Thompson  (Civ.  App.),  108  S. 
W:  453,  454,  reversed  in  113  S.  W. 
144,  on  another  point.  See,  generally, 
the  titles  DAMAGES;  EXEMPLARY 
DAMAGES. 

(b)    Elements  of  Damage. 

Loss  of  Traveling  Card.— In  an  ac- 
tion for  wrongful  expulsion  from  a 
fraternal  association  on  the  question 
of  damages,  it  was  proper  to  consider 
the  loss  of  the  right  to  use  a  travel- 
ing card  which  enabled  plaintiff  to 
travel  on  all  railroad  trains,  even 
though  such  card  was  a  mere  gratuity, 
and  there  was  no  obligation  upon  any 
railway  company  to  recognize  it.  St. 
Louis,  etc.,  R.  Co.  v.  Thompson  (Civ. 
App.),  108  S.  W.  453,  454;  St.  Louis, 
etc.,"  R.  Co.  v.  Thompson,  102  Tex. 
89,  113  S.  W.  144,  reversing  108  S. 
W.    453,    on    another    point. 

Assessments  Already  Paid. — In  an 
action  for  wrongful  expulsion  from  a 
fraternal  association,  a  policy  in  favor 
of  plaintiff's  wife  for  a  certain  sum 
on  which  plaintiff  had  paid  assessments 


for  eight  or  nine  years  at  the  rate  of 
$1.50  to  $3.50  per  month,  such  policy 
being  forfeited  without  return  of 
any  part  of  the  assessments  paid,  was 
properly  taken  into  consideration  in 
assessing  plaintiff's  damages.  St  Louis, 
etc.,  R.  Co.  v.  Thompson  (Civ.  App), 
108  S.  W.  453,  454,  reversed  in  102 
Tex.  89,  U3  S.  W.  144,  on  another 
point. 

Publication  of  Notice  of  Expulsion. 
— Where  the  constitution  of  a  frater- 
nal association  provided  for  the  pub- 
lication of  notices  of  expulsion  in  a 
journal  published  by  the  order,  the 
liability  of  the  association  for  publish- 
ing in  the  journal  notice  of  the  ex- 
pulsion of  a  member  depended  on 
whether  the  expulsion  was  right  or 
wrong.  Thompson  v.  Grand  Interna- 
tional Brotherhood,  41  Tex.  Civ.  App. 
176,  91   S.   W.  834.  ' 

(3)    Defenses  of  Association. 

Publication  of  Expulsion  Not  Priv- 
ileged.— In  an  action  for  damages  for 
wrongful  expulsion  of  plaintiff  from  a 
beneficial  order,  and  the  publication  of 
the  order  of  expulsion  in  the  asso- 
ciation's journal,  defendant  can  not 
claim  protection  on  the  ground  that 
the  publication  was  privileged.  St 
Louis,  etc.,  R.  Co.  v.  Thompson  (Civ. 
App.),  108  S.  W.  453.  454,  reversed 
in  102  Tex.  89,  113  S.  W.  114,  on  an- 
other point. 

Can  Not  Set  Up  Want  of  Notice 
and  Trial. — As  against  plaintiffs  claim, 
after  his  wrongful  expulsion  from  the 
association,  to  recover  the  premiums 
he  had  paid,  the  association  was  not 
entitled  to  urge  as  a  defense  that  the 
expulsion  was  void  for  want  of  notice 
and  trial,  as  required  by  its  laws. 
Supreme  Council  v.  Gambati,  29  Tex. 
Civ.  App.  80,  69  S.  W.  114,  affirmed 
in  97  Tex.  648,  no  op. 

No  Credit  for  Insurance  to  Date  of 
Expulsion. — If  plaintiffs  expulsion  from 
the  association  was  wrongful,  then  it 
would  not  be  entitled,  as  against  his 
claim  to  recover  the  premiums  he  had 
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paid,  to  a  credit  for  the  value  of  the 
insurance  during  the  time  it  was  in 
force.  Supreme  Council  v.  Gambati, 
29  Tex.  Civ.  App.  80,  69  S.  W.  114, 
affirmed  in  97  Tex.  648,  no  op. 

Statute  of  Limitations  Begins  to  Run 
at  Date  of  Expulsion. — Where  a  mem- 
ber of  a  mutual  benefit  insurance  as- 
sociation was  wrongfully  expelled,  limi- 
tations began  to  run  from  the  day  of 
the  expulsion  against  his  action  to  re- 
cover premiums  paid  by  him.  Supreme 
Council  v.  Gambati,  29  Tex.  Civ.  App. 
80,  69  S.  W.  114,  affirmed  in  97  Tex. 
648,  no  op. 

c  Necessity  for  Exhaustion  of  Reme- 
dies Within  Association. 

Condition  Precedent  to  Reinstate- 
ment.— It  is  well  settled  that  before 
resorting  to  the  courts  to  compel  a 
reinstatement  where  a  member  has 
been  illegally  expelled,  he  must  seek 
to  annul  the  expulsion  by  appeal  where 
such  a  remedy  is  supplied  by  the  con- 
stitution and  by-laws  of  the  order, 
and  this  is  true  even  where  the  order 
of  expulsion  is  void  for  want  of  notice 
or  trial  or  want  of  power  to  make  it. 
Screwmen's  Benevolent  Ass'n  v.  Ben- 
son, 76  Tex.  552,  555,  13  S.  W.  379; 
Supreme  Council  v.  Gambati,  29  Tex. 
Civ.  App.  80,  82,  69  S.  W.  114,  af- 
firmed in  97  Tex.  648,  no  op. 

When  Damages  Sought  Unneces- 
sary.— A  member  of  a  fraternal  asso- 
ciation who  is  wrongfully  expelled 
therefrom  need  not  exhaust  his  rem- 
edies within  the  order  to  correct  its 
wrongful  action  before  suing  the  as- 
sociation for  damages.  Thompson  v. 
Grand  International  Brotherhood,  41 
Tex.  Civ.  App.  176,  91  S.  W.  834,  835; 
St.  Louis,  etc.,  R.  Co.  v.  Thompson 
(Civ.  App.),  108  S.  W.  453,  454.  See 
St.  Louis,  etc.,  R.  Co.  v.  Thompson, 
102  Tex.  89,  113  S.  W.  144,  reversing 
108  S.  W.  453,  on  another  point. 

Necessary  When  Action  Brought  to 
Recover  Premiums. — Where  the  asso- 
ciation was  composed  of  a  supreme 
council  and  local  lodges,  and  plaintiff 


was  expelled  by  a  local  lodge  without 
trial  or  notice  as  required  by  the  laws 
of  the  order,  and  although  he  was  ad- 
vised of  the  illegality  of  the  action 
and  his  right  of  appeal,  he  made  no 
appeal  to  the  supreme  council,  he  was 
not  entitled  to  maintain  an  action  to 
recover  the  premiums  he  had  paid. 
Supreme  Council  v.  Gambati,  29  Tex. 
Civ.  App.  80,  69  S.  W.  114,  affirmed 
in  97  Tex.  648,  no  op. 

Mandamus  Can  Not  Issue  until  Ap- 
peal Is  Exhausted. — A  mandamus,  how- 
ever, can  net  issue  to  afford  relief 
even  against  an  expulsion  if  by  the 
laws  of  the  association  an  appeal  be 
allowed,  until  that  remedy  is  exhausted. 
Screwmen's  Benevojent  Ass'n  v.  Ben- 
son, 76  Tex.   552,  13   S.   W.   379. 

F.  FORFEITURE  OF  MEMBER- 
SHIP. 

1.  What  Acts  of  Member  Will  Work 
a  Forfeiture. 

Failure  to  Pay  Dues  and  Assess- 
ments.— A  certificate  of  insurance  in  a 
benefit  society  conditioned  that  insured 
should  have  paid  all  assessments  called 
to  the  benefit  fund  and  complied  with 
the  requirements  of  the  by-laws  of  the 
order,  which  by-laws  authorized  his 
suspension  for  failure  to  pay  all  as- 
sessments, was  avoided  by  his  suspen- 
sion for  failure  to  pay  an  assessment 
duly  levied  for  other  purposes  than 
the  benefit  fund.  Both  the  conditions 
prescribed  by  the  certificate  and  those 
provided  by  the  by-laws  were  bind- 
ing, and  a  failure  to  comply  with  the 
latter  authorized  his  suspension.  Su- 
preme Council  v.  Landers,  31  Tex.  Civ. 
App.  338,  72  S.  W.  880,  affirmed  in  97 
Tex.  647,  no  op.;  Supreme  Lodge  v. 
Keener,  6  Tex.  Civ.  App.  267,  272,  25 
S.   W.   1084. 

Where  the  constitution  of  a  mutual 
benefit  insurance  society,  which  was 
made  a  part  of  the  certificate  sued  on, 
provided  that,  if  the  beneficiary's  dues 
were  not  paid  to  the  clerk  of  his  camp 
as  required  by  the  constitution  and 
by-laws    of    the    order,    the    certificate 
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should  be  null  and  void,  such  pro- 
vision authorized  the  forfeiture  of  the 
certificate  without  further  action  on 
the  part  of  the  society,  on  the  member's 
failure  to  pay  dues  as  required.  Sover- 
eign Camp  v.  Hicks,  37  Tex.  Civ.  App. 
424,   84   S.   W.   425. 

A  rule  of  a  mutual  benefit  society 
provided  that,  if  a  brother  in  good 
standing  becomes  sick  or  disabled,  he 
shall  immediately  notify  the  financier 
of  his  lodge  in  writing,  and  on  receipt 
of  such  notice  by  the  financier  before 
the  1st  day  of  the  month  the  brother's 
dues  shall  be  paid  by  his  lodge  for 
such  period  as  the  lodge  shall  deter- 
mine; but  such  written  notice  shall  be 
a  condition  precedent  to  the  brother's 
rights  under  the  section.  Held,  that, 
in  the  absence  of  such  notice,  the 
lodge  was  under  no  obligation  to  pay 
the  dues  of  insured  while  ill,  and  that 
his  failure  to  do  so  was  insufficient  to 
excuse  a  forfeiture  for  nonpayment  of 
dues.  Brotherhood  of  R.  Trainmen  v. 
Dee,  101  Tex.  597,  ill  S.  W.  396,  re- 
versing Brotherhood  of  R.  Trainmen 
v.  Dee  (Civ.  App.),  108  S.  W.  492. 

Payment  Made  Too  Late.— Where, 
under  a  life  insurance  contract  with 
a  benefit  society,  the  assured  directed 
his  mother  to  pay  his  premiums,  and 
she  did  so,  but  after  it  became  due, 
forfeiture  can  not  be  prevented  by  as- 
serting that  he  did  not  know  the  facts 
concerning  the  payment,  though  he 
continued  his  payments  thereafter,  she 
being  his  agent  in  the  transaction. 
United  Moderns  v.  Pike  (Civ.  App.), 
76  S.  W.  774.  See,  generally,  the  title 
INSURANCE. 

Failure  to  Pay  Illegal  Fine.— The 
entry  of  a  fine  against  a  member  by 
the  secretary  of  a  benevolent  associa- 
tion, without  notice,  will  not  affect 
his  N  financial  standing  so  as  to  work 
a  forfeiture  of  his  benefit  death  cer- 
tificate by  placing  him  in  arrears, 
where  neither  the  constitution  nor  the 
by-laws  clothed  the  officer  with  such 
power.     Screwmen's  Benevolent  Ass'n 


v.  O'Donohoe,  25  Tex.  Civ.  App.  154, 
60  S.  W.  683. 

Nonpayment  of  Mortuary  CalL— The 
forfeiture  of  a  certificate  in  a  mutual 
benefit  association,  for  nonpayment  of 
a  mortuary  call,  can  not  be  avoided 
upon  the  ground  that  an  indebtedness 
due  from  the  association  to  the  mem- 
ber should  have  been  applied  to  such 
call,  where  the  member  accepted  the 
certificate  without  objection,  knowing 
that  the  association  had  applied  such 
debt  to  the  payment  of  the  member- 
ship fee,  to  which  defendant's  agent 
was  entitled  under  his  contract  with 
it,  although  the  agent  had  in  fact 
agreed  with  the  member  to  remit  the 
membership  fee.  Smith  v.  Covenant 
Mut.  Benefit  Ass'n,  16  Tex.  Civ.  App. 
593,  43  S.  W.  819,  affirmed  in  93  Tex. 
738,   no   op. 

The  forfeiture  of  a  policy  issued  by 
a  mutual  benefit  association,  for  non- 
payment of  a  mortuary  call,  can  not 
be  avoided  because  the  insured  under- 
stood the  words  "advance  premium," 
in  a  notice  from  the  association  in- 
forming him  that  an  indebtedness  due 
him  by  the  association  had  been  paid 
to  the  agent  as  the  advance  premium, 
to  mean  the  mortuary  calls,  where  it 
is  clear  from  the  contract  that  the 
words  referred  to  the  membership  fee, 
which  belonged  to  the  agent  Smith 
v.  Covenant  Mut.  Benefit  Ass'n,  16 
Tex.  Civ.  App.  593,  43  S.  W.  819,  af- 
firnied  in  93  Tex.  738,  no  op. 

Suicide  by  Conscious  Act.— Under  a 
benefit  certificate  conditioned  to  be 
void  if  the  member  dies  by  self-destruc- 
tion, whether  sane  or  insane,  the  cer- 
tificate is  avoided  if  the  member  was 
conscious  of  the  physical  nature  of  his 
act  when  he  inflicted  the  wound  on 
himself  causing  his  death.  Brown  v. 
United  Moderns,  39  Tex.  Civ.  App. 
343,   87   S.   W.   357. 

t.    Proving  Forfeiture. 

"It  is  undoubtedly  the  rule  that 
strict  proof  of  the  validity  of  an  as- 
sessment  upon    which    a    forfeiture  is 
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based  must  be  made  by  the  mutual 
benefit  society  claiming  such  forfeit- 
ure." American  Legion  of  Honor  v. 
Landers,  23  Tex.  Civ.  App.  625,  57  S- 
W.  307. 

3.    Excuse  and  Waiver  of  Forfeiture. 

No  Officer  to  Receive  Dues  Excuses 
Nonpayment — Where  a  member  of 
a  mutual  benefit  society  was  re- 
quired to  pay  dues  to  the  clerk  of 
his  local  camp,  and  within  the  month 
of  January,  1901,  during  which  he  was 
required  to  pay  an  assessment,  his 
agent  sought  such  clerk  to  pay  the 
same,  but  was  informed  that  he  was 
absent,  and  his  wife  did  not  know  of 
his  whereabouts,  and  he  did  not  ap- 
pear until  February  15th,  when  he  in- 
formed insured's  agent  that  he  was  no 
longer  clerk,  and  that  the  camp  had 
been  disbanded,  insured  was  not  sub- 
ject to  a  forfeiture  of  his  certificate 
for  failure  to  pay  the  assessment 
levied  for  January.  Sovereign  Camp 
v.  Hicks,  37  Tex.  Civ.  App.  424,  84 
S.  W.  425,  426. 

Failure  of  Lodge  to  Make  Demand 
as  Provided  in  the  By-Laws. — A  grand 
lodge  of  a  mutual  benefit  society  can 
only  enforce  a  forfeiture  of  the  rights 
of  a  subordinate  lodge  and  its  members 
by  a  strict  compliance  with  the  laws 
of  the  order,  and  hence,  where  the 
laws  provided  that  a  subordinate  lodge 
might  be  suspended  for  nonpayment 
of  assessments  within  30  days  after  a 
demand  therefor  by  the  grand  lodge, 
a  forfeiture  of  the  rights  of  a  subordi- 
nate lodge  and  its  members  for  non- 
payment of  assessments  by  the  sub- 
ordinate lodge  was  unauthorized  in 
the  absence  of  proof  of  demand  upon 
the  lodge  for  payment,  and  that  it 
failed  to  pay  within  the  30  days. 
Grand  Lodge  United  Brothers  of 
Friendship  v.  Williams  (Civ.  App.), 
108  S.  W.  195. 

Irregularity  in  Suspension  Does  Not 
Relieve  Forfeiture. — A  subordinate 
lodge  must  vote  on  the  question  of 
suspension,  and  there  must  be  a  defi- 


nite time  fixed  for  the  duration  of  the 
suspension,  but  failure  in  either  par- 
ticular is  immaterial,  and  will  not  re- 
lieve a  member  from  t,he  consequences 
of  his  failure  to  pay  his  assessments, 
which  in  itself  worked  his  suspension. 
Supreme  Lodge  v.  Keener,  6  Tex.  Civ. 
App.    267,   25   S.   W.   1084. 

Inability  to  Attend  to  Business  No 
Excuse. — It  was  no  excuse  for  insured's 
failure  to  pay  assessments  levied  on 
his  benefit  certificate,  for  nonpayment 
of  which  a  forfeiture  was  declared, 
that  insured  was  unconscious  and  un- 
able to  attend  to  business  at  the  time 
the  assessment  was  payable.  Brother- 
hood of  R.  Trainmen  v.  Dee,  101  Tex. 
597,   111   S.   W.   396. 

Offer  of  Reinstatement  Not  a  Waiver 
of  Failure  to  Pay  Assessments. — Where 
a  member  of  a  mutual  benefit  society 
on  the  suspension  of  his  local  camp, 
failed  to  comply  with  the  society's 
constitution  and  by-laws  with  re fe rente 
to  maintaining  his  standing,  the  fact 
that  the  sovereign  clerk  wrote  him  a 
letter,  after  he  was  in  arrears  for  as- 
sessments, inclosing  a  blank  applica- 
tion for  reinstatement,  and  informing 
him  that  if  he  would  fill  out  the  ap- 
plication and  forward  it  to  the  clerk, 
together  with  all  assessments  unpaid, 
he  could  be  reinstated,  with  which 
directions  he  did  not  comply,  did  not 
constitute  a  waiver  of  his  failure  to 
pay  previous  assessments  and  comply 
with  the  laws  of  the  society.  Sover- 
eign Camp  v.  Hicks,  37  Tex.  Civ.  App. 
424,   84   S.   W.   425,  426. 

4.   Estoppel  to  Assert  Forfeiture. 

Estoppel  from  Act  of  Agent— Where 
the  general  manager  of  a  benevolent 
association  agreed  that  in  case  the 
plaintiff  failed  to  remit  his  dues  or  as- 
sessments, he  would  draft  him  in  or- 
der to  meet  them,  and  did  in  fact 
draw  on  him  several  times,  the  asso- 
ciation is  estopped  to  assert  the  plain- 
tiffs forfeiture  of  his  membership 
rights  occasioned  by  the  failure  of  the 
manager   to    draw   as   he   had    agreed. 
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Such  an  arrangement  was  within  the 
apparent  scope  of  the  manager's  au- 
thority and  the  plaintiff  had  a  right 
to  rely  upon  it,  and  when  he  did  so 
rely  to  his  prejudice  the  association 
is  estopped  to  deny  the  authority  of 
its  general  manager  to  make  such 
promise.  McCorkle  v.  Texas  Benevo- 
lent Ass'n,  71  Tex.  149,  155,  8  S.  W. 
516.  And  see  Knights  of  Pythias  v. 
Bridges,  15  Tex.  Civ.  App.  196,  39  S. 
W.   333. 

Unauthorized  Act  of  Inferior  Officer 
Can  Not  Work  an  Estoppel.— Where 
the  constitution  and  laws  of  a  mutual 
benefit  society  provide  that  clerks  of 
subordinate  camps  can  not  bind  the 
sovereign  camp  by  any  act  outside  of 
their  express  authority,  and  are  not 
authorized  to  reinstate  suspended  mem- 
bers, and  in  receiving  and  forwarding 
payments  of  assessments  and  dues  are 
the  agents  of  the  member,  and  not  of 
the  sovereign  camp,  the  latter  is  not 
estopped  to  deny  that  a  member  has 
been  reinstated  by  the  action  of  a 
clerk  of  -a  subordinate  camp  in  receiv- 
ing from  such  suspended  member  and 
retaining  a  less  -sum  than  the  total 
amount  of  arrearages  due  by  such 
member.  Sovereign  Camp  v.  Roth- 
child,  15  Tex.  Civ.  App.  463,  40  S. 
W.  553,  affirmed  in  93  Tex.  739,  no  op. 

No  Estoppel  from  Immaterial  Mis- 
take of  Officer. — Where  insured,  in  sup- 
port of  an  application  for  reinstate- 
ment in  a  mutual  benefit  association, 
submitted  a  physician's  certificate 
which  showed  that  he  could  not  be 
reinstated  in  any  event,  and  he  never 
was  in  fact  reinstated,  the*  insurer  was 
not  estopped  to  rely  on  the  forfeiture 
because  of  a  mistake  of  its  local  of- 
ficer in  informing  insured  that  a  medi- 
cal certificate  was  required  in  order  to 
secure  his  reinstatement.  Brother- 
hood of  R.  Trainmen  v.  Dee,  101  Tex. 
597,    111    S.    W.    396. 

Estoppel  from  Failure  to  Give  No- 
tice of  Amendment — An  amended  con- 
stitution of  a  benefit  company  provid- 


ing that  a  clause  of  avoidance  in  case 
the  member  should  die  "by  his  own 
hand  or  act,  sane,  or  insane,"  shall  be 
made  a  part  of  every  beneficiary  cer- 
tificate and  shall  be  binding  on  both 
member  and  order,"  was  a  command 
to  its  officers  to  embody  such  condi- 
tion in  the  certificate,  but  was  not  a 
general  provision  declaring  all  certifi- 
cates void  in  case  of  suicide,  and  even 
if  the  command  of  the  legislative  body 
of  a  benefit  society  to  insert  the  clause 
of  avoidance  in  case  of  suicide,  sane 
or  insane,  in  every  certificate  be  con- 
sidered as  a  general  rule  against  lia- 
bility in  such  cases,  yet  the  society 
having  assumed  the  duty  of  giving  no- 
tice to  members  by  insertion  of  such 
clause  in  their  certificates,  a  benefi- 
ciary misled  into  accepting  the  cer- 
tificate by  a  failure  of  the  officers  of 
the  society  to  insert  such  clause,  was 
not  chargeable  with  knowledge  of  such 
rule,  though  the  certificate  was  issued 
subject  to  the  constitution  and  by- 
laws of  the  order  and  its  officers  were 
authorized  to  issue  certificates  only  upon 
the  conditions  laid  down  by  its  constitution 
and  laws,  and  forbidden  to  waive  them. 
The  beneficiaries  can  still  recover. 
Sovereign  Camp  v.  Fraley,  94  Tex.  200, 
59  S.  W.   879,  affirming  59  S.  W.  905. 

By  Accepting  Subsequent  Assess- 
ments.— The  supreme  lodge  of  a  mut- 
ual benefit  association  is  estopped  from 
denying  that  a  subordinate  lodge  was 
in  good  standing  at  the  time  of  a 
member's  death,  although  a  fine  im- 
posed on  it  for  nonpayment  of  an  as- 
sessment had  not  been  paid,  when  such 
assessment  and  several  subsequent 
ones  had  been  remitted  to  and  ac- 
cepted by  the  supreme  lodge.  Su- 
preme Lodge,  etc.,  Ass'n  v.  Turner,  19 
Tex.  Civ.  App.  346,  47  S.  W.  44. 

Supreme  Lodge  Not  Estopped  by 
Acts  of  Local  Lodge. — The  failure  of 
the  subordinate  lodge  to  hold  its 
monthly  meetings  in  accordance  with 
the  laws  and  regulations  of  the  order, 
whereby    a    suspended     member    was 
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prevented  from  making  an  earlier  ap- 
plication for  reinstatement,  does  not 
estop  the  supreme  lodge  from  deny- 
ing the  claim  of  his  widow  for  the 
sum  secured  to  her  by  his  benefit  cer- 
tificate. A  subordinate  lodge  can  not 
by  its  acts  or  omissions  render  nuga- 
tory the  express  provisions  of  the 
supreme  law  of  the  order.  Supreme 
Lodge  v.  Keener,  6  .Tex.  Civ.  App. 
267,  25  S.  W.   1084. 

No  Estoppel  from  Custom  of  Local 
Lodge. — A  custom  on  the  part  of  lo- 
cal lodges  of  mutual  benefit  societies 
to  advance  dues  to  sick  members  to 
prevent  their  expulsion  for  failure  to 
pay  dues  was  at  most  but  a  courtesy, 
which  could  not  estop  the  association 
from  enforcing  a  forfeiture  of  a  mem- 
ber's certificate  for  nonpayment  of 
dues.  Brotherhood  of  R.  Trainmen  v. 
Dee,   101  Tex.  597,   111   S.   W.  396. 

Where  members  of  a  benevolent  in- 
surance association  make  their  con- 
tract with  the  supreme  lodge,  the  cus- 
tom of  the  local  lodge  in  accepting 
dues  four  to  five  days  overdue,  unknown 
to  the  supreme  lodge,  does  not  estop 
the  supreme  lodge  from  claiming  a 
forfeiture  when  dues  are  paid  in  that 
way,  the  supreme  lodge  not  being 
charged  with  knowledge  possessed 
by  the  officers  of  the  local  lodge,  and 
they  not  having  authority  as  agents 
to  waive  forfeitures.  United  Moderns 
v.   Pike   (Civ.  App.),  76  S.  W.  774. 

The  custom  of  the  financier  of  a 
local  lodge  of  a  benevolent  insurance 
association  of  sending  reports  to  the 
supreme  lodge,  and  their  acceptance, 
without  protest,  later  than  directed  by 
the  by-laws,  does  not  estop  the  su- 
preme lodge  from  claiming  a  forfeit- 
ure for  delay  in  payment  of  dues, 
since  the  promptness  of  these  reports 
in  no  way  affects  the  rights  of  mem- 
bers. United  Moderns  v.  Pike  (Civ. 
App.),  76  S.  W.  774. 

No  Estoppel  from  Retention  of 
Premiums. — The  fact  that  insurer,  a 
benefit  society,  did  not  promptly,  upon 


learning  of  a  forfeiture,  after  the  death 
of  insured,  return  the  money  paid  after 
forfeiture,  or  that  it  retained  the  money, 
did  not  reinstate  the  contract.  Moore 
v.  Supreme  Assembly,  42  Tex.  Civ. 
App.  366,  93  S.  W.  1077,  affirmed  in 
101  Tex.  650,  no  op.  See,  generally, 
the  titles  ESTOPPEL;  INSURANCE. 

IX.    Beneficiaries    and    Benefit 
Certificates. 

A.    BENEFICIARIES. 
1.   Who  May  Be  Beneficiaries. 
Designation  by  Certificate  Conclusive. 

— As  a  general  rule  when  a  benefit 
certificate  issues  from  a  benefit  society, 
the  designation  on  the  face  of  the  cer- 
tificate as  to  who  shall  be  the  benefi- 
ciary is  conclusive  on  that  subject. 
Thomas  v.  Leake,  67  Tex.  469,  3  S. 
W.   703. 

When  Certificate  Matures  in  In- 
sured's Lifetime. — Where  an  insurance 
certificate  provided  that  the  amount, 
in  the  event  of  total  or  permanent 
disability,  should  be  paid  to  insured, 
or  at  his  death  to  plaintiff,  if  living, 
if  the  certificate  matured  in  insured's 
lifetime  because  of  total  disability, 
plaintiff,  on  insured's  death,  was  not 
entitled  thereto,  as  the  proceeds  would 
then  become  the  property  of  insured's 
estate.  Brotherhood  of  R.  Trainmen 
v    Dee,  101  Tex.  597,  111  S.  W.  396. 

Wife. — A  benefit  certificate  for  $1,000 
on  the  life  of  decedent,  payable  to 
his  wife,  provided  also  that  there  should 
be  paid  $100  for  a  monument  at  de- 
cedent's grave;  but  the  society  did  not 
retain  the  privilege  of  selecting  the 
monument  or  performing  any  duties 
connected  with  decedent's  burial,  and 
there  was  no  express  recital,  as  to 
whom  the  money  should  be  paid.  Held, 
that  it  should  be  paid  to  decedent's 
wife.  Woodmen  of  the  World  v.  Tor- 
rence   (Civ.   App.),   103  S.  W.   652. 

Child  Born  after  Issuance  of  Certifi- 
cate.— A  widower  having  four  children 
applied  to  a  benevolent  association 
for  membership,  and  in  his  application 
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directed  that  in  case  of  his  death  all 
benefits  should  be  paid  to  his  four 
children,  whose  names  were  given. 
He  afterwards  married  and  died,  leav- 
ing one  child  by  his  last  wife.  The 
certificate  that  issued  to  him  recited 
that  the  sum  which  would  be  due  at 
his  death  should  be  paid  "to  his  chil- 
dren." The  object  of  the  society  was 
to  establish  a  benevolent  relief  fund 
to  protect  families  of  deceased  mem- 
bers, and  to  assist  them  in  distress, 
and  by  the  terms  of  its  constitution 
the  benefit  money  on  the  death  of  a 
member  was  payable  "to  his  family 
or  his  heirs."  Held,  the  right  to 
take  under  the  certificate  must  be  de- 
termined by  its  language,  and  not 
from  the  terms  used  in  the  applica- 
tion for  membership.  The  certificate 
which  on  its  face  inured  to  the  benefit 
of  his  heirs,  extended  the  scope  of  the 
benefit,  and  by  accepting  it  the  mem- 
ber must  be  held  to  have  approved  its 
terms.  The  object  of  the  society  be- 
ing benevolent,  its  consent  that  the 
benefit  should  exclude  an  infant  born 
after  membership,  can  not  result  from 
construction,  but  must  appear  in  some 
clear  and  explicit  way.  The  child 
born  after  the  issuance  of  the  benefit 
certificate  was  entitled  to  share  in  the 
benefit,  equally  with  each  of  the  four 
children  named  in  the  application. 
Thomas  v.  Leake,  67  Tex.  469,  3  S. 
W.  703. 

Illegitimate  Child.— Where  the  con- 
stitution of  a  mutual  benefit  society 
provided  that  each  member  should 
designate  the  beneficiaries,  who  should 
be  members  of  his  family,  or  some 
one  related  to  him  by  blood,  or  who 
should  be  dependent  on  him,  a  mem- 
ber might  designate  as  a  beneficiary 
an  illegitimate  daughter;  she  being 
related  to  him  by  blood,  and  being 
dependent  on  him.  Stahl  v.  Grand 
Lodge,  44  Tex.  Civ.  App.  203,  98  S. 
W.643. 

Cousin.— Acts  26th  Leg.  (Sess.  Acts 
3899,   p.    195,   c.    115),   designating    the 


classes  of  persons  who  may  be  named 
as  beneficiaries  in  certificates  issued 
by  a  fraternal  beneficiary  association, 
recognizes  and  names  blood  relatives 
as  a  class  to  whom  certificates  may  be 
payable,  and  hence  the  designation  of 
a  cousin  is  not  against  the  public  pol- 
icy of  the  state.  Gray  v.  Sovereign 
Camp,  47  Tex.  Civ.  App.  609,  106  S. 
W.   176,  affirmed,  no  op. 

Dependents  Not  Relatives.— Where 
the  by-laws  of  a  benefit  association 
permitted  insurance  in  favor  only  cf 
relatives  or  persons  dependent  on  the 
member,  such  benefit  should  be  ex- 
tended to  the  members  of  a  family  in 
no  way  related  to  him,  but  with  whom 
he  had  lived  on  terms  of  intimacy  and 
affection,  receiving  from  them  board 
and  attention  in  sickness,  and  con- 
tributing money,  supplies,  and  gifts  to 
them,  though  before  his  death  he  had 
removed  to  a  distant  state,  fom  which 
he  occasionally  sent  them  assistance 
in  money.  Grand  Lodge  v.  Bollman, 
22  Tex.  Civ.  App.  106,  53  S.  W.  829, 
affirmed  in  93  Tex.  684,  no  op. 

Paramour  Not  a  Dependent— One 
who,  as  housekeeper,  lives  in  adultery 
with  a  member  of  a  benevolent  order, 
under  a  contract  to  be  his  paramour, 
made  after  she  was  of  full  age,  is  not 
a  "dependent"  to  whom  he  can  make 
payable  the  benefit  life  insurance  cer- 
tificate issued  by  the  order.  West  r. 
Grand  Lodge,  14  Tex.  Civ.  App.  471. 
37  S.  W.  966,  affirmed  in  93  Tex.  723. 
no  op.  See,  generally,  the  title  IL- 
LEGAL  CONTRACTS. 

2.  Designation  and  Appointment  of 
Beneficiary. 
Designation  by  Will. — A  will  dis- 
posing of  a  benefit  certificate  which 
formed  no  part  of  its  holder's  estate, 
and  was  not  a  subject  of  bequest,  con- 
stitutes a  valid  written  designation  of 
the  beneficiaries,  in  compliance  with 
the  requirements  of  the  association. 
Grand  Lodge  v.  Bollman,  22  Tex.  Civ. 
App.  106,  53  S.  W.  829,  affirmed  in 
93  Tex.  684,  no  op. 
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Designation  by  Constitution  of  As- 
sociation.—-Insured's  wife,  the  orig- 
inal beneficiary  in  a  certificate  of  in- 
surance in  a  mutual  benefit  associa- 
tion, having  died,  and  insured  having 
failed  to  designate  a  new  beneficiary, 
his  second  wife  was  entitled  to  the 
proceeds  of  the  certificate  under  a 
provision  therein  making  it  subject 
to  the  conditions  named  in  the  con- 
stitution cf  the  association,  and  a  pro- 
vision m  such  constitution  making 
the  proceeds  in  such  a  case  payable 
to  the  next  living  relation,  and  pro- 
viding that,  in  determining  who  is 
such  next  living  relation,  the  order 
"shall  be  his  wife,  children,  adopted 
children,  parents,  brothers,  sisters,  or 
other  blood  relatives,  or  to  persons 
dependent  on  the  member."  Harris 
v.  Harris,  44  Tex.  Civ.  App.  152,  97  S. 
W.    504. 

H.  became  a  member  of  a  mutual 
life  insurance  association,  and  his 
certificate  was  made  payable  to  his 
"mother,  or  his  lawful  heirs."  His 
mother  did  not  live  with  him,  and  was 
not  dependent  upon  him  for  support, 
but  the  certificate  was  delivered  to 
her,  and  she  paid  all  assessments  due 
thereon.  At  the  time  of  his  death,  H. 
left  a  widow  and  infant  child.  The 
constitution  and  by-laws  of  the  asso- 
ciation showed  that  its  purpose  was 
to  provide  a  fund  for  the  benefit  of 
the  families  of  deceased  members,  and 
that  widows  and  heirs  were  recog- 
nized therein  as  the  beneficiary  class. 
Held,  that  the  fund  was  payable  to 
the  widow  and  child  of  H.,  instead  of 
to  his  mother.  Hanna  v.  Hanna,  10 
Tex.  Civ.  App.  97,  30  S.  W.  820,  af- 
firmed   in    93    Tex.    641,    no    op. 

Designation  by  Statute. — Where,  on 
the  surrender  of  an  original  bene- 
ficiary certificate,  insured  failed  to 
designate  One  who  was  eligible  as  a 
beneficiary  within  Laws  1899,  p.  195, 
c.  115,  §  1,  providing  that  death  bene- 
fits shall  be  paid  to  insured's  family, 
heirs,    affianced    wife,    etc.,    the    matter 


stood  just  as  it  would,  had  insured 
failed  in  the  first  place  to  designate 
any  eligible  person  and  the  benefit 
was  payable  to  those  entitled  to  it 
under  the  statute  in  the  order  of  prec- 
edence named  therein.  Grand  Lodge 
v.  Mackey  (Civ.  App.),  104  S.  W.  907. 
Effect  of  Failure  to  Designate  Bene* 
ficiary. — C,  a  member  of  a  benev- 
olent order,  and  who,  as  such,  had 
agreed  to  be  bound  by  its  rules  and 
by-laws,  received  from  it  a  benefit 
life  insurance  certificate,  which,  under 
its  rules,  was  to  be  payable  at  his 
death  to  some  one  therein  designated 
as  the  beneficiary,  who  should  be  a 
relative  or  dependent  on  him;  the 
rules  also  providing  that  a  member 
should  have  no  vested  right  in  such 
certificate,  and  that  it  should  con- 
stitute no  part  of  his  estate  at  his 
death,  and  that  upon  his  failure  to 
designate  a  beneficiary  of  the  pre- 
scribed classes,  it  should  revert  to 
the  order.  The  certificate,  when  is- 
sued to  C,  was  made  payable  to  his 
order,  but  under  a  by-law  afterwards 
adopted  he  was  notified  to  send  in  the 
certificate  and  obtain  a  new  one  with 
the  beneficiary  designated.  This  he 
failed  to  do,  but  gave  a  third  person 
a  written  order  upon  the  association, 
making  the  amount  of  the  certificate 
payable  to  such  person.  Held,  that 
upon  such  failure  of  C.  to  designate  a 
beneficiary,  the  certificate  was  no 
longer  payable  to  his  order,  and 
lapsed.  West  v.  Grand  Lodge,  14 
Tex.  Civ.  App.  471,  37  S.  W.  966,  af- 
firmed in  93  Tex.  723,  no  op. 

3.    Change  of  Beneficiary. 

Method  Prescribed  in  By-Laws  Ex- 
clusive.— Where  the  laws  of  a  benefit 
society  provide  a  method  for  chang- 
ing the  beneficiary,  that  method  is  ex- 
clusive and  must  be  complied  with. 
Gray  v.  Sovereign  Camp,  47  Tex.  Civ. 
App.  609,  618,  106  S.  W.  176,  affirmed, 
no  op.;  Flowers  v.  Sovereign  Camp, 
40  Tex.  Civ.  App.  593,  90  S.  W.  526. 
See,   West   v.    Grand    Lodge,    14   Tex. 
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Civ.  App.  471,  37  S.  W.  966,  affirmed 
in  93  Tex.  723,  no  op. 

Where  Provision  Merely  Directory 
Method  Not     Exclusive.— Where     the 

by-laws  of  an  order  provide  in  ef- 
fect that  members  in  good  standing 
could  change  their  beneficiaries  by 
surrendering  their  certificates  and 
having  another  issued  payable  to  the 
new  beneficiaries,  on  payment  of  a 
certain  fee,  held,  this  is  not  the  only 
way  in  which  a  charge  of  beneficia- 
ries could  be  effected,  but  is  merely  to 
accomplish  it  to  the  satisfaction  of 
the  order.  And  in  a  suit  over  the  pro- 
ceeds of  a  benefit  certificate  between 
the  original  beneficiaries  and  those 
appointed  by  the  will  of  the  insured, 
to  which  suit  the  order  is  not  a  party, 
nor  interposing  any  objection  to  the 
manner  in  which  the  change  of  bene- 
ficiaries was  made,  the  beneficiaries 
under  the  will  are  entitled  to  the  pro- 
ceeds. Splawn  v.  Chew,  60  Tex.  532, 
537. 

Method  Prescribed  Must  Be  Strictly 
Pursued. — The  constitution  and  by- 
laws of  a  fraternal  beneficiary  asso- 
ciation provided  that  a  beneficiary 
might  be  changed  on  payment  of  a 
certain  fee,  with  the  members's  writ- 
ten request,  giving  the  name  of  the 
new  beneficiary,  and  that  on  receipt 
thereof  the  sovereign  clerk  should  is- 
sue a  new  certificate  in  the  name  of 
the  new  beneficiary.  Held,  that  where 
the  constitution  and  by-laws  were  not 
complied  with,  but  the  clerk  of  the 
local  camp,  on  request  of  the  mem- 
ber, filled  out  the  form  for  a  change  of 
beneficiary,  which  the  member  signed, 
such  attempted  change  of  beneficiary 
was  ineffectual.  Gray  v.  Sovereign 
Camp,  47  Tex.  Civ.  App.  609,  106  S. 
W.  176,  affirmed,  no  op.  See,  West  v. 
Grand  Lodge,  14  Tex.  Civ.  App.  471, 
37  S.  W.  966,  affirmed  in  93  Tex.  723, 
no  op. 

The  constitution  of  a  mutual  benefit 
society  which  provides  that  in  case  of 
the   loss   of  the   certificate,  the  member 


desiring  a  change  of  beneficiary  must 
furnish  the  sovereign  clerk  satis- 
factory proof  under  oath  of  such  loss, 
whereupon  the  clerk  shall  issue  anew 
certificate,  with  the  desired  change  of 
beneficiary,  requires  the  member 
whose  certificate  is  lost  to  actually 
furnish  the  request  for  a  change  of 
beneficiary  and  proof  of  loss  of  the 
certificate  before  the  rights  of  the 
original  beneficiary  can  be  affected, 
and  where  a  member  whose  certificate 
was  lost,  mailed  an  application  for 
change  of  beneficiary  and  died  before 
the  change  was  made,  the  rights  of 
the  original  beneficiary  were  unaf- 
fected. Flowers  v.  Sovereign  Camp, 
40  Tex.  Civ.  App.  593,  90  S.  W.  526. 

Where  the  constitution  of  a  mutual 
benefit  society  provided  a  method  by 
which  the  beneficiary  in  the  certificate 
might  be  changed,  which  required  the 
member  applying  for  a  change  to 
waive  for  himself  and  beneficiary  all 
rights  under  the  certificate,  a  change 
of  the  beneficiary  could  not  be  made 
on  the  application  of  the  member 
which  failed  to  waive  the  rights  of 
the  original  beneficiary.  Flowers  v. 
Sovereign  Camp,  40  Tex,  Civ.  App. 
593,   90   S.   W.   526. 

Change  in  Conformity  with  By- 
Laws  Can  Not  Be  Enjoined— Where 
the  by-laws  of  a  mutual  benefit  asso- 
ciation provide  that  a  member  may 
change  his  beneficiary  upon  deliver- 
ing his  certificate,  etc.,  and  a  certifi- 
cate is  issued  subject  to  and  is  to  be 
construed  by  the  laws  of  the  order, 
and  the  beneficiary  complies  with  the 
provisions  for  making  a  change  of 
beneficiary,  the  association  can  not  be 
enjoined  from  issuing  a  new  certificate 
to  the  new  beneficiary,  though  plain- 
tiff, to  whom  the  certificate  was 
formerly  payable  as  trustee,  had  paid 
out  money  to  keep  the  insurance 
alive,  under  an  agreement  with  the 
insured  and  his  beneficiary  by  which 
plaintiff  was  to  receive  the  money  so 
paid  by  him,  out  of  the  proceeds  of 
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the  certificate.  Grand  Lodge  v. 
Jones,  47  Tex.  Civ.  App.  533,  106  S. 
W.    184. 

Change  Made  in  Accordance  with 
Custom  of  Society %  Binding. — An  un- 
incorporated mutual  benefit  society 
had  no  provision  in  its  constitution  or 
by-laws  for  making  a  change  in  the 
beneficiary  originally  secured  by  its 
certificate;  but  it  had  been  the  cus- 
tom since  its  organization  to  permit  a 
member  to  make  such  change  by  in- 
dorsement on  the  application.  A  wife 
taking  insurance  for  the  benefit  of  her 
husband,  after  divorce,  so  changed  the 
benefit  to  her  brothers  and  sisters 
without  the  consent  of  the  original 
beneficiary.  Held,  that,  in  the  ab- 
sence of  evidence  that  the  custom  was 
or  was  not  known  to  the  husband  and 
wife  when  the  benefit  was  secured, 
it  might  be  presumed  that  it  was 
known  and  that  the  parties  contracted 
with  a  view  to  it,  and  the  divorced 
husband  could  not  recover  the  benefit 
on  her  death.  Schmitt  v.  New 
Braunfelse  Unterstuetzungs  Verein,  32 
Tex.   Civ.   App.   11,  73   S.   W.   568. 

4.    Interest  of  Beneficiary  in  Benefit. 

The  beneficiary,  during  the  life- 
time of  the  member,  has  no  vested 
property  in  the  benefit.  If  he  should 
remain  the  beneficiary  until  the  mem- 
ber's death,  his  right  to  the  payment 
of  the  benefit  becomes  perfect.  Until 
then  he  is  the  holder  of  an  "expect- 
ancy," or  of  "an  inchoate  or  un- 
executed gift,  revocable  at  any  mo- 
ment by  the  donor  and  remaining 
wholly  within  his  control."  Coleman 
v.  Anderson,  98  Tex.  570,  576,  86  S. 
W.  730,  affirming  82  S.  W.  1057; 
Splawn  v.  Chew,  60  Tex.  532,  534; 
Byrne  v.  Casey,  70  Tex.  247,  8  S.  W. 
38;  West  v.  Grand  Lodge,  14  Tex. 
Civ.  App.  471,  37  S.  W.  966,  affirmed 
in  93  Tex.  723,  no  op.;  Duer  v.  Su- 
preme Council,  21  Tex.  Civ.  App.  493, 
52  S.  W.  109,  affirmed  in  93  Tex.  704, 
no  op. 


5.  Effect  of  Death  before  Death  of 
Member. 

Entitles  Designated  Party  to  Re- 
cover Benefits. — Where  a  policy  in  a 
beneficial  association  was  payable  to 
the  wife  of  the  insured  and  the  rules 
of  the  order  granting  the  certificate  or 
policy  provided:  "Should  the  bene- 
ficiaries named  die  before  the  named 
member  *  *  *  the  benefit  shall 
be  paid  to  the  heirs  of  the  deceased 
member  dependent  upon  him,"  it  is 
evidently  meant  that  the  beneficiary 
must  be  dead  and  incapable  of  taking 
at  the  death  of  the  named  member 
before  the  heirs  should  take.  The  in- 
stantaneous death  of  both  the  mem- 
ber and  his  wife  accomplished  the  in- 
ability of  the  wife  to  take  as 
beneficiary,  and  the  contingency  hav- 
ing arisen  which  entitled  the  heirs  to 
take,  the  heirs  are  entitled  to  recover. 
Paden  v.  Briscoe,  81  Tex.  563,  569,  17 
S.    W.    42. 

Lapse  to  Order  When  No  Designa- 
tion Made. — Where  the  certificate  is- 
sued by  a  benevolent  society  contains 
an  agreement  that  it  shall  only  bind 
the  society  to  pay  the  beneficiary 
named,  and  the  laws  of  the  society  do 
not  confine  the  beneficiaries  to  any 
particular  class,  but  prescribe  the 
means  by  which  the  member  can 
change  the  beneficiary,  but  make  no 
provision  for  the  payment  of  the  bene- 
fit in  case  of  the  death  of  the  desig- 
nated beneficiary  during  the  life  of 
the  member,  or  of  the  member's  fail- 
ure to  designate  a  beneficiary,  a 
benefit  fund  payable  to  a  beneficiary 
who  dies  before  the  member,  and  in 
whose  place  no  substitute  is  named  by 
the  member,  lapses  to  the  society,  and 
can  not  be  recovered  by  the  admin- 
istrator of  the  member  after  the  tat- 
ter's decease.  Home  Circle  Soc.  v. 
Hanley,  38  Tex.  Civ.  App.  547,  86  S. 
W.    641. 

Proof  Must  Be  Made  That  Member 
Died  First. — A  benefit  secured  by 
the  certificate  of  a  benevolent  society, 
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payable  on  the  death  of  insured  to  a 
named  beneficiary  and  providing  that 
any  change  of  beneficiaries  should  be 
made  by  surrender  and  cancellation 
of  the  certificate  and  issuance  of  a 
new  one,  did  not  become  payable  to 
the  heir,  their  son,  on  death  of  both 
insured  and  beneficiary,  unless  the 
latter  survived  the  former;  hence  in 
order  that  the  heir  of  the  beneficiary 
might  recover,  where  both  insured 
and  beneficiary,  husband  and  wife, 
perished  in  the  Galveston  flood,  it  was 
necessary  to  show  that  the  former 
died  first.  Screwmen's  Benevolent 
Ass'n  v.  Whitridge,  95  Tex.  539,  68 
S.   W.   501. 

B.  BENEFIT  CERTIFICATES. 
1.  Assignment  and  Pledge  of  Certifi- 
cate. 
Right  to  Assign.— Though  the 
laws  of  a  benefit  insurance  society, 
which  forbade  the  sale,  assignment  or 
pledge  as  collateral  of  the  benefit 
certificate,  left  to  the  insured  no  in- 
terest in  the  contract  except  the  right 
to  name  or  change  the  beneficiary 
within  limits  of  his  family  or  de- 
pendents, and  to  the  beneficiary  no 
interest  except  the  contingent  right  to 
the  insurance  in  case  the  insured  made 
no  change  in  the  beneficiary,  such 
rights  could  be  made  the  subject  of 
contract  by  them  with  third  persons. 
The  rules  deal  only*  with  the  obliga- 
tions of  the  order  to  members  and 
beneficiaries,  and  do  not  regulate  the 
rights  arising  out  of  contracts  made 
between  beneficiaries  and  third  per- 
sons as  between  themselves.  It  may 
be  true  that  the  order  is  under  no 
obligation  to  regard  in  any  way  the 
transactions  of  the  other  parties,  but 
that  does  not  prevent  the  contract  in 
question  from  being  effectual  be- 
tween those  who  made  it.  The  rules 
of  the  order  are  available  to  it  alone 
and  may  be  waived  by  it.  Until  it 
has  occasion  to  determine  to  whom 
it  will  make  payment,  they  can  not 
be  invoked  to  enable  the  other  parties 


to  escape  from  the  legal  obligations 
which  they  have  voluntarily  assumed 
towards  each  other.  Coleman  v.  An- 
derson, 98  Tex.  570,  577,  86  S.  W.  730, 
affirming  82  S.  W.  1057;  Kelly  v. 
Searcy,  100  Tex.  566,  570,102  S.  W.  100, 
reversing  98  S.  W.  1080.  See  the 
title  ASSIGNMENTS,  ante,  p.  86. 

Rights  of  Assignee. — A  purchaser 
or  assignee  of  a  benefit  certificate  will 
be  recognized  as  having  an  interest  in 
it  sufficient  to  repay  him  the  pur- 
chase or  other  money  invested  in  it 
by  him,  including  advancements  in  the 
nature  of  dues,  assessments,  and 
premiums  to  preserve  and  keep  the 
insurance  in  force,  with  lawful  in- 
terest thereon.  Schonfield  v.  Turner, 
75  Tex.  324,  329,  12  S.  W.  626.  See, 
generally,  the  title  ASSIGNMENTS, 
ante,   p.   86. 

Inadequacy  of  Consideration  as  Af- 
fecting Assignment. — Where  a  widow 
after  the  death  of  her  husband  as- 
signed a  $2,000  benefit  certificate  to 
which  she  was  entitled,  to  defendant 
R.  in  consideration  of  $200,  and  in 
an  action  for  the  conversion  of  the 
proceeds  her  contention  that  the  as- 
signment was  with  the  understanding 
that  the  balance  of  the  proceeds,  less 
$200,  was  to  be  paid  to  her,  and  should 
be  appropriated  to  the  payment  of 
her  husband's  debts,  was  disputed,  it 
was  error  to  set  aside  the  assignment 
on  the  theory  that  the  widow  had  been 
overreached  in  the  transaction  as  a 
matter  of  law.  Roberts  v.  Roberts 
(Civ.   App.),   99   S.   W.   886. 

Defective  Change  of  Beneficiary 
Not  An  Assignment. — A  defective  ap- 
plication for  a  change  of  beneficiary 
in  a  mutual  benefit  certificate  could 
not  be  regarded  as  an  assignment  of 
the  certificate  to  the  proposed  bene- 
ficiary, where  there  was  no  delivery 
or  written  transfer  of  the  certificate 
to  her,  and  where  the  power  of  dis- 
position by  the  member  was  through 
a  change  of  beneficiary  in  the  method 
prescribed   by   the   constitution  of  the 
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society.     Flowers   v.   Sovereign   Camp, 
40  Tex.  Civ.  App.  593,  90  S.  W.  526. 

Assignment  Void  When  Assignee 
Has  No  Insurable  Interest. — A  party 
having  no  insurable  interest  in  the 
life  of  another  can  not  receive  an  as- 
signment of  a  policy  of  insurance  is- 
sued upon  the  life  of  the  latter  by  a 
beneficial  and  benevolent  association, 
upon  an  agreement  merely  to  pay  the 
premiums  or  assessments  necessary  to 
keep  the  policy  in  force.  Such  an  as- 
signment is  in  contravention  of  pub- 
lic policy,  and  the  fact  that  the  rules 
of  ^he  association  may  permit  the 
transfer,  can  not  validate  it,  for  pub- 
lic policy  will  not  recognize  the 
transfer  of  a  life  policy  of  insurance 
to  another  whose  interest  is  involved 
in  the  early  death  of  the  insured,  thus 
creating  a  temptation  to  destroy 
human  life.  Price  v.  Knights  of 
Honor,  68  Tex.  361,  362,  4  S.  W.  633; 
Schonfield  v.  Turner,  75  Tex.  324,  12 
S.  W.  626;  Williams  v.  Fletcher,  26 
Tex.  Civ.  App.  85,  62  S.  W.  1082,  af- 
firmed in  94  Tex.  698,  no  op.;  Knights 
&  Ladies  of  Honor  v.  Burke,  4  App. 
Civ.    Cases,    §    165,    15    S.    W.    45. 

Void  Assignment  Does  Not  Affect 
Original  Beneficiaries. — An  assignment 
of  a  benefit  certificate  to  one  who  has 
no  insurable  interest  will  not  vitiate 
the  policy,  but  will,  on  the  death  of 
the  insured,  leave  the  insurance  money 
payable  to  the  parties  originally  desig- 
nated in  the  certificate.  Price  v. 
Knights  of  Honor,  68  Tex.  361,  362,  4 
S.  W.  633.  See  the  title  INSUR- 
ANCE. 

Rights  of  Pledgee. — Where  the 
beneficiary,  with  consent  of  the  in- 
sured, pledged  the  benefit  certificate 
to  a  third  party  to  secure  assessments 
thereon  advanced  by  such  pledgee,  - 
neither  the  insured  nor  the  beneficiary 
could  recover  the  certificate  from  such 
pledgee  or  from  an  assignee  of  his 
rights  without  repayment  of  the  as- 
sessments advanced  by  them  on  the 
faith  of  such  pledge,  though  it  was 
2  Tex— 50 


forbidden  by  the  laws  of  the  society 
issuing  the  certificate.  Coleman  v. 
Anderson,  98  Tex.  570,  86  S.  W.  730, 
affirming  82  S.  W.  1057. 

But  where  the  policy  is  made  pay- 
able to  one  not  entitled  to  hold  it,  as 
if  to  a  purchaser,  he  will  be  considered 
a  mere  trustee — the  heirs,  in  absence 
of  other  disposition,  to  take  it  or  the 
residue.  Schonfield  v.  Turner,  75  Tex. 
324,  12  S.  W.  626.  See  the  title 
TRUST  AND  TRUSTEES. 
2.  Liability  of  Association  for  Bene- 
fits. 

a.  Effect  of  Nonperformance  of  Con- 

dition Precedent. 
When  the  execution  of  an  agree- 
ment and  warranty,  prescribed  by  a 
corporation,  which  is  a  mutual  bene- 
fit association,  as  a  condition  prec- 
edent to  the  enjoyment  of  the 
benefits  of  a  contract  with  a  party 
seeking  to  be  a  member  thereof,  and 
which  forms  the  basis  of  the  contract, 
is  not  executed  as  required,  the  party 
so  failing  can  take  no  benefits,  since 
the  minds  of  the  contracting  parties 
did  not  so  meet  as  to  give  the  con- 
tract binding  force  on  both  parties. 
S.  L.  P.  K.  v.  Grace,  60  Tex.  569. 
See,  generally,  the  titles  CONDI- 
TIONS; CONTRACTS. 

b.  As  Affected  by  Misrepresentation  of 

Member. 
Misrepresentations,  Though  Not 
Material,  Bar  Recovery. — Where  a 
member  of  a  beneficiary  association 
falsely  warranted  in  his  application 
for  membership  that  he  had  not  con- 
sulted with  or  been  treated  by  a  phy- 
sician, there  can  be  no  *  recovery 
against  the  association,  since  Acts 
1903,  p.  94,  c.  69  (Rev.  Stat.  1895,  art. 
3096aa),  providing  that  any  provision 
in  an  insurance  policy  that  statements 
made  rn  the  application,  if  false,  shall 
render  the  contract  void,  shall  be  of 
no  effect  .  unless  the  misrepresenta- 
tions are  shown  to  be  material  to  the 
risk,  etc.,  does  not  apply  to  beneficiary 
associations.      Modern    Order   of    Prae- 
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torians  v.  Hollmig  (Civ.  App.),  105  S. 
\V.  846,  reversing  103  S.  W.  474. 
See  Sovereign  Camp  v.  Gray,  26  Tex. 
Civ.  App.  457,  64  S.  W.  801,  affirmed 
in  95  Tex.  686,  no  op.  See,  generally, 
the    title    INSURANCE. 

Untrue  Statement  That  Beneficiary 
Is  a  Cousin  Avoids  Certificate. — The 
constitution  of  a  fraternal  beneficiary 
association  designated  the  wife,  chil- 
dren, adopted  children,  parents,  broth- 
ers, sisters  or  other  blood  rela- 
tions or  persons  dependent  on  the 
member  as  those  who  might  be  named 
as  beneficiaries  in  certificates.  Acts 
26th  Leg.  (Sess.  Acts.  1899,  p.  195, 
c.  115),  designates  the  family,  heirs, 
blood  relatives,  affianced  husband  or 
wife,  or  persons  dependent  on  the 
member  at  his  death.  The  constitu- 
tion and  by-laws  further  provided, 
and  the  benefit  certificate  itself  re- 
cited, that  the  same  was  issued  sub- 
ject to  all  the  laws,  rules,  etc.,  and  in 
consideration  of  the  representations 
and  warranties  in  the  application,  and 
that,  if  any  of  the  statements  were 
untrue,  the  certificate  should  be  void. 
The  application  stated  that  applicant 
warranted  all  the  statements  therein 
as  true,  and  that  any  untrue  state- 
ment should  avoid  the  certificate. 
Held,  that  the  representation  that  the 
beneficiary  named  was  a  cousin  of  ap- 
plicant, whereas  she  was  no  blood 
relative,  rendered  the  certificate  void. 
Gray  v.  Sovereign  Camp,  47  Tex.  Civ. 
App.  609,  106  S.  W.  176,  affirmed, 
no  op. 

Warranties  Should  Be  Given  Their 
Ordinary  .  Meaning. — Insured  in  his 
answers  to  questions  in  an  applica- 
tion for  insurance  in  a  benefit  society, 
which  answers  he  warranted  to  be 
true,  stated  that  his  use  of  intoxicat- 
ing liquors  was  "very  moderate."  The 
constitution  of  the  order  gave  to  a 
board  of  control  authority  to  annul 
certificates  of  insurance  where  the  in- 
sured became  addicted  to  vices 
whereby   his   life     or     natural     expect- 


ancy would  be  shortened  or  the  risk 
become  more  hazardous.  Held,  that 
the  words  "very  moderate"  were  to  be 
taken  in  their  ordinary  sense,  and  it 
was  error  to  instruct  the  jury  to  con- 
strue them  in  the  light  of  the  mean- 
ing defined  in  such  laws  of  the  cor- 
poration. Knights  of  Pythias  v. 
Bridges,  15  Tex.  Civ.  App.  196,  39  S. 
W.  333.  See,  generally,  the  title 
WARRANTY. 

Expression  of  Opinion  Not  a  Mis- 
representation.-^ When  a  daughter  did 
not  personally  make  the  statement  as 
to  good  health  in  an  application  <or 
a  certificate  of  life  insurance  which 
was  issued  on  her  life,  but  it  was 
printed  in  an  application  prepared  by 
her  father,  who  was  the  beneficiary, 
and  the  agent  of  the  insurance  order, 
and  it  was  not  shown  that  the  daugh- 
ter knew  that  such  statement  was  in 
the  application,  it  was,  as  to  plaintiff, 
but  the  expression  of  an  opinion,  and 
its  falsity  would  not  necessarily  de- 
feat recovery  on  the  certificate.  Home 
Circle  Soc,  No.  2,  v.  Shelton  (Civ. 
App.),  85  S.  W.  320,  321  (see  101  Tex 
641,  no  op.).  See,  generally,  the  title 
FRAUD  AND  DECEIT. 

Knowledge  of  Officers  of  Misrepre- 
sentation Not  a  Waiver. — False  an- 
swers in  respect  to  habits  made  in  an 
application  for  membership  in  a  benefit 
order,  are  not  waived  because  the  of- 
ficers of  the  local  camp,  which  ad- 
mitted the  applicant,  knew  the  truth 
with  reference  to  such  habits,  and  that 
he  had  taken  the  liquor  cure,  but  did 
not  know  the  contents  of  his  applica- 
tion wherein  he  denied  such  habits 
and  the  fact  of  having  taken  the  cure. 
Brown  v.  Sovereign  Camp,  20  Tex  Civ. 
App.  373,  49  S.  W.  893.  See,  gen- 
erally, the  title  WAIVER. 

c.   As  Dependent  upon  Member  Dying 
in  Good  Standing. 
Suspension  without  Reinstatement— 
The    constitution    of   a    mutual  benefit 
society  provided  that  whenever  a  sus- 
pended camp  failed  to  reinstate  within 
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30  days  thereafter  no  benefits  should 
be  paid  on  the  death  of  any  of  its 
members,  unless  the  deceased  member 
should  have  paid  all  assessments  and 
dues  at  his  death,  or  held  an  unex- 
pired withdrawal,  transfer,  or  recogni- 
tion card,  issued  by  the  camp  before 
its  suspension,  and  official  receipts 
showing  him  to  be  in  good  standing. 
A  subsequent  provision  declared  that 
a  member  in  good  standing  in  a  camp 
at  the  time  of  its  suspension  on  pay- 
ment of  all  arrearages  and  50  cents 
to  the  sovereign  clerk  might  be  trans- 
ferred to  another  camp,  or  be  made  a 
member  at  large.  Held,  that  on  sus- 
pension of  a  camp  to  which  a  member 
in  good  standing  belonged  he  was 
charged  with  knowledge  of  his  duties 
in  order  to  retain  his  standing,  and 
hence,  he  having  taken  no  steps  to 
procure  reinstatement  at  the  time  of 
his  death,  during  which  two  assess- 
ments became  due  and  were  unpaid, 
his  beneficiary  was  not  entitled  to  re- 
cover on  the  certificate.  Sovereign 
Camp  v.  Hicks,  37  Tex.  Civ.  App.  424, 
84   S.  W.   425,  426. 

Members  of  a  subordinate  lodge 
of  a  mutual  benefit  association  which 
has  been  suspended  for  failure  to  pay 
an  assessment  in  accordance  with  the 
by-laws,  are  not  entitled  to  participate 
in  the  death  benefits  during  suspen- 
sion, where  the  regulation  visit9  such 
penalty  upon  the  members  of  lodges 
in  default.  Supreme  Lodge,  etc.,  Ass'n 
v.  Turner,  19  Tex.  Civ.  App.  346,  47 
S.   W.    44. 

Illegal  Suspension  Does  Not  Bar 
Recovery. — Where  a  suspension  was 
illegal  because  made  by  an  officer 
without  the  required  vote  of  the  asso- 
ciation, the  refusal  of  the  association 
to  credit  the  insured  with  assessments 
paid  thereafter,  or  to  give  to  the  proper 
officers  the  required  notice  of  his 
death,  does  not  prejudice  the  right  of 
the  beneficiaries  under  his  certificate 
to  recover  thereon,  they  having  done 
everything  required  of  them,  and  there 


being  funds  subject  to  such  payment. 
Supreme  Lodge  v.  Wickser,  72  Tex. 
257,  12  S.  W.  175. 

Member  Injured  during  Delinquency 
and  Dying  after  Reinstatement. — The 
word  "killed"  as  used  in  the  constitu- 
tion of  a  benefit  association,  providing 
that  a  benefit  shall  be  paid  to  the 
beneficiaries  named  in  the  certificate 
of  a  deceased  member  "in  case  of 
death  by  accident,"  but  that,  if  a  mem- 
ber suspended  for  nonpayment  of  dues 
shall  be  "injured"  during  his  delin- 
quency, the  delinquent  shall  receive  no 
indemnity  therefor,  "nor  shall  his  bene- 
ficiaries receive  anything  should  he  be 
'killed'  during  such  period  of  delin- 
quency," and  providing  for  reinstate- 
ment of  the  delinquent  member,  re- 
fers to  the  result  of  the  accident,  and 
not  to  the  injury  or  accident  from 
which  the  death  ensues;  and  there- 
fore, where  the  death  of  a  member 
occurred  after  his  reinstatement  to 
membership,  and  while  he  was  in 
good  standing,  the  beneficiary  named 
in  his  certificate  was  entitled  to  benefits 
under  it,  though  the  accident  from 
which  death  ensued  occurred  during 
the  member's  delinquency.  Roth  v. 
Travelers'  Protective  Ass'n,  102  Tex. 
241,  115  S.  W.  31. 

d.     As    Dependent    upon    Delivery    of 
Certificate. 
Dues  Accepted  before  Delivery  Made. 

— A  wife  made  application  for  member- 
ship in  a  benefit  association,  and  for 
insurance,  payable  to  her  husband, 
and  paid  the  requisite  amounts  there- 
for, to  be  returned  if  the  application 
were  rejected.  The  application  was 
approved,  a  benefit  certificate  was  is- 
sued and  forwarded,  to  be  delivered 
on  payment  of  some  additional  dues. 
After  the  certificate  was  issued,  but 
before  delivery,  insured  died.  The  hus- 
band thereupon  tendered  the  dues  to 
a  local  agent,  who  forwarded  them  to 
the  association,  which  accepted  and  re- 
tained them  knowing  the  facts.  Held, 
sufficient    to    establish    the    liability    of 
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the  association.  Home  Forum  Ben. 
Order  v.  Jones,  20  Tex.  Civ.  App.  68, 
48  S.  W.  219,  affirmed  in  93  Tex.  686, 
no  op. 

Certificate  Negligently  Delivered  to 
Wrong  Lodge. — Deceased  made  appli- 
cation to  join  the  Woodmen,  complied 
with  all  the  requirements,  and  a  cer- 
tificate was  issued  by  the  sovereign 
camp,  but  through  mistake  was  sent 
to  the  wrong  local  camp,  and  before 
the  mistake  was  corrected,  and  the 
certificate  sent  to  the  right  camp  for 
delivery,  insured  was  killed.  He  had 
offered  to  pay  the  first  assessment, 
which  was  due  when  the  certificate 
was  delivered.  The  application  for 
membership  and  the  constitution  and 
laws  of  the  order  provided  that  no  lia- 
bility for  benefits  should  accrue  until 
the  certificate  was  personally  delivered 
to  him  and  he  had  paid  one  assess- 
ment. Held,  that  the  beneficiary 
could  recover.  Sovereign  Camp  v. 
Dees,  45  Tex.  Civ.  App.  318,  100  S. 
W.  366. 

Refusal  of  Clerk  to  Deliver.— The 
refusal  of  the  clerk  of  a  benevolent 
society  to  deliver  a  certificate*  to  an 
applicant  whose  application  has  been 
approved  and  who  is  not  in  default  in 
any  manner,  because  the  health  of 
such  applicant  has  changed,  will  not, 
in  the  absence  of  anything  to  authorize 
such  refusal,  prevent  a  recovery  by  the 
beneficiary.  Pledger  v.  Sovereign 
Camp,  17  Tex.  Civ.  App.  18,  42  S.  W. 
653,  affirmed  in  93  Tex.  648,  no  op. 

e.  As  Affected  by  Health  or  Disability 
of  Member. 
Incapacitating  Illness  Equivalent  of 
Permanent  Disability.— A  mutual  ben- 
efit certificate  stipulated  that  the 
amount  thereof  should  be  paid  to  the 
member  in  the  event  of  his  "total  and 
permanent  disability,"  and  to  the  ben- 
eficiary in  the  event  of  his  death.  The 
member  became  sick  while  in  good 
standing.  He  suffered  from  heart  dis- 
ease, which  resulted  in  his  death  a 
few   months   later.     During   his   illness 


he  was  unable  to  perform  the  duties  of 
his  avocation,  or  do  any  other  wcrk. 
The  physician  who  treated  him  stated 
that  he  considered  his  illness  fatal  from 
the  beginning.  Held,  that  the  member 
was  totally  and  permanently  disabled 
within  the  meaning  of  the  certificate 
and  entitled  to  recover.  Brotherhood 
of  R.  Traimnen  v.  Dee  (Civ.  App). 
108  a   W.  492. 

Insanity  to  Constitute  Permanent 
Disability  Must  Be  Adjudged  by  the 
Courts. — The  by-laws  of  a  fraternal  bene- 
fit society  provided  that,  "whenever  any 
member  *  *  *  shall  become  per- 
manently and  totally  disabled  from 
pursuing  the  ordinary  vocations  of  life, 
*  *  *  he  shall  be  entitled  to  receive 
one-half  of  his  certificate."  One  form 
of  permanent  total  disability  was  de- 
clared to  be  "insanity  so  adjudged  by 
the  courts."  Held,  that,  in  order  to 
recover  on  a  certificate  of  membership 
on  the  ground  of  insanity,  it  must  be 
such  degree  of  insanity  as  would  au- 
thorize an  adjudication  of  the  insured's 
mental  status  by  the  proper  courts. 
Knipp  v.  United  Benevolent  Ass'n,  45 
Tex.  Civ.  App.  357,  101  S.  W.  273  (see 
102  Tex.  586,  no  op.). 

Trivial  Illness. — Where  insured  is 
sick  on  the  day  on  which  he  receives 
his  life  policy,  which  provides  that  the 
company  shall  not  be  liable  if  he  is  not 
in  good  health  when  he  receives  his 
policy,  but  such  sickness  is  of  a  trivial 
character,  and  does  not  affect  the  risk, 
it  is  not  a  defense  to  the  policy,  though 
he  never  recovers  from  the  sickness. 
Woodmen  of  the  World  v.  Locklin,  28 
Tex.   Civ.   App.  486,  67  S.  W.  331,  332. 

f.    As  Affected  by  Surrender  of  Origi- 
nal Certificate. 

The  surrender  of  an  original  bene- 
ficiary certificate  and  an  acceptance 
thereof  by  the  grand  lodge  of  an  or- 
der, and  the  issuance  of  another  certifi- 
cate naming  another  beneficiary,  re- 
voked the  original  certificate  and  de- 
stroyed the  rights  of  the  beneficiary 
named  therein,  though  the  designation 
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of  the  beneficiary  in  the  second  certificate 
was  illegal.  Grand  Lodge  v.  Mackey 
(Civ.  App.),  104  S.  W.  907. 

A  beneficial  association  passed  a  by- 
law scaling  existing  certificates  so 
that  no  certificate  should  exceed  $2,000. 
A  member,  believing  that  such  by-law 
was  binding  on  him,  surrendered  his 
original  certificate,  which  was  for  more 
than  $2,000,  and  accepted  a  new  cer- 
tificate for  $2,000,  and  thereafter  and 
until  his  death  reduced  assessments 
were  paid  on  the  new  certificate.  Held, 
that,  though  such  by-law  was  not  bind- 
ing on  deceased,  his  mistake  was  one 
of  law,  and,  in  the  absence  of  evidence 
of  misrepresentations,  Jiis  beneficiary 
was  not  entitled  to  recover  on  the  sur- 
rendered certificate.  Supreme  Council 
v.  Garrett  (Civ.  App.),  85  S.  W.  27,  af- 
firmed in  101  Tex.  661,  no  op. 

Where  a  member  of  a  beneficial  as- 
sociation surrendered  his  certificate, 
and  was  granted  a  certificate  for  a  less 
amount,  and  thereafter  assessments 
were  paid  thereon  up  to  the  time  of  his 
death,  which  were  much  less  than  the 
assessment  he  would  have  been  com- 
pelled to  pay  on  his  original  certifi- 
cate, such  reduction  of  assessments  on 
his  part,  and  the  reduction  of  the  as- 
sociation's liability,  constituted  a  suf- 
ficient consideration  for  the  exchange. 
Supreme  Council  v.  Garrett  (Civ. 
App.),  85  S.  W.  27,  affirmed  in  101  Tex. 
661,  no  op. 

Where,  after  the  passage  by  a  mu- 
tual benefit  society  of  a  by-law  scaling 
all  $5,000  certificates  to  $2,000,  the  holder 
of  a  certificate  for  $5,000  returned 
the  same,  with  a  request  that  a  new 
certificate  for  $2,000,  be  issued,  she  was 
not  entitled  to  recover  the  premiums 
paid  on  the  $5,000  certificate,  .Jor  the 
surrender  of  a  $5,000  benefit  certificate 
and  the  acceptance  of  a  $2,000  certifi- 
cate in  lieu  thereof  created  a  new  con- 
tract, and  released  the  parties  from  li- 
ability upon  the  old  one.  Supreme 
Council  v.  Lyon  (Civ.  App.),  88  S.  W. 
435,  affirmed  in  101  Tex.  661,  no  op. 


g.  Effect  of  Attempted  Consolidation. 

Where  a  mutual  benefit  society  by 
which  plaintiff's  wife  was  insured  for 
plaintiff's  benefit  made  an  ineffectual 
attempt  to  consolidate  with  defendant 
association,  and  the  latter  attempted  to 
take  over  all  the  assets  and  certifi- 
cates of  the  former,  but  received  noth- 
ing of  value  belonging  to  plaintiff  or 
his  wife,  and  made  no  promise  or 
agreement  with  them  based  on  any 
consideration,  plaintiff  could  not  re- 
cover from  defendant,  on  his  wife's 
certificate,  after  her  death,  on  the 
ground  of  equitable  estoppel.  Whaley 
v.  Bankers'  Union,  39  Tex.  Civ.  App. 
385,  88  S.  W.  259  (see  101  Tex.  666, 
no  op.). 
h.  Necessity  for  Proof  of  Death. 

The  beneficiary  in  the  certificate  is 
relieved  of  making  proof  of  death 
where  the  by-laws  of  the  society  re- 
quire the  subordinate  council  to  ascer- 
tain the  cause  and  circumstances  of 
the  death  and  report  them  to  the  su- 
preme secretary.  American  Legion  of 
Honor  v.  Landers,  23  Tex.  Civ.  App. 
625,  57  S.  W.  307. 
3.  Rights      of      Member's      Creditors 

against  Fund 
(a)  In  General. 

A  creditor  of  the  assured  in  a  bene- 
ficial association  may  lawfully  become 
the  owner  of  such  insurance  to  an  ex- 
tent requisite  to  protect  him  from  ul- 
timate loss  on  his  demand.  Schonfield 
v.  Turner,  75  Tex.  324,  329,  12  S.  W. 
626. 
b.  Right  to  Reimbursement. 

A  person  insured  in  a  fraternal  in- 
surance society,  being  unable  to  pay 
his  dues  and  assessments,  allowed  his 
benefit  certificate  to  lapse,  but  subse- 
quently an  agreement  was  entered  into 
between  insured,  the  beneficiaries  un- 
der the  certificate  of  insurance,  and 
plaintiff,  by  which  plaintiff  agreed  to 
pay  the  money  required  to  reinstate 
insured  and  to  pay  the  dues  and  as- 
sessments required  to  keep  the  benefit 
in  force  during  the  life  of  insured,  for 
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which  he  was  to  be  reimbursed  out  of 
the  proceeds  of  the  certificate  at  in- 
sured's death.  Before  the  death  of  the 
insured  the  beneficiaries  died,  and  no 
new  designation  was  made.  By  the 
laws  of  the  society  the  minor  children 
of  insured  succeeded  to  the  rights  of 
the  original  beneficiaries.  Held,  that 
such  children  having  received  the  ben- 
efit of  the  contract  made  with  the  orig- 
inal beneficiaries  for  the  preservation 
of  the  certificate  through  the  payment 
of  the  installments  which  fell  due  at 
different  times,  the  funds  which  they 
thereby  received  should  be  subjected 
to  plaintiffs  claim  for  reimbursement. 
Kelly  v.  Searcy,  100  Tex.  566,  102  S. 
W.  100,  reversing  98  S.  W.  1080.  And 
see  Levy  v.  Taylor,  66  Tex.  652,  654, 
1  S.  W.  900;  Schonfield  v.  Turner,  75 
Tex.  324,  12  S.  W.  626. 

c  No  Right  to  Garnishee  Fund. 

The  sum  due  from  a  fraternal  bene- 
ficiary association  to  the  beneficiary 
named  in  its  certificate,  the  wife  of  a 
deceased  member  to  whom  it  was  is- 
sued, was  exempt  from  garnishment 
for  the  debt  of  such  beneficiary  by  §  11 
of  the  act  of  May  12,  1899,  regulating 
such  associations.  Supreme  Lodge  v. 
Johnson,  98  Tex.  l,  81  S.  W.  18,  re- 
versing 77  S.  W.  661.  See,  generally, 
the  title  GARNISHMENT. 

Statute  Forbidding  Garnishment 
Constitutional. — The  law  regulating 
fraternal  beneficiary  associations  (Act 
of  May  12,  1899),  was  not  unconstitu- 
tional as  denying  the  equal  protection 
of  the  law  (Const.  U.  S.,  14th  Amend- 
ment; Const.  Texas,  art.  1,  §  3)  by 
reason  of  the  exemption,  in  §  16  of 
said  act,  of  the  Order  of  Railway  Con- 
ductors and  other  named  organizations 
of  railway  employees  from  its  opera- 
tion, for  it  does  not  appear  on  the  face 
of  the  law  that  the  organizations  ex- 
empted from  its  operation  fall  within 
the  definition  of  fraternal  benevolent 
organizations  by  such  act,  and  the  con- 
trary presumption  would  be  indulged  in 
support  of  the  constitutionality  of  the 


law;  on  its  face  they  are  distinct 
classes;  and,  as  a  matter  of  common 
knowledge,  they  are  labor  organiza- 
tions and  not  proper  subjects  for  regu- 
lation by  the  insurance  department 
Supreme  Lodge  v.  Johnson,  98  Tex  l, 
81  S.  W.  18,  reversing  77  S.  W.  661,  on 
the  constitutionality  of  the  statute,  ex- 
empting certain  classes  of  orders  from 
its  provision,  which  exempts  the  fund 
of  a  benefit  certificate  from  garnish- 
ment. 

Z.  Enforcement  of  Bights 
through  Receiver. 

Where  defendant,  a  mutual  benefit 
society,  made  $n  ineffectual  attempt  to 
consolidate  with  an  insolvent  associa- 
tion and  take  over  its  assets  and  cer- 
tificates, a  holder  of  a  certificate 
against  such  insolvent  association 
could  only  enforce  his  rights  through 
its  receiver  after  the  receiver  had  re- 
covered the  assets  of  the  society  so 
erroneously  paid  over.  Whatley  v. 
Bankers'  Union,  39  Tex.  Civ.  Aoj).  385, 
88  S.  W.  259  (see  101  Tex.  666,  no  op.). 
See,  generally,  the  title  RECEIVERS. 

XI.  Actions. 
A.    PETITION. 

Should  Aver  How  Suspension  Was 
Damaging. — In  an  action  for  damages 
for  wrongful  suspension  from  mem- 
bership in  a  trade  union  association 
which  secured  work  for  its  members 
and  supplied  them  with  tools,  a  peti- 
tion failing  to  disclose  in  what  manner 
plaintiff  was  deprived  of  the  use  of  the 
tools,  and  how  and  in  what  manner  his 
suspension  affected  his  right  to  engage 
in  remunerative  labor,  or  prevented 
him  from  securing  work,  was  defective 
and  insufficient  as  against  special  ex- 
ceptions. Cotton  Jammers,  etc.,  Ass'n 
v.  Taylor,  23  Tex.  Civ.  App.  367,  56  S- 
W.  553. 

Should  Allege  Ground  of  Liability.— 
A  judgment  for  plaintiff  in  an  action 
on  a  mutual  benefit  certificate  was  not 
sustainable  on  the  theory  that  insured 
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had  become  totally  disabled  before  he 
had  been  expelled  from  the  order  for 
nonpayment  of  dues,  and  that  the  or- 
der had  thereby  become  liable  for  the 
amount  of  his  certificate,  where  no 
such  ground  of  liability  was  alleged. 
Brotherhood  of  R.  Trainmen  v.  Dee, 
101  Tex.  597,  111  S.  W.  396. 

Merger  by  Judgment  Cures  Demur- 
rable Petition. — Where  N.,  defendant 
herein,  brought  suit  on  a  benefit  policy, 
and  obtained  judgment,  against  a  fra- 
ternal insurance  order,  which  order  was 
afterwards  merged  by  consolidation 
with  the  plaintiff  order,  and  defendant 
then  brought  suit  on  his  judgment  and 
obtained  a  judgment  against  plaintiff 
herein,  and  plaintiff  then  brought  this 
suit  to  set  aside  that  judgment,  it  could 
not  urge  that  the  judgment  in  the  orig- 
inal suit  on  the  benefit  policy  was  ren- 
dered on  a  petition  that  was  subject  to 
general  demurrer,  since  the  benefit  pol- 
icy was  merged  into  a  judgment,  and 
such  judgment  was  the  claim  upon 
which  the  judgment  here  sought  to  be 
set  aside  was  obtained  against  plaintiff. 
Bankers  Union  v.  Nabors,  36  Tex.  Civ. 
App.  38,  81  S.  W.  91,  affirmed  in  98 
Tex.  610,  no  op.  See,  generally,  the 
titles   MERGER;  PLEADING. 

B.  EVIDENCE. 

1.  Presumption  and  Burden  of  Proof. 
Death  of  Insured  Makes  Prima  Fade 

Case. — In  an  action  for  life  insurance, 
defended  on  the  ground  of  suicide, 
where  plaintiff  proved  that  insured 
died,  he  established  a  prima  facie  case, 
and  the  burden  was  on  the  defendant 
to  prove  its  defense.  Grand  Frater- 
nity v.  Melton,  102  Tex.  399,  117  S.  W. 
788. 

Beneficiary  Must  Show  Avoidance  of 
a  Forfeiture. — Where  insured  had  suf- 
fered a  forfeiture  of  his  benefit  certifi- 
cate, and  had  not  been  reinstated  in 
defendant  association  prior  to  his 
death,  the  burden  was  on  the  bene- 
ficiary, claiming  under  such  certificate, 
to  show  that  some  one  during  insured's 
lifetime  took  such  action  as  under  the 


constitution  and  laws  of  the  associa- 
tion avoided  the  forfeiture,  in  order  to 
entitle  plaintiff  to  recover.  Brother- 
hood of  R.  Tainmen  v.  Dee,  101  Tex. 
597,  111  S.  W.  396.  See,  generally,  the 
title  PRESUMPTIONS  AND  BUR- 
DEN OF  PROOF. 

2.    Admissibility. 

Constitution  and  By-Laws.  —  In  an 
action  on  a  benefit  certificate,  the  con- 
stitution and  by-laws  purporting  to  be 
published  by  the  supreme  council  of 
the  order,  and  furnished  the  local  or- 
der and  used  by  it,  are  admissible  with- 
out further  proof  of  their  adoption. 
Home  Circle  Soc,  No.  1,  v.  Shelton 
(Civ.  App.),  81  S.  W.  84. 

If  the  evidence  as  to  the  adoption 
of  the  by-laws  of  an  old  association 
by  a  new  association  was  not  sufficient 
to  raise  that  issue,  it  should  have  been 
excluded,  and  if  it  was  sufficient,  the 
issue  as  to  their  adoption  should  have 
been  submitted  to  the  jury.  Cotton 
Jammers,  etc.,  Ass'n  v.  Taylor,  23  Tex. 
Civ.   App.  367,  56  S.  W.  553. 

Financial  Condition  and  Member- 
ship.— In  an  action  on  a  mutual  ben- 
efit certificate,  which  provides  that  its 
payment  will  be  based  on  one  assess- 
ment on  the  entire  beneficiary  mem- 
bership of  the  order,  the  full  amount 
so  paid  not  to  exceed  the  amount  of 
one  assessment,  evidence  of  the  mem- 
bership and  financial  condition  of  the 
order  was  admissible  to  show  that  one 
assessment  was  sufficient  to  raise  the 
amount  called  for  by  the  certificate. 
Sovereign  Camp  v.  Carrington,  41  Tex. 
Civ.  App.  29,  90  S.  W.  921. 

To  Show  Authority  of  Officer.— In 
an  action  on  a  mutual  benefit  certifi- 
cate, evidence  that  the  clerk  of  the 
local  camp  of  the  benefit  association, 
who  delivered  the  certificate  in  ques- 
tion to  the  mother  of  the  insured  for 
him,  had  delivered  the  certificate  to 
the  witness  for  his  brother,  and  that 
the  witness  had  signed  it,  was  admis- 
sible to  show  the  authority  of  the  clerk 
to   make   such   a   delivery.      Sovereign 
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Camp  v.  Carrington,  41  Tex.  Civ.  App. 
29,  90  S.  W.  921. 

Representations  of  Agents. — Where 
the  facts  do  not  show  any  limitation 
on  the  power  of  an  agent,  his  repre- 
sentation and  statements  made  at  the 
time  a  contract  of  insurance  is  entered 
into  are  admissible  in  an  action  on  the 
contract.  Home  Forum  Ben.  Order  v. 
Jones,  20  Tex.  Civ.  App.  68,  48  S.  W. 
219,  affirmed  in  93  Tex.  686,  no  op. 
See,  generally,  the  title  PRINCIPAL 
AND  AGENT. 

Evidence  of  Charge  Not  in  Issue  in 
Expulsion  Case  Inadmissible  to  Prove 
Other  Charges.— Where  a  member  of 
a  beneficial  association  was  not  tried 
before  the  association  for  taking  im- 
proper fees  as  a  witness,  or  for  falsely 
representing  himself  as  an  expert  in 
actions  against  a  railroad  company, 
evidence  that  he  had  done  so  was  in- 
admissible to  support  a  finding  of  the 
association  that  he  was  guilty  of  other 
charges.  Judgment,  St.  Louis,  etc., 
R.  Co.  v.  Thompson  (Civ.  App.),  10S 
S.  W.  453,  reversed  on  another  point 
in  St.  Louis,  etc.,  R.  Co.  v.  Thompson, 
102  Tex.  89,  113  S.  W.  144. 

Contradicting  Untrue  Allegations  in 
Expulsion  Cases.-— In  an  action  for 
damages  for  wrongful  expulsion  from 
a  beneficial  order,  it  appeared  that 
some  members  of  the  local  lodge  had 
been  influenced  in  their  action  in  vot- 
ing to  expel  plaintiff  by  the  alleged 
fact  that  he  had  posed  as  an  expert  in 
the  matter  of  air  brakes,  while  he  was 
not  one.  and  also  that  he  had  given 
E.  and  J.  advice  as  to  the  operation  of 
air  brakes.  Held,  that,  in  contradic- 
tion of  this  charge,  plaintiff's  testimony 
that  he  had  been  appointed  air  brake 
instructor  while  in  the  employ  of  de- 
fendant railroad  as  an  engineer,  and 
also  that  he  had  never  instructed  E.  \ 
and  J.,  was  admissible.  St.  Louis,  etc., 
R.  Co.  v.  Thompson  (Civ.  App.),  108 
S.  W.  453,  454,  reversed  in  102  Tex.  89, 
113  S.  W.  144,  on  another  point. 
In  an  action  for  damages  for  wrong- 


ful expulsion  of  plaintiff  from  a  ben- 
eficial order,  one  of  the  charges 
against  him  being  that  he  had  testified 
for  money  in  a  certain  cause,  evidence 
was  admissible  showing  that  plaintiff 
had  not  received  more  than  the  cus- 
tomary fees  for  his  services  as  an  ex- 
pert. St.  Louis,  etc.,  R.  Co.  v.  Thomp- 
son (Civ.  App.),  108  S.  W.  453,  454, 
reversed  in  102  Tex.  98,  113  S.  W.  144, 
on  another  point. 

Showing  Conduct  of  Lodge  in  Other 
Expulsion  Cases.— In  an  action  against 
an  association  of  locomotive  engineers 
for  wrongfully  expelling  a  member 
where  the  issue  was  whether  plaintiff 
was  rightfully  expelled  for  writing  a 
certain  letter,  or  whether  he  was 
wrongfully  expelled  for  testifying 
against  a  railroad,  it  was  error  to  ex- 
clude evidence  that  another  member 
who  joined  with  plaintiff  in  writing  the 
letter  promised  not  to  testify  against 
the  railroad  and  was  accordingly  not 
expelled,  and  that  another  member  was 
expelled  upon  refusing  to  promise  not 
to  testify  against  the  railroad  Thomp- 
son v.  Grand  International  Brother- 
hood, 41  Tex.  Civ.  App.  176,  91  S.  W. 
834,  835. 

Facts  Showing  Effect  of  Expulsion 
on  Member's  Mind  and  Reputation.— 

Where  there  was  evidence  raising  an 
issue  of  exemplary  damages,  in  an  ac- 
tion for  conspiracy,  resulting  in  plain- 
tiff's expulsion  from  a  beneficial  as- 
sociation, evidence  that  plaintiff  at  the 
time  had  a  home  of  his  own,  a  wife 
and  two  children  was  admissible  as 
bearing  on  the  effect  such  expulsion 
might  have  on  his  mind  and  reputa- 
tion. Judgment,  St.  Louis,  etc.,  R.  Co. 
v.  Thompson  (Civ.  App.),  108  S.  W. 
453,  reversed,  on  another  point,  in  St. 
Louis,  etc.,  R.  Co.  v.  Thompson,  102 
Tex.  89,  113  S.  W.  144. 

Traveling  Card  and  Sick  Benefits. 
—In  an  action  against  a  fraternal  as- 
sociation for  wrongfully  expelling  a 
member,  evidence  of  the  value  of  an 
insurance    policy,    of   a    traveling  card 
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good  on  railroads,  and  of  sick  benefits 
incident  to  membership  in  the  associ- 
ation, was  relevant  and  material  en 
the  issue  of  damages.  Thompson  v. 
Grand  International  Brotherhood,  41 
Tex.  Civ.  App.  176,  91  S.  W.  834,  835. 

Earnings  of  Plaintiff. — In  an  action 
against  an  association  of  railroad  en- 
gineers for  wrongfully  expelling  a 
member,  evidence  as  to  the  amount  of 
plaintiffs  earnings  while  employed  as 
an  engineer  was  not  relevant  to  the 
issue  of  damages,  where  plaintiff  had 
not  been  so  employed  for  nearly  two 
years  and  it  was  not  shown  that  he 
contemplated  again  seeking  such  em- 
ployment. Thompson  v.  Grand  Inter- 
national Brotherhood,  41  Tex.  Civ. 
App.  176,  91   S.  W.  834,  835. 

Health  of  Insured. — Evidence  that 
insured  was  road  overseer  and  was 
on  the  road,  attending  to  his  duties, 
on  the  day  on  which  he  received  his 
policy,  but  that  he  was  not  very  well, 
with  the  testimony  of  a  doctor,  who 
prescribed  for  him  on  that  day,  that 
he  had  only  an  ordinary  bilious  attack, 
authorized  the  submission  to  the  jury 
of  the  question  whether  insured  was 
sick  on  such  day,  though  defendants' 
evidence  considered  alone  would  be 
sufficient  to  establish  the  insured's 
sickness.  Woodmen  of  the  World  v. 
Locklin,  28  Tex.  Civ.  App.  486,  67  S. 
W.  331,  332. 

In  an  action  on  a  benefit  certificate, 
witnesses  may  state  from  their  per- 
sonal knowledge  that  applicant  was 
unable  to  speak  above  a  whisper,  was 
emaciated,  and  that  her  father  stated 
she  had  consumption.  Home  ^Circle 
Soc,  No.  1,  v.  Shelton  (Civ.  App.), 
81   S.  W.  84. 

In  an  action  to  recover  insurance 
against  a  fraternal  mutual  life  insur- 
ance company,  in  which  plaintiff  al- 
leged that  he  and  the  insured  had 
been  led  to  believe  that  the  condition 
of  the  insured's  health  at  the  time  of 
application  for  insurance  was  imma- 
terial,    evidence     that     the     defendant 


J  order    had    the    reputation    of    taking 

j  anybody,    whether    in   good   health    or 

not,     was    competent.       Home     Circle 

Soc,    No.    £,   v.    Shelton    (Civ.    App.), 

85  S.  W.  320  (see  101  Tex.  641,  no  op.). 

Hearsay  Evidence  as  to  Health  of 
Insured. — The  condition  of  insured's 
health  when  she  applied  to  become  a 
member  of  a  beneficial  order  can  not 
be  shown  by  general  reputation,  such 
evidence  being  hearsay.  Home  Cir- 
cle Soc,  No.  1,  v.  Shelton  (Civ.  App.), 
81   S.  W.  84. 

In  an  action  on  a  mutual  benefit 
certificate,  evidence  of  an  officer  of 
the  benefit  association  that  none  of 
the  other  officers  of  the  defendant  had 
any  knowledge  as  to  the  delivery  of 
the  certificate  with  respect  to  the 
health  of  the  insured  at  the  time  was 
inadmissible  as  hearsay  and  a  conclu- 
sion of  the  witness.  Sovereign  Camp 
v.  Carrington,  41  Tex.  Civ.  App.  29, 
90  S.  W.  921.  See,  generally,  the  title 
HEARSAY   EVIDENCE. 

Declarations  of  Insured.  —  Where 
plaintiff  and  defendant  claimed  the  pro- 
ceeds of  a  beneficiary  certificate  ad- 
versely, declarations  made  by  insured 
to  defendant  were  inadmissible  against 
plaintiff.  Grand  Lodge  v.  Mackey 
(Civ.  App.),  104  S.  W.  907.  See,  gen- 
erally, the  title  DECLARATIONS 
AND  ADMISSIONS. 

Declarations  of  Insured's  Affianced 
Wife.— Where  plaintiff  claimed  the 
proceeds  of  a  beneficiary  certificate  as 
insured's  affianced  wife,  her  declara- 
tion that  the  engagement  had  been 
broken  was  admissible  against  her. 
Grand  Lodge  v.  Mackey  (Civ.  App.), 
104  S.  W.  907.  See,  generally,  the 
title  DECLARATIONS  AND  AD- 
MISSIONS. 

Findings    of   Coroner's    Inquest In 

an  action  upon  a  death  benefit  cer- 
tificate, containing  a  provision  avoid- 
ing the  certificate  in  case  of  suicide 
within  three  years  after  its  issuance, 
it  was  reversible  error  to  admit  in 
evidence    the    record    of    the    inquest 
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held  over  deceased,  at  which  the  cor- 
oner found  that  death  was  caused  by 
suicide,  the  findings  of  a  coroner's  in- 
quest not  being  conclusive  of  the  facts 
found.  Boehme  v.  Sovereign  Camp, 
36  Tex.   Civ.    App.    501,   85   S.   W.   444. 

Receipt  Given  for  Payment  of  As- 
sessments.— In  an  action  on  a  mutual 
benefit  association  certificate,  defend- 
ant claimed  a  forfeiture  thereof  for 
nonpayment  of  dues  for  a  certain 
month.  Plaintiff  pleaded  a  receipt, 
signed  by  the  financier  cf  the  local 
lodge  of  which  deceased  was  a  mem- 
ber, showing  payment  of  such  dues 
before  the  latter's  death.  Defendant's 
plea  under  oath  did  not  deny  the 
execution  of  the  receipt,  but  denied 
the  authority  of  the  financier  to  ex- 
ecute it  after  the  member's  death. 
Held,  that  defendant's  denial  under 
oath  of  the  date  and  contents  of  the 
receipt  did  not  affect  its  admissibility 
as  evidence.  United  Moderns  v.  Pis- 
tole, 38  Tex.  Civ.  App.  422,  86  S.  W. 
377,  affirmed  in  101  Tex.  664,  no  op. 

Ignorance  of  Insured  as  to  Con- 
tents of  Application. — In  an  action  on 
a  benefit  certificate,  evidence  by  the 
beneficiary  that  he  was  unable  to.  read, 
that  the  agent  failed  to  disclose  certain 
statements  in  the  application  as  to 
the  applicant's  health  or  the  family 
physician,*  and  tjiat  he  did  not  ascer- 
tain the  statements  were  in  the  ap- 
plication until  after  the  applicant's 
death,  is  admissible,  under  similar  al- 
legations, over  objection  that  the  ap- 
plication spoke  for  itself  and  was  not 
denied.  Home  Circle  Soc,  No.  1,  v. 
Shelton    (Civ.    App.),    81   S.    W.    84. 

In  an  action  on  a  certificate  of  life 
insurance  issued  by  a  fraternal  mut- 
ual order,  of  which  plaintiff  and  his 
deceased  were  both  members,  it  was 
competent  for  plaintiff  to  show,  if 
pleaded,  that  defendant's  agent  pre- 
pared the  application;  that  the  facts 
were  truthfully  stated  to  him;  and 
that  plaintiff  could  neither  read  nor 
write,   and  did  not  know  that  the  ap- 


plication contained  the  statement  that 
the  applicant  was  in  good  health,  nor 
knew  that  the  health  of  the  applicant 
was  material.     Home  Circle  Soc,  Xo. 

2,  v.  Shelton  (Civ.  App.),  85  S.  \V. 
320,  321   (see  101  Tex.  641,  no  op.). 

Conduct  of  Lodge  after  Suspended 
Member's  Death  Immaterial. — All  evi- 
dence of  what  was  done  by  the  sub- 
ordinate lodge  after  the  death  of  a 
suspended  member  in  reference  to  his 
suspension  or  application  for  reinstate- 
ment, was  irrelevant  and  immaterial 
and  should  have  been  excluded.  Su- 
preme Lodge  v.  Keener,  6  Tex.  Civ. 
App.  267,  25  S.  W.  1084.  See,  gen- 
erally,   the   title    EVIDENCE. 

3.  Sufficiency. 

Justifying  Submission  to  Jury.— In 
an  action  for  the  wrongful  expulsion 
of  plaintiff  from  a  beneficial  order, 
evidence  tending  to  show  that  the  ex- 
pulsion was  instigated  by  defendant 
held  sufficient  to  justify  submission  to 
the  jury.  St.  Louis,  etc.,  R.  Co.  v. 
Thompson  (Civ.  App.),  108  S.  W.  453, 
reversed,  on  another  point,  in  St.  Louis, 
etc.,  R.  Co.  v.  Thompson,  102  Tex.  89, 
113  S.  W.  144. 

Justifying  Finding. — A  finding  that 
a  subordinate  lodge  of  a  benefit  asso- 
ciation of  which  the  deceased  was  a 
member  was  in  good  and  regular 
standing,  although  it  had  never  paid 
a  fine  imposed  upon  it  at  a  time  when 
it  was  suspended  for  nonpayment  of 
an  assessment,  is  justified  by  evidence 
that  such  assessment  and  many  sub- 
sequent ones  were  paid  and  received 
by  the  association.  Supreme  Lodge, 
etc.,  Ass'n  v.  Turner,  19  Tex.  Civ. 
App.  346,  47  S.  W.  44.  See,  generally, 
the  title  VERDICT. 

Warranting  Judgment — In  a  suit 
upon  a  benefit  certificate  which  by  its 
own  terms  provides  that  it  shall  be 
void  if  the  insured  commits  suicide, 
whether  sane  or  insane,  where  the 
evidence  establishes  to  a  moral  cer- 
tainty that  the  insured  voluntarily 
shot  himself  with  intent  to  destroy  his 
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life,  the  evidence  is  sufficient  to  war- 
rant a  judgment  in  favor  of  the  de- 
fendant association,  and  the  supreme 
court  will  reverse  and  render  for  de- 
fendant a  judgment  in  favor  of  the 
beneficiary.  Grand  Fraternity  v.  Mel- 
ton, 102  Tex.  399,  117  S.  W.  788.  See, 
generally,  the  titles  EVIDENCE; 
JUDGMENTS  AND  DECREES. 
C.    INSTRUCTIONS. 

Refusal  to  Instruct  When  One  In- 
struction Already  Given. — The  court 
having  charged  that  plaintiff,  the  bene- 
ficiary named  in  the  certificate  of  a 
deceased  member  of  a  benefit  asso- 
ciation, could  not  recover  benefits  for 
the  member's  death  by  accident  unless 
the  accident  alone  caused  his  death, 
the  defendant  could  not  complain  of 
the  court's  refusal  to  charge  that  de- 
fendant was  not  liable  if  a  blood  clot 
in  the  member's  ventricle  was  caused 
wholly  or  in  part  by  bodily  infirmity 
or  disease.  Roth  v.  Travelers'  Pro- 
tective Ass'n,  102  Tex.  241,  115  S.  W. 
31,  32. 

Sufficient  Definition  of  "Serious  Ill- 
ness."— An  instruction  that  the  in- 
sured was  in  good  health  within  the 
meaning  of  the  policy,  even  if  he  was 
unwell  when  he  received  it,  if  the  ill- 
ness was  not  of  a  serious  nature,  and 
did  not  affect  the  risk  or  probable  du- 
ration of  his  life,  contained  a  sufficient 
definition  of  serious  illness.  Wood- 
men of  the  World  v.  Locklin,  28  Tex. 
Civ.  App.  486,   67  S.   W.   331,  332. 

Instruction  Using  Equivalent  Terms. 
— In  an  action  on  an  insurance  certifi- 
cate, an  instruction  using  the  words 
"serious  disease,"  instead  of  "serious 
illness,"  was  not  objectionable  as  mis- 
leading, both  expressions  having  prac- 
tically the  same  meaning.  Modern 
Order  of  Praetorians  v.  Hollmig  (Civ. 
App.),  103  S.  W.  474,  reversed  in  105 
S.   W.   846. 

Failure  to  Define  Term  Used  in  In- 
struction. — The  giving  of  an  instruc- 
tion, in  an  action  on  a  life  policy 
which  provides   that   the  insurer   shall 


not  be  liable  if  insured  is_  not  in  good 
health  when  the  policy  is  delivered, 
that  there  may  be  recovery  if  insured 
was  in  good  health  when  the  policy 
was  delivered,  and  that  good  health 
means  that  insured  did  not  have  any 
disease  of  a  serious  nature,  will  not 
be  held  erroneous  on  appeal  because 
of  failure  to  define  a  "disease  of  a 
serious  nature,"  when  no  request  for 
an  instruction  defining  such  term  was 
made  in  the  trial  court.  Woodmen  of 
the  World  v.  Locklin,  28  Tex.  Civ. 
App.  486,  67  S.  W.  331,  332. 

Instruction  Ignoring  Issue  of  Waiver. 
— In  an  action  on  a  life  insurance  cer- 
tificate where  the  evidence 'tended  to 
show  that  the  condition  of  the  appli- 
cant's health  was  immaterial,  an  in- 
struction that  if  the  application  stated 
that  the  applicant  was  in  good  health, 
and  the  certificate  was  issued  in  re- 
liance thereon,  and  the  statement  was 
false,  the  plaintiff  could  not  recover, 
was  properly  refused,  as  it  ignored 
the  issue  of  waiver,  which  was  in  the 
case.  Home  Circle  Soc,  No.  2,  v. 
Shelton  (Civ.  App.),  85  S.  W.  320, 
321. 

Ignoring  Issue  of  Good  Faith  in  Ex- 
pelling a  Member. — In  an  action  for 
the  wrongful  expulsion  of  plaintiff 
from  a  certain  brotherhood,  an  in- 
struction that  if  the  evidence  showed 
that  plaintiff  signed  and  sent  a  certain 
letter;  that  among  other  charges  pre- 
ferred against  him  was  that  he  wrote 
said  letter;  that  a  committee  was  ap- 
pointed to  investigate  the  charges; 
that  plaintiff  stood  trial,  was  found 
guilty  and  expelled;  that  he  thereafter 
appealed  to  the  chief  officer,  who  af- 
firmed the  action  of  the  lodge  in  ex- 
pelling him — the  jury  should  return  a 
verdict  for  defendants,  was  properly 
refused,  as  it  ignored  an  issue  raised 
by  the  pleadings  and  evidence  as  to 
whether  the  members  of  the  local 
lodge  acted  in  good  faith  in  expelling 
plaintiff  for  writing  the  letter  or  merely 
used    that    fact    as    a    cover    for   their 
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real  intention  to  expel  him  upon  an- 
other specification  of  the  charge.  St. 
Louis,  etc.,  R.  Co.  v.  Thompson  (Civ. 
App.),  108  S.  W.  453,  reversed  in  102 
Tex.  89,  113  S.  W.  144,  on  another 
point. 

Instruction  Should  Determine 
Whether  Charge  Warrants  Expulsion. 
— In  an  action  for  wrongfully  expell- 
ing plaintiff  from  a  fraternal  associa- 
tion, if  plaintiff  was  tried  and  expelled 
for  his  act  in  writing  a  certain  letter, 
which  might  have  been  grounds  for 
expulsion  in  connection   with  the   sec- 


ond charge  of  testifying  in  a  certain 
case,  which  charge  did  not  justify  ex- 
pulsion, the  instructions  to  the  jury 
should  have  recognized  the  distinc- 
tion between  the  two  charges,  and  they 
should  have  been  told  that  plaintiff 
would  be  entitled  to  recover,  if  his 
expulsion  was  upon  the  second  specifi- 
cation alone.  St.  Louis,  etc.,  R.  Co. 
v.  Thompson  (Civ.  App.),  108  S.  W. 
453,  454,  reversed  in  102  Tex.  89,  113 
S.  W.  144,  on  another  point.  See,  gen- 
erally, the  title  INSTRUCTIONS. 


Benefit  Certificate. 

See  the  title  BENEFICIAL  AND  BENEVOLENT  ASSOCIATIONS. 

Beneficiaries. 

See  the  titles  DEATH  BY  WRONGFUL  ACT;  INSURANCE. 


Benefits. 

As  to  assessments  for  benefits  for  local  improvements,  see  the  title  SPECIAL 

ASSESSMENTS. 


Bequests. 

See  the  title  WILLS. 

BEST  AND  SECONDARY  EVIDENCE. 

BY  FRANK  L.  THOMASSON. 

Best  Evidence,  797. 

A.  General   Rule,   797. 

B.  Reason  for  the   Rule,  798. 

C.  Applications   of   Rule,   798. 

1.  Proof  of  Private   Writings,  798. 

a.  In   General,  798. 

b.  Writing   Best  Evidence  of  Its  Contents,  800. 

c.  Exceptions  to  Rule,  804. 

2.  Public   Documents   and   Records,  806. 

a.  Judicial  Records,  806. 

b.  Records  Other  than  Judicial,  807. 

c.  Records   of   Deeds,   Wills   and    Patents,   808. 
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d.  Proof  of  Foreign  Laws,  808. 

3.  Payment,   809. 

4.  Official  Character  of  Public  Officer,  809. 

n.  Secondary  Evidence,  8io. 

A.  Admissibility,   810. 

B.  Sufficiency,  811. 

C.  Grounds   for  Admission,   811. 

1.  Loss  or  Destruction  of  Primary  Evidence,  811. 

2.  Primary    Evidence    Beyond   Jurisdiction,   815. 

3.  Primary  Evidence  Inadmissible,  817. 

4.  Production  of  Primary  Evidence  Inconvenient  or  Impossible,  817. 

5.  Primary  Evidence  in  Hands  of  Adverse  Party,  817. 

a.  Notice   to   Produce    Necessary — General   Rule,   817. 

b.  Exceptions,    820. 

c.  Effect   of    Nonproduction,   821. 

D.  Laying  Foundation  for  Admission,  822. 

1.  In   General,   822. 

2.  Evidence  of  Loss  or  Destruction   of  Primary  Evidence,  822. 

a.  Competency,    822. 

b.  Necessity,  823. 

c.  Sufficiency,   824. 

E.  Degrees    of   Secondary   Evidence,   834. 

F.  Effect  of  Wrongful  Admission  of  Secondary  Evidence,  834. 

CROSS  REFERENCES. 

See  the  titles  ANCIENT  DOCUMENTS,  vol.  1,  p.  260;  CARRIERS;  CIR- 
CUMSTANTIAL EVIDENCE;  DEEDS;  DEMURRER  TO  THE  EVI- 
DENCE;  DOCUMENTARY  EVIDENCE;  EVIDENCE;  EXCEPTIONS 
AND  OBJECTIONS;  HEARSAY  EVIDENCE;  JUDICIAL  NOTICE;  LOST 
INSTRUMENTS  AND  RECORDS;  ORDINANCES;  PAROL  EVIDENCE; 
PRODUCTION  OF  "DOCUMENTS;  RECORDING  ACTS;  RECORDS;  RES 
GEST^;  WITNESSES. 

As  to  the  admissibility  of  entries  in  the  Bible,  see  the  title  PEDIGREE.  As 
to  the  presumption  upon  nonproduction  of  evidence,  see  the  title  PRESUMP- 
TIONS AND  BURDEN  OF  PROOF. 


I.  Best  Evidence. 

A.    GENERAL  RULE. 

"In  all  cases  the  best  evidence  must 
be  adduced  which  the  nature  of  the 
case  admits."  Burrill  on  Cir.  Ev.  730. 
Porter  v.  State,  1  Tex.  Crim.  App. 
394,  397.  See,  also,  Scott  v.  State,  3 
Tex.  Crim.  App.  103;  Longino  v.  Ward, 
App.  Civ.  Cases,  §§  521,  523;  Houston 
v.    Perry,    3    Tex.    390. 

The  "best  evidence"  rule  excludes 
such  evidence  as  implies  that  better 
evidence  exists,  and  is  withheld  or  not 
accounted  for,  but  does  not  demand 
the  greatest  amount  procurable.     Rod- 


riguez v.  State,  5  Tex.  Crim.  App. 
256.  See,  also,  Butler  v.  State,  3  Tex. 
Crim.  App.  48,  51;  Porter  v.  State,  1 
Tex.  Crim.  App.  394;  Odom  v.  Wood- 
ward,  74  Tex.   41,  44,   11   S.   W.   925. 

"It  is  a  rule  of  evidence,  well  set- 
tled, that  ciicumstantial  testimony 
can  not  be  resorted  to  where  direct 
and  positive  proof  is  attainable;  and 
that  secondary  evidence  can  not  be 
resorted  to  where  it  is  disclosed  that 
there  is  better  and  more  satisfactory 
evidence  of  the  fact  sought  to  be  es- 
tablished. (Cotton  v.  Campbell,  3  Tex. 
493;  Porter  v.  State,  1  Tex.  Crim.  App. 
394;    Stewart    v.    State,    9    Tex.    Crim. 
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App.  321;  Hunter  v.  State,  13  Tex. 
Crim.  App.  16;  Wyers  v.  State,  13  Tex. 
Crim.  App.  57;  Baldwin  v.  State,  15  Tex. 
Crim.  App.  275,  and  Dixon  v.  State, 
15  Tex.  Crim.  App.  480.)"  Miller  v. 
State,   18   Tex.   Crim.  App.   34,   38. 

But  the  objection  that  parol  evidence 
as  to  a  contract  was  secondary  can 
not  be  sustained,  where  it  is  not  made 
to  appear  that  the  contract  was  in 
writing.  Missouri,  etc.,  R.  Co.  v. 
Milam,  20  Tex.  Civ.  App.  688,  50  S. 
W.  417,  affirmed  in  93  Tex.  691,  no 
op.    See  the  title  PAROL  EVIDENCE. 

A  city  assessor  and  tax  collector 
may  testify  that  he  received  only  the 
usual  fees,  and  his  testimony  on  this 
would  be  the  best  evidence  of  that 
fact  If  the  appellant  wishes  to  con- 
tradict this  statement  he  could  intro- 
duce the  ordinances.  The  burden  of 
proving  the  fees  to  be  illegal  devolved 
on  the  appellant,  since  the  presump- 
tion is  that  none  but  legal  charges 
were  made.  Ysleta  v.  Lowenstein 
(Civ.    App.),    25    S.    W.    444. 

Scope. — "Of  the  rule  which  requires 
the  best  evidence  of  which  the  case 
from  its  nature  is  susceptible,  it  has 
been  said:  'This  rule  does  not  de- 
mand the  greatest  amount  of  evidence 
which  can  possibly  be  given  of  any 
fact;  but  its  design  is  to  prevent  the 
introduction  of  any  which,  from  the 
nature  of  the  case,  supposes  that  bet- 
ter evidence  is  in  the  possession  of 
the  party.  *  *  *  In  requiring  the 
best  evidence  applicable  to  each  par- 
ticular fact,  it  is  meant  that  no  evi- 
dence shall  be  received  which  is 
merely  substitutionary  in  its  nature, 
so  long  as  the  original  evidence  can 
be  had.  The  rule  only  excludes  that 
evidence  which  itself  indicates  the  ex- 
istence of  more  original  sources  of  in- 
formation.' 1  Greenl.  Ev.,  82."  Holmes 
v.  Coryell,  58  Tex.  680,  687.  See, 
also,  Longino  v..  Ward,  l  App.  Civ. 
Cases,  §§  521,  523;  Porter  v.  State,  1 
Tex.    Crim.    App.    394,    397. 


B.  REASON   FOR  THE  RULE. 

The  rule  requiring  the  production 
of  the  best  evidence  of  which  the 
case  is  susceptible  has  been  adopted 
for  the  prevention  of  fraud,  and  to 
secure  a  pure  administration  of  jus- 
tice. Porter  v.  State,  1  Tex.  Crim. 
App.  394. 

C.  APPLICATIONS   OF  RULE 
1.    Proof  of  Private  Writings. 

a.    In  General. 

Where  the  testimony  offered  indi- 
cates that  other  and  better  evidence 
can  be  obtained,  secondary  evidence 
to  prove  the  fact  should  be  excluded. 
Perkins  v.  Buaas  (Civ.  App.),  32  S. 
W.  240;  Lyons  v.  Reed,  2  Posey  581, 
583;  Harris  v.  Coleman,  8  Tex.  278; 
First  Nat.  Bank  v.  Bruce  (Civ.  App.), 
55  S.  W.  126,  127;  Missouri,  etc.,  R. 
Co.  v.  Morrison,  42  Tex.  Civ.  App. 
598,  599,  95  S.  W.  761;  Williams  v. 
Durst,   25   Tex.    667,    668. 

A  well-settled  rule  of  evidence  is 
that  the  best  evidence  attainable  must 
be  adduced,  and  that  where  it  is  dis- 
closed that  direct  evidence  of  a  ma- 
terial fact  is  probably  in  existence, 
circumstantial  evidence  of  that  fact 
can  not  be  resorted  to  without  ac- 
counting for  the  absence  of  the  direct 
evidence.  The  testimony  in  this  case 
discloses  that  two  other  parties  were 
present  *at  the  conversation  between 
the  prosecuting  witness  and  the  de- 
fendant with  reference  to  the  trans- 
action which  forms  the  basis  of  this 
prosecution  for  perjury,  and  yet  neither 
of  these  third  parties  were  produced, 
nor  their  absence  accounted  for.  Held, 
that  under  such  circumstances,  cir- 
cumstancial  evidence  was  not  admis- 
sible. Gabrielsky  v.  State,  13  Tex. 
Crim.  App.  428,  429.  See  the  title 
CIRCUMSTANTIAL    EVIDENCE 

"  'Whenever  an  original  document 
can  be  brought  into  court,  secondary 
evidence  of  its  contents  is,  as  a  role, 
inadmissible.'  'The  writing  must  be 
produced  whenever  it  is  necessary  to 
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prove  the  particular  act  which  the  writ- 
ing embodies/  (1  What.  Ev.,  2  ed.,  §§ 
60,  61,  et  seq.;  Sager  v.  State,  11  Tex. 
Crim.  App.  110;  Wyers  v.  State,  13 
Tex.  Crim.  App.  57;  Miller  v.  State, 
18  Tex.  Crim.  App.  34.)  The  jury 
scrip  should  itself  have  been  produced 
in  evidence,  or  its  loss  cr  nonproduc- 
tion  been  accounted  for  before  proof 
of  its  contents  was  admissible."  Huff 
v.   State,  23  Tex.    Crim.   App.   291,  294. 

"Other  and  inferior  proof  can  not 
be  resorted  to  till  it  be  impossible  to 
procure  the  best  evidence.  If  one 
person  be  dead  who  could  have  sworn 
directly  to  the  fact,  and  another  be 
living  who  can  swear  to  the  same  fact, 
he  must  be  produced.  In  such  cases 
mere  presumptive,  prima  facie,  or  cir- 
cumstantial evidence  is  secondary  in 
degree,  and  can  not  be  used  till  'all 
the  sources  of  direct  evidence  are  ex- 
hausted." Porter  v.  State,  1  Tex  Crim. 
App.   394,   397. 

"Primary  evidence  is  that  which  we 
have  just  mentioned  as  the  best  evi- 
dence, or  that  kind  of  proof  which  un- 
der any  possible  circumstances  affords 
the  greatest  certainty  of  the  fact  in 
question;  and  it  is  illustrated  by  the 
case  of  a  written  document — the  in- 
strument itself  being  always  regarded 
as  the  primary  or  best  possible  evi- 
dence of  its  existence  and  contents. 
If  the  execution  of  an  instrument  is 
to  be  proved,  the  primary  evidence  is 
the  testimony  of  the  subscribing  wit- 
ness, if  there  be  one.  Until  it  is 
shown  that  the  production  of  the  pri- 
mary evidence  is  out  of  the  party's 
power,  no  other  proof  of  the  fact  is, 
in  general,  admitted.  All  evidence 
falling  short  of  this  in  its  degree  is 
termed  secondary.  The  question 
whether  evidence  is  primary  of  sec- 
ondary has  reference  to  the  nature  of 
the  case  in  the  abstract,  and  not  to 
the  peculiar  circumstances  under  which 
the  party  in  the  particular  cause  on 
trial  may  be  placed.  It  is  a  distinc- 
tion of  law,  and  not  of  fact,  referring 
only    to    the    quality    and    not    to    the 


strength  of  the  proof.  Evidence  which 
carries  on  its  face  no  indication  that  bet- 
ter remains  behind,  is  not  secondary,  but 
primary.  And  though  all  information 
must  be  traced  to  its  source,  if  pos- 
sible, yet,  if  there  are  several  distinct 
sources  of  information  of  the  same 
fact,  it  is  not  necessary,  ordinarily, 
to  show  that  they  had  all  been  ex- 
hausted before  secondary  evidence 
can  be  resorted  to."  (Greenl.  Ev.,  § 
84.)  Lewis  v.  San  Antonio,  7  Tex. 
288,  313.  See,  also,  Dikes  v.  Miller, 
25  Tex.  Supp.  281,  291;  Smith  v.  Dun- 
man,  9  Tex.  Civ.  App.  319,  29  S.  W. 
432;  Cairrell  v.  Higgs,#l  Posey  56;   60. 

A  letter  press  copy  of  a  letter  is 
not  admissible  without  laying  the 
proper  predicate  for  the  introduction  of 
secondary  evidence.  Thompson-Hous- 
ton Elec.  Co.  v.  Berg,  10  Tex.  Civ. 
App.    200,    30    S.    W.    454. 

The  impression  or  letter  press  copy 
of  a  way  bill  from  Seymour  to  Texar- 
kana,  via  the  Texas  &  Pacific  Railway 
from  Fort  Worth,  covering  the  live 
stock,  with  which  appellee  was  carried, 
on  account  of  which  he  claimed  to 
be  entitled  to  return  transportation,  is 
not  admissible  in  evidence  over  the 
objection  that  it  is  secondary  and  not 
the  best  evidence.  Texas,  etc.,  R.  Co.  v. 
Lynch,  39  Tex.  Civ.  App.  96,  97,  87 
S.    W.    884. 

The  court  did  not  err  in  refusing  to 
permit  defendants  to  read  in  evidence 
from  volume  1  of  the  Abstract  of  Title, 
Patented  and  Located  Lands  of  1877, 
so  much  of  said  volume  as  showed  the 
Hugh  Morgan  league  to  be  located  in 
Chambers  and  Liberty  counties,  and 
no  part  of  it  in  Harris  county.  This 
compilation  was  not  designed  by  the 
statute  authorizing  it  as  evidence  of 
the  boundaries  or  location  of  lands  in 
suits  between  individuals.  The  facts 
or  data  in  the  land  office  upon  which 
the  volume  was  based  with  reference 
to  a  particular  survey  would  be  the 
best  evidence.  Clawson  v.  Wilkins 
(Civ.   App.),  93   S.   W.   1086,   1088. 

A    witness    producing   a    copy    of   a 


Digitized  by 


Google 


800 


Best  and  Secondary  Evidence 


deed  while  testifying  that  it  was  a 
true,  copy  showed  his  means  of  know- 
ing it  to  be  correct  that  he  had  com- 
pared it  with  a  certified  copy  taken 
from  a  record  of  the  deed.  Held,  that 
the  paper  offered  was  not  shown  to 
be  an  examined  copy.  The  copy  from 
the  record  was  better  evidence  than 
that  produced.  The  exclusion  of  the 
paper  was  proper.  Lasater  v.  Van 
Hook,  77  Tex.   650,  14  S.  W.   270. 

The  orders  for  goods  were  not  the 
best  evidence  of  the  facts  of  sale  and 
delivery.  Those  facts  existed  outside 
of  the  orders,  and  could  be  proved  by 
other  evidence..  Shuford  v.  Chinski 
(Civ.    App.),    26    S.    W.    141,    142. 

A  letter  offered  in  evidence  by  a 
creditor  signed  by  the  trustee  in  bank- 
ruptcy of  the  estate  of  the  debtor  re- 
citing the  sale  of  certain  accounts  to 
the  creditor,  and  authorizing  the  county 
clerk  to  deliver  the  warrant  to  the 
creditor,  is  not  the  best  evidence  of 
the  sale,  and  therefore  should  be  ex- 
cluded. Keller  v.  Faickney,  42  Tex. 
Civ.    App.    483,   94   S.   W.    103. 

b.    Writing  Best  Evidence  of  Its  Con- 
tents. 

Undoubtedly  the  best  evidence  of 
the  contents  of  a  written  instrument 
consists  in  the  actual  production  of 
the  instrument  itself.  1  Starkie  on 
Evidence,  marg.  pp.  368,  369.  Reli- 
ance Lumber  Co.  v.  Western  Union 
Tel.  Co.,  58  Tex.  394,  398;  Lewis  v. 
San  Antonio,  7  Tex.  288,  313.  See, 
also,  Waters-Pierce  Oil  Co.  v.  State. 
1-9  Tex.  Civ.  App.  1,  44  S.  W.  936,  af- 
firmed   in    93   Tex.    697,    no   op. 

Proof  of  the  contents  of  a  written 
instrument  is  properly  rejected  with- 
out its  loss  or  its  possession  by  the 
adversary  bein#  first  legally  estab- 
lished. McKinley  v.  Bradbury,  Dallam 
441,    443. 

A  bill  of  lading  is  the  best  evidence 
of  its  contents  ;*nd  secondary  evi- 
dence will  not  be  admissible,  unless 
its  absence  is  accounted  for.  Texas 
Cent.    R.    Co.    r.    Fowler    (Civ.    App.), 


102  S.  W.  732,  733.  See,  also,  Mis- 
souri Pac.  R.  Co.  v.  Nicholson,  2  App. 
Civ.   Cases,   §§   168,   169. 

Bill  of  Sale.— In  a  trial  for  theft, 
the  alleged  owner  of  the  stolen  prop- 
erty having  testified  that  the  defend- 
ant executed  to  him  a  bill  of  sale  of 
it,  the  state's  counsel  asked  him  to 
state  its  contents.  The  defense  ob- 
jected, on  the  ground  that  the  docu- 
ment itself  was  the  best  evidence  of 
its  contents.  Held,  error  to  overrule 
the  objection  and  allow  the  witness 
to  state  the  contents  of  the  bill  of 
sale.  Sager  v.  State,  11  Tex.  Crim. 
App.  110. 

But  where  the  contest  is  whether 
or  not  the  animal  alleged  to  have  been 
stolen  corresponded  with  the  descrip- 
tion given  in  a  bill  of  sale  made  by 
the  defendant,  and  not  over  the  de- 
scription given  in  the  bill  of  sale  itself, 
upon  which  witnesses  for  both  side? 
agreed,  its  production  as  primary  evidence 
was  not  essential.  The  bill  itself  was 
neither  the  best  nor  any  evidence  upon 
the  issue  involved.  Hailes  v.  State. 
10  Tex.   Crim.   App.   490. 

The  bond  of  a  tax  collector,  with 
the  approval  thereof  required  by  law, 
is  the  best  evidence  of  the  time  when 
the  officer  qualified  as  such.  Webb 
County  v.  Gonzales,  69  Tex.  455,  6  S. 
W.  781. 

Bond    for    Title.— Before    secondary 

evidence   to  prove   the   authenticity  of 

!  a  bond  for  title  is  admissible,  the  way 

'  must  be  opened  by  showing  that  the 

subscribing    witnesses    were    dead,   or 

!  beyond    the   jurisdiction    of   the  court, 

so   that   their   testimony   could  not  be 

had.     Craddock  v.  Merrill.  2  Tex  494. 

1 496.      See    Houston    v.    Robertson.    2 

Tex.  1.    See  the  title  VENDOR  AND 

i  PURCHASER. 

Books  of  Account.— Testimony  is 
not  admissible  to  show  the  content* 
of  books  of  account,  without  account- 
ing for  their  nonproduction,  since  the 
books  themselves  are  the  best  evidence. 
Hicks    v.    Pogue.    33    Tex.    Civ.    App. 
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333,  76  S.  W.  786,  affirmed  in  97  Tex. 
636,  no  op.  See,  also,  Watson  v. 
Boswell,  25  Tex.  Civ.  App.  379,  61  S. 
W.  407;  Arnold  v.  Penn,  11  Tex.  Civ. 
App.  325,  32  S.  W.  353;  Pohl  v.  Brad- 
ford (Civ.  App.),  25  S.  W.  984;  Rog- 
ers v.  O'Barr  (Civ.  App.),  76  S.  W. 
593,  594;  Sterling  v.  St.  Louis,  etc., 
R.  Co.,  38  Tex.  Civ.  App.  451,  86  S. 
W.  655,  affirmed  in  101  Tex.  661,  no 
op.;  Fidelity,  etc.,  Co.  v.  Texas,  etc., 
Mtg.  Co.,  40  Tex.  Civ.  App.  489, 
498,  90  S.  W.  197,  affirmed  in  101  Tex. 
635,  no  op.;  Berry  v.  Joiner,  45  Tex. 
Civ.  App.  461,  101  S.  W.  289;  Byrnes 
v.  Pacific  Express  Co.,  4  App.  Civ. 
Cases,  §  188,  15  S.  W.  46.  See,  also, 
Eastham  v.  Patty,  37  Tex.  Civ.  App. 
336,  83  S.  W.  885;  San  Antonio,  etc., 
R.  Co.  v.  Turner,  42  Tex.  Civ.  App. 
532,  94  S.  W.  214.  See  the  title  DOC- 
UMENTARY EVIDENCE. 

"The  books  of  the  deceased  were  not 
shown  to  have  been  lost,  and  there  was 
no  excuse  given  for  the  failure  to 
produce  the  books  upon  the  trial. 
The  books  themselves  were  the  best 
evidence.  The  statements  of  the  wit- 
ness as  to  the  contents  of  the  books 
were  purely  hearsay,  and  the  evidence 
was  incompetent.  If  the  appellee  de- 
sired to  show  an  indebtedness  due 
him  by  the  books  of  James  Garrett, 
deceased,  he  should  have  introduced 
said  books  in  evidence."  Garrett  v. 
Garrett  (Civ.  App.),  47  S.  W.  76,  77; 
Baldridge  v.  Penland,  68  Tex.  441,  4 
S.    W.    565. 

Compromise  in  Writing. — Evidence 
of  a  compromise,  the  terms  of  which 
were  reduced  to  writing,  and  signed 
by  the  parties,  is  inadmissible  where 
the  written  agreement  is  in  the  pos- 
session of  the  defendant  Brown,  in  the 
state  of  Virginia,  and  it  does  not  ap- 
pear that  any  attempt  was  made  to 
produce  it.  Read  v.  Chambers  (Civ. 
App.),  45  S.  W.  742,  743.  See,  gener- 
ally, the  title  COMPROMISE  AND 
SETTLEMENT. 

A  copy  of  a  power  of  attorney  is  but 
2  Tex— 51 


secondary  evidence,  and  not  admissi- 
ble without  proving  the  loss  of  the 
original  or  accounting  for  its  nonpro- 
duction.  The  original  power  of  at- 
torney was  the  best  evidence  and 
should  have  been  produced,  or  seme 
good  reason  given  why  it  was  not. 
Hammond  v.  Coursey,  2  Posey  29,  31. 
See,  generally,  the  title  POWERS. 

Deeds  of  Trust. — "We  think  we  are 
safe  in  asserting  that  deeds  of  trust  are 
not  only  competent  evidence,  but  the 
primary  and  best  evidence  of  the  terms 
of  the  contract  they  embody.  They 
may  not  of  themselves  afford  evidence 
as  against  third  parties  of  some  recital 
such  as  the  fact  that  the  lien  was  a 
vendor's  lien  on  the  property  involved, 
or  that  the  money  for  which  they  were 
given  was  borrowed  for  the  purpose  of 
discharging  some  prior  lien,  or  was  in 
fact  so  applied."  Flach  v.  Zanderson 
(Civ.  App.),  91  S.  W.  348,  352,  affirmed 
in  101  Tex.  635,  no  op.  See  the  title 
MORTGAGES  AND  DEEDS  OF 
TRUST. 

In  the  absence  of  notes  secured  by  a 
deed  of  trust,  and  without  an  averment 
of  their  loss,  parol  evidence  of  their 
contents  is  inadmissible.  Rice  v.  Pea- 
cock, 37  Tex.  392,  393. 

Deed. — Since  a  deed  is  the  best  evi- 
dence of  the  sale  of  land,  the  testi- 
mony of  a  witness  is  not  admissible  to 
show  that  a  note  was  given  in  part 
payment  of  the  land.  Willard  v.  Cleve- 
land, 14  Tex.  Civ.  App.  557,  38  S.  W. 
222;  Gamage  v.  Trawick,  19  Tex.  58, 
64.     See  the  title  DEEDS. 

Testimony  of  the  grantor  as  to  the 
execution  and  contents  of  the  deed  is 
secondary  evidence,  which  is  inadmis- 
sible until  the  predicate  therefor  has 
been  established  by  filing  the  proper 
affidavit  of  the  loss  of  the  original 
deed.  Hill  v.  Taylor,  77  Tex.  295,  300, 
14  S.  W.  366. 

Field  Notes. — A  witness  can  not 
state  to  the  jury  that  it  appeared  by 
the  field  notes  that  there  was  a  mis- 
take in  them,  because,  if  the  mistake  is 
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manifest  on  the  field  notes,  the  field 
notes  themselves  are  the  best  evidence 
of  the  fact.  Coleman  v.  Smith,  55  Tex. 
254,  256.  See,  also,  Whitman  v.  Rhom- 
berg  (Civ.  App.),  25  S.  W.  451;  Boon 
v.  Hunter,  62  Tex.  582;  Kuechler  v. 
Wilson,  82  Tex.  638,  18  S.  W.  317. 
See,  generally,  the  title  PUBLIC 
LANDS. 

Foreign  Assignments. — In  an  action 
by  a  general  assignee  under  an  assign- 
ment made  in  another  state,  a  copy  of 
the  deed  of  assignment  is  not  admis- 
sible in  evidence  without  a  showing 
that  the  original  could  not  be  produced. 
Miller  &  Co.  v.  Goodman,  15  Tex.  Civ. 
App.  244,  40  S.  W.  743,  affirmed  in  93 
Tex.  714,  no  op.  See,  also,  Harvey  v. 
Kdens.  69  Tex.  420,  424,  6  S.  W.  306. 

Foreign  Decree. — Parol  evidence  is 
inadmissible  to  prove  the  existence  of 
a  decree  of  Spain,  passed  while  Texas 
was  subject  to  the  authority  of  that 
government.  The  written  evidence 
should  have  been  produced.  Holliday 
V.  Harvey,  39  Tex.  670,  671.  See,  gen- 
erally, the  title  FOREIGN  JUDG- 
MENTS AND  DECREES. 

Government  Report. — "It  was  error 
to  permit  plaintiff  below  to  testify  as 
to  the  contents  of  the  government  re- 
port and  railway  report  of  the  quantity 
of  rock  shipped  and  accepted.  The  re- 
ports, if  admissible,  are  the  best  evi- 
dence of  their  contents."  Sabine,  etc., 
Imp.  Co.  v.  Perry  (Civ.  App.),  54  S. 
W.  327,  328. 

Inventory  of  Estate. — As  to  whether 
there  was  ample  personal  property  to 
pay  the  debts  of  the  estate,  the  inven- 
tory was  the  best  evidence.  McCown 
v.  Terrell  (Civ.  App.),  40  S.  W.  54,  57, 
affirmed  in  91  Tex.  231. 

Lease. — Oral  testimony  is  not  ad- 
missible, to  prove  the  terms  of  a  ten- 
ancy, created  by  written  lease;  testi- 
mony respecting  its  contents,  when 
the  existence  of  the  lease  is  disclosed, 
ought  to  be  excluded.  Dikes  v.  Mil- 
ler, 24  Tex.  417.  See  the  title  LAND- 
LORD  AND  TENANT. 


The  written  lease  is  the  best  evi- 
dence of  its  existence  and  contents 
and  parol  evidence  is  inadmissible  to 
prove  it,  in  the  absence  of  evidence  of 
the  loss  or  destruction  of  the  original 
instrument,  or  of  appellant's  inability 
to  produce  it  on  the  trial.  Grayson  v. 
Peyton  (Civ.  App.),  67  S.  W.  1074, 
1075. 

A  letter  is  the  best  evidence  of  its 
contents,  hence  when  no  reason  is 
shown  for  its  nonproduction,  second- 
ary evidence  is  not  admissible.  First 
Nat.  Bank  v.  Oliver,  16  Tex.  Civ.  App. 
428,  41  S.  W.  414;  St.  Louis,  etc.,  R. 
Co.  v.  Kennedy  (Civ.  App.),  96  S.  W. 
653,  657,  affirmed  in  101  Tex.  656,  no 
cp.;  Higgins  v.  Matlock  (Civ.  App.), 
95  S.  W.  571,  572;  Dean  v.  Border.  15 
Tex.  298;  Battaglia  v.  Thomas,  5  Tex. 
Civ.  App.  563,  23  S.  W.  385,  1118; 
Pughe  v.  Coleman  (Civ.  App.),  44  S. 
W.  576,  578,  affirmed  in  93  Tex.  737, 
no  op.;  Johnson  v.  State,  27  Tex.  Crim. 
App.  163,  174. 

A  note  expressly  reserving  on  its 
face  a  vendor's  lien  is  equal  in  dignity 
to  the  deed,  and  hence  is  original  and 
best  evidence  of  the  lien.  Behrcns  r. 
Dignowitty,  4  Tex.  Civ.  App.  201,  23 
S.  W.  288. 

Pardon  of  Convict — Where  a  wit- 
ness was  objected  to  as  incompetent, 
because  convicted  of  a  felony,  testi- 
mony of  third  person  as  to  the  exist- 
ence and  contents  of  a  pardon  restor- 
ing his  competency  was  not  admissible 
where  no  proper  predicate  had  been 
laid  for  such  secondary  evidence. 
Mass  v.  Bromberg,  28  Tex.  Civ.  App. 
145,  66  S.  W.  468.  See  the  title  PAR- 
DON. 

Public  Weigher's  Certificate.— Oral 
evidence  of  the  contents  of  a  public 
weigher's  certificate  is  net  admissible 
without  properly  accounting  for  the 
failure  to  produce  the  instrument  it- 
self. Commerce  Mill,  etc.,  Co.  v.  Mor- 
ris, 27  Tex.  Civ.  App.  553,  65  S.  W. 
1118. 

Return    of    Sheriff. — An    official   re- 
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turn  made  by  a  sheriff  is  the  primary 
and  best  evidence  of  his  action;  and, 
as  a  general  rule,  in  the  absence  of 
fraud  or  mistake,  it  can  not  be  varied 
or  contradicted  by  the  parol  testimony 
of  the  sheriff.  Ayres  v.  Duprey,  27 
Tex.  593,  594.  See,  also,  Green  v. 
White,  18  Tex.  Civ.  App.  509,  513,  45 
S.  W.  389,  affirmed  in  93  Tex.  708,  no 
op.;  Lockridge  v.  Baldwin,  20  Tex.  303, 
304. 

Rules  of  Railroad  Company. — Where 
the  rules  of  a  railroad  company  are  in 
writing,  the  written  rules  are  the  best 
evidence,  and  should  be  offered  or  their 
absence  accounted  for  before  resorting 
to  secondary  evidence.  As  appellant 
did  not  bring  itself  within  this  rule,  the 
court  did  not  err  in  excluding  the  testi- 
mony offered.  Texas,  etc.,  R.  Co.  v. 
Boyd,  6  Tex.  Civ.  App.  205,  206,  24  S. 
W.  1086  (see  93  Tex.  740,  no  op.),  ap- 
plication dismissed).  See,  also,  Mis- 
souri, etc.,  R.  Co.  v.  Pawkett,  28  Tex. 
Civ.  App.  583,  68  S.  W.  323;  affirmed 
in  95  Tex.  683,  684,  no  op.;  Missouri 
Pac.  R.  Co.  v.  Lamothe,  76  Tex.  219, 
223,   13   S.   W.    194. 

But  where,  in  an  action  against  a 
railroad,  there  was  testimony  that  not 
all  the  rules  of  the  company  were 
printed  or  promulgated  by  posting  on 
bulletin  boards,  and  that  there  were 
unwritten  rules  in  use,  admission  of 
testimony  as  to  what  certain  rules 
were  was  not  error,  on  the  ground  that 
the  rules  themselves  were  the  best 
evidence.  Galveston,  etc.,  Ry.  Co.  v. 
Brown  (Civ.  App.),  59  S.  W.  930,  re- 
versed, on  another  point,  in  63  S.  W. 
305;  Galveston,  etc.,  R.  Co.  v.  Henning 
(Civ.  App.),  39  S.  W.  302,  305,  affirmed 
in   90  Tex.  656. 

Statement  to  Mercantile  Agency.— 
A  witness  cannot  testify  as  to  the  con- 
tents of  a  written  statement  made  to 
a  mercantile  agency,  for  the  reason 
that  the  writing  itself  is  the  best  evi- 
dence, and,  before  oral  testimony  of 
its  contents  can  be  introduced,  the , 
proper  legal   predicate   should   be   laid.  I 


Bruce  v.  Bruce   (Civ.  App.),  89  S.  W. 
435,  436. 

Telegraphic  Message. — "Appellants 
proposed  to  read  in  evidence  the  tele- 
graphic message  which  they  claimed 
to  have  received  from  appellee.  Ap,- 
pellee  denied  that  he  had  sent  such 
message,  and  objected  to  the  introduc- 
tion of  it,  and  his  objection  was  sus- 
tained. Held,  this  was  not  error.  The 
message  offered  was  secondary  evi- 
dence. The  original  message  as  writ- 
ten by  the  sender  was  the  best  evi- 
dence, and  its  nonproduction  was  not 
accounted  for.  (Scott  &  Jernigan, 
Law  of  Tel.,  §  341;  1  Whart.  on  Ev., 
§  76;  Gray  on  Com.  by  Tel.,  §  128.) * 
Abernathy  &  Co.  v.  Hewlett,  2  App. 
Civ.  Cases,  §§  805,  806.  See  the 
title  TELEGRAPHS  AND  TELE- 
PHONES. 

Testimony  to  establish  the  contents 
of  a  telegram  is  not  admissible  in  the 
absence  of  evidence  showing  its  loss 
or  destruction.  Prather  v.  Wilkens,  68 
Tex.  187,  4  S.  W.  252;  Chester  v.  State, 
23  Tex.  Crim.  App.  577. 

Title  to  LancL— A  transaction  in- 
volving the  transfer  of  title  to  land 
can  not  be  shown  by  oral  statements 
since  the  nature  of  the  transaction  im- 
ports a  writing  which  would  be  the 
best  evidence.  Rogers  v.  Wallace 
(Civ.  App.),  28  S.  W.  246,  247.  See, 
also,  Glasscock  v.  Stringer  (Civ.  App.)i 
32  S.  W.  920,  924,  affirmed  in  93  Tex. 
684,  no  op. 

Writ. — Parol  evidence  of  the  con- 
tents^  of  a  writ  is  inadmissible,  as  the 
writ  itself  is  the  best  evidence.  Luck 
v.  Zapp,  1  Tex.  Civ.  App.  528,  21  S.  W. 
418. 

Written  Contract. — A  statement  by  a 
consignor  that  he  shipped  cattle  with 
the  privilege  of  putting  them  on  the 
market  at  an  intermediate  point,  is  in- 
admissible, as  not  being  the  best  evi- 
dence, where  it  appears  that  the  con- 
tract under  which  the  shipment  was 
made  was  in  writing.  San  Antonio, 
etc.,  Co.  v.  Woodley,  20  Tex.  Civ.  App. 
216,  49  S.  W.  691. 
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Written  Conveyance. — Where  the 
deposition  of  a  witness  shows  that  the 
alleged  transfer  of  a  certificate  was  in 
writing,  and  was  still  in  existence,,  the 
written  conveyance  was  the  best  evi- 
dence of  the  transaction,  and  it  was 
not  error  to  exclude  the  parol  testi- 
mony of  the  witness  concerning  it. 
Harvey  v.  Cummings,  68  Tex.  599,  604, 
5  S.  W.  513. 

Written  Transfer. — Where  there  is 
evidence  that  the  transfer  of  an  ac- 
count is  in  writing,  the  production  of 
such  written  transfer  as  the  best  evi- 
dence, or  an  account  for  failure  to 
produce,  is  necessary  before  second- 
ary evidence  is  admissible.  Bruce  v. 
Strawn  Coal-Min.  Co.  (Civ.  App.),  59 
S.  W.  52,  53. 

The  acts  of  the  common  council  of 
a  municipal  corporation  can  only  be 
shown  by  the  minutes  of  the  meetings 
of  such  council;  and  such  action  by  the 
council,  in  the  absence  of  proof  of  the 
loss  or  destruction  of  its  records,  could 
only  be  shown  by  the  authenticated 
minutes  of  the  meeting  at  which  such 
action  was  had.  Wagner  v.  Porter 
(Civ.  App.),  56  S.  W.  560,  561.  See, 
generally,  the  title   ORDINANCES. 

Records  of  Corporation. — It  is  in- 
competent to  prove  by  parol  the  rec- 
ords of  a  corporation  without  showing 
the  loss  of  the  original  record  or 
otherwise  accounting  for  the  absence 
of  such  original.  Guadalupe,  etc, 
Stock  Ass'n  v.  West,  76  Tex.  461,  13 
S.  W.  307.  See,  generally,  the  title 
CORPORATIONS. 

c.   Exceptions  to  Rule. 
Writing  Collateral  to  Main    Issue.— 

"Where  the  existence  and  not  the 
formal  execution  of  the  instrument  is 
the  subject  of  inquiry,  or  where  the 
writing  is  collateral  to  the  principal 
parts,  and  it  is  on  these  facts  that  the 
claim  is  founded,  the  better  opinion 
seems  to  be  that  the  confession  of  the 
party  precisely  identified  is  admissible 
as  primary  evidence  of  the  facts  re- 
cited  in   the  writing."     (1   Greenl.   Ev., 


§  96.)  Dooley  v.  McEwing,  8  Tex. 
306,  307. 

Where  the  contents  of  a  writing  are 
not  directly  in  issue,  parol  evidence  is 
admissible  without  producing  the  writ- 
ing or  accountng  for  its  nonproduc- 
tion.  Gooch  v.  Addison,  13  Tex.  Civ. 
App.  82,  35  S.  W.  63,  affirmed  in  93 
Tex.  708,  no  op.  See,  also,  Smith  v. 
Eckford  (Sup.),  1<8  S.  W.  210. 

Where  a  contract  was  not  the  basis 
of  the  plaintiff's  suit,  but  was  only  in- 
cidentally connected  with  it,  testimony 
is  admissible  without  producing  that 
instrument.  International,  etc.,  R.  Co. 
v.  Lynch  (Civ.  App.),  99  S.  W.  160, 
affirmed  in  102  Tex.  585,  no  op. 

Where  there  is  no  contention  as  to 
the  contents  of  a  written  lease,  it  is 
competent  to  prove  by  parol  its  ex- 
istence and  its  transfer  without  ac- 
counting for  its  nonproduction.  How- 
ard v.  Britton  &  Co.,  71  Tex.  286.  9  S. 
W.  73. 

Where  there  is  nothing  in  a  deed  of 
a  peculiar  character,  requiring  its  pro- 
duction as  the  best  evidence  of  the 
matters  in  issue,  parol  evidence  of 
fraud  in  the  sale  may  be  given  without 
producing  it  upon  notice  to  do  so. 
Condict  v.   Brown,   21   Tex.  422. 

To  the  admission  of  the  testimony 
of  the  officials  of  the  penitentiary  to 
the  effect  that  certain  convicts  in  their 
custody,  to  whom  the  accused  had  ac- 
cess, were  convicted  for  counterfeit- 
ing, the  defense  interposed  the  objec- 
tion that  the  best  evidence  was  the 
record  of  their  conviction.  Held,  that, 
inasmuch  as  the  officials  had  them  in 
charge  by  legal  process  certifying  their 
conviction,  and  they  not  being  in  pos- 
session of  the  record  evidence,  it  was 
competent  for  them  to  state  the  of- 
fense of  which  the  convicts  had  been 
convicted,  as  certified  to  them.  And 
held,  further,  that  this  evidence  was 
|  merely  of  a  collateral  fact  involved  in 
I  the  investigation.  Long  r.  State.  10 
I  Tex.   Crim.   App.   186,  187. 

Testimony  from  Personal  Knowl- 
edge.— Where   a   witness  testifies  as  to 
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his  personal  knowledge  concerning  the 
time  a  debt  was  created,  his  testimony 
is  not  open  to  the  objection  that  it  is 
secondary  since  the  books  themselves 
are  not  in  this  case  the  best  evidence. 
Echols  v.  Jacobs  Mercantile  Co.,  38 
Tex.  Civ.  App.  65,  69,  84  S.  W.  1082„ 
affirmed  in  101  Tex.  634,  no  op.  See, 
also,  Capera  v.  Mignon  (Civ.  App.),  33 
S.  W.  882,  883;  Texas,  etc.,  R.  Co  v. 
Leggett,  44  Tex.  Civ.  App.  296,  99  S. 
W.  176;  Ft.  Worth,  etc.,  R.  Co.  v. 
Spear  (Civ.  App.),  107  S.  W.  613. 

A  witness  who  had  derived  his 
knowledge  of  the  value  of  a  physician's 
practice  in  part  from  his  books  stated 
that  from  his  knowledge  of  his  busi- 
ness, independent  of  information  de- 
rived from  the  books,  he  could  esti- 
mate it,  and  from  such  knowledge 
placed  it  at  $4,000  to  $5,000  per  year, 
the  estimate  based  on  examination  of 
the  books  being  larger.  Held,  that 
an  objection  to  the  testimony  on  the 
ground  that  the  information  was  de- 
rived from  the  books,  which  were  not 
produced,  was  properly  overruled. 
Gulf,  etc.,  R.  Co.  v.  Brown,  16  Tex. 
Civ.  App.  93,  40  S.  W.  608,  writ  of  er- 
ror dismissed  (see  93  Tex.  684,  no  op.). 

Where  the  defendant  offered  to 
prove  by  a  witness  that  a  writing 
shown  to  him  and  purporting  to  be  a 
balance  sheet  or  transcript  of  balances 
of  accounts  on  the  books  of  the  firm  of 
B.  &  McK.  at  the  time  of  levy  was  a 
true  and  correct  transcript  of  such  bal- 
ance taken  from  the  said  books  by 
him,  and  of  which  he  had  been  the 
keeper,  and  that  the  several  items  of 
the  same  were  correct,  both  of  his 
knowledge  and  from  the  books,  to 
which  proof  by  the  witness  and  to  any 
reference  to  said  balance  sheet  plain- 
tiffs objected,  because  the  books  them- 
selves were  the  best  evidence  of  the 
facts  sought  to  be  proved,  which  ob- 
jection was  overruled  by  the  court, 
and  the  witness  was  permitted  to  read 
the  several  items  therein  contained, 
and  to  prove  their  truth  from  his  rec- 


ollection, and  that  they  were  taken 
directly  from  the  books,  it  was  held 
there  was  no  error.  Converse  &  Co. 
v.  McKee,  14  Tex.  20. 

Instrument  Already  in  Evidence. — 
A  witness  called  to  identify  a  transfei 
in  which  an  error  occurs,  as  relating 
to  a  certificate  located  and  surveyed  by 
such  witness,  may  speak  of  such  trans- 
fers; and  the  testimony  is  not  second- 
ary, the  instruments  themselves  be- 
ing in  evidence.  Peterson  v.  Lowry,  48 
Tex.  408. 

Parol  evidence  of  the  property  a 
party  put  in  his  schedule  filed  with  his 
assignment  in  bankruptcy  is  admissible 
as  primary  evidence  on  the  question 
whether  certain  property  was  included 
by  him  as  part  of  his  assets  when  he 
made  the  assignment,  though  the 
schedule  is  not  accounted  for,  the  fail- 
ure to  include  being  a  circumstance 
tending  to  show  that  at  the  time  the 
party  did  not  claim  an  interest  in  the 
property.  Clark  v.  Clark,  21  Tex.  Civ. 
App.  371,  51  S.  W.  337. 

It  seems  that  a  parol  contract  made 
upon  bids,  in  writing,  made  in  response 
to  written  notices,  may  be  proven,  al- 
though the  written  notice  and  bid  be 
not  produced.  Laird  v.  Bass,  50  Tex. 
412,  413. 

Since  a  land  certificate  may  be  trans- 
ferred by  parol  as  well  as  in  writing, 
the  fact  that  the  transfer  is  in  writing 
will  not  prevent  proof  of  transfer  by 
parol,  even  though  the  writing  be  not 
produced  or  accounted  for.  Jones  v. 
Rens,  5  Tex.  Civ.  App.  628,  24  S.  W. 
674,  affirmed  in  93  Tex.  711,  no  op. 

The  military  orders  of  a  Confederate 
general  in  command  of  a  department, 
issued  during  the  late  war,  when  of- 
fered by  one  who  seeks  to  establish 
under  them  his  authority  at  the  time 
to  act,  are  admissible  in  evidence  as 
original  documents,  without  affidavit  of 
loss  and  search  for  the  law  or  superior 
order  authorizing  their  issuance.  Jones 
v.  Williams,  41  Tex.  390. 

The  admissions  of  a    party    of    the 
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contents  of  a  written  instrument  may 
be  received  in  evidence  against  him 
without  the  production  of  the  writing 
or  accountng  for  its  absence.  Hoefling 
v.  Hambleton,  84  Tex.  517,  19  S.  W. 
689;  Dooley  v.  McEwing,  8  Tex.  306. 
See,  generally,  the  title  DECLARA- 
TIONS AND  ADMISSIONS. 

Powers  of  Public  Officer.— If  the 
powers  of  a  public  officer  are  defined 
by  written  law,  known  and  accessible, 
it  would  be  the  best  evidence;  but,  if 
the  written  law  could  not  be  pro- 
cured, nor  written  instructions,  but 
the  powers  depended  on  verbal  instruc- 
tions, or  upon  custom,  then  verbal 
testimony  could  properly  be  resorted 
to.    Jones  v.  Garza,  11  Tex.  186,  207. 

"If  there  is  any  written  law  defining 
the  powers  of  the  political  chief  of  the 
department,  in  relation  to  the  granting 
of  the  public  domain,  it  has  not  been 
shown;  nor  are  we  advised  of  its  ex- 
istence; and,  in  the  period  of  a  few 
years,  from  the  subversion  of  the 
Spanish  monarchy  to  the  settlement  of 
a  regular  organized  government  under 
the  republic,  it  may  well  be  supposed 
that  it  would  be  difficult,  if  not  impos- 
sible, to  find  any  written  law  or  instruc- 
tions defining  and  regulating  the  pow- 
ers of  the  various  officers  employed  in 
the  public  service.  Under  such  cir- 
cumstanced, it  is  not  believed  that 
secondary  evidence  should  be  ex- 
cluded." Jones  v.  Garza,  11  Tex.  183, 
207.  See,  generally,  the  title  PUBLIC 
OFFICERS. 

Relaxation  of  Rule.— A  witness  who, 
in  the  presence  of  the  jury,  has  counted 
the  ballots  cast  for  an  office,  which  are 
numerous,  may  testify  as  to  how  many 
of  the  ballots  had  a  certain  name  writ- 
ten thereon  in  pencil,  as,  where  the  evi- 
dence is  the  result  of  the  examination 
of  numerous  papers,  the  rule  requir- 
ing primary  proof  will  be  relaxed. 
Davis  v.  Harper,  17  Tex.  Civ.  App.  88, 
42  S.  W.  788,  affirmed  (see  93  Tex.  703, 
no  op.). 

"It  is  a  practice  to  admit  parol  evi- 


dence of  purely  introductory  matters 
for  the  sake  of  convenience,  although 
written  evidence1  may  be  in  existence. 
1  Stark.  Ev.,  503."  Parker  v.  Chan- 
cellor, 78  Tex.   524,  527,  15  S.  W.  157. 

2.    Public  Documents  and  Records, 
a.  Judicial  Records. 

The  record  in  a  case  is  the  best  evi- 
dence of  what  was  done  therein,  and 
parol  evidence,  explanatory  of  what 
was  done,  or  understood  by  the  parties 
thereto  to  have  been  done,  is  not  admis- 
sible to  contradict  the  record.  Allen 
v.  Read,  66  Tex.  13.  17  S.  W.  115. 

"Where  it  is  proposed  to  prove  the 
contents  of  a  record,  the  record  books, 
or  books  of  original  entries,  is  the 
best,  or  primary  evidence;  and  if  pro- 
duced, are  always  admissible;  though 
copies  are,  in  general  admissible,  on 
account  of  the  inconvenience  of  pro- 
ducing in  court  the  originals;  and,  on 
general  principles,  there  is  the  same 
necessity  to  account  for  the  nonpro- 
duction  of  the  letter,  where  the  former 
are  proposed  to  make  proof  of  them, 
as  in  other  cases  of  the  proof  of  origi- 
nal writings  by  copies.  They  are  not 
admissible  as  a  substitute  for  the  origi- 
nals unless  made  so  by  statute."  Peck 
v.  Clark,  18  Tex.  239,  241.  See,  also, 
Watters  v.  Parker  (Sup.),  19  S.  W. 
1022. 

It  .is  not  competent  to  prove  a  rec- 
ord still  in  existence,  by  oral  testi- 
mony, as  a  means  of  establishing  a  title 
of  record,  in  lieu  of  the  ordinary  mode 
of  proving  records.  State  v.  Cardinas. 
47  Tex.  250,  251. 

"It  is  scarcely  necessary  to  cite  au- 
thorities in  support  of  a  proposition  so 
elementary  as  that  the  original  docu- 
ments and  records  containing  the  pro- 
ceedings in  the  probate  courts  of  the 
state,  when  produced,  are  admissible  in 
evidence.  Being  documents  of  a  na- 
ture which  there  may  be  an  inconven- 
ience in  removing,  and  which,  because 
they  are  records  of  a  court,  the 
keeper  thereof  can  not  ordinarily  be 
required  to  produce  or  remove  into  an- 
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other  court,  they  may  be  proved  by 
means  of  a  copy  duly  authenticated. 
But  when  the  originals  are  actually 
produced,  they  undoubtedly  are  ad- 
missible as  evidence,  and  are  the  best 
evidence  of  their  contents.  An  origi- 
nal supposes  no  better  evidence  in  ex- 
ist nee."  Houze  v.  Houze,  16  Tex. 
398,    602. 

"That  the  contents  of  judicial  rec- 
ords, unless  lost  or  destroyed,  can  not 
be  proved  by  parol  evidence,  is  an  ele- 
mentary principle  in  the  law  of  evi- 
dence." Williams  v.  Davis,  56  Tex. 
250,  253. 

The  records  of  a  court,  if  they  be  in 
existence,  or  properly  certified  copies 
thereof,  are  the  best  and  generally  the 
only  competent  evidence  of  their  con- 
tents. White  v.  Jones,  67  Tex.  638,  4 
S.  W.  161. 

The  best  evidence  of  the  terms  of  an 
act  of  the  legislature,  is  a  copy  of  the 
enrolled  bill,  duly  certified,  and  it  was 
error  to  exclude  such  evidence  when 
offered  to  show  a  variance  between 
the  statute  as  passed  by  the  legisla- 
ture and  as  printed  among  the  pub- 
lished acts.  Central  Railway  Co.  v. 
Hearne,  32  Tex.  547. 

An  order  granting  a  change  of  venue, 
like  all  other  orders  and  judgments  in 
a  case,  is  entered  of  record  in  the 
minutes  of  the  court  where  the  action 
is  pending  at  the  time.  Therefore  the 
record  itself  is  the  best  evidence,  and 
until  it  is  shown  that  such  evidence  can 
not  be  had,  secondary  evidence  or  parol 
evidence  can  not  be  resorted  to.  1 
Greenl.  on  Ev.,  §  504.  Valentine  v. 
State,  6  Tex.  Crim.  App.  439,  444.  See, 
also,  Peeples  v.  Slayden-Kirksey 
Woolen  Mills  (Civ.  App.),  90  S.  W.  61. 

Parol  evidence  of  the  contents  of 
pleading  in  another  cause  can  not  be 
admitted,  when  the  absence  of  the  bet 
ter  evidence  furnished  by  the  papers 
themselves  is  not  accounted  for. 
Hardin   v.    Blackshear,    60   Tex.    132. 

The  judgment  of  conviction  and  that 
alone  is  the  legal  and  conclusive  proof 


of  the  affiant's  conviction,  and  his 
consequent  infamy,  and  proof  that  the 
records  of  the  court  in  which  he  was 
convicted  were  partially  searched  with- 
out finding  the  judgment,  and  that 
those  records  were  voluminous,  does 
not  bring  the  defense  within  the  rule 
which  would  allow  it  to  resort  to 
secondary  evidence  to  show  the  affi- 
ant's infamy.  1  Greenl.  Ev.,  §  375; 
Cooper  v.  State,  7  Tex.  Crim.  App.  194, 
196.  Perez  v.  State,  10  Tex.  Crim. 
App.  327,  328.  See,  also,  Delaware 
Ins.  Co.  v.  Bonnet,  20  Tex.  Civ.  App. 
107,  48  S.  W.  1104,  affirmed  in  93  Tex. 
704,  no  op. 

The  best  evidence  of  the  proceed- 
ings of  a  commissioner's  court  is  the 
record  there  kept.  Brown  v.  Reese, 
67   Tex.   318.   3   S.   W.   292. 

There  could  be  no  higher  or  better 
evidence  of  the  suing  out  of  an  attach- 
ment than  that  which  the  record  of 
the  case  afforded.  Castro  v.  Whitlock 
&  Co.,  15  Tex.  437,  440. 

In  a  trial  of  the  right  of  property 
levied  upon  by  execution  from  another 
county,  a  certified  copy  of  the  record 
of  the  suit  is  the  best  evidence  of  the 
particular  indebtedness  which  the 
plaintiff  is  seeking  to  enforce.  Mills 
v.  Howeth,  19  Tex.  257. 

Orders  of  Probate  Court. — The  pa- 
pers and  orders  of  the  probate  court, 
or  copies  thereof,  are  the  best  evidence 
to  show  that  an  administration  is  not 
closed;  oral  testimony  to  that  effect  is 
secondary  evidence.  Williams  v. 
D^vis.  56  Tex.  250.  See  Dosche  v. 
Nette,   81    Tex.   265,  16  S.  W.   1013. 

b.    Records  Other  than  Judicial. 

See,  generally,  the  title   RECORDS. 

As  to  the  admissibility  of  copies  of 
the  land  office  records,  see  the  title 
PUBLIC  LANDS. 

The  records  of  the  general  postofince 
department  at  Washington  are  the  best 
evidence  of  the  date  when  a  postofince 
was  established;  hence  the  testimony 
of  a  witness  as  to  the  date  when  he 
received  a  letter  from  that  office  was 


Digitized  by 


Google 


Best  and  Secondary  Evidence 


properly  excluded.  Howard  z/.  Russell, 
75  Tex.  171,  12  S.  W.  525. 

it  was  not  competent  for  the  county 
surveyor  to  testify  that  the  records  of 
his  office  recognized  a  corner  as 
claimed  by  defendant  as  the  corner  of 
a  certain  county,  the  records  not  be- 
ing produced  or  accounted  for.  Mat- 
thews i/.  Thatcher,  33  Tex,  Civ.  App. 
133,   76  S.  W.  61. 

Where  the  commissioner  of  the  gen- 
eral land  office  testifies  as  to  records 
in  his  office,  it  is  a  good  objection  that 
the  records  are  not  produced.  They 
are  higher  evidence  than  the  commis- 
sioner's conclusions  as  to  their  con- 
tents. Pas.  Dig.,  art.  3715,  note  839; 
Bass  v.  Mitchell,  22  Tex.  285,  293; 
Stafford  v.  King,  30  Tex.  257,  259.  See 
the  title  PUBLIC  LANDS. 

The  deposition  of  the  commissioner 
of  the  general  land  office  is  not  admis- 
sible to  prove  a  matter  of  fact  shown 
by  the  records  of  his  office.  Bass  v. 
Mitchell,  22  Tex.  2«5.  See,  also,  Staf- 
ford v.  King,  30  Tex.  257,  259;  Patter- 
son v.  Knapp  (Civ.  App.),  99  S.  W. 
125,   126   (see   100  Tex.  587). 

Where  a  certified  copy  of  the  rec- 
ord can  be  produced,  statements  of 
witnesses  concerning  the  contents  of 
the  record  are  not  admissible.  Bigham 
v.  Talbot,  63  Tex.  271,  274.  See,  also, 
Stafford  v.  King,  30  Tex.  257;  Williams 
v.  Davis,  56  Tex.  250. 

A  certified  copy  of  the  record  of  a 
chattel  mortgage  is  secondary  evidence 
and  incompetent  in  absence  of  testi- 
mony to  the  loss  or  destruction  of  the 
original.  Boydston  v.  Morris,  71  Tex. 
697,  10  S.  W.331. 

Parol  evidence  of  the  contents  of 
the  oath  subscribed  by  G.  when  he 
registered  as  a  voter  in  Nebraska,  is 
not  admissible  when  it  has  not  been 
shown  that  the  original  was  not  a 
record  of  which  a  copy  could  be  pro- 
cured, or  that  the  original  could  not  be 
produced  at  the  trial.  Thompson  Sav. 
Bank  v.  Gregory  (Civ.  App.).  59  S. 
W.  622,  624.  affirmed  in  98  Tex.  636. 
no  op. 


a    Records  of  Deeds,  Wills  and  Pat- 
ents. 

See,  generally,  the  title  RECORD- 
ING ACTS. 

"The  book  of  registry  contains  but 
a  copy  of  the  original,  and,  of  course, 
is  but  secondary  evidence,  and,  as 
such,  is  inadmissible,  without  account- 
ing for  the  nonproduction  of  the  origi- 
nal, or  primary  evidence;  unless,  where 
the  statute  makes  the  recorded  copy 
supply  the  place  of  primary  evidence; 
and  then  to  render  the  copy  admissible, 
the-  statute  must  be  complied  with. 
The  nonproduction  of  the  original  was 
not  accounted  for  (in  this  case),  nor  was 
the  direction  and  requirement  of  the 
statute  observed.  Hence  the  evidence 
proposed  was  clearly  inadmissible." 
Peck  v.  Clark,  18  Tex.  239,  241.  See, 
also,  Styles  v.  Gray,  10  Tex.  503. 

"It  is,  we  think,  too  plain  for  argu* 
ment,  that  a  certified  copy  by  the  com- 
missioner of  a  patent  thus  registered 
in  said  office  is  admissible  as  second- 
ary evidence  of  the  contents  of  the 
patent,  where  a  proper  predicate  for 
the  admission  of  secondary  evidence 
has  been  laid.  (Paschal's  Dig.,  art. 
3715.)"  McClelland  v.  Moore,  48  Tex. 
355,  362. 

The  records  of  patents  in  the  gen- 
eral land  office  stand  in  the  same  posi- 
tion, and  have  equal  dignity  and  the 
same  effect,  as  the  original  patents  de- 
livered to  the  grantee.  (McGarrahan 
v.  Mining  Co.,  96  U.  S.  316,  319,  24  L 
Ed.  630).  A  certified  copy  of  a  patent 
from  those  records  is  primary  evi- 
dence of  its  issuance.  Ney  v.  Murame. 
66  Tex.  268,  17  S.  W.  407. 

When  a  certified  copy  of  a  duly 
recorded  will  is  introduced  in  evidence, 
there  is  no  necessity  to  account  for  the 
original;  the  certified  copy  is  of  equal 
dignity,  as  evidence,  with  the  original. 
(Paschal's  Dig.,  5372;  Rev.  Stat  4875. 
4876.)  Hickman  v.  Gillum,  66  Tex.  314 
1  S.  W.  339. 

d.   Proof  of  Foreign  Laws. 

"Necessity    requires    the    records  of 
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other  courts  to  be  proven  by  tran- 
script. The  records  themselves  must 
remain  in  the  proper  office,  and  in  the 
custody  of  their  keeper,  and  tran- 
scripts or  copies  only  can  be  used  for 
their  proot  elsewhere.  But  in  the  court 
where  the  record  exists,  the  production 
of-  the  original  is  the  best  proof'  of  its 
existence."  Wallis  v.  Beauchamp,  15 
Tex.  303,  306. 

"The  right  to  recover  interest  on 
claims  for  money  was  not  recognized 
at  common  law;  and  in  countries  where 
that  system  is  the  basis  of  their  juris* 
prudence  interest  is  generally  the  crea- 
ture of  the  statute.  The  plaintiff  had 
averred  that  there  was  a  legal  rate  of 
interest  in  New  York,  evidently  mean- 
ing that  the  rate  was  established  by 
law;  and  if  so,  parol  evidence  was  in- 
admissible to  establish  the  fact.  If  the 
rate  of  interest  depended  upon  usage 
which  had  the  force  of  law,  it  was 
susceptible  of  proof  by  parol,  but  it 
should  have  been  proven  as  a  usage. 
The  evidence  does  not  conduce  to 
prove  any  fact  from  which  a  legal  con- 
clusion might  be  deduced  as  to  the 
rate  of  interest.  It  does  not  prove 
either  the  existence  of  a  law  or  of  a 
usage  by  which  such  rate  is  estab* 
lished.  It  is  in  itself  a  conclusion  of 
law,  and  not  the  proof  of  a  fact,  and 
the  objection  to  its  admission  should 
have  been  sustained."  Tryon  v. 
Rankin,  9  Tex.  595,  598.  See  the  title 
USAGES  AND  CUSTOMS. 

S.  Payment 

See  the  titles  PAYMENT;  RE- 
CEIPTS. 

A  receipt  is  not  the  only  nor  the  best 
evidence  of  the  payment  of  the  money. 
It  is  not  an  instrument  which  the  law 
requires  to  be  in  writing;  nor  did  it 
evidence  any  contract  between  the  par- 
ties; nor  was  the  existence  or  contents 
of  the  receipt  the  question  in  dispute. 
It  was  a  matter  collateral  to  the  ques- 
tion in  issue,  the  payment  of  the 
money,  and  there  was  no  necessitv  to 
produce  it,  or  account  for  its  nonpro- 


duction,  to  let  in  other  evidence  of 
the  payment.  McAlpin  v.  Ziller,  17 
Tex.  508,  514. 

Where  the  payee  of  the  note  testi- 
fied that  it  was  paid,  and  there  was  no 
controversy  as  to  the  payment,  objec- 
tion to  plaintiffs  testimony  that  he 
paid  it  in  part  by  a  check,  on  the 
ground  that  the  check  was  the  best 
evidence,  was  not  well  taken.  Boren 
v.  Boren,  29  Tex.  Civ.  App.  221,  68  S. 
W.  184. 

"The  entries  made  by  a  party  in  his 
books  of  payments  made  can  not  be 
better  testimony  to  prove  such  pay- 
ments than  the  sworn  testimony  of 
those  who  made  or  received  the  pay- 
ments. (Townsend  v.  Coleman,  20 
Tex.  817,  821;  1  Greenl.  Ev.  117; 
Whart.  Ev.  77.)"  Austin  City  Water 
Co.  v.  Capital  Ice  Co.,  1  App.  Civ. 
Cases,  §  1132.  See,  also,  Smith  v.  First 
Nat.  Bank,  43  Tex.  Civ.  App.  495,  95 
S.  W.  1111,  affirmed  in  101  Tex.  659, 
no  op. 

Parol  testimony  to  payment  of  taxes 
is  competent.  It  is  not  necessary  to 
produce  the  tax  receipts.  McDonough 
v.  Jefferson  County,  79  Tex.  535,  15  S. 
W.  490. 

4.    Official  Character  of  Public  Officer. 

"While  the  general  rule  is  that  the 
best  evidence  by  which  a  fact  can  be 
proved  must  be  produced,  or  its  ab- 
sence accounted  for,  before  secondary 
or  inferior  evidence  is  admissible,  a 
well-established  exception  to  this  gen- 
eral rule  is  that  the  official  character  of 
an  alleged  public  officer  need  not  be 
proved  by  the  commission  or  other 
written  evidence  of  the  right  of  such 
officer  to  act  as  such,  except  in  an  is- 
sue directly  between  the  officer  and 
the  public.  Such  proof  may  be  made 
originally  by  parol  evidence,  and  is 
sufficient  if  it  shows  the  person  to  be 
a  de  facto  officer.  This  exception  to 
the  general  rule  is  founded  upon  public 
convenience,  and  is  as  well  established 
as  is  the  general  rule.  (1  Greenl.  Ev., 
§§   83-92;   Whart.   Crim.    Ev.,   §   164;   1 
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Whart.  Ev.,  §  78;  Abbott's  Tr.  Ev.,  p. 
193.)"  Woodson  v.  State,  24  Tex. 
Crim.  App.  153,  161.  See,  generally, 
the  title  PUBLIC  OFFICERS. 

n.    Secondary  Evidence. 

A.    ADMISSIBILITY. 

General  Rule. — "In  general,  where 
the  best  evidence  is  not  attainable,  a 
party  may  resort  to  secondary  evi* 
dence."  Cheatham  v.  Riddle,  8  Tex. 
162,  165.  See,  also,  Mapes  v.  Leal,  27 
Tex.  346. 

"The  general  rule  is  that  secondary 
evidence  of  the  contents  of  a  written 
instrument  is  not  admissible  until  the 
nonproduction  of  the  original  has  been 
satisfactorily  accounted  for.  1  Starkie 
on  Evidence,  marg.  pp.  368,  369." 
Reliance  Lumber  Co.  v.  Western 
Union  Tel.  Co.,  58  Tex.  394,  398; 
Mugge  &  Co.  v.  Adams,  76  Tex.  448,  13 
S.  W.  330;  1  Greenl.  Ev.,  sec.  87.  See, 
also,  Dooley  v.  McEwing,  8  Tex.  306, 
307;  Cotton  v.  Campbell,  3  Tex.  493; 
Sims  v.  Chance,  7  Tex.  561;  Ft.  Worth, 
etc.,  R.  Co.  v.  Garlington,  41  Tex.  Civ. 
App.  340,  92  S.  W.  270;  Low  v.  Tandy, 
70  Tex.  745,  746,  8  S.  W.  620;  Watson 
v.  Walker  &  Co.,  67  Tex.  651,  4  S.  W. 
576;  Missouri  Pac.  R.  Co.  v.  Fagan,  72 
Tex.  127,  130,  9  S.  W.  749;  Morris  & 
Co.  v.  Southern  Shoe  Co.,  44  Tex.  Civ. 
App.  488,  491,  99  S.  W.  178;  Smith  v. 
Texas,  etc.,  R.  Co.  (Civ.  App.),  105 
S.  W.  528,  532;  Eppler  v.  Brown  (Civ. 
App.),  30  S.  W.  710. 

Where  it  is  disclosed  by  the  testi- 
mony that  the  authority  referred  to 
was  in  writing,  which  was  the  best  evi- 
dence, parol  evidence  of  its  purport  is 
not  admissible  without  accounting  for 
the  absence  of  the  writing.  Tinsley  v. 
Penniman,  83  Tex.  54,  18  S.  W.  718. 
See,  also,  Cason  v.  Laney  (Civ.  App.), 
27  S.  W.  420;  Eddy  v.  Lowry  (Civ. 
App.),  24  S.  W.  1076;  Texas,  etc.,  R. 
Co.  v.  Smith.  34  Tex.  Civ.  App.  571,  79 
S.  W.  614,  affirmed  in  98  Tex.  635,  no 
op.  Hall  v.  York,  16  Tex.  18,  21;  Cobb 
v.    Bryan    (Civ.    App.),    97    S.    W.    513. 


516;  Buchanan  v.  Western  Union  Tel. 
Co.    (Civ.  App.),   100  S.  W.  974,  976. 

A  bill  of  sale  having  been  attested 
by  a  subscribing  witness,  it  was  held 
that  secondary  evidence  of  its  execu- 
tion by  one  who  was  present  and  saw 
it  signed  by  the  vendor  was  not  ad- 
missible until  the  nonproduction  of  the 
subscribing  witness  was  accounted  for 
or  explained  by  the  state.  Graves  p. 
State,  28  Tex.  Crim.  App.  354,  355. 

Testimony  of  a  foreman  in  charge 
of  the  company's  inspectors  of  engine* 
that  the  record  of  inspections  kept  by 
him  showed  that  the  spark  arrester  of 
the  particular  engine  was  in  good 
condition  was  properly  excluded  where 
it  was  shown  that  he  made  the  entry 
from  a  report  handed  him  by  a  boiler 
maker,  and  it  did  not  appear  where 
the  latter  got  it,  or  who  made  the  in- 
spection, or  that  the  foreman  ever  saw 
the  engine,  and  the  nonproduction  of 
the  better  evidence  was  not  accounted 
for.  St.  Louis,  etc.,  R.  Co.  v.  Miller, 
27  Tex.  Civ.  App.  344,  66  S.  W.  139, 
affirmed  in  95  Tex.  685,  no  op. 

Where  the  recitals  in  a  land  certifi- 
cate show  that  the  right  of  the  vendor 
to  the  certificate  was  established  by  an 
order  of  the  court,  the  recital  is,  at 
best,  only  secondary  evidence  of  the 
right  of  the  vendor  to  the  certificate, 
and  is  not  admissible  until  the  failure 
to  produce  the  primary  evidence  is 
properly  accounted  for.  Clark  v. 
Kirby   (Civ.  App.),  25  S.  W.  1096. 

The  court  should  exclude  secondary 
evidence  of  the  contents  of  an  instru- 
ment, where  the  original  might  have 
been  obtained  by  a  subpoena  duces 
tecum  to  the  person  into  whose  pos- 
session it  was  traced.  Hall  v.  York, 
16  Tex.  18,  23. 

The  impressions  of  a  witness  are  not 
admissible  to  prove  a  conveyance 
where  the  deed  has  not  been  produced 
and  no  reason  for  failure  to  produce  it 
has  been  given.  Macdonnell  r.  Fuentes. 
7  Tex.  Civ.  App.  136,  26  S.  W.  792.  af- 
firmed in  93  Tex.  713,  no  op. 
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"A  defendant  does  not  entitle  him- 
self to  the  use  of  secondary  evidence 
merely  by  the  charge  of  a  combination 
and  conspiracy  between  the  plaintiff 
and  a  third  party,  who  has,  as  he  al- 
leges, control  of  the  primary  evidence 
upon  which  he  rests  his  defense.  He 
can  not,  by  simply  making  such  a 
charge  in  general  terms,  with  the 
prayer  that  such  party  be  made  a 
plaintiff  in  the  case,  deprive  the  plain- 
tiff of  the  right  to  claim  that  second- 
ary evidence  should  not  be  received 
to  defeat  his  action,  until  it  was  made 
to  appear  that  the  primary  evidence 
could  not  be  procured."  Baily  v.  Tram- 
mell,  27  Tex.  317.  326. 

Copies  of  the  record  of  a  deed  may 
be  admissible  as  common-law  evi- 
dence, where  a  proper  foundation  is 
laid  for  secondary  evidence,  although 
the  certificate  of  acknowledgment  of 
the  deed  was  insufficient  to  entitle  it 
to  be  recorded.  Heintz  v.  O'Donnell, 
17  Tex.  Civ.  App.  21,  42  S.  W.  797,  See 
the  title  DOCUMENTARY  EVI- 
DENCE. 

As  between  the  testimonio  and  land 
office  copy,  the  former,  on  general 
principles,  would  be  the  best  evidence. 
The  latter  would  be  but  secondary; 
and  in  order  to  its  admission  it  would 
be  necessary  for  the  party  offering  it  to 
account  for  the  nonproduction  of  the 
testimonio.  Wheeler  v.  Moody,  9  Tex. 
372.  See,  also,  Nicholson  v.  Horton, 
23  Tex.  47.  See  the  title  PUBLIC 
LANDS. 

Photographic  copies  of  instruments 
sued  on  can  only  be  used  as  secondary 
evidence.  Eborn  v.  Zimpelman,  47 
Tex.   503,   504. 

B.    SUFFICIENCY. 

When  secondary  evidence  is  re- 
sorted to  for  the  purpose  of  establish- 
ing the  former  existence  of  a  deed 
claimed  to  be  lost,  and  no  copy  of 
which  was  preserved,  after  the  lapse 
of  twenty  years  a  general  description 
of  the  property  conveyed  and  of  the 
substance  of  the  deed  is  all  that  can 


be  required.  Parks  v.  Caudle,  58  Tex. 
216.  See  Coates  v.  Bush,  23  Tex.  Civ. 
App.  139,  56  S.  W.  617,  affirmed,  in  93 
Tex.  658,  no  op. 

C.    GROUNDS  FOR  ADMISSION. 
1.    Loss  or    Destruction     of     Primary 
Evidence. 

General  Rule. — See,  generally,  the 
title  LOST  INSTRUMENTS  AND 
RECORDS. 

"A  party  ordinarily  has  the  right  to 
require  his  antagonist  to  produce  the 
primary  evidence  of  such  facts  as  he 
may  propose  to  establish  in  the  cause; 
but  where,  by  reason  of  the  loss  or  de- 
struction of  the  primary  evidence,  it 
can  not  be  had,  then  by  an  appropriate 
affidavit  showing  such  loss  or  destruc- 
tion, and  a  reasonable  and  proper 
search  and  failure  to  find  the  same,  the 
court  may  admit  parol  or  secondary 
evidence  of  the  execution  and  contents 
of  the  instrument."  Johnson  v.  Holla- 
mon,  2  Posey  294,  295.  See,  also, 
Sayles  v.  Bradley,  etc.,  Co.,  92  Tex. 
406,  49  S.  W.  209. 

Proof  of  Lost  Records.— The  great 
preponderance  of  authority  favors  the 
rule,  that  when  a  record  is  lost  or  de- 
stroyed, secondary  evidence  is  admis. 
sible  to  establish  the  fact  of  the  exist- 
ence of  such  a  judgment  and  its  con- 
tents. 2  Black  on  Judg.,  §  969.  Holt  v. 
Maverick,  5  Tex.  Civ.  App.  650,  654,23 
S.  W.  751.  Writ  of  error  dismissed 
(see  86  Tex.  457).  See.  generally,  the 
title  LOST  INSTRUMENTS  AND 
RECORDS. 

When  the  records  of  a  probate  court 
have  been  destroyed,  it  is  competent 
to  show  by  parol  that  an  order  of 
court  was  entered  before  the  destruc- 
tion of  the  record  closing  the  adminis- 
tration. The  entry  upon  the  record 
must  be  shown;  an  order  requiring 
such  entry  would  not  be  admissible. 
Branch  v.  Hanrick,  70  Tex.  731,  732,  8 
S.  W.  539.  See,  also,  Bouldin  v. 
Miller  (Civ.  App.),  26  S.  W.  133,  135, 
affirmed  in  87  Tex.  359.  See  the  title 
RECORDS. 
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Evidence  by  parol  is  admissible  to 
show  that  certain  decrees  of  court  in 
partition  were  made,  and  were  subse- 
quently lost  or  destroyed  (such  evi- 
dence purporting  to  show  the  contents 
of  the  decrees);  and  the  fact  that  what 
purports  to  be  a  full  transcript  of  the 
record  in  such  partition  proceedings  is 
^  in  evidence  in  the  case,  goes  only  to 
the  credibility,  not  the  admissibility, 
of  such  parol  evidence.  Hendricks  v. 
Huffmeyer,  15  Tex.  Civ.  App.  93,  38  S. 
W.  523,  affirmed  in  90  Tex.  577. 

City  Ordinance. — Where  the  records 
of  a  city  have  been  destroyed  by  fire, 
secondary  evidence  may  be  used  to 
prove  a  city  ordinance.  G.  C.  &  S.  F. 
R.  Co.  v.  Calvert,  11  Tex.  Civ.  App. 
297,  32  S.  W.  246,  affirmed  in  93  Tex. 
<>84,  no  op. 

The  pleadings  in  a  suit,  the  extent 
•of  its  decision  being  in  question,  being 
shown  to  be  lost,  parol  evidence  to 
show  what  was  in  controversy  is  com- 
petent. Reast  v.  Donald,  84  Tex.  648, 
19  S.  W.  795;  Hendricks  v.  Huff- 
meyer, 15  Tex.  Civ.  App.  93,  38  S.  W. 
523,  affirmed  in  90  Tex.  577;  Foster  v. 
Wells,  4  Tex.  101,  104;  Bailey  v. 
Knight,  8  Tex.  58,  61;  Graves  v.  White, 
13  Tex.  123,  126;  Robbins  v.  Hubbard 
<Civ.  App.),  108  S.  W.  773,  776;  Latta 
v.  Wiley  (Civ.  App.),  92  S.  W.  433, 
affirmed  in  101  Tex.  646,  no  op.  See, 
also,  Smith  v.  Texas,  etc.,  R.  Co.  (Civ. 
App.),  105  S.  W.  528. 

Issue  of  Adoption. — Where  the  pa- 
per adopting  a  child  as  an  heir  has 
been  lost  and  the  county  records  de- 
stroyed by  fire,  the  issue  of  adoption 
may  be  determined  from  circumstan- 
tial evidence.  Moore  v.  Bryant,  10 
Tex.  Civ.  App.  131,  31  S.  W.  223.  See. 
also,  White  v.  Holman,  25  Tex.  Civ. 
App.  152,  60  5.  W.  437.  See  the  title 
ADOPTION  OF  CHILDREN,  vol.  1, 
p.  156. 

Private  Papers. — "If,  by  accident,  the 
instrument  sued  on  has  been  lost  or 
destroyed,  that  loss  or  destruction 
must  be  accounted  for  and  supplied  ac- 


cording to  the  common-law  rules  of 
evidence.  When  its  positive  loss  or 
destruction  is  established,  the  nature, 
character,  and  terms  of  the  instrument 
may  be  shown  by  secondary  evidence." 
Ricks  v.  Wofford,  31  Tex.  411,  414; 
Fisk  v.  Wilson,  15  Tex.  430;  Wooten 
v.  Dunlap,  20  Tex.  183,  184.  See,  also, 
Carter  v.  Forbes  Lithograph  Mfg.  Co., 
22  Tex.  Civ.  App.  549,  56  S.  W.  227; 
Galveston,  etc.,  R.  Co.  v.  Janert,  49 
Tex.  Civ.  App.  17,  107  S.  W.  963,  af- 
firmed, no  op. 

Field  Notes-— "It  was  admitted  that 
the  old  record  book  was  lost  The 
original  of  these  field  notes  being  ad- 
missible, as  already  shown,  and  they 
being  lost,  the  testimony  of  H.  M. 
Trueheart  was  competent  as  second- 
ary evidence  of  them.  He  identifies 
what  he  copied  as  the  original  record 
of  his  father,  he  testifies  that  he  cor- 
rectly copied  it,  and  the  book  con- 
taining the  copy  which  he  recognized 
was  introduced.  The  fact  that  it  might 
not  have  been  a  proper  record  of  the 
district  surveyor's  office  at  that  time. 
being  a  private  survey,  is  immaterial.'1 
Stewart  v.  Crosby  (Civ.  App.),  56  S. 
W.  433,  435,  affirmed  in  93  Tex.  720, 
no  op.  See  ante,  "Writing  Best  Evi- 
dence of  Its  Contents,"  I,  C,  1,  b. 

Appointment  of  Deputy  Clerk.— 
Oral  proof  is  admissible  to  show  the 
appointment  of  a  deputy  clerk  where 
the  written  evidence  of  his  appoint- 
ment is  lost,  and  can  not  be  found  after 
diligent  search.  Cabell  t\  Holloway. 
10  Tex.  Civ.  App.  307,  31  S.  W.  201, 
affirmed  in  93  Tex.  656,  no  op. 

Assignment  of  Insurance  Policy.— 
Where  the  loss  and  diligent  search  for 
what  purported  to  be  an  assignment 
of  a  policy  of  insurance  is  proved 
secondary  evidence  is  admissible. 
Texas,  etc.,  Ins.  Co.  v.  Brown  &  Co., 
2  Posey  160,  161. 

Distress  Warrant— "Proper  proof 
having  been  made  of  the  loss  of  the 
distress  warrant  and  list  of  property, 
evidence   of  their   contents   was  prop- 
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erly  admitted."  Kingsley  v.  Schmicker 
(Civ.  App.),  60  S.  W.  331,  333. 

Commissioner's  Report. — "There  can 
be  no  doubt  that,  the  report  of  the 
commissioners  being  lost  and  incap- 
able of  production,  secondary  evidence 
was  admissible  to  establish  its  pro- 
visions." Johnson  v.  Franklin  (Civ. 
App.),  76  S.  W.  611,  613. 

Contract. — Where  the  testimony 
shows  that  the  contract  was  not  ex- 
ecuted in  duplicate  and  the  original  has 
been  lost,  secondary  evidence  is  ad- 
missible to  show  the  contents.  Collins 
v.  Boyd  (Civ.  App.),  59  S.  W.  831; 
Wolf  Co.  v.  Galbraith  (Civ.  App.),  94 
S.  W.  1100,  1101,  affirmed  in  101  Tex. 
667,  no  op. 

Deed. — "The  evidence  having  shown 
the  destruction  of  the  deeds,  second- 
ary, parol  evidence,  both  direct  and 
circumstantial,  of  their  existence,  ex- 
ecution, and  contents,  was  admissible." 
Patrick  z\  Badger  (Civ.  App.),  41  S. 
W.  538,  539,  affirmed  in  93  Tex.  648,  no 
op.  See,  also,  McCarty  v.  Johnson,  20 
Tex.   Civ.   App.   184,  49  S.  W.   109<8. 

"Where  an  instrument  in  writing 
which  a  party  desires  to  use  in  evidence 
is  in  the  possession  of  a  third  party, 
he  must  either  have  it  produced  under 
a  subpoena  duces  tecum  or  show  that 
it  is  beyond  his  power  to  produce  it 
in  some  other  way,  before  he  will  be 
allowed  to  introduce  secondary  evi- 
dence of  its  contents.  Hall  v.  York, 
16  Tex.  18.  The  fact  desired  to  be 
proved  by  the  introduction  of  this 
deed  was  the  actual  conveyance  of  the 
land  by  Puckett,  and  to  thereby  show 
that  he  was  not  the  owner  thereof  at 
the  time  of  the  execution  of  the  deed 
in  trust,  and  for  this  purpose  we  think 
it  clear  that  the  deed  itself  was  the 
best  evidence.  1  Whart.  Law  on  Ev., 
§  61."  Greer  v.  Richardson  Drug  Co., 
1  Tex.  Civ.  App.  634,  638,  20  S.  W. 
1127. 

The  certified  copy  of  a  deed  is 
secondary  evidence,  the  admissibility 
of   which    is    dependent    (1)    upon   the 


proper  registration  of  the  original, 
and  (2)  upon  the  proper  affidavit  of 
the  loss  of  the  original.  Hill  v.  Taylor, 
77  Tex.  295,  299,  14  S.  W.  366;  Texas, 
etc.,  R.  Co.  v.  Bancroft  (Civ.  App.), 
56  S.  W.  606,  608.  See,  also,  Baylor  v. 
Tillebach,  20  Tex.  Civ.  App.  490,  49  S. 
W.  720. 

It  was  competent  to  allow  a  witness 
conversant  with  the  history  of  the 
title,  part  of  the  links  of  which  were 
lost,  and  in  part  inheritance,  to  nar- 
rate the  history,  naming  the  several 
links,  the  papers  forming  part  of  the 
chain,  however,  were  proved  by  other 
competent  testimony.  Capp  v.  Terry, 
75  Tex.  391,  392,  13  S.  W.  52. 

Deed  Established  by  Transcript  from 
Record. — A  transcript  from  the  records 
of  the  supreme  court  of  the  District 
of  Columbia,  to  which  was  attached  a 
copy  of  a  deed  of  trust,  is  admissible 
as  secondary  evidence  to  aid  in  estab- 
lishing the  deed  of  trust  which  had 
been  lost.  The  evidence  established 
the  loss  and  proper  and  legal  search 
for  the  original  deed  of  trust,  and  one 
of  the  witnesses  testified  as  to  exist- 
ence and  contents  of  the  original  and 
attached  a  copy  of  the  original  to  his 
testimony.  It  was  not  necessary,  as  in 
the  case  of  an  existing  instrument,  to 
prove  it  up  by  subscribing  witnesses, 
but  secondary  evidence  was  admissible 
for  that  purpose.  Masterson  v.  Har- 
ris, 37  Tex.  Civ.  App.  145,  148,  83  S.  W. 
428. 

Minute  Books  of  Corporation.— The 
testimony  of  a  director  to  the  effect 
that  he  was  authorized  by  the  board 
of  directors  to  sign  the  notes  sued  on, 
and  to  borrow  money  by  making  over- 
drafts, where  the  objection  to  this  evi- 
dence was  that  the  board  of  directors 
kept  a  record  of  their  proceedings, 
which  was  hence  the  best  evidence  of 
its  action;  and  that  the  testimony  in- 
troduced was,  therefore,  secondary; 
was  properly  admitted,  it  being  shown 
by  the  evidence  that  the  record  kept 
by  the  board  had  been  lost.    Cameron 
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v.  First  Nat.  Bank  (Civ.  App.)f  34  S. 
W.  178,  179,  affirmed  in  93  Tex.  656, 
no  op. 

Agreement  to  Convey. — Parol  evi- 
dence is  admissible  to  prove  the  iden- 
tity of  land,  in  a  suit  for  specific  per- 
formance, where  the  agreement  to 
convey  has  been  lost.  Rains  v.  Mc- 
Mills,  14  Tex.  614. 

Ancient  Documents. — Secondary  evi- 
dence of  the  contents  of  a  lost  instru- 
ment is  admissible  without  proof  of 
execution,  if  the  instrument  is  over 
thirty  years  old,  and  when  last  seen 
was  in  the  proper  custody.  Walker  v. 
Peterson  (Civ.  App.),  33  S.  W.  269. 
See  the  title  ANCIENT  DOCU- 
MENTS, vol.  1,  p.  259. 

Grant  to  Land. — Where  a  grant  from 
the  government  of  Spain  or  Mexico,  to 
land  now  situated  in  Texas,  has  been 
lost  or  destroyed,  parol  evidence  is  ad- 
missible to  show  the  existence  of  and 
contents  of  the  original  grant  from 
which  preserved  extracts  offered  in 
evidence  were  taken.  State  v.  Cuellar, 
47  Tex.  295. 

Petition  for  Incorporation. — Upon 
proof  of  the  loss  of  a  petition  for  the 
incorporation  of  a  town,  parol  evi- 
dence is  admissible  to  prove,  as  part 
of  its  contents,  the  boundaries  therein 
shown.  Judd  v.  State,  25  Tex.  Civ. 
App.  418,  62  S.  W.  543,  affirmed  in  94 
Tex.  710,,  no  op. 

Alias  Execution. — When  the  alias 
execution  is  lost,  parol  evidence  of  its 
contents  is  admissible.  Smith  v.  Rid- 
ley, 30  Tex.  Civ.  App.  158,  160,  70  S. 
W.  235. 

But  where  the  execution  is  not  the 
foundation  of  the  action,  it  is  not 
necessary  to  allege  its  loss  in  order  to 
prove  its  contents.  Porterfield  v. 
Taylor,   60  Tex.  264,  267. 

Parol  evidence  is  admissible  to  show 
what  was  done  with  an  execution,  and 
why  it  was  returned,  where  its  issu- 
ance is  shown  by  the  execution  docket, 
and  the  papers  of  the  cause,  including 
the  execution,  are  lost.     Davis  v.  Beall, 


21  Tex.  Civ.  App.  183,  50  S.  W.  1086. 
I  Lost  Letter. — Secondary  evidence  of 
I  the  contents  of  a  letter  tending  to  es- 
1  tablish  pedigree  is  admissible,  when 
the  recipient  testifies  to  its  loss  and  to 
|  a  diligent  search  for  it.  Wallace  :'. 
I  Byers  Bros.,  14  Tex.  Civ.  App.  574,  38 
I  S.  W.  228,  affirmed  in  93  Tex.  676. 

The  existence  of  letters  between  the 

I  parties    to   a    promissory   note  tending 

I  to   show   that  the   note   was  mere  ac- 

i  commodation    paper    was   shown.    The 

loss  of  the  letters  and  search  for  them 

I  by   the   parties   in    whose   charge  they 

I  were  being  shown,  secondary  evidence 

j  was  competent  and  the  testimony  was 

I  relevant  to  support  a  plea  impeaching 

the  consideration  of  such  note.  Hunter, 

etc.,  Co.  v.  Lanius,  82  Tex.  677,  18  S. 

W.  201. 

Will. — After  proof  of  loss  of  a  will, 
properly  executed  and  recorded,  it  is 
proper  to  admit  to  the  jury  parol  evi- 
dence to  prove  the  contents.  Ortiz 
v.  De  Benavides,  61  Tex.  60. 

Citation  in  Suit. — The  original  cita- 
tion in  the  suit  wherein  the  foreclosure 
was  had,  the  question  of  proper  notice 
to  produce  the  original  petition  being 
eliminated,  would  certainly,  upon  a 
proper  accounting  for  the  absence  of 
the  original,  be  evidence  of  the  con- 
tents of  the  petition.  Oppermann  v. 
McGown  (Civ.  App.),  50  S.  W.  1078, 
1079. 

Instrument  Lost  between  Trial*.— 
Secondary  evidence  of  the  contents  of 
a  telegram  is  admissible  where  the 
testimony  of  the  plaintiff  and  that  of 
one  of  his  counsel  shows  that  the  dis- 
patch has  been  either  lost  or  destroyed 
between  the  first  and  second  trials  of 
the  cause.  Western  Union  Tel.  Co.  r. 
Williford  (Civ.  App.),  27  S.  W.  700, 
702,  affirmed  in  93  Tex.  653,  no  op. 

An  instrument  of  writing  was  de- 
livered by  the  owner  to  his  counsel  for 
suit  in  which  it  was  to  be  used  in  evi- 
dence. It  was  so  used,  and  on  a 
second  trial  the  paper  could  not  be 
found.     The   office   and  papers  of  the 
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attorney  to  whom  it  had  been  de- 
livered were  burned.  No  one  saw  the 
paper  since  the  former  trial.  On  the 
second  trial,  held  that  parol  evidence 
was  admissible  to  the  contents  of  said 
paper,  but  inasmuch  as  the  fact  to 
which  it  was  used  in  evidence  to  es- 
tablish could  legally  be  proved  by 
parol,  the  ruling  upon  the  testimony  as 
secondary  was  immaterial.  Ramsey  v. 
Hurley,  72  Tex.  194,  12  S.  W.  56. 

Loss  of  Instrument  by  Party  Claim- 
ing under  It — Where  the  real  issue 
is  as  to  the  alteration  of  the  contract; 
and  the  plaintiff  has  averred  his  own 
possession  of  it  and  its  destruction, 
parol  evidence  of  its  contents,  under 
the  circumstances,  is  inadmissible,  as 
this  would  open  the  door  for  fraud. 
Ricks  v.  Wofford,  31  Tex.  411. 

Testimonio. — Where  the  absence  of 
a  testimonio  is  accounted  for,  as  by  its 
loss,  it  is  not  necessary  to  produce  a 
copy  of  the  original  or  protocol,  but 
the  existence  and  contents  of  the  testi- 
monio may  be  proved  by  parol.  Lewis 
v.   San  Antonio,  7  Tex.  2ft8. 

Land  Patent— Where  the  original 
land  patent  could  not  be  procured,  a 
certified  copy  of  such  patent  from  the 
records  of  the  county  in  which  the 
land  was  situate  was  properly  ad- 
mitted. Baldwin  v.  Roberts,  13  Tex 
Civ.  App.  563,  36  S.  W.  789,  affirmed 
in  93  Tex.  654,  no  op.  See  the  title 
PUBLIC  LANDS. 

Lease. — Where  plaintiff's  petition  de- 
scribed a  written  lease,  charging  it  to 
be  in  the  possession  of  one  of  the  de- 
fendants and  giving  him  notice  to 
produce  it,  and  the  evidence  of  such 
defendant  tends  to  show  it  was  de- 
stroyed by  him,  a  copy  of  the  lease, 
made  at  the  time  of  the  execution  and 
proved  to  be  correct,  is  admissible  in 
evidence.  Angel  v.  Simmonds,  7  Tex. 
Civ.  App.  331,  26  S.  W.  910. 

Report  of  Commercial  Agency. — 
Where  a  witness  testified  that  a  certain 
original  report  of  a  commercial  agency 
as  to  the  standing  of  a  mercantile  firm 


which  he  had  taken,  was  lost,  \hat  he 
had  looked  for  it  and  could  not  find  it, 
and  that  the  figures  contained  in  the 
report,  the  correctness  of  which  he 
recognized,  were  made  by  such  firm, 
such  copy  was  properly  admitted  in 
evidence.  Harrison  v,  Hawley,  7  Tex. 
Civ.  App.  308,  26  S.  W.  765. 

2.  Primary  Evidence  Beyond  Jurisdic- 
tion. 

Secondary  evidence  may  be  received 
of  the  contents  of  an  instrument  which 
is  beyond  the  jurisdiction  of  the  court 
and  will  not  be  producedvoluntarily  by 
the  holder.  Missouri,  etc.,  R.  Co.  v. 
Dilworth,  95  Tex.  327,  67  S.  W.  88,  af- 
firming 65  S.  W.  502,  and  following 
Sayles  v.  Bradley,  etc.,  Co.,  92  Tex. 
406,  49  S.  W.  209;  Missouri  Pac.  R.  Co. 
v.  German  &'Co.,  84  Tex.  141,  19  S. 
W.  461. 

"If  the  original  was  beyond  the  con- 
trol of  the  party,  a  copy  would  be  ad- 
missible; or  any  other  kind  of  second- 
ary evidence  of  its  contents.  (See 
note,  Greenleaf  Evidence,  §  84.)" 
Coons   v.    Renick,    11   Tex.    134,    135. 

Showing  of  effort  to  produce  the 
original  of  an  instrument  in  posses- 
sion of  a  third  party  beyond  the  juris- 
diction, as  a  basis  for.  secondary  evi- 
dence, if  necessary  at  all,  need  not  be 
made  where  circumstances  indicate 
that  the  effort  would  be  unavailing,  as 
where  the  writing  was  a  voucher  use- 
ful to  the  possessor  in  keeping  his  ac- 
counts. Missouri,  etc.,  R.  Co.  v.  Dil- 
worth, 95  Tex.  327,  67  S.  W.  88,  affirm- 
ing 65  S.  W.  502. 

The  original  of  an  insurance  policy 
which  had  been  paid  was  returned  to 
the  original  office  at  Boston  and  kept 
there  as  an  archive  of  the  company 
issuing  and  paying;  such  facts  being 
shown  accounted  for  the  admission  of 
secondary  evidence  of  its  contents. 
McBride  v.  Willis  &  Bro.,  82  Tex.  141, 
18  S.  W.  205. 

Where  the  subscribing  witnesses  to 
a  chattel  mortgage  were  in  the  court 
room  just  before  trial,  in  an  action  to 


Digitized  by 


Google 


816 


Best  and  Secondary  Evidence 


foreclose,  but  left  promptly  after  it 
began,  and  could  not  be  found  to 
testify  during  the  trial,  a  subpoena  hav- 
ing been  issued  for  both  of  them  by 
plaintiff,  and  one  of  them  being  served, 
the  court  was  warranted  in  concluding 
prima  facie  that  both  witnesses  were 
beyond  its  jurisdiction  so  as  to  admit 
proof  of  the  mortgagor's  signature. 
Chator  •  v.  Brunswick  Balke-Collender 
Co.,   71   Tex.    588,   10   S.   W.   250. 

Foreign  Deed  of  Assignment. — 
Secondary  evidence  is  admissible  to 
show  the  contents  of  a  deed  of  assign- 
ment conveying  property  situated  in 
other  states,  as  well  as  property  in 
Texas,  and  which  deed  is  beyond  the 
jurisdiction  of  the  court.  When  such 
secondary  evidence  is  in  the  shape  of 
separate  depositions  of  the  several 
witnesses  who  prove  the  execution  of 
the  original  deed,  the  fact  that  a  cor- 
rect copy  of  the  instrument  is  attached 
to  each  deposition,  and  that  no  two  of 
the  witnesses  swear  to  the  same  copy, 
is  immaterial,  since  a  comparison  of 
the  copies  will  verify  whether  they  are 
from  the  same  original.  Harvey  v. 
Edens,  69  Tex.  420,  6  S.  W.  306. 

The  records  of  the  interstate  com- 
merce commission  not  being  within 
reach  of  the  process  of  the  state  courts 
nor  provable  by  certified  copies,  parol 
evidence  is  admissible  to  show  the  fil- 
ing of  schedules  of  rates  with  such 
commission  and  their  contents.  Gulf, 
etc.,  R.  Co.  v.  Dimmitt,  17  Tex.  Civ. 
App.    255,    42    S.    W.    583. 

Foreign  Sale  of  Ward's  Property.— 

A  guardian  may  properly  testify  to 
having  consummated  a  sale  of  the 
ward's  land  in  another  state,  and  that 
she  received  the  consideration,  as  she 
can  not  be  expected  to  produce  the 
original  deed  to  the  purchaser  at  such 
sale.  Ingenhuett  v.  Hunt,  15  Tex.  Civ. 
App.  248,  39  S.  W.  310,  affirmed  in  93 
Tex.    710,   no   op. 

Letter. — Where  the  original  letter 
has  been  shown  to  be  beyond  the 
jurisdiction    of   the    court,   the   copy   is 


correctly  admitted.  Greenl.  on  Ev.,  § 
558.  Smith  v.  Traders'  Nat.  Bank,  82 
Tex.   368,   376,   17   S.   W.    779. 

"The  court  should  have  admitted  in 
evidence  the  letter  from  the  McGrew 
Milling  Company  set  out  in  appellant's 
bill  of  exception  No.  l.  In  order  to 
permit  this  letter  to  go  before  the 
jury,  it  was  not  necessary  that  the 
one  written  by  Ford  Dix,  to  which 
this  one  was  in  response,  should  have 
been  introduced  in  evidence.  It  was 
presumably  in  the  possession  of  the 
parties  to  whom  it  was  addressed,  who 
resided  in  another  state.  Under  such 
circumstances  it  was  not  required  that 
the  original  should  be  produced.  The 
testimony  of  Ford  Dix  was  a  suffi- 
cient basis  for  the  admission  of  this 
letter."  Dix  v.  Jackman  (Civ.  App.), 
37   S.  W.  344,   345. 

Telegram* — Where  the  testimony 
showed  that  the  original  telegram  was 
beyond  the  jurisdiction  of  the  court, 
and  could  not  be  reached  by  its  proc- 
ess,this  was  sufficient  to  permit  testi- 
mony as  to  its  contents,  the  introduc- 
tion of  the  message  so  delivered  being 
legitimate  as  original  evidence  in  ap- 
pellee's behalf.  Western  Union  TeL 
Co.  v.  Smith  (Civ.  App.),  26  S.  W. 
216,  217;  Reliance  Lumber  Co.  t\ 
Western  Union  Tel.  Co.,  58  Tex  394; 
Western  Union  Tel.  Co.  v.  Bennett, 
1  Tex.  Civ.  App.  558,  21  S.  W.  699. 

Waybill.— "The  witness  Mitchell  tes- 
tified that  the  original  waybill  is  given 
to  the  conductor  in  charge  of  the 
train  handling  the  stock,  and  is  carried 
to  the  destination,  going  along  with 
the  shipment,  and  is  not  returned  to 
the  shipper.  These  bills  were  not  in 
possession  of  the  plaintiff,  and,  if  they 
were  in  existence,  it  appears  that 
they  w^ere  at  St.  Louis,  beyond  the 
control  of  the  plaintiff,  and  in  the  pos- 
session of  the  appellant's  connecting 
carrier.  Therefore  secondary  evidence 
of  their  contents  was  admissible* 
Gulf,  etc.,  R.  Co.  v.  Harris  (Civ. 
App.),  72  S.  W.  71,  72. 
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3.  Primary  Evidence  Inadmissible 
Where   the   original    would  be   inad- 
missible, the  record  copy  would,  as  a 
consequence,  be  excluded.     Paschal   v. 
Perez,  7  Tex.  348. 

4.  Production    of    Primary    Evidence 
Inconvenient  or  Impossible. 

Secondary  evidence  of  a  statement 
made  to  the  Bradstreet  Company  and 
in  possession  of  its  agent  in  another 
county,  who  declined  to  attach  it  to 
his  deposition,  was  admissible  on  the 
ground  that  the  party  offering  dep- 
osition showed  a  practicable  inability 
to  produce  the  original.  Sayles  v. 
Bradley,  etc.,  Co.,  92  Tex.  406,  49  S. 
W.   209. 

Original  papers  which  are  the  prop- 
erty of  the  United  States,  and  in  the 
custody  of  her  officers,  can  not  be  ob- 
tained for  the  purposes  of  evidence  in 
a  controversy  to  which  the  United 
States  is  not  a  party;  and  they  may 
therefore  be  proved  by  examined 
copies.     Coons  v.  Renick,  11  Tex.  134. 

Where  there  was  evidence  sufficient 
to  warrant  the  belief  that  the  person 
as  agent  of  whom  the  defendant 
claimed  had  gotten  possession  of  a 
bill  of  sale  from  himself  to  the  plain- 
tiff and  fled  the  country  with  it,  it  was 
held  that  there  was  no  necessity  for 
further  proof  of  search  nor  of  notice  to 
the  defendant  to  produce  it  before  the 
introduction  of  secondary  evidence  of 
its  contents.  Cheatham  v.  Riddle,  8 
Tex.  162. 

When  it  is  out  of  the  power  of  the 
party  to  produce  the  original,  and  the 
instrument  is  so  old  as  to  render  di- 
rect evidence  of  its  execution  improb- 
able, it  should  be  permitted  to  show 
its  execution  by  circumstances — such 
as  long  possession  under  it,  payment 
of  taxes  upon  the  land,  marks  of  age 
upon  the  paper  itself,  etc.  But  the 
copy  should  be  supported  by  stronger 
corroborating  evidence  than  if  the 
original  was  offered.  Schunior  v.  Rus- 
sell, 83  Tex.  83,  84,  18  S.  W.  484.  See 
the  title  ANCIENT  DOCUMENTS, 
vol.  1,  p.  260. 
2   Tex— 52 


5.    Primary  Evidence  in  Hands  of  Ad- 
verse Party. 

a.     Notice     to    Produce     Necessary — 
General  Rule. 

"As  a  general  rule,  notice  to  pro- 
duce must  be  given  to  the  party  hav- 
ing the  written  instrument  in  his  pos- 
session, before  secondary  evidence  can 
be  resorted  to."  Reliance  Lumber  Co. 
v.  Western  Union  Tel.  Co.,  58  Tex. 
394,  398;  Dean  v.  Border,  15  Tex.  298, 
300;  Tinsley  v.  Penniman,  83  Tex.  54, 
18  S.  W.  718;  McCormick,  etc.,  Mach. 
Co.  v.  Millett  (Civ.  App.),  29  S.  W. 
80,  81;  Oliver,  etc.,  Co.  v.  Morgan  & 
Co.,  8  Tex.  Civ.  App.  654,  28  S.  W. 
572;  Stevens  v.  Equitable  Mfg.  Co.,  29 
Tex.  Civ.  App.  168,  67  S.  W.  1041; 
Texas,  etc.,  Imp.  Co.  v.  Arkell  (Civ. 
App.),  29  S.  W.  816;  Underwriters' 
Fire  Ass'n  v.  Henry  (Civ.  App.),  79 
S.  W.  1072,  1073;  Davis  v.  Ragland, 
42  Tex.  Civ.  App.  400,  404,  93  S.  W. 
1099,  affirmed   in   101  Tex.   633,  no   op. 

The  contents  of  a  letter  written  to 
a  party  or  his  agent,  against  whom  a 
right  is  asserted,  is  only  admissible  ■ 
when  sought  to  be  established  by 
parol  after  notice  given  to  produce 
the  letter.  Missouri  Pac.  R.  Co.  v. 
Johnson,   72   Tex.   95,   10   S.    W.    325. 

A  contract  of  employment  entered 
into  by  correspondence,  may  be  proved 
by  parol  when  the  employee  produces 
his  part  of  the  correspondence  and 
notifies  the  employer  to  do  likewise 
but  he  fails  to  produce  the  letters,  and 
it  is  not  shown  that  he  is  unable  to 
produce  them.  Sheldon  Canal  Co.  v. 
Miller,  40  Tex.  Civ.  App.  460,  90  S. 
W.  206,  affirmed  in  101  Tex.  658, 
no  op. 

Where  the  defendant  claimed  a 
credit  for  a  draft  which  had  been 
drawn  by  a  third  person  on  the  plain- 
tiff in  favor  of  the  defendant,  and  by 
him  passed  over  to  the  plaintiff,  with 
the  understanding  that  it  was  to  be 
placed  to  defendant's  credit,  it  was 
held  that  in  the  absence  of  any  alle- 
gation in  the  answer  that  the  draft 
had    been    thus    passed    over    to    the 
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plaintiff,  the  latter  ought  to  have  been 
notified  to  produce  it,  in  order  to  au- 
thorize the  admission  of  secondary 
evidence  thereof.  Dean  v.  Border,  15 
Tex.   298. 

A  letter  press  copy  of  a  letter  ad- 
dressed to  and  presumably  in  the  pos- 
session of  the  opposite  party  is  not 
admissible  in  evidence  where  no  no- 
tice to  produce  the  original  has  been 
given.  King  v.  Cisco  Compress  Co., 
35  Tex.  Civ.  App.  653,  81  S.  W.  114; 
Thompson-Houston  Elec.  Co.  v.  Berg, 
10  Tex.  Civ.  App.  200,  30  S.  W.  454; 
Texas,  etc.,  Imp.  Co.  v.  Arkell  (Civ. 
App.),  29  S.  W.  816;  Missouri  Pac.  R. 
Co.  v.  Johnson,  72  Tex.  95,  100,  10  S- 
W.  325;  Hunter,  etc.,  Co.  v.  Lanius, 
87  Tex.  677,  683,  18  S.  W.  201. 

"Before  evidence  of  the  forgery  will 
be  admitted  on  the  trial,  the  forged 
instrument  must  be  produced,  or  its 
nonprcduction  justified  from  necessity, 
as  by  showing  that  it  is  lost  or  de- 
stroyed, or  not  within  reach  of  the 
process  of  the  court,  or  is  in  the  pos- 
session of  the  defendant.  And  in  the 
last  instance,  not  in  the  others,  rea- 
sonable notice  must  have  been  given 
him  to  produce  it."  (2  Bish.  Crim. 
Proc,  §  433.)  Rollins  v.  State,  21 
Tex.    Crim.   App.   148,   152. 

The  indictment,  after  charging  the 
forgery  of  the  instrument  in  writing, 
alleged  that  the  same  "is  in  the  pos- 
session of  the  defendant,  or  is  lost 
or  destroyed,  and  that  access  to  the 
same  can  not  be  had*'  by  the  grand 
jury.  To  the  parol  evidence  offered 
by  the  state  to  prove  the  contents  cf 
the  instrument,  the  defense  objected 
that  before  the  state  could  resort  to 
secondary  evidence  the  defendant 
should  have  been  notified  to  produce 
the  instrument.  Per  contra,  it  is  in- 
sisted on  behalf  of  the  state  that  the 
allegation  in  the  indictment  charging 
the  defendant  with  possession  of  the 
instrument  was  sufficient  notice.  Held, 
that  the  objection  was  well  taken,  and 
that    the    trial    court    erred    in    permit- 


ting the  state  to  prove  the  contents 
of  the  instrument  by  parol  without 
having  served  notice  upon  the  defend- 
ant to  produce  it.  Rollins  v.  State,  21 
Tex,   Crim.  App.  148. 

Where  the  plaintiff  sued  on  a  prom- 
issory note  of  the  defendant,  alleging 
that  the  note  was  given  in  part  for 
the  purchase  of  land,  to  convey  which 
the  plaintiff  had  given  the  defendant 
his  bond  and  prayed  for  an  enforce- 
ment of  his  vendor's  lien  by  a  sale 
of  the  land  to  discharge  the  note, 
held,  that  it  was  not  competent  for 
the  plaintiff  to  prove  the  sale  by  parol 
evidence  in  the  first  instance;  that  he 
should  have  notified  the  defendant  to 
produce  the  bond,  and  if  he  had  failed 
to  produce  it  or  if  it  had  been  shown 
to  be  lost  or  destroyed  he  might  then 
have  proved  by  parol  that  the  note 
was  given  for  the  purchase  money  of 
the  land.  Farmer  v.  Simpson,  6  Tex. 
303. 

Where  papers  of  a  church  conven- 
tion, such  as  committee  reports,  after 
having  been  acted  on  and  published  in 
its  minutes,  appear  to  have  no  further 
useful  purpose  and  to  have  gone  into 
the  hands  of  its  secretary,  notice  to 
produce  such  papers,  served  upon  the 
attorneys  of  the  secretary,  who  is  one 
of  the  defendants  in  the  suit,  will 
warrant  the  admission  of  secondary 
evidence  thereof  if  the  originals  are 
not  produced,  at  least  as  to  that  de- 
fendant, and  it  seems  that  as  to  paper* 
of  such  transient  character,  the  court? 
will  relax  the  rule  requiring  the  origi- 
nal to  be  produced  or  accounted  for. 
Cranfill  r.  Hayden,  22  Tex.  Civ.  App. 
656,    55    S.    W.    805. 

The  rule  admitting  secondary  evi- 
dence of  an  instrument  without  no- 
tice to  produce,  where  the  original  is 
out  of  the  jurisdiction  of  the  court, 
does  not  apply  where  the  original  is  in 
the  possession  of  a  party  to  the  suit. 
King  v.  Cisco  Compress  *  Co.,  35  Tex 
Civ.    App.   653.   81    S.   W.   114. 

"The    certified    copy    of   the  deed  of 
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trust  executed  by  Frank  Rieden  to 
appellant  was  properly  admitted  in 
evidence.  The  deed  of  trust  was  de- 
livered into  the  possession  of  appellant 
by  Rieden,  and  the  former  was  noti- 
fied, both  by  direct  notice  and  the  na- 
ture of  the  suit  itself,  to  produce  the 
original  which  he  failed  to  do,  and  did 
not  show  any  sufficient  reason  for  such 
failure."  Kothman  v.  Faseler  (Civ. 
App.),  84  S.  W.  390,  391;  Reliance 
Lumber  Co.  v.  Western  Union  Tel. 
Co.,  58  Tex.  394,  44  Am.  Rep.  620; 
Vandergriff  v.  Piercy,  59  Tex.  371; 
Behee  v.  Missouri  Pac  R.  Co.,  71  Tex. 
424,   9   S.   W.   449. 

Requisites  of  Notice. — "A  notice  to 
produce  papers  on  the  trial  of  a  case, 
in  order  to  lay  the  basis  for  the  intro- 
duction of  secondary  evidence  of  their 
contents,  in  case  of  their  nonproduc- 
tion,  'must  describe  the  writing  de- 
manded, so  as  to  leave  no  doubt  that 
the  party  was  aware  of  the  particular 
instrument  intended  to  be  called  for.' 
(1  Greenl.  Ev.,  §  562.)  'The  notice 
should  contain  a  plain  and  concise 
statement  of  what  is  -called  for. 
*  *  *  If  the  notice  is  sufficiently 
certain  to  avoid  misleading  the  oppo- 
site party,  it  will  be  held  good,  though 
it  be  inartificially  drawn/ "  Wade  on 
Notice,  §  1282.  I.  &  G.  N.  R.  Co.  v. 
Donalson  &  Co.,  2  App.  Civ.  Cases, 
§§    238,   241. 

Reason  for  Notice.— "When  the  in- 
strument or  writing  is  in  the  hands 
or  power  of  the  adverse  party,  there 
are,  in  general,  *  *  *  no  means 
at  law  of  compelling  him  to  produce 
it;  but  the  practice  in  such  cases  is 
to  give  him  or  his  attorney  a  regular 
notice  to  produce  the  original.  Not 
that,  on  proof  of  such  notice,  he  is 
compellable  to  give  evidence  against 
himself,  but  to  lay  a  foundation  for 
the  introduction  of  secondary  evidence 
of  the  contents  of  the  document  or 
writing,  by  showing  that  the  party 
has  done  all  in  his  power  to  produce 
the   original/'     (l   Greenl.   Ev.,  §  560.) 


Rollins  v.  State,  21  Tex.  Crim.  App. 
148,    151. 

Time  of  Giving  Notice.— "The  rule 
is  well  settled  that,  in  order  to  in- 
troduce secondary  evidence  of  the 
contents  of  a  written  document  shown 
to  be  in  possession  of  the  adverse 
party,  notice  to  such  party  to  produce 
the  original  must  be  given  in  such 
time  as  to  enable  him  to  do  so.  l 
Whart.  Ev.,  §  155.  Ordinarily  the  no- 
tice should  be  given  before  the  trial 
begins,  but  if  it  be  shown  that  the 
original  document  is  in  the  court 
room,  in  possession  of  the  adverse 
party  or  his  counsel,  notice  at  the 
time  of  trial  will  be  sufficient.  But 
this  case  does  not  fall  within  the  ex- 
ception referred  to."  Notice  given 
after  trial  is  begun  and .  after  objec- 
tion to  the  introduction  of  copies 
does  not  afford  sufficient  time  for  the 
production  of  the  originals,  and  the 
court  should  not  have  permitted,  over 
the  defendant's  objection,  secondary 
evidence  of  their  contents.  Ellis  v. 
Sharp  (Civ.  App.),  47  S.  W.  670. 

Sufficiency  of  Notice. — A  notice  to 
produce  letters  written  by  R.  to  "B. 
and  M."  was  insufficient  to  require  the 
production  of  letters  written  by  R. 
to  M.  Bryson  v.  Boyce,  41  Tex.  Civ. 
App.  415,  92  S.  W.  820,  affirmed  in 
101  Tex.  630,  no  op. 

Where  an  insurance  agent's  written 
commission  had  been  sent  to  the  at- 
torneys of  the  defendant  insurance 
company  at  W.,  in  another  county,  and 
during  the  trial  and  after  secondary 
evidence  of  its  contents  had  been  of- 
fered and  objected  to,  notice  was 
given  defendant's  counsel  to  produce 
the  commission,  and  he  testified  that 
he  could  not  then  produce  it  for  want 
of  time  to  obtain  it  from  W.,  such 
notice  to  produce  was  insufficient  to 
authorize  the  introduction  of  the  sec- 
ondary evidence.  Continental  Fire 
Ass'n  v.  Bearden,  29  Tex.  Civ.  App. 
569,    69    S.    W.    982. 

A    demand    before    suit    brought    for 
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the  delivery  up  of  an  instrument  of  \ 
writing  is  not  sufficient  ground  to  au-  j 
thorize  the  introduction  of  parol  evi- 
dence of  the  contents  of  such  instru- 
ment without  notice  to  produce,  not- 
withstanding that  the  suit  is  based  on 
such  refusal.    Muller  v.  Hoyt,  14  Tex,  49. 

It  is  not  error  to  admit  parol  evi- 
dence of  the  boundaries  of  a  tract  of 
land,  which  boundaries  are  described 
in  a  deed  in  the  possession  of  the  ad- 
verse party,  who  has  been  notified  to 
produce  the  original.  Trotti  v.  Hobby, 
42  Tex.  340. 

The  state  is  not  supposed  to  be  in 
possession  of  the  evidence  of  title,  but 
the  owner  is  supposed  to  be  known.  If  he 
resides  in  the  county  he  may  be  made 
to  produce  the  required  evidence  by 
a  subpoena  duces  tecum;  if  not,  re- 
course may  be  had  to  certified  copies 
from  the  records  of  titles,  as  the 
next  best  evidence  within  the  reach  of 
the  state.  Belverman  v.  State,  16  Tex. 
130,    131. 

Where  the  owner  of  property  de- 
stroyed by  fire  sued  an  insurance  com- 
pany for  its  value  upon  an  agreement 
to  insure  it  made  by  defendant'? 
agent,  no  policy  having  been  issued, 
the  case  was  not  one  where  the  agent's 
authority  was  only  collaterally  involved 
and  therefore  provable  by  secondary 
evidence  of  it  without  notice  to  pro- 
duce the  written  commission.  Con- 
tinental Fire  Ass'n  v.  Bearden,  29  Tex. 
Civ.   App.  569,  69  S.  W.  982. 

Effect  When  Notice  too  Short.— 
Where  the  answer  charges  the  plain- 
tiff with  the  possession  of  the  instru- 
ment, and  is  filed  so  short  a  time  be- 
fore trial  as  not  to  amount  to  timely 
notice  to  produce  it,  the  plaintiff,  if 
he  desires  to  produce  the  instrument 
to  avoid  the  introduction  of  second- 
ary evidence  of  its  contents,  can  not 
object  that  the  notice  is  too  short, 
but  may  obtain  a  continuance,  if  taken 
by  surprise.  (Xewsom  v.  Davis,  20 
Tex.  419.)  Hamilton  v.  Rice,  13  Tex 
382.     See   the   ftle   CONTINUANCES. 


b.    Exceptions. 

"There  are  three  cases  in  which 
such  notice  to  produce  is  not  neces- 
sary. First,  where  the  instrument  to 
be  produced,  and  that  to  be  proved 
are  duplicate  originals;  for  in  such 
case,  the  original  being  in  the  hands 
of  the  other  party,  it  is  in  his  power 
to  contradict  the  duplicate  original  by 
producing  the  other  if  they  vary; 
secondly,  where  the  instrument  to  be 
proved  is  itself  a  notice,  such  a>  a 
notice  to  quit,  or  notice  of  the  dis- 
honor of  a  bill  of  exchange;  and, 
thirdly,  where,  from  the  nature  of  the 
action,  the  defendant  has  notice  that 
the  plaintiff  intends  to  charge  him 
with  possession  of  the  instrument,  as, 
for  example,  in  trover  for  a  bill  of 
exchange.  And  the  principle  of  the 
rule  does  not  require  notice  to  the 
adverse  party  to  produce  a  paper  be- 
longing to  a  third  person,  of  which 
he  has  fraudulently  obtained  po«>e>- 
sion;  as  where,  after  service  of  a  sub- 
poena duces  tecum,  the  adverse  party 
had  received  the  paper  from  the  wit- 
ness in  fraud  of  the  subpoena."  1 
Greenl.  Ev.,  §  561.  Rollins  v.  State. 
21  Tex.  Crim.  App.  148,  131;  Dean  v 
Border,  15  Tex.  298,  300. 

Nature  of  Suit  as  Notice.— "The  rule 
is,  that  where,  from  the  nature  of  the 
action,  the  party  has  notice  that  his 
adversary  intends  to  charge  him  with 
the  possession  of  an  instrument,  no- 
tice to  produce  it  is  unnecessary;  and 
this  is  an  exception  to  the  general 
rule  as  well  established  as  the  rule 
itself.  1  Greenl.  Ev.,  §  561."  1  Stirkie 
on  Ev.,  marg.  p.  103.  Reliance  Lum- 
ber Co.  v.  Western  Union  Tel.  Co.. 
58  Tex.  394,  399.  See,  also,  Hamiltm 
it'.  Rice,  15  Tex.  382;  Presido  Countv 
1 1\  Clarke,  38  Tex.  Civ.  App.  320,  85  S 
W.  475,  affirmed  (see  101  Tex.  653.  n 
-"»).):  First  Xat.  Bank  v.  Turner  (Civ. 
App.),  15  S.  W.  710;  Ellis  r.  Sharp. 
20  Tex.  Civ.  App.  482,  49  S.  W.  409: 
Dean  v.  Border,  15  Tex.  298:  Battalia 
v.    Stahl    (Civ.    App.),    47    S.    W.  683; 
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Steele    v.    Steele,    2    App.    Civ.    Ca9es, 
§§  345,  347. 

Parol  evidence  of  the  contents  of 
telegrams  delivered  to  defendant,  in  a 
suit  for  delay  in  the  transmission,  was 
properly  received;  the  rule  requiring 
notice  to  produce  originals  dees  not 
apply  where  the  instrument  is  the 
foundation  of  the  action  from  the  na- 
ture of  which  defendant  must  know 
that  he  is  charged  with  its  posses- 
sion. Western  Union  Tel.  Co.  r. 
Thompson,  18  Tex.  Civ.  App.  279,  44 
S.  W.  402;  Reliance  Lumber  Co.  v. 
Western  Union  Tel.  Co.,  58  Tex.  394; 
Western  Union  Tel.  Co.  v.  Bennett, 
1  Tex.  Civ.  App.  558,  560,  21  S.  W. 
699. 

Copies  of  letters  are  admissible  as 
secondary  evidence  the  originals  of  which 
were  in  the  possession  of  defendant, 
and  he  had  been  notified  to  produce 
them  on  the  trial,  and  the  copies  had 
been  on  file  in  the  case  sometime,  and 
had  been  read  without  objection  on  a 
former  trial  of  the  same  case.  Bat- 
taglia  v.  Thomas,  5  Tex.  Civ.  App. 
563,   23    S.    W.   385,    1118. 

Duplicate  Originals. — Where  an  un- 
recorded contract  for  the  sale  of  land 
was  made  in  duplicate,  parol  evidence 
of  the  terms  thereof  was  inadmissible 
because  of  the  alleged  loss  of  one  of 
the  duplicates,  without  an  effort  be- 
ing made  to  account  for  the  nonpro- 
duction  of  the  other.  Bryscn  v.  Boyce, 
41  Tex.  Civ.  App.  415,  92  S.  W.  820, 
affirmed  in  101  Tex.  630,  no  op. 
c.   Effect  of  Nonproduction. 

"When  an  instrument  is  such  as 
would  naturally  be  in  possession  of 
the  adverse  party  cr  of  his  agent,  and 
when  last  seen  was  in  such  posses- 
sion, and  the  party,  after  being  noti- 
fied to  produce  it  upon  trial,  refused 
to  produce  or  account  for  it,  second- 
ary evidence  is  admissible  to  prove 
its  contents.  (Elliott  on  Ev.,  §  1427 
et  seq.V*  International  Harvester  Co. 
v.  Campbell,  43  Tex.  Civ.  App.  421? 
427,  96    S.    W.   93. 


Plaintiff's  petition  charged  that  the 
deeds  conveying  the  land  to  defend- 
ant retained  the  vendor's  lien,  and  no- 
tified defendant  to  produce  the  deeds 
on  the  trial.  Held,  that  a  failure  to. 
so  produce  them  rendered  secondary 
evidence  admissible,  but  did  not  prove 
their  contents,  or  that  they  recited  a 
vendor's  lien  retained.  Gayle  v.  Perry- 
jman,  6  Tex.  Civ.  App.  20,  24  S.  W. 
1850. 

Where  a  husband  and  wife  executed 
an     instrument    designating    a     home- 
stead,  and  failed,  after  being  notified, 
1  to'  produce  the   original  instrument   of 
1  designation,    a    certified    copy    thereof 
'  was  admissible  in  evidence.    McGaughey 
v.   American   Nat.   Bank,   41   Tex.   Civ. 
App.    191,    92    S.    W.    1003,     1004,    af- 
firmed   in    101   Tex.   647,   no   op. 

The  presumption  is  that  a  deed  made 
t  and  delivered  to  the  plaintiff's  ances- 
tor is  in  the  possession  of  the  plain- 
tiff, or  within  his  control,  and  the 
failure  of  the  plaintiff  to  produce  such 
deed,  after  due  notice,  entitles  the  de- 
fendant to  prove  its  contents  by  parol. 
Newsom  v.  Davis,  20  Tex.  419.  See, 
also,  Hamilton  v.  Rice,  15  Tex.  382. 
In  suit  against  an  assessor  on  his 
official  bond,  parol  evidence  is  admis- 
sible to  show  the  amounts  of  taxes  as- 
sessed, when  the  tax  rolls  were  last 
seen  under  the  control  of  the  assessor, 
and  that  they  were  not  produced  after 
service  on  him  of  subpoena  duces 
tecum.  Tinsley  v.  Rush  County,  42 
Tex.  40,  41. 

Where  the  clerk  of  the  county  court, 
on  the  trial  of  an  indictment  for  forg- 
ing a  deed,  testified  that  the  defend- 
ant had  handed  him  for  record  a  deed, 
of  which  the  clerk  produced  a  copy 
taken  from  the  record  of  the  regis- 
tration of  said  deed,  and  that  after 
the  same  had  been  recorded  defendant 
paid  for  the  registration  thereof,  where- 
upon he  returned  the  same  to  the  de- 
fendant, notice  having  been  given  to 
the  defendant  to  produce  the  original, 
and  he  having  failed  to  do  so,  it  was 
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held  that  the  copy  was  properly  ad- 
mitted as  secondary  evidence  of  the 
contents  of  the  original.  Henderson 
v.  State,  14  Tex.  503. 

It  may  be  true  that  the  orders, 
which  are  in  writing,  are  the  best  evi- 
dence, but  where  the  record  shows 
that  the  orders  given  by  appellant  to 
the  two  conductors  and  engineer  were 
lost  or  destroyed,  and  that  appellant 
had  in  its  possession  either  the  origi- 
nal orders  or  carbon  copies  thereof; 
that  appellant  was  duly  notified  to 
produce  the  original  or  carbon  copies 
upon  the  trial,  but  refused  to  do  'so, 
then  this  authorized  the  parol  proof 
of  such  orders.  Galveston,  etc.,  R.  Co. 
v.  Robinett  (Civ.  App.),  54  S.  W.  263, 
affirmed  in  93  Tex.  707,  no  op. 

But  where  the  defendant  carrier  was 
alleged  to  be  in  possession  of  the  con- 
tracts of  shipment,  and  after  notifi- 
cation to  produce  them,  defendant  in- 
troduced secondary  evidence  of  them, 
the  court  did  not  err  in  refusing  to 
strike  out  such  evidence  upon  de- 
fendant's subsequently  offering  the 
written  contracts  in  evidence.  Gulf, 
etc.,  R.  Co.  v.  Leatherwood,  29  Tex. 
Civ.  App.  507,  69  S.  W.  119,  affirmed 
in   97   Tex.    634,   no   op. 

Where  the  defendant  company,  after 
notice  to  produce  the  original .  proof s 
of  loss  furnished  it,  fails  to  do  so, 
without  assigning  any  reason  therefor, 
it  is  proper  to  exclude  evidence  by  de- 
fendant's agent  as  to  defects  in  such 
proofs.  Northern  Assur.  Co.  v.  Sam- 
uels, 11  Tex.  Civ.  App.  417,  33  S.  W. 
239. 

D.     LAYING    FOUNDATION    FOR 

ADMISSION. 
1.    In  General. 

"On  general  principles,  to  lay  a 
foundation  for  the  introduction  of 
secondary  evidence,  it  must  appear 
either  that  the  primary  evidence  is  be- 
yond the  reach  of  the  party  so  that 
any  search  for  or  attempt  to  obtain  it 
would  be  unavailing,  or  that  there  has 
been    some    search    or    diligence    used 


to   obta'n  the  latter  evidence."    Wade 
v.   Work,    13    Tex.    482,   483. 

In  order  to  pave  the  way  for  the 
admission  of  secondary  evidence,  an 
affidavit  of  the  loss  of  an  important 
instrument  of  recent  date  should  show 
distinct  acts  of  diligence  to  find  the 
instrument,  where  it  was  deposited, 
when  last  seen;  and  should  state,  if  a 
bond,  its  execution  and  delivery  to 
the  obligee.  Bateman  v.  Bateman,  16 
Tex.  541.  See,  also,  Foot  v.  Silliman, 
77  Tex.   268,  271,   13   S.  W.  1032. 

2.    Evidence  of  Loss  or  Destruction  of 

Primary   Evidence, 
a.    Competency. 

"If  the  absence  of  a  written  instru- 
ment be  properly  accounted  for,  its 
contents  may  be  proved  by  the  testi- 
mony of  one  who  knows  them,  but 
it  is  elementary  that  a  fact  can  not 
be  established  by  the  statements  of  a 
third  party  to  a  witness."  Mutual  Life 
Ins.  Co.  v.  Tillman,  84  Tex.  31,  37,  19 
S.  W.  294. 

It  is  competent  to  prove  by  a  wit- 
ness the  loss  of  and  search  for  the  origi- 
nal, and  when  this  is  done  the  affi- 
davit of  loss  is  not  necessary.  Lewis 
v,  Bergess,  22  Tex.  Civ.  App.  252,  254, 
54    S.    W.    609. 

Evidence  of  the  loss  and  destruc- 
tion of  a  record  is  not  restricted  to 
such  as  may  be  furnished  by  its  cus- 
todian at  the  time  of  its  loss  or  de- 
struction, but  may  be  supplied  by  one 
having  knowledge  of  the  fact  that  it 
once  existed  and  was  lost  or  destroyed. 
Johnson  v.  Skipworth,  59  Tex.  473. 

It  is  competent  for  the  plaintiff  to 
prove  the  loss  of  the  note  sued  on, 
by  the  testimony  of  an  agent  in  whose 
possession  it  had  been  placed,  and  from 
whose  possession  it  was  alleged  to 
have  been'  lost.  The  plaintiffs  own 
affidavit  of  the  loss,  is  not,  under 
such  circumstances,  necessary.  Withec 
v.    Fearing,    23   Tex.    503,   504. 

Where  the  question  is  "that  there 
was  no  competent  evidence  of  the 
passage    of   a    city   ordinance,"  and  it 
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appears  that  the  mayor's  office,  after 
the  passage  of  the  ordinance  in  ques- 
tion, had  been  destroyed  by  fire,  that 
said  ordinance  was  then  destroyed, 
but  that  the  city  had  a  printed  com- 
pilation of  the  ordinance,  which  was 
made  in  1877,  and  that  the  city  at- 
torney had  carefully  compared  this 
with  the  originals  in  the  minutes,  and 
he  swears  that  the  compilation  of 
1877  was  correct,  under  the  circum- 
stances, this  evidence  was  competent 
and  sufficient  to  establish  the  ordi- 
nance in  question,  (l  Greenl.  Ev.,  § 
91.)  Ex  parte  Canto,  21  Tex.  Crim. 
App.  61,  64. 

"If  a  foundation  can  be  laid,  that  a 
record  or  deed  existed  and  was  after- 
wards lost,  it  may  be  supplied  by  the 
next  best  evidence  to  be  had;  or,  if 
it  can  not  be  shown  that  it  ever  ex- 
isted, yet  enjoyment  under  a  title 
which  can  only  be  by  record,  is  strong 
evidence  to  be  left  to  the  jury  that  it 
did  once  exist."  Lewis  v.  San  An- 
tonio, 7  Tex.  288,  303. 

b.    Necessity. 

In  order  that  secondary  evidence  of 
the  execution  and  contents  of  a  lost 
deed  may  become  admissible,  it  must 
be  shown  "that  there  has  been  dili- 
gent search  and  inquiry  made  of  the 
proper  person  and  in  the  proper  places 
for  the  lost  -deed;  that  the  loss  must 
be  proved,  if  possible,  by  the .  person 
in  whose  custody  it  was  at  the  time 
of  the  loss,  if  such  person  be  living; 
and  if  dead,  application  should  be 
made  to  his  representatives  and  search 
made  among  the  documents  of  the  de- 
ceased." Trimble  v.  Edwards,  84  Tex. 
497,  500,  19  S.  W.  772;  Vandergriff  v. 
Piercy,  59  Tex.  371,  372;  Hill  v.  Taylor, 
77  Tex.  295,  299,  14  S.  W.  366;  Walker 
v.  Peterson  (Civ.  App.),  33  S.  W.  269, 
270;  Bounds  v.  Little,  75  Tex.  316,  320, 
12  S.  W.  1109. 

If  it  be  proposed  to  prove  by  parol 
the  contents  of  a  lost  deed,  it  must 
in  general  be  shown  that  inquiry  has 
been  made  after  the  deed,  and  the  loss 


of  it  must  be  proved  by  the  person  in 
whose  custody  it  was  at  the  time  of 
the  loss,  if  he  be  living,  and  if  he  be 
dead,  application  should  be  made  to 
his  representatives,  and  search  be 
made  amongst  the  documents  of  the 
deceased.     Dunn  v.  Choate,  4  Tex.  14. 

"If  the  instrument  is  lost,  the  party 
is  required  to  give  some  evidence  that 
such  a  paper  once  existed  (though 
slight  evidence  is  sufficient  for  this 
purpose),  and  that  a  bona  fide  and 
diligent  search  has  been  unsuccessfully 
made  for  it  in  the  place  where  it  was 
most  likely  to  be  found,  if  the  nature 
of  the  case  admits  of  such  proof,  after 
which  his  own  affidavit  is  admissible 
to  the  fact  of  its  loss."  (1  Greenl.  Ev., 
§  558.)  Bremond  v.  Johnson,  l  App. 
Civ.    Cases,    §§  >J09,    611. 

In  an  action  against  a  delivering 
carrier  for  damage  to  freight  which 
was  diverted  from  its  original  desti- 
nation by  the  consignee's  order,  the 
plaintiffs,  as  a  predicate  for  the  intro- 
duction of  parol  evidence  of  the  con- 
tents of  the  order,  should  account  for 
their  failure  to  produce  the  order 
itself.  Missouri,  etc.,  R.  Co.  v.  Mazzie 
&  Co.,  29  Tex.  Civ.  App.  295,  68  S. 
W.  56;  Railway  v.  Dilworth,  4  Tex. 
Ct.  Rep.  406. 

When  Allegation  of  Loss  Unneces- 
sary.— "The  proposition  advanced  by 
appellants  is  that  in  a  suit  upon  a  lost 
note,  in  order  to  let  in  proof  of  its 
loss  and  secondary  evidence  of  its  ex- 
ecution and  contents,  the  petition  must 
allege  the  loss  and  describe  the  notes 
The  petition  said  nothing  about  the 
notes  being  lost.  It  was  not  neces 
sary  in  this  character  of  suit  to  allege 
the  notes  as  having  been  lost.  If  it 
were  an  equitable  suit  to  establish  the# 
existence  of  lost  notes  merely,  such 
averment  would  probably  have  been  es- 
sential. But  this  was  to  recover  judg- 
ment upon  the  notes,  and  a  rule  of  evi- 
dence only  was  involved,  and  upon 
proof  of  the  loss,  secondary  evidence 
concerning    their    execution    and   con- 
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tents  was  admissible."  Houy  v. 
Gamel,  26  Tex.  Civ.  App.  123,  124,  62 
S.   W.   76. 

It  is  not  necessary  for  a  party  to 
provide,  by  allegation  in  his  pleadings, 
for  the  introduction  of  secondary  evi- 
dence of  a  lost  deed  or  record;  it  is 
only  where  it  is  a  deed,  and  the  party 
would  plead  it,  that  he  must  excuse 
the  want  of  profert  by  an  allegation 
that  the  deed  has  been  destroyed. 
Wooten  v.  Dunlap,  20  Tex.  183,  184. 

Where  it  appears  that  G.  was  a 
citizen  of  Mexico,  and  as  such,  not  sub- 
ject to  the  process  of  the  court,  it 
would  be  presumed  that  the  bill  of 
sale  was  in  his  possession;  it  was  his 
private  paper  title,  and  he  could  not  be 
compelled  to  produce  it;  from  this 
fact  it  seems  the  affidavit  of  the  plain- 
tiff was  not  necessary  to  lay  a  predi- 
cate for  the  introduction  of  the  copy; 
nor  was  it  necessary  that  the  affidavit 
of  the  attorney  should  show  the  plain- 
tiff could  not  procure  it.  Veck  v. 
Holt,  71  Tex.  715,  717,  9  S.  W.  743. 

"When  a  party  to  a  suit  has  stated 
facts  showing  the  execution  of  the 
written  instrument  and  its  contents,  it 
is  not  necessary  for  his  adversary  to 
account  for  the  original  before  he  will 
be  permitted  to  introduce  evidence 
showing  its  contents.  The  admission 
of  the  party  relieves  him  of  this  duty." 
Wolf  v.  Lachman.(Civ.  App.),  20  S.  W. 
867,   869. 

As  predicate  for  testimony  to  es- 
tablish a  deed  by  circumstantial  evi- 
dence, due  search  for  the  original 
should  be  shown.  Bounds  v.  Little, 
75  Tex.  316,  12  S.  W.  1109.  See,  also, 
Punchard  v.  Masterson  (Civ.  App.), 
103  S.  W.  826,  affirmed  in  102  Tex. 
590,   no   op. 

Proof  of  Loss  Waived.— When  by 
agreement,  made  by  the  parties  in  the 
case,  proof  of  loss  of  the  originals  of 
any  instrument  of  writing  desired  to 
be  introduced  in  evidence  is  not  re- 
quired, the  record  book  of  deeds  of 
the  county  may  be  introduced  in  evi- 


dence without  objection  that  it  is  sec- 
ondary evidence  of  the  contents  of  the 
deed.  Jones  v.  Neal,  44  Tex.  Civ.  App. 
412,  417,  98  S.  W.  417,  affirmed  in  102 
Tex.   582,   no   op. 

Where  the  map  referred  to  is  not 
attached  to  the  testimcnio,  and  is  not 
an  archive  in  the  general  land  office, 
where  it  ought  to  be,  in  the  absence 
of  any  objection-  to  the  failure  to  al- 
lege the  loss  or  destruction  of  the 
original  maps,  or  to  account  for  their 
nonproduction,  the  grantee  has  the 
right  to  resort  to  secondary  evidence 
of  the  contents  of  such  maps.  Pas. 
Dig.,  arts.  70,  71,  notes  250,  251.  Wel- 
der v.  Carroll,  29  Tex.  318. 

c    Sufficiency. 

When  a  sufficient  foundation  has 
been  laid  by  proving  the  loss  or  de- 
struction of  the  primary  evidence,  then 
secondary  evidence  will  be  admitted. 
Continental  Ins.  Co.  v.  Pruitt,  65  Tex. 
125;  Bounds  v.  Little,  79  Tex.  128,  15 
S.  W.  225;  Bergen  v.  Producer's  Mar- 
ble Yard,  72  Tex.  53,  11  S.  W.  1027; 
Dawson  v.  Ward,  71  Tex.  72,  9  S.  W. 
106;  Baldwin  v.  Goldfrank,  88  Tex. 
249,  31  S.  W.  1064,  affirming  26  S.  W. 
155;  Williams  v.  Cessna,  43  Tex.  Civ. 
App.  315,  95  S.  W.  1106,  affirmed  in 
101  Tex.  666,  no  op.;  Meyer  v.  Hale 
(Civ.  App.),  23  S.  W.  990  (see  93  Tex. 
690,  no  op.);  Corder  v.  Steiner  (Civ. 
App.),#  54  S.  W.  277;  Houston  r. 
Finnigan  (Civ.  App.),  85  S.  W.  470. 
affirmed  in  101  Tex.  632,  no  op.;  West- 
ern Union  Tel.  Co.  v.  Salter  (Civ. 
App.),  95  S.  W.  549;  Chalk  v.  Foster, 
2  Posey  704;  Jackson  v.  Deslonde,  1 
Posey  674,  681;  Wallace  v.  Wilcox,  27 
Tex.  60;  International,  etc.,  R.  Co.  r 
Lynch  (Civ.  App.),  99  S.  W.  160,  af- 
firmed in  102  Tex.  585,  no  op.;  Robb 
v.  Robb  (CiV.  App.),  41  S.  W.  92,  94: 
New  York,  etc.v  R.  Co.  v.  Gallaher,  79 
Tex.   685,   15   S.   W.   694. 

Degree  of  Diligence  Required— "1" 
general  the  party  is  expected  to  show 
that  he  has  in  good  faith  exhausted, 
in  a  reasonable  degree,  all  the  sources 


Digitized  by 


Google 


Best  and  Secondary  Evidence 


825 


of  information  and  means  of  discovery 
which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  ac- 
cessible to  him.  It  should  be  recol- 
lected that  the  object  of  the  proof  is 
merely  to  establish  a  reasonable  pre- 
sumption of  the  loss  of  the  instru- 
ment; and  that  this  is  a  preliminary  in- 
quiry addressed  to  the  discretion  of 
the  judge."  1  Greenl.  on  Ev.,  §  558. 
Waggoner  v.  Alvord,  81  Tex.  365,  367, 
16  S.  W.  1083;  Thompson  v.  Chaffee, 
39  Tex.  Civ.  App.  567,  89  S.  W.  285; 
Cheatham  r.  Riddle,  8  Tex.  162,  167; 
Smith  v.  Cavitt,  20  Tex.  Civ.  App.  558, 
560,  50  S.  W.  167;  Boyd  v.  Leith  (Civ. 
App.),   50   S.   W.   618,   620. 

What  degree  of  diligence  in  the 
search  is  necessary,  it  is  not  easy  to 
define,  as  each  case  depends  much 
on  its  peculiar  circumstances;  and  the 
question  whether  the  loss  of  the  in- 
strument is  sufficiently  proved  to  ad- 
mit of  secondary  evidence  of  its  con- 
tents is  to  be  determined  by  th'e  court, 
and  not  by  the  jury.  But  it  seems 
that,  in  general,  the  party  is  expected 
to  show  that  he  has  in  good  faith  ex- 
hausted, in  a  reasonable  degree,  all 
the  sources  of  information  and  means 
of  discovery  which  the  nature  of  the 
case  would  naturally  suggest,  and 
which  were  accessible  to  him.  It 
should  be  recollected  that  the  object 
of  the  proof  is  merely  to  establish  a 
reasonable  presumption  of  the  loss  of 
the  instrument;  and  that  this  is  a  pre- 
liminary inquiry  addressed  to  the  dis- 
cretion of  the  judge.  If  the  paper 
was  supposed  to  be  of  little  value,  or 
is  ancient,  a  less  degree  of  diligence 
will  be  demanded,  as  it  will  be  aided 
by  the  presumption  of  loss  which  these 
circumstances  afford.  If  it  belonged 
to  the  custody  of  certain  persons,  or 
is  proved,  or  may  be  presumed  to 
have  been  in  their  possession,  they 
must,  in  general,  be  called  and  sworn 
to  account  for  it,  if  they  are  within 
the  reach  of  the  process  of  the  court. 
(1  Greenl.  Ev.,  §.  558.)  Clifton  v. 
Lilley,  12  Tex.  130,  135. 


"If  the  instrument  is  lost,  the  party 
is  required  to  give  some  evidence  that 
such  a  paper  once  existed,  though 
slight  evidence  is  sufficient  for  this 
purpose,  and  that  a  bona  fide  and  dili- 
gent search  has  been  unsuccessfully 
made  for  it  in  the  place  where  it  was 
most  likely  to  be  found,  if  the  nature 
of  the  case  admits  such  proof.  *  *  * 
What  degree  of  diligence  in  the  search 
is  necessary  is  not  easy  to  define,  as 
each  case  depends  much  on  its  pecu- 
liar     circumstances.     *     *     *     But      it 

.  seems  that  in  general  the  party  is  ex- 
pected  to   show   that   he   has   in   good 

'  faith  exhausted,  in  a  reasonable  de- 
gree, all  the  sources  of  information 
and  means  of  discovery  which  the  na- 
ture of  the  case  would  naturally  sug- 
gest, and  which  were  accessible  to 
him."  Haun  v.  State,  13  Tex.  Crim. 
App.  383,  387;  Hooper  v.  Hall,  30  Tex. 
154;  Vandergriff  v.  Piercy,  59  Tex. 
371,  372;  Butler  v.  Dunagan,  19  Tex. 
559  (see  64  Tex.  179);  Crayton  v. 
Munger,  9  Tex.  285;  Bateman  v.  Bate- 
man,  16  Tex.  541,  544;  Dunn  v.  Choate, 
4  Tex.  14;  Rhodus  v.  Sansom  (Sup.), 
6   S.   W.   849. 

A  specific  statement  of  the  acts  of 
diligence  in  searching  for  the  lost 
deed  is  necessary  when  made  wich  a 
view  to  the  introduction  of  parol  evi- 
dence of  the  contents  of  the  lost  deed. 
Foot  v.  Silliman,  77  Tex.  268,  13  S. 
W.     1032.      See,    also,    Williamson    v. 

i  Work,    33   Tex.    Civ.   App.   369,   371,   77 

iS.    W.   266. 

Question  of  Law  for  Court.— "It  is 

,  always  a  question  addressed  to  the 
discretion  of  the  court  to  determine 
whether  the  basis  has  been  laid  by 
proving  the  loss  or  destruction  of  a 
record  to  let  in  parol  proof  that  such 
record  once  did  exist.  This  discretion 
is  not  an  arbitrary,  capricious  discre- 
tion, but  must  be  a  reasonable  con- 
clusion from  the  evidence.  But  un- 
less we  were  fully  satisfied  from  the 
evidence  that  the  court  erred  in  the 
exercise  of  its  discretion,  we  would 
not   be   authorized    to    reverse    its    de- 
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cision."  Mays  v.  Moore,  13  Tex.  85. 
"Whether  a  sufficient  basis  was  laid 
or  not  to  establish  the  loss  of  an  in- 
strument or  of  itr  destruction  is  a 
question  addressed  to  the  discretion 
of  the  court,  which  the  supreme  court 
will  not  revise  unless  manifestly  wrong." 
Hurlock  v.  McLain,  2  Posey  740,  741; 
Parker  z/.  Poole,  12  Tex.  86. 

The    question    whether    the    loss    of 
the    instrument    is    sufficiently    proved 
to    admit    secondary    evidence    of    its 
contents    is    to   be    determined    by   the 
court  and  not  by  the  jury.     "It  should 
be   recollected   that   the   object   of  the 
proof  is  merely  to  establish  a  reason- 
able   presumption    of   the    loss    of    the  j 
instrument,  and  that  this  is  a  prelim-  , 
inary  inquiry  addressed  to  the  discre- 
tion of  the  judge."     (1  Greenl.  Ev.,  § 
558.)     Cheatham  v.  Riddle,  8  Tex.  162,  \ 
167.  i 

The    extent    of    the    proof    showing . 
the   loss   of  an   instrument,   and  justi- 
fying   secondary    evidence    of   its   con-  | 
tents,  is  necessarily  to  a  great  extent  | 
within     the    sound    discretion    of    the  j 
trial    court,    and    its    decision    thereon 
will  not  be   disturbed  unless   this   dis- 
cretion is  abused.    Harrison  v.  Hawley, 
7   Tex.    Civ.    App.    308,   312,    26   S.    W.  | 
765.  | 

"The  question  as  to  whether  or  not  ! 
a  basis  has  been  made  to  let  in  second- 
ary evidence  is  a  question  addressed 
to  the  discretion  of  the  trial  judge, 
which  the  court  will  not  revise,  ex- 
cept in  a  case  of  manifest  error." 
Haun  v.  State,  13  Tex.  Crim.  App. 
383,  388;   Mays  v.  Moore,   13  Tex.   85. 

The  sufficiency  of  the  preliminary  j 
proofs  is  much  in  the  discretion  of  the 
judge  trying  the  case.  Unless  it  be  ! 
clearly  shown  that  the  court  erred  in 
so  admitting  the  secondary  evidence 
where  there  is  proof  prima  facie  as  to 
search  and  inquiry  of  the  proper  per- 
sons, and  at  the  proper  places,  as 
shown  by  the  preliminary  testimony, 
the  act  of  the  judge  will  not  be  re- 
vised.    The  proof  must  have  satisfied 


the  court  that  it  was  out  of  the  power 
of  plaintiffs  to  have  produced  the  al- 
leged lost  documents,  and  their  prior 
existence    and    genuineness,   as   prereq- 
uisite  to   secondary   evidence    of    their 
contents.      Wharton    on    Ev.,    §    141. 
Jackson  v.  Deslonde,  1  Posey  674,  681. 
i     Proof  of  Loss  by  Custodian,— If  an 
instrument  belongs  to  the  custody  of 
'  certain   persons,  or  is  proved  or  may 
j  be  presumed  to  have  been  in  their  pos- 
session,    they    must,     in     general,    be 
called    and    sworn    to    account   for  it. 
Greenl.  on   Ev.,  16  Ed.,  §  563b.  Penny- 
backer    v.    Hazlewood,    26    Tex.    Civ. 
App.  183,  186,  61  S.  W.  153;  McMillan 
\v.  State,  18  Tex.   Crim.  App.  375,  377; 
,  State  v.  Bustamente,  47  Tex.  320,  321. 

Proof  that  parties  in  whose  posses- 
sion an  instrument  was  last  shown  to 
be  had  made  diligent  search  without 
I  being  able  to  find  it,  is  sufficient  pred- 
icate for  the  introduction  of  secondary 
evidence  of  its  contents.  Gordon  r. 
!  McCall,  20  Tex.  Civ.  App.  283,  48  S. 
W.  1111. 

Where  a  private  paper  is  made  the 
foundation  of  an  action,  the  presump- 
tion is  that  it  was  in  the  custody  of  the 
plaintiff,  and  its  loss  or  destruction 
must  be  satisfactorily  accounted  for  to 
the  judge  before  secondary  evidence  of 
its  contents  will  be  permitted  by  him 
to  go  to  the  jury.  Ricks  v.  Wofford, 
31  Tex.  411,  414. 

The  rule  admitting  secondary  evi- 
dcrce  of  the  execution  and  contents  of  a 
lost  deed  requires  that  diligent  search 
should  have  been  made  for  the  deed  of 
the  proper  persons  and  in  the  proper 
places,  and  the  loss  must  be  proved  by 
the  person  in  whose  custody  it  was  at 
the  time  of  the  loss,  if  he  be  living, 
and,  if  dead,  application  should  be 
made  to  his  representatives,  and  search 
made  among  his  papers.  Baldwin  v. 
Goldfrank,  9  Tex.  Civ.  App.  269,  26  S. 
W.  155,  affirmed  in  88  Tex.  249. 

If  a  lost  grant  was  not  discovered  in 
the  public  archives — the  proper  place 
for  the  safe-keeping  of  public  papers- 
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then  its  loss  was  sufficiently  shown  to 
admit  secondary  evidence  to  prove  its 
authenticity.  Lewis  v.  San  Antonio,  7 
Tex.  288,  317. 

By  proof  of  death  of  all  parties  hav- 
ing actual  knowledge  cf  the  alleged 
transactions  and  proof  of  search  for 
lost  originals,  the  proper  predicate  is 
laid  for  the  introduction  of  secondary 
evidence  on  the  issue  of  the  transfer. 
Lochridge  v.  Corbett,  31  Tex.  Civ. 
App.  676,  678,  73  S.  W.  96. 

Reasonable  Presumption  of  Loss  of 
Instrument — "If  the  proof  establishes 
a  reasonable  presumption  of  the  loss 
of  the  instrument,  it  is  held  to  be  suffi- 
cient to  admit  secondary  evidence  of 
it."  Haun  v.  State,  13  Tex.  Crim.  App. 
383,  388.  See,  also,  Cheatham  v.  Rid- 
dle, 8  Tex.  162. 

Proof  of  Loss  by  Affidavit. — Second- 
ary evidence  of  the  contents  of  a  paper 
addressed  to  a  deceased  person  is  ad- 
missible after  its  former  existence,  its 
genuineness  and  loss  have  been  testi- 
fied to  by  the  executor,  and  an  affidavit 
had  been  filed  by  the  attorney  of  the 
plaintiff  desiring  the  evidence,  that  the 
plaintiff  and  himself  had  made  diligent 
search  for  the  papers  of  plaintiff, 
where  said  paper  ought  to  be,  and  that 
it  had  not  been  found,  but  was  lost  or 
mislaid.  Hutchins  v.  Bacon,  46  Tex. 
408,  409. 

A  plaintiff,  who  has  made  affidavit 
of  the  loss,  etc.,  of  an  original  instru- 
ment, under  which  he  claims,  is  not 
bound  to  receive  a  paper  tendered  him 
by  the  defendant,  as  such  original,  but 
may  introduce  parol  evidence  of  its  ex- 
ecution and  contents.  Hill  v.  Town- 
send,  24  Tex.  575. 

Ordinarily  the  affidavit  of  the  party 
in  whose  custody  an  instrument  may 
be  presumed  to  have  been,  will  be  suf- 
ficient to  let  in  proof  of  the  contents 
of  the  lost  or  destroyed  instrument. 
But  sometimes  other  and  additional 
testimony  might  be  required,  depend- 
ing upon  the  circumstances  of  the  par- 
ticular case.    This  is  left  to  the  sound 


discretion  of  the  judge.  Ricks  v.  Wof- 
ford,  31  Tex.  411,  414. 

But  the  affidavit  of  plaintiff's  attor- 
ney that  he  could  not  procure  the  orig- 
inal was  not  sufficient,  because  it  did 
not  show  that  the  plaintiff,  could  not 
procure  it.  Veck  v.  Holt,  71  Tex.  715, 
717,  9  S.  W.  743.  See,  also,  Kauffman 
v.  Sheliworth,  64  Tex.  179;  Southall  v. 
Southall,  6  Tex.  Civ.  App.  694,  26  S. 
W.  150,  affirmed  in  93  Tex.  720,  no  op. 

Necessity  of  Affidavit — "A  prelimi- 
nary affidavit  as  to  loss  is  not  abso- 
lutely necessary.  The  loss  of  an  in- 
strument can  be  shown  on  the  trial  by 
a  witness  on  the  stand,  which  is  suffi- 
cient to  authorize  secondary  evidence 
of  its  contents."  Smith  v.  Cavitt,  20 
Tex.  Civ.  App.  558,  561,  50  S.  W.  167; 
Parks  v.  Caudle,  58  Tex.  216;  Trimble 
v.  Edwards,  84  Tex.  497,  19  S.  W.  772. 

"When  the  possession  of  a  docu- 
ment, of  whose  contents  secondary  evi- 
dence is  desired  to  be  introduced,  is 
shown  to  have  been  in  a  person  who 
is  living  and  easily  accessible  by  or- 
dinary process  of  the  court  trying  the 
case,  the  affidavit  of  that  person  must 
be  obtained  showing  the  loss  of  the 
instrument,  before  secondary  evidence 
of  the  contents  of  the  instrument  is 
admissible."  Galveston,  etc.,  R.  Co.  v. 
Arispe,  5  Tex.  Civ.  App.  611,  615,  23  S. 
W.  928,  24  S.  W.  33,  affirmed  in  93  Tex. 
705,  no  op.;  Dunn  v.  Choate,  4  Tex.  14; 
Vandergriff  v.  Piercy,  59  Tex.  371,  373; 
Bray  v.  Aikin,  60  Tex.  688,  691;  Ad- 
kins  v.  Galbraith,  10  Tex.  Civ.  App. 
175,  30  S.  W.  291. 

"The  sufficiency  of  an  affidavit 
sought  to  be  made  the  basis  for  the 
admission  of  parol  evidence  of  the  ex- 
ecution and  contents  of  a  lost  instru- 
ment is  principally  addressed  to  the 
discretion  of  the  trial  court."  John- 
son v.  Holtamon,  2  Posey  294. 

"In  passing  upon  the  sufficiency  of 
the  affidavit,  all  the  attending  circum- 
stances should  be  considered,  such  as 
the  character  and  importance  of  the 
instrument,    the    time    when    executed, 
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whether  recently  or  otherwise,  the 
usual  place  of  deposit  of  such  instru- 
ment, as  well  as  the  time,  place  and 
character  of  the  search.  When  that  is 
insisted  upon  by  the  opposite  party, 
the  affidavit  of  the  supposed  custodian 
is  usually  required."  Johnson  v.  Hol- 
lamon,   2   Posey   294,    295. 

"Such  affidavit  must  show  'that  there 
has  been  diligent  search  and  inquiry 
made  of  the  proper  person  and  in  the 
proper  places  for  the  lost  deed;  that 
the  loss  must  be  proved  if  possible  by 
the  person  in  whose  custody  it  was  at 
the  time  of  the  loss  if  such  person  be 
living,  and  if  dead,  application  should 
be  made  to  his  representatives  and 
search  made  among  the  documents  of 
the  deceased/  "  Hill  v.  Taylor,  77  Tex. 
295,  300,  14  S.  W.  366.  See,  also,  Van- 
dergriff  v.  Piercy,  59  Tex.  371,  372. 

An  affidavit  by  a  party  stating,  that 
his  adversary  (who  is  the  grantee)  has 
possession  of  a  deed,  has  been  absent 
from  the  state  for  more  than  a  year, 
still  is  absent,  and  his  whereabouts  un- 
known to  affiant;  that  he  has  had  no 
opportunity  of  procuring  the  instru- 
ment; that  it  is  in  existence,  but  knows 
not  where  it  is,  and  can  not  produce 
it,  affords  a  sufficient  predicate  for  the 
admission  of  secondary  evidence  as  to 
its  contents.  Robertson  v.  Moorer,  25 
Tex.  428. 

Where  a  deed  of  gift  was  ancient,  and 
had  ceased  to  be  the  only  evidence  of 
title  in  plaintiffs  wards,  and  the 
plaintiff  made  affidavit  of  its  loss 
and  of  diligent  search,  and  proved 
a  search  for  it  among  the  pa- 
pers of  the  deceased  father  of 
his  wards,  without  its  being  found; 
and  it  appeared  that  when  it  was 
last  seen  it  was  in  the  hands  of  one 
of  the  witnesses  to  its  execution,  who, 
if  living,  was  not  within  reach  of 
the  process  of  the  court,  it  was  said 
that  the  absence  of  the  deed  was  suffi- 
ciently accounted  for  to  warrant  the 
admission  of  secondary  evidence  of  its 
contents.  Clifton  v.  Lilley,  12  Tex. 
130. 


An  affidavit  made  by  a  party's  attor- 
ney, stating  "that  he  (the  attorney)  can 
not  procure  the  original  deed,  and  that 
he  has  tried  and  done  all  he  could  to 
procure  it,"  does  not  account  for  the 
absence  of  the  original  instrument 
sufficiently  to  warrant  the  admission  of 
a  certified  copy.  The  affidavit  should 
have  excluded  the  supposition  that  the 
party  himself  had  it  within  his  power 
to  procure  the  original.  Kauffman  r. 
Shellworth,  64  Tex.  179,  following  But- 
ler v.  Dunagan,  19  Tex.  559,  556  (see 
64  Tex.  179). 

Defective  Affidavit. — Where  an  affi- 
davit of  the  loss  of  an  instrument  and 
search  therefor  is  defective  for  want 
of  sufficient  fullness,  the  party  making 
the  affidavit  is  not  precluded  from  mak- 
ing an  additional  one.  Bateman  r. 
Bateman.    21    Tex.    432. 

Affidavit  by  Stranger  to  Suit— "If 
the  affidavit  is  made  by  any  other  per- 
son than  a  party  to  the  suit,  it  should 
exclude  the  supposition  that  the  party 
offering  the  evidence  has  it  in  his 
power  to  produce  the  original."  Hfll 
v.  Taylor,  77  Tex.  295,  300,  14  S.  W. 
366;  Cray  ton  v.  Munger,  11  Tex.  234: 
Butler  v.  Dunagan,  19  Tex.  559,  566 
(see  64  Tex.  179) ;  Hooper  v.  Hall,  30 
Tex.   154,   158. 

Testimony  of  Witness  in  Lieu  of 
Affidavit— 'The  evidence  of  a  witness 
on  the  stand  as  to  the  execution  and 
loss  of  a  deed  may  suffice  in  lieu  of  a 
written  affidavit  as  a  predicate  for 
secondary  evidence  to  prove  the  con- 
tents 6f  such  deed.  Dohoney  v.  Wo- 
mack,  l  Tex.  Civ.  App.  354,  19  S.  W. 
883,  20  S.  W.  950,  affirmed  in  93  Tex. 
658,  no  op.;  Parks  v.  Caudle,  5$  Tex. 
216,  220;  Trimble  v.  Edwards,  64  Tex. 
497,  19   S.  W.  772. 

"When  secondary  evidence  of  a  deed 
that  has  been  lost  or  destroyed  is  of- 
fered, it  is  not  necessary  to  file  a  pre- 
liminary affidavit  of  the  loss  or  destruc- 
tion. The  evidence  of  a  witness  on 
the  stand  instead  of  the  affidavit  will 
be  sufficient."    Trimble  v.  Edwards,  84 
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Tex.  497,  500,  19  S.  W.  772;  Parks  v. 
Caudle,  58  Tex.  216,  220. 

Testimony  of  Party  to  Suit.— The 
statute  permitting  a  party  to  a  suit  to 
make  affidavit  of  the  loss  of  a  written 
instrument,  was  intended  to  furnish  a 
means  for  introducing  secondary  evi- 
dence. In  cases  where  parties  to  the 
suit  are  competent  witnesses,  the 
necessity  for  an  affidavit  of  loss  is  re- 
moved; its  object  can  be  attained  by 
parol  testimony.  Watson  v.  Blymer 
Mfg.  Co.,  66  Tex.  558,  2  S.  W.  353. 

Since  the  statute  allowing  parties  in 
interest  to  testify,  it  has  not  been 
necessary  to  file  an  affidavit  of  the 
loss  of  a  note  as  a  predicate  to  prov- 
ing its  contents.  The  proof  of  loss  and 
contents  may  be  made  without  such 
affidavit.  Blanton  v.  Ray,  66  Tex.  61, 
17  S.  W.  264,  adhered  to.  Gray  v. 
Thomas,  83  Tex.  246,  18  S.  W.  721; 
Withee  v.  Fearing,  23  Tex.  503,  506; 
White  v.  Burney,  27  Tex.  50;  Parks  v. 
Caudle,   58  Tex.  216,   220. 

Construction  of  Statute.— "The  stat- 
ute making  secondary  evidence  admis- 
sible upon  the  affidavit  of  the  loss  or 
destruction  of  the  original  being  in 
derogation  of  the  common-law  rules  of 
evidence,  should  be  strictly  complied 
with.  (Butler  v.  Dunagan,  19  Tex. 
566.)"  Hill  v.  Taylor,  77  Tex.  295,  300, 
14   S.   W.   366. 

The  foundation  for  the  use  of 
secondary  evidence,  under  the  90th 
section  of  the  act  to  regulate  pro- 
ceedings in  the  district  court,  should 
be  upon  affidavit  of  loss;  not  mere  in- 
ability to  produce  the  deed,  without 
any  averment  of  diligence.  (Pas.  Dig., 
art.  3716,  note  840.)  Crayton  v.  Mun- 
ger,  11  Tex.  234;  Henderson  v.  State, 
12  Tex.  525,. 534;  Graham  v.  Henry,  17 
Tex.  164;  Hooper  v.  Hall,  30  Tex.  154. 

Foundation  Held  Sufficient.— Second- 
ary evidence  of  the  contents  of  a 
paper  addressed  to  a  deceased  person, 
is  admissible  after  its  former  existence, 
its  genuineness  and  loss  have  been 
testified  to  by  the  executor,  and  an  affi- 


davit had  been  filed  by  the  attorney  of 
the  plaintiff  desiring  the  evidence,  that 
the  plaintiff  and  himself  had  made  dili- 
gent search  for  the  paper  among  the 
papers  of  plaintiff,  where  said  paper 
ought  to  be,  and  that  it  had  not  been 
found,  but  was  lost  or  mislaid. 
Hutchins  v.  Bacon,  46  Tex.  408,  409. 

It  was  shown  that  a  copy  of  the 
black  list  (sought  to  be  proved)  had 
been  in  possession  of  an  assistant  su- 
perintendent of  the  defendant  railway 
company;  that  said  assistant  had  re- 
turned the  paper  to  the  general  su- 
perintendent, and  notice  to  produce  had 
been  served  upon  defendant.  Held, 
that  the  predicate  was  sufficient  to  ad- 
mit secondary  evidence  to  the  contents 
of  such  paper  or  list.  Behee  v.  Mis- 
souri Pac.  R.  Co.,  71  Tex.  424,  9  S.  W. 
449. 

The  plaintiff,  speaking  of  her  hus- 
band, testified  as  follows:  "He  kept 
his  papers  over  there  in  Orange 
County  at  our  house  in  a  trunk,  and 
on  Sunday  morning  after  his  death,  in 
company  with  a  large  number  of 
others,  I  went  over  to  the  house  and 
found  his  papers  scattered  all  around 
over  the  house.  I  got  a  man  by  the 
name,  of  James  Roland,  who  could 
read  and  write,  to  help  me  look  for 
the  note,  but  we  could  not  find  it.  I 
can  not  read  and  write,  but  this  man 
James  Roland  could  do  so.  I  have 
never  been  able  to  find  the  note,  and 
have  never  seen  it  since  the  Thursday 
before  George  Thomas'  death.  *  *  * 
T  saw  the  note  in  George  Thomas'  pos- 
session and  among  his  papers  just  two 
days  before  he  was  killed.  The  last 
time  I  saw  the  note  it  was  in  his  pos- 
session." Held,  that  this  evidence  was 
sufficient  to  support  the  court's  ruling, 
and  to  admit  secondary  evidence  of 
the  contents  of  the  note.  Gray  v. 
Thomas,  83  Tex.  246,  249,  18  S.  W. 
721. 

Evidence  that  the  office  of  the  at- 
torney with  whom  a  lost  deed  was  last 
seen    was    burned,   and    diligent    search 
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made  among  the  papers  saved,  and 
that  the  executor  and  heirs  of  the  last 
claimant  under  the  deed  testified  that 
they  had  made  diligent  search  among 
such  claimant's  papers  without  success, 
justifies  the  admission  of  parol  evi- 
dence of  the  contents  of  the  deed. 
Daniels  v.  Creekmore,  7  Tex.  Civ.  App. 
573,   27   S.  W.   148. 

The  testimony  of  a  witness  that  he 
at  one  time  had  possession  of  the 
transfer  of  a  land  certificate  and  had 
lost  or  mislaid  it,  is  sufficient  to  lay 
the  foundation  of  secondary  evidence 
of  its  contents,  where  there  is  nothing 
to  show  that  anyone  else  came  into 
possession  of  it,  or  that  it  might  be 
found  by  inquiry  from  other  sources. 
Smith  v.  Cavitt,  20  Tex.  Civ.  App.  558, 
50  S.  W.  167. 

The  testimony  of  the  grantee  in  a 
deed  that  he  was  informed  by  a  per- 
son with  whom  he  had  left  a  trunk  in 
which  the  deed  was  deposited  that  the 
trunk  and  its  contents  were  burned,  is 
sufficient  evidence  of  the  destruction 
of  the  deed  to  admit  secondary  evi- 
dence of  its  contents.  Walker  v.  Pitt- 
man,  18  Tex.  Civ.  App.  519,  46  S.  W. 
117,  affirmed  in  93  Tex.  742,  no  op. 

Predicate  at  common  law  of  loss, 
etc.,  of  original  deeds  held  sufficient, 
as  follows:  "Affiant  says  that  each  and 
all  of  the  aforesaid  deeds  were  by  him 
placed  in  the  hands  of  Meade  &  Gra- 
ham, his  agents  and  attorneys,  then 
residing  in  the  county  of  Clay,  Texas, 
for  purpose  of  registration  in  the  coun- 
ties where  the  lands  are  situated,  and 
that  none  of  them  were  ever  returned 
to  affiant  by  his  said  agents,  but  all 
of  them  have  been  lost;  that  he  had 
been  unable  to  find  or  procure  the 
originals  of  said  deeds,  though  he  has 
npplied  to  his  said  agents  and  at- 
torneys therefor;  and  that  he  has 
made  and  caused  diligent  search  to 
be  made  in  the  clerk's  office  of  the 
county  court  of  said  counties  of  Wil- 
barger and  Wichita  therefor,  and  has 
caused   the   clerks   of  said   counties   to 


make  search  therefor  in  their  said  of- 
fices, and  that  he  has  failed  to  find  or 
learn  anything  of  said  original  deeds; 
that  he  had  caused  his  said  agents  to 
make  search  therefor  among  the  pa- 
pers and  documents  in  their  keeping, 
and  in  the  places  where  they  preserved 
such  documents,  and  they  have  failed 
to  find  such  originals;  and  that  he  has 
caused  search,  and  inquiry  by  his 
grantor  to  be  made  therefor,  as  well  as 
in  every  place  that  said  deeds  were 
likely  to  be,  and  that  he  has  been  un- 
able to  learn  anything  thereof." 
Waggoner  v.  Alvord,  81  Tex.  365,  16 
S.  W.  1083. 

A  witness  testified,  that  he  had  ob- 
tained from  the  district  clerk  an  exe- 
cution; that  he  had  lost  it,  and  had 
made  diligent  search  for  it,  without 
success.  This  was  sufficient  evidence 
to  allow  the  witness  to  testify  to  the 
contents  of  the  lost  paper.  Cotton  v 
Coit,  88  Tex.  414,  31  S.  W.  1061,  re- 
versing 30  S.  W.  281. 

The  plaintiffs  proved  that  W.  J. 
Crain,  the  patentee,  was  dead  and  that 
they  were  his  heirs.  The  defendant 
sought  to  establish  the  deed  claimed 
to  have  been  executed  by  W.  J.  Crain 
to  John  English  in  1842,  and  the  ques- 
tion of  the  execution  of  this  deed  be- 
came the  contested  issue  in  the  case. 
An  affidavit  of  the  loss  of  the  original 
deed  having  been  filed,  and  it  having 
been  admitted  that  the  records  of  deeds 
of  Shelby  County  were  destroyed  by 
fire  in  1883,  the  defendant  offered  to 
prove  by  a  witness  that  a  short  time 
before  their  destruction  he  examined 
the  records  and  saw  there  recorded  a 
deed  from  W.  J.  Crain  to  John  Eng- 
lish conveying  the  league  of  land,  the 
half  of  which  is  in  controversy  in  this 
suit;  that  it  was  in  the  usual  form  of 
such  conveyances,  and  bore  date  the 
11th  day  of  April.  1842;  that  the  con- 
sideration expressed  was  several  thou- 
sand dollars,  and  that  the  deed  recited 
that  the  consideration  had  been  paid. 
There  was  a  certificate  of  acknowledg- 
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ment  by  the  clerk  who  made  the  record, 
but  its  contents  the  witness  did  not 
remember.  The  plaintiffs  objected  to 
the  introduction  of  this  evidence,  upon 
the  ground  that  "it  was  not  first  proved 
that  the  deed  was  executed  by  W.  J. 
Grain;"  but  the  court  overruled  the 
objection  and  admitted  the  testimony. 
Held,  that  the  predicate  had  been  suffi- 
ciently laid  for  the  admission  of  sec- 
ondary evidence  and  therefore  the  exe- 
cution and  contents  of  the  lost  deed 
might  be  proved  by  circumstantial  evi- 
dence. Crain  v.  Huntington,  81  Tex. 
614,   615,   17  S.  W.  243. 

Where  it  was  shown  by  the  receipt 
of  the  bank  that  it  received  the  note 
for  collection  on  July  15,  1885,  and, 
after  search  made  for  it,  the  bank  was 
unable  to  produce  it,  or  to  show  what 
it  did  with  it,  and  that  search  was  made 
for  it  in  other  places;  and  Lewis  stated 
that,  if  the  note  was  delivered  to  him 
by  the  cashier  when  he  paid  it,  that 
he  probably  destroyed  it;  that  he  had 
searched  for  it  among  his  papers,  and 
could  not  find  it,  under  this  state  of 
facts  the  court  did  not  err  in  admitting 
evidence  of  the  execution  of  the  note 
?nd  of  its  contents,  and  of  these  facts 
the  evidence  was  clear.  Colorado  Nat. 
Rank  v.  Scott  (Sup.),  16  S.  W.  997,  998. 

A  predicate  sufficient  to  admit  in  evi- 
dence the  written  testimony  of  an  ab- 
sent witness  taken  upon  the  examin- 
ing trial  is  laid  when  it  is  shown  that 
the  absent  witness  either  lives  out  of 
the  state  or  that  he  has  removed  be- 
yond the  limits  of  the  state.  In  this 
case  it  was  shown  that  the  absent  wit- 
ness was  an  officer  in  the  United  States 
army;  that  he  was  temporarily  on  duty 
in  the  state  at  the  time  of  the  examin- 
ing trial;  that  his  command,  at  that 
time,  was  stationed  in  the  Indian  Ter- 
ritory; that  since  the  examining  trial 
he  had  left  this  state  to  go  to  the  post 
where  his  command  was  stationed,  and 
that,  since  his  departure,  the  witness 
proving  the  predicate  had  received  a 
telegram  from  him  announcing  his  ar- ! 


rival  at  his  post.  Held,  a  sufficient 
predicate  to  admit  his  written  testi- 
mony. Conner  v.  State,  23  Tex.  Crim. 
App.   378. 

A  party  claiming  title  to  land  through 
a  lost  deed,  testified  that  he  saw  it 
executed  in  1858;  searching  for  it  in 
1869,  when,  for  the  first  time,  he  be- 
came interested  from  having  married 
one  having  interests  under  it,  he  found 
it  amongst  the  papers  of  one  who  had 
been  county  clerk.  He  delivered  the 
deed  to  another  person  to  have  it  re- 
corded, and  was  afterwards  informed 
by  him  that  it  had  been  destroyed  by 
fire  which  burned  his  store.  This  per- 
son afterwards  died,  and  his  papers 
came  into  witness'  possession;  he 
looked  through  them  to  ascertain  the 
condition  of  his  estate,  and  though  not 
looking  specially  for  the  lost  deed, 
knew  that  it  was  not  among  the  papers 
of  the  deceased  party  to  whom  he  had 
intrusted  it,  and  who  reports  its  de- 
struction by  fire.  Held,  that  the  evi- 
dence of  its  former  existence  and  loss 
was  sufficient  to  admit  secondary  evi- 
dence of  its  contents.  Parks  v.  Caudle, 
58  Tex.  216. 

It  was  shown  that  the  deed  was  in 
the  hands  of  W.,  as  temporary  ad- 
ministrator of  B.,  after  the  latter's 
death,  and  was  kept  in  the  vault  of 
the  bank;  that  R.  turned  over  to  one  of 
the  permanent  administrators  all  the 
B.  papers  in  his  possession;  that  notice 
had  been  duly  served  on  appellants  to 
produce  the  deed;  and  that  diligent 
search  had  been  made  therefor  among 
B.'s  papers,  and  in  every  place  where 
it  would  probably  be  found.  The  proof 
fully  shows  the  execution  of  the  deed 
by  B.,  and  its  delivery' to  M.,  and  how 
the  deed  afterwards  came  back  into 
B.'s  possession.  The  predicate  for  the 
introduction  of  the  testimony  of  W. 
and  B.  was  fully  laid.  Howard  v.  Gal- 
braith    (Civ.   App.),   30   S.   W.   689,   690. 

"  'I  suppose  I  destroyed  the  corre- 
spondence I  received  from  them.  I 
do  not  know  where  they  are.  I  did  not 
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turn  over  such  correspondence  to  John 
A.  Weeks.'  This  was  sufficient  to  ex- 
cuse Weeks  from  producing  the  origi- 
nal of  the  letter."  Price  v.  Oatman 
(Civ.   App.),   77   S.   W.  258,   259. 

Where  the  petition  alleged  the  ex- 
ecution of  the  deed  and  its  loss  or 
destruction,  and  plaintiffs  inability  to 
produce  the  original  or  a  copy,  to- 
gether with  testimony  by  the  plain- 
tiff, that  she  had  made  diligent  search 
for  it,  but  could  not  find  it,  and  did 
not  know  where  it  was,  the  loss  or 
destruction  of  the  deed  was  sufficiently 
proved  to  permit  of  the  introduction 
of  secondary  evidence  as  to  its  exist- 
ence, loss  and  contents.  Snyder  v. 
Ivers,  61  Tex.  400,  401. 

The  defendant  objected  to  reading 
in  evidence  the  deposition  of  a  wit- 
ness to  prove  the  execution  and  con- 
tents of  a  deed  of  trust,  upon  the 
ground  that  secondary  evidence  was 
inadmissible  without  first  showing 
that  the  deed  of  trust  was  lost  or  de-  j 
stroyed,  or  accounting  for  its  nonpro- 
duction;  whereupon  the  plaintiff 
proved  that  his  attorney  had  inquired 
both  of  the  trustee  and  the  beneficiary 
for  the  deed,  and  they  both  had  stated 
to  him  that  they  did  not  know  where 
the  original  deed  of  trust  was.  Held, 
that  this  proof  was  sufficient  founda- 
tion for  the  introduction  of  secondary 
evidence  to  prove  the  execution  and 
contents  of  the  deed  of  trust.  White 
v.  Burney,  27  Tex.  50. 

Ancient  Documents. — "While  (proof 
of  loss  and  diligence  of  search  for  the 
original  deed)  is  not  as  full  and  spe- 
cific as  it  should  be,  still,  considering 
the  fact  of  the  age  of  the  deed,  over  65 
years,  that  it  appears  that  the  grantee 
Ayer  was  a  roaming  kind  of  a  man,,  a 
sea  captain,  long  since  dead,  leaving 
heirs  all  residents  of  a  distant  state, 
and  their  names  and  exact  places  of 
residence  difficult  of  ascertainment, 
and  the  further  fact  that  from  other 
facts  and  circumstances  in  evidence 
there   seems   no   reasonable   ground   to 


doubt  the  execution  of  this  deed,  we 
do  not  think  that  the  court  abused  its 
discretion  in  holding  the  evidence  of 
search  sufficient  as  a  predicate  for  the 
introduction  of  secondary  evidence  of 
the  execution  of  the  deed."  Frugia  v. 
Trueheart,  48  Tex.  Civ.  App.  513,  524, 
106  S.  W.  736,  affirmed,  no  op. 

Foundation  Not  Sufficient— A  suffi- 
cient predicate  was  not  laid  for  the 
admission  of  testimony  by  defendant 
of  the  contents  of  letters  addressed  to 
him  where  he  testified  that  he  had 
made  diligent  search  for  them  and 
could  not  *find  them,  but  it  was  shown 
that  they  were  probably  in  a  certain 
trunk  and  he  seems  to  have  purposely 
not  looked  there.  Stevens  v.  Equitable 
Mfg.  Co.,  29  Tex.  Civ.  App.  168,  67  S. 
W.  1041.  See,  also,  Prior  v.  North 
Tex.  Nat.  Bank  (Civ.  App.).  29  S.  W. 
84,  affirmed  in  93  Tex.  737,  no  op.; 
Jameson  v.  Officer,  15  Tex.  Civ.  App. 
212,  39  S.  W.  190;  Jacksboro  Stone  Co. 
v.  Fairbanks  Co.,  48  Tex.  Civ.  App. 
639,  640,  107  S.  W.  567;  Western  Un- 
ion Tel.  Co.  v.  McMillan  (Civ.  App.^, 
25   S.   W.   821. 

"Appellant  offered  to  prove  by  one 
Towles  the  contents  of  a  deed  alleged 
to  be  lost.  Objections  were  made  and 
sustained  by  the  court,  because  the 
proper  predicate  had  not  been  made. 
We  think  this  ruling  of  the  court  was 
correct.  No  affidavit  was  made  show- 
ing that  such  a  deed  ever  existed 
Towles  himself  says;  in  his  affidavit 
that  he  has  no  recollection  of  ever 
seeing  said  deed.  As  he  never  saw 
the  deed,  or  rather  has  no  recollection 
of  ever  having  seen  it,  his  testimony 
would  not  be  competent  as  to  its  con- 
tents. The  ruling  of  the  court  was 
correct."  Riley  v.  Pool,  5  Tex.  Civ. 
App.   346,  348,  24  S.   W.   85. 

One  wishing  to  introduce  parol  evi- 
dence of  the  contents  of  a  record  al- 
leged to  be  destroyed,  proved  that  the 
building  in  which  it  was  kept  had 
been  destroyed  by  fire;  that  the  wit- 
ness had  been  informed  at  the  proper 
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office  that  a  great  many  of  the  records, 
and  nearly  all  of  the  office  papers, 
were  missing,  and  that  the  cierk  had 
told  him  that  they  had  been  burned, 
but  no  evidence  of  inquiry  for  the  par- 
ticular record,  or  of  its  destruction, 
was  shown.  Held,  that  parol  evidence 
of  its  contents  could  not  be  received. 
Bray  v.  Aiken,  60  Tex.  688,  following 
Dunn  v.  Choate,  4  Tex.  14.  See,  also, 
Masterson  v.  Jordan  (Civ.  App.),  24  S. 
W.    549. 

The  mere  inquiry  "among  his  kin- 
folks"  was  manifestly  not  sufficient 
diligence  in  the  effort  to  find  the  lost 
deed  to  authorize  the  parol  proof  of 
its  execution  and  contents.  Taliaferro 
v.  Rice,  47  Tex.  Civ.  App.  3,  9,  103  S. 
W.  464;  Dunn  v.  Choate,  4  Tex.  14, 
18;  Mays  v.  Moore,  13  Tex.  85,  88; 
Bateman  v.  Bateman,  16  Tex.  541,544; 
Trimble  v.  Edwards,  84  Tex.  497,  499, 
19  S.  W.  772;  Waggoner  v.  Alvord,  81 
Tex.  365,  367,  16  S.  W.  1088;  Walker  v. 
Pittman,  18  Tex.  Civ.  App.  519,  523,  46  S. 
W.  117,  affirmed  in  93  Tex.  742,  no  op. 

Where  the  only  excuse  for  the  non- 
production  of  an  instrument  is  that  the 
person,  in  whose  possession  it  last 
was,  had  left  the  county,  without 
further  proof  that  he  has  not  re- 
turned, and  that  his  residence  is  un- 
known, secondary  evidence  of  its  con- 
tents is  not  admissible  since  due  dili- 
gence has  not  been  used.  Jameson  v. 
Officer,  15  Tex.  Civ.  App.  212,  39  S. 
W.  190;  Johnson  v.  Franklin  (Civ. 
App.),  76  S.  W.  611,  612;  Bauman  v. 
Chambers  (Civ.  App.),  28  S.  W.  917; 
Crafts  v.  Daugherty,  69  Tex.  477,  481, 
6  S.  W.   850. 

Where  an  administrator  testified 
that  he  had  sold  the  certificate  under 
an  order  of  the  probate  court,  and  re- 
turned to  the  court  an  account  thereof, 
which  was  approved  and  confirmed  by 
the  court;  that  he  had  looked  for  the 
order  of  the  court  for  the  sale  and 
for  the  confirmation,  and  could 
not  find  them  on  the  records, 
though  he  had  seen  them  there; 
2  Tex— 53 


that  the  records  have  been  care- 
lessly kept  and  much  mutilated,  and 
he  believes  that  the  record  has  been 
destroyed,  and  where  the  keeper  of 
the  records  and  clerk  of  the  court, 
swears  that  the  order  and  confirma- 
tion can  not  be  found  of  record,  and 
confirms  the  evidence  of  the  adminis- 
trator, that  they  had  been  carelessly 
kept  and  some  of  them  mutilated;  but 
he  swears  "that  he  had  examined  the 
minute  book  of  the  court  for  1837  and 
1838;  that  he  could  find  no  mutilation 
in  said  minute  book  between  the 
period  of  granting  letters  of  adminis- 
tration upon  the  estate  of  Thomas 
Garretson  and  the  date  of  transfer  by 
James  Smith,  administrator  of  said 
Garretson,  indorsed  on  the  certificate 
aforesaid,  and  that  there  was  a  con- 
tinuation in  said  book  from  page  to 
page  connecting  the  orders,"  and  the 
minute  book  was  inspected  by  the 
court,  it  was  ruled  that  the  evidence 
of  the  destruction  of  the  records  was 
not  made  out,  and  the  court  rejected 
the  oral  evidence  that  such  orders  had 
been  of  record.  Mays  v.  Moore,  13 
Tex.  85.  88. 

Where  the  duplicate  of  a  written 
contract  was  traced  to  the  possession 
of  one  of  the  defendants*  attorneys, 
and  it  was  not  shown  that  he  had 
made  search  for  and  could  not  pro- 
duce it,  in  fact,  he  did  not  testify  at 
all,  and,  for  aught  that  appears  in  the 
record,  may  still  have  the  instrument 
in  his  possession,  there  was  no  suffi- 
cient predicate  for  the  introduction  of 
secondary  evidence.  ?\.beel  v.  Levy 
(Civ.  App.).  61  S.  W.  937,  938:  Dunn 
v.  Choate,  4  Tex.  14,  17;  Vandergriff 
v.  Piercy,  59  Tex.  371. 

After  a  trial  had,  it  was  acrreed  be- 
tween the  attorneys  in  the  case  that 
each  party  should  withdraw  his  writ- 
ten evidence  from  the  papers  filed  in 
the  cause.  At  a  subsequent  trial  de- 
fendant's attorney  offered  secondary 
evidence  of  certain  written  instru- 
ments  that  he  put  in    evidence   at  the 
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former  hearing, .  testifying  that  he  had 
intended  to  withdraw  the  originals, 
but  did  not  do  so,  and  had  never  seen 
them  since  the  former  trial.  The 
clerk  of  the  court  testified  that  he  had 
searched  for  them  among  the  papers 
in  the  case  and  all  of  the  papers  of  his 
office,  and  had  not  seen  them  since 
the  former  trial.  Held,  that  the 
secondary  evidence  was  improperly 
admitted,  since  defendant  himself,  to 
whom,  under  the  agreement,  the  cusL 
tody  of  the  instrument  belonged,  had 
not  been  called  to  testify  as  to  their 
loss.  Pennybacker  v.  Hazlewood,  26 
Tex.  Civ.  App.  183,  61  S.  W.  153. 

E.  DEGREES  OF  SECONDARY 
EVIDENCE. 

The  better  opinion  is,  that  there  are 
no  degrees  in  secondary  evidence,  so 
far  as  admissibility  is  concerned,  it 
being  left  to  the  jury,  however,  to  de- 
termine, from  all  the  facts  of  the  case, 
whether  the  party  ought  to  have  pro- 
duced more  satisfactory  secondary  evi- 
dence. Lewis  v.  San  Antonio,  7  Tex. 
288;  White  v.  Burney,  27  Tex.  50; 
Allerkamp  v.  Gallagher  (Civ.  App.), 
24  S.  W.  372;  Clayton  v.  Rehm,  67 
Tex.   52,  53,  2   S.  W.   45. 

"Appellant  complains  that  the  court 
allowed  appellee  to  testify  to  the  con- 
tents of  a  memorandum  without  pro- 
ducing the  memorandum.  The  object 
in  referringi  to  the  memorandum 
seems  to  have  been  for  the  purpose  of 
showing  how  and  why  appellee  recol- 
lected the  contents  of  the  lost  note, 
and  to  refresh  his  memory  on  the  sub- 
ject. The  memorandum  was  second- 
ary evidence  of  the  contents  of  the 
note,  and,  as  there  are  no  degrees  in 
secondary  evidence,  the  recollection  of 
the  witness  was  as  good  evidence  as 
the  memorandum  could  have  been." 
Allerkamp  v.  Gallagher  (Civ.  App.), 
24  S.  W.  372,  373. 

F.  EFFECT  OF  WRONGFUL  AD- 
MISSION OF  SECONDARY 
EVIDENCE. 

The    irregular   admission    of   second- 


ary evidence  not  shown  to  have  been 
objected  to  below  will  not  be  revised 
on  appeal.  Carter  v.  Eames,  44  Tex. 
544. 

Secondary  evidence,  admitted  with- 
out objection,  will  be  allowed  to  stand. 
Hunter  v.  Waite,  11  Tex.  85,  86;  Mat- 
lock v.   Glover,  63  Tex.  231. 

"In  civil  cases  the  rule  of  practice  is 
invariable  that  where  no  objection  is 
made  in  the  court  below  to  the  admis- 
sion of  evidence,  its  admissibility  can 
not  be  questioned  on  appeal.'*  Stew- 
art v.  State,  9  Tex.  Crim.  App.  321. 
325;  Davenport  v.  Lackie,  8  Tex.  351: 
Stramler  v.  Coe,  15  Tex.  211;  John- 
son v.  Nash,  15  Tex.  419;  Sharp  r 
Baker,  22  Tex.  306. 

In  a  suit  on  a  promissory  note,  the 
note  itself  must  be  produced  in  evi- 
dence, or  its  absence  accounted  for; 
but  if  secondary  evidence  of  its  con- 
tents be  admitted  without  objection, 
the  failure  to  produce  the  note  cannot 
be  urged  for  the  first  time  on  appeal. 
Long  v.  Garnett,  59  Tex.  229;  Robin- 
son v.  Brinson,  20  Tex.  438,  cited  and 
construed. 

Although  the  letter  itself  may  be  the 
best  evidence  of  what  it  stated,  and  no 
reason  be  shown  why  it  was  not  pro- 
duced, yet  it  is  not  always  that  the  ad- 
mission of  illegal  evidence  is  such  er- 
ror as  will  require  the  reversal  of  a 
judgment.  If  it  be  apparent  from  the 
whole  record  that  the  party  objecting 
to  it  has  not  been  injured  by  it,  it 
will  not  be  reversible  error.  M.  P.  R 
Co.  v.  Rountree,  2  App.  Civ.  Cases,  J§ 
387,   389. 

To  prove  the  registry  of  a  chattel 
mortgage,  the  record  book  containing 
the  entry,  or  a  certified  copy  of  the 
entry,  should  be  produced;  but  if  no 
objection  is  raised  in  the  court  below 
to  the  introduction  of  parol  evidence 
to  prove  the  fact  of  registry,  the  ob- 
jection will  not  be  considered  for  the 
first  time  on  appeal.  Cook  r.  Halsell, 
65  Tex.  1. 

The   testimony  of  a   witness  to  the 
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facts  that  a  certain  judgment  was  ren- 
dered, with  foreclosure  of  lien  on  land 
and  an  order  of  sale  thereon  issued, 
is  sufficient  to  support  a  finding  of 
such  facts,  where  no  objection  was 
interposed  to  the  evidence  on  account 
of  its  secondary  character.  Boyd  v. 
Miller,  22  Tex.  Civ.  App.  165,  54  S.  W. 
411,  affirmed  in  93  Tex.  725,  no  op. 

"The  certificate  of  the  clerk  on  the 
back  of  the  abstract  was  one  not  re- 
quired by  law  and  was  not  the  best 
evidence  of  the  indexing  of  the  ab- 
stract. It  is  apparent  from  the  certifi- 
cate itself  that  there  existed  better 
evidence  of  the  indexing  of  the  ab- 
stract of  the  judgment,  and  doubtless 
if  it  had  been  objected  to  as  not  being 
the  best  evidence  obtainable  the  court 
would  have  sustained  the  objection. 
But  no  objection  was  urged  to  the 
certificate  and  it  was  allowed  to  go 
before  the  court  to  be  weighed  by  it, 
and    the    question    now    presented     to 


this  court  is,  not  as  to  the  competency 
of  the  evidence,  but  as  to  its  suffi- 
ciency to  establish  the  record  and  in- 
dexing." Abee  v.  Bargas,  45  Tex.  Civ. 
App.  243,   245,  100   S.  W.   191. 

When  rights  involved  in  a  sale  are 
fixed  by  written  contracts  between  the 
parties  which  is  not  produced  on  the 
trial,  and  the  sale  is  proved  by  parol 
without  objection,  the  failure  to  pro- 
duce the  written  contract  of  sale  be- 
comes immaterial.  Brown  &  Co.  v. 
Lessing,  70  Tex.  544,  7  S.  W.  783. 

Where  no  objection  is  made  to  the 
testimony  tending  to  show  the  execu- 
tion, loss,  and  contents  of  a  material 
document,  because  sufficient  search 
had  not  been  shown  to  find  the  origi- 
nal, the  question  of  the  competency 
of  such  testimony  can  not  be  raised 
by  asking  an  instruction  that  the 
search  was  not  sufficient.  Robertson 
v.  Coates,  1  Tex.  Civ.  App.  664,  20  S. 
W.  875,  affirmed  in  93  Tex.  694,  no  op. 


Betterments. 

See  the  title  IMPROVEMENTS,  and  references  given. 

Beyond  tKe  Seas. 

See  the  title  LIMITATION  OF  ACTIONS  AND  ADVERSE  POSSESSION. 


Bias. 

Of  judge  as  ground  for  change  of  venue,  see  the  title  VENUE.  As  affecting 
competency  of  juror,  see  the  title  JURY.  As  affecting  credibility  of  witnesses, 
see  the  title  WITNESSES. 


Bible. 

See  the  titles  BEST  AND  SECONDARY  EVIDENCE;  PEDIGREE. 
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CROSS  REFERENCES. 

As  to  exemptions  of  bicycles  from  execution  and  attachment,  see  the  title  EX- 
EMPTIONS FROM  EXECUTION  AND  ATTACHMENT. 


Injury  to  Bicyclist  on  Street. — If  a 
bicyclist,  while  riding  his  wheel  on  a 
street  where  such  vehicles  are  com- 
monly used  (as  the  evidence  in  this 
case  shows),  is  injured  by  being 
thrown  from  his  bicycle  on  account  of 
a  defect  in  the  street,  and  such  de- 
fect was  caused  by  the  failure  of  the 
city  or  party  upon  whom  the  obliga- 
tion rests  to  use  reasonable  care  and 
diligence  in  keeping  the  street  safe 
and  convenient  for  ordinary  travel,  the 
city  or  party  upon  whom  such  duty 
rests  is  responsible  in  damages  to 
such  bicyclist  for  any  injury  sustained 


by  him.  Laredo  Electric,  etc.,  R  Co. 
v.  Hamilton,  23  Tex.  Civ.  App.  480, 
56  S.  W.  998,  1000,  affirmed  in  93  Tex. 
712,  no  op.  See,  generally,  the  title 
STREETS  AND  HIGHWAYS. 

The  bicycle  is  to  be  regarded  as  a 
vehicle,  in  legal  contemplation,  in  re- 
lation to  its  use  on  the  highway,  and 
it  is  entitled  to  the  same  privileges  and 
subject  to  the  same  burdens  as  other 
vehicles.  Laredo  Electric,  etc.,  R 
Co.  v.  Hamilton,  23  Tex.  Civ.  App. 
480,  56  S.  W.  998,  1000,  affirmed  in  93 
Tex.  712,  no  op. 


Bids  and  Bidders. 

See  the  title  AUCTIONS  AND  AUCTIONEERS,  ante,  p.  611,  and  referent 

given. 

Bill. 

See  the  titles  BILL  OF  PARTICULARS;  BILL  OF  REVIEW;  EXCEP- 
TIONS, BILL  OF,  AND  STATEMENT  OF  FACTS  ON  APPEAL.  As  to 
bill  in  equity,  see  the  title  EQUITY.  As  to  bill  of  revivor,  see  the  title  ABATE- 
MENT, REVIVAL  AND  SURVIVAL,  vol.  1,  p.  1.  As  to  bill  de  bene  esse, 
see  the  title  DEPOSITIONS.  As  to  bill  of  interpleader,  see  the  title  INTER- 
PLEADER. As  to  bill  of  discovery,  see  the  title  DISCOVERY.  As  to  bill  of 
attainder,  see  the  title  CONSTITUTIONAL  LAW.  As  to  bill  of  rights,  see 
the  title  CIVIL  RIGHTS.  As  to  bill  of  sale,  see  the  title  SALES.  As  to 
bills  to  quiet  title,  see  the  title  QUIETING  TITLE.  As  to  bill  of  lading,  see 
the  title  CARRIERS  OF  GOODS.  As  to  bill  of  exchange,  see  the  title  BILLS, 
NOTES  AND  CHECKS.  As  to  bill  of  peace,  see  the  title  QUIETING  TITLE. 
As  to  bill  quia  timet,  see  the  title  QUIETING  TITLE.  As  to  bills  to  remove 
clouds,  see  the  title  QUIETING  TITLE.  As  to  bills  to  enforce  or  impeach 
judgments  and  decrees,  see  the  title  JUDGMENTS  AND  DECREES. 
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DILL  Or  PARTICULARS. 

CROSS  REFERENCES. 

As  to  failure  of  petition  to  contain  bill  of  particulars  in  suit  upon  account,  see 
the  title  ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  59.  As  to  penalty  for 
failure  to  itemize  accounts,  see  the  title  ACCOUNTS  AND  ACCOUNTING, 
vol.  1,  p.  59.  As  to  insufficient  particularity  in  action  on  account,  see  the  title 
ACCOUNTS  AND  ACCOUNTING,  vol.  1,  p.  59.  As  to  bill  of  particulars  ad- 
missible under  evidence,  see  the  title  EVIDENCE.  As  to  bill  of  particulars 
perfecting  a  mechanics'  lien,  see  the  title  MECHANICS'  LIENS.  As  to  neces- 
sity for  bill  of  particulars  showing  "items"  of  payment,  to  be  pleaded  with  bill, 
see  the  title  PAYMENT.  As  to  refreshing  memory  of  witness  by  referring  to 
bill  of  particulars,  see  the  title  WITNESSES. 


Office  and  Purpose  of  BilL— Bills  of 
particulars  make  more  certain  and 
definite  what  is  properly  alleged  in  a 
general  manner  in  the  pleading  to 
which  they  are  attached,  and  fix  more 
accurately  and  definitely  the  import 
of  such  allegations.  Texas,  etc.,  R.  Co. 
v.  Ross  &  Co.,  82  Tex.  447,  448,  citing 
Burks  v.  Watson,  48  Tex.  107,  114. 

The  object  of  a  bill  of  particulars  is 
to  inform  the  opposite  party  of  the 
nature  of  the  claim  against  him,  and 
if  the  items  of  averment  are  set  forth 
with  sufficient  certainty  to  attain  this 
object  such  bill  of  particulars  is  suffi- 
cient; and  especially  is  this  the  case 
when  the  exception  taken  to  it  points 
out  no  item  which  is  not  stated  with 
sufficient  particularity.  Gonzales  v. 
Chartier,  63  Tex.  36. 

In  a  suit  for  work  and  labor,  an  ex- 
ception that  the  petition  does  not  state 
the  time  and  place  of  its  performance, 
and  the  person  by  whose  direction  it 
was  performed,  is  not  well  taken, 
where  a  bill  of  particulars  attached  to 
the  petition,  and  made  a  part  thereof, 
supplies  by  its  entries  the  defect. 
(Rule  19.)  Texas,  etc.,  R.  Co.  v.  Ross 
&  Co.,  62  Tex.  447. 

Supplements  the  Petition. — An  ob- 
jection that  a  petition  omits  certain 
facts  is  not  available  where  those  facts 
are  contained  in  a  bill  of  particulars 
attached  to  the  petition  as  provided  by 
a  rule  of  court.  Texas,  etc.,  R.  Co.  v. 
Ross  &  Co.,  62  Tex.  447. 


Explaining  Petition. — In  an  action 
on  an  account  between  merchants  the 
allegations  in  the  petition  and  the 
items  or  facts  set  forth  in  a  bill  of 
particulars  may  be  construed  together 
to  explain  the  petition.  Hays  &  Co. 
v.  Samuels  &  Sons,  55  Tex.  560.  See 
the  title  ACCOUNTS  AND  AC- 
COUNTING, vol.  1,  p.  55. 

Necessity  for  Bill. — In  an  action 
against  a  railroad  company  for  the 
loss  of  trunks,  the  defendant  company 
has  a  right  to  have  the  plaintiff  state, 
as  far  as  possible,  the  several  items 
constituting  the  contents  of  the  trunks. 
Texas,  etc.,  R.  Co.  v.  Weatherby,  41 
Tex.  Civ.  App.  409,  92  S.  W.  58. 

In  an  action  for  damages  by  delay  in 
transportation  of  fruit  trees,  it  was 
unnecessary,  as  against  special  excep- 
tion, to  give  the  particulars  of  the  con- 
tents of  such  shipment,  where  the 
damages  sought  were  claimed  by 
plaintiff  not  by  reason  of  depreciation 
in  the  market  value  of  the  stock,  but 
by  reason  of  loss  of  a  sale  at  agreed 
price.  Key,  J.,  dissenting.  Pacific 
Exp.  Co.  v.  Needham,  37  Tex.  Civ. 
App.  129,  83  S.  W.  22. 

Set-Off  and  Counterclaim. — See, 
also,  the  title  SET-OFF,  RECOUP- 
MENT, COUNTERCLAIM  AND 
RECONVENTION. 

A  party,  pleading  a  set-off,  must  dis- 
tinctly describe  in  his  plea  or  by  an 
account  the  nature  of  the  set-off,  and 
the  several  items  thereof,  or  proof  will 
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not  be  permitted.  Peet  v.  Hereford 
Bros.,  1  App.  Civ.  Cases,  §§  869,  873. 

Defendant,  in  pleading  a  counter- 
claim, is  required  to  file  an  account 
stating  distinctly  the  nature  and  sev- 
eral items  thereof.  Smith  v.  McGehee 
&  Co.,  1  App.  Civ.  Cases,  §  940,  941. 

Form    and    Requisites    of    Bill — Cer- 


exceptiori  on  this  ground  should  have 
been  sustained.  Weatherford,  etc.,  R. 
Co.  v.  Granger  (Civ.  App.),  22  S.  W. 
70,  reversed,  on  another  point,  in  86 
Tex.  350. 

In  an  action  on  an  account  for  mer- 
chandise sold  and  delivered,  a  bill  of 
particulars,  one  of  the  items  in  which 
is,   "To   balance   due  in   cash  $600,"  is 


tainty  and  Definiteness. — A  bill  of  par  , 

ticulars    attached    to   the   petition,   and  | not    sufficiently     specific.      Ralston    v 

referred   to   as   an   exhibit    by     appro- 1  Aultman  &  Co.   (Civ.  App.),  26  S.  W 

priate    allegations,    regarding    sale    and  | 746, 

delivery  of  goods,  which  contained  the       Execution  and    Contents    of   BilL- 


following  items,  "1873,  August  30.  To 
merchandise,  $114.50,"  is  sufficiently 
certain  and  in  compliance  with  arts. 
4611,  4612,  Pasch.  Dig.,  requiring  that 
the  specified  times  or  dates  of  the  de- 
livery of  the  special  articles  charged 
in  any  such  account  shall  be  particu- 
larly specified.  Taken  in  connection 
with  the  allegations  in  the  petition, 
this  item  sufficiently  shows  that  on  the 
day  named  the  defendants  in  error 
sold  and  delivered  to  plaintiffs  in  er- 
ror merchandise  to  the  value  of 
$114.50,  and  in  this  particular  is  a  com- 
pliance with  the  said  articles  of  the 
statute,  which  constituted  at  the  time 
part  of  the  law  of  limitations.  Hays  & 
Co.  v.  Samuels  &  Sons,  55  Tex.  560. 

In  an  action  by  an  attorney  for 
services  rendered  to  a  corporation,  the 
following  account  was  attached  to  the 
petition:  "To  services  in  raising  sub- 
sidy  at    W.,    $1,000;     examination      of 


The  statute  of  Texas  provides  that  "if 
the  contract,  order  or  agreement  be 
verbal,  a  duplicate  copy  of  the  bill  of 
particulars  shall  be  made  under  oath, 
one  to  be  delivered  to  the  clerk  to  be 
filed  and  recorded  as  provided  for  writ- 
ten contracts,  and  the  other  to  be 
served  upon  the  party  owing  the  debt." 
Pool  v.   Wedemeyer,   56  Tex.  287. 

Article  3166  (Rev.  Stat.),  having 
reference  to  verbal  contracts,  does  not 
require  that  the  terms  of  a  verbal  con- 
tract shall  be  set  out  with  the  bill  of 
particulars  to  be  recorded,  but  on  the 
contrary  it  was  never  intended  that 
verbal  contracts  should  be  set  out.  or 
that  contracts  by  law  implied  fron;  the 
acts  of  the  parties  should  be  put  into 
words  and  recorded.  Pool  v.  Wede- 
meyer, 56  Tex.  287. 

Delivery. — The  practice  of  deliver- 
ing to  the  defendant  a  bill  of  particu- 
lars is  not  known  in  our  courts.   State 


charter,  and  correction  of  same.  $100;  U'-  Williams,  14  Tex.  98. 
drawing  subscription  contract  in  June, 
1889,  $100;  drawing  bond  for  $40,000 
R.  R.  Co.  to  directors  and  Commercial 
Club,  $250;  consultation  and  opinions 
and  advice  to  said  company  upon 
various  questions  under  the  law  of 
corporations  and  the  Texas  R.  R.  act 
during  the  months  of  July,  August, 
and  September,  1889,  $500."  Held, 
that  the  account  does  not  show  the 
items  of  services  claimed  bv  plaintiff 
with  sufficient  certainty  and  particu- 
larity   to    require    defendant    to     plead 


Relation  of  Bill  to  Pleading— Filing, 
Recording,  etc. — Where  a  bill  of  par- 
ticulars was  referred  to  in  the  peti- 
tion as  part  thereof,  and  there  was  an 
exception  to  the  reading  thereof  a? 
part  of  a  petition,-  on  the  ground  that 
it  was  not  attached  to  the  petition  nor 
marked  filed,  the  supreme  court  said 
it  would  have  been  more  regular  t«> 
have  caused  the  bill  of  particulars  to 
be  marked  filed,  now  for  then:  but 
that  at  most  the  permission  to  read 
it,    without   such    indorsement,  was  an 


thereto,    and    that    defendant's    special  I  irregularity  in  practice   not   of  a  char 
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acter  to  require  a  reversal  of  the  judg- 
ment. Waul  v.  Hardie,  17  Tex.  553, 
citing  Smith  v.  Chatham,  14  Tex.  322, 
327. 

Special  demurrer  and  execution  by 
the  defendant  to  the  plaintiff's  petition 
is  sustained  where  the  petition  fails  to 
allege  that  the  plaintiff  had  caused  the 
bill  of  particulars  to  be  recorded. 
Sedgwick  v.  Patterson,  2  Posey  352. 
See  the  title  RECORDING  ACTS. 

Failure  to  record  a  bill  of  particulars, 
as  provided  in  Rev.  Stat,  art.  3166,  is 


a  fatal  non-compliance  with  the  statute 
as  to  the  manner  of  fixing  lien  for 
security  of  building  material  furnished 
under  a  verbal  contract.  Lyon  v.  Ozee, 
66  Tex.  95,  17  S.  W.  405.  See  the  title 
MECHANICS'  UENS. 

Evidence  Must  Conform  to. — When 
bill  of  particulars  contains  item  "draft 
on,"  etc.,  evidence  is  not  admissible 
to  show  draft  drawn  by  such  person. 
Dean  v.  Border,  15  Tex.  298.  See  the 
titles   EVIDENCE;    PLEADING. 


Dill  of  Review. 

See  the  title  EQUITY. 

DILLS,  NOTES  AND  CHECKS. 

BY  R.   C.   WALKER. 

Definitions,  854. 

A.  Promissory  Notes,  854. 

B.  Check— Bill  of  Exchange,  854. 

C.  Due  Bill,  855. 

D.  Negotiable   Paper,   855. 

Form  and  Requisites,  855. 

A.  Writing,  855. 

B.  Promise  to  Pay,  855. 

C.  Date,  855. 

D.  Certainty  as  to  Payor  and  Payee,  855. 

E.  Drawee  Necessary  to  Validity  of  Draft  or  Bill,  856. 

F.  Certainty.  856. 

1.  As  to  Time  of  Payment,  856. 

2.  Certainty  as  to  Amount  Payable,  857. 

G.  Necessity  for  Instrument  to  Be  Payable  at  All  Events,  858. 

1.  In  General,  858. 

2.  Bill  or  Note  Payable  Out  of  Particular  Fund,  858. 
H.  Necessity  for  Instrument  to  Be'  Payable  in  Money,  859. 
I.  Negotiability,  860. 

1.  In  General — Rule  of  Construction,  €60. 

2.  Necessity  for  Words  of  Negotiability,  860. 

3.  Negotiability  of  Particular  Instruments,  860. 

4.  Recitals  or  Indorsements  as  Affecting  Negotiability,  861. 

a.  In  General,  861. 

b.  Recital  of  Consideration,  862. 

c.  Stipulation  for  Attorney's  Fees,  862. 

d.  Stipulation  Hastening  Time  of  Payment,  863. 

e.  Stipulation  as  to  Property  of  Maker  to  Be  Held  Liable,  863. 

f.  Words  Respecting  Effect  of  Intended  Payment,  863. 
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g.  Instrument  Payable  to  Payee  as  Administrator,  863. 
J.  Delivery,  863. 
K.  Filling  Blanks,  864. 
L.  Revenue  Stamp,  865 

m.   Consideration,  865. 

A.  Necessity  for  Consideration,  865. 

1.  In  General,  865. 

2.  Renewal  Note,  865. 

B.  Presumption   of   Consideration,  865. 

C.  Sufficiency  of  Consideration,  866. 

1.  In  General,  866. 

2.  Particular  Instances,  867. 

3.  Evidence,   869. 

D.  Legality  of  Consideration,  869. 

1.  Necessity  for  Legal   Consideration,  869. 

2.  Presumption  of  Legality,  870. 

3.  Effect  of   Partial   Illegality,  870. 

4.  Effect  on  Renewal  Note,  870. 

5.  Effect  of  Change  of  Nature  of  Security,  870. 

6.  Effect  of  Direction  in  Will,  870. 

7.  Specific  Contracts  Considered,  871. 

a.  Contracts  Contrary  to  Statute — In  General,  S71. 

b.  Contracts  Illegal,  Immoral  and  Contrary  to  Public  Policy,  871. 

c.  Gambling  Contracts,  871. 

d.  Assumption  of  Indebtedness — Partners  Dealing  Faro,  871. 

e.  Duress,  872. 

f.  Note  Given  to  Prevent  Prosecution  of  Crime,  872. 

g.  Confederate  Currency  Contracts,  872. 

(1)  In   General,  872. 

(2)  Fiduciary  Contracts,  873. 

(?)  Evidence  as  to  Intention  of  Parties,  874. 
h.  Note  Given  for  Hire  of  Slave,  874. 

8.  Burden  of  Proof.  874. 

E.  Failure  of  Consideration,  874. 

1.  In  General,  874. 

2.  What  Constitutes,  875. 

a.  In  General — Total  Failure,  875. 

b.  Failure  of  Title  to   Property  Sold— Reacquisition  by  Vendor. 

875. 

c.  Failure   to   Furnish   Itemized  Account  or  Deliver  up  Another 

Note,  876. 

d.  Note  for  Services  of  Slaves — Emancipation,  876. 

e.  Failure  to  Hold   Maker  Harmless  against   Partnership  Liabil- 

ity, 877. 

f.  Property  Rendered  Unproductive  by  War,  877. 
g.  Destruction  of  Leased  House  by  Fire— Death  of  Slave,  877. 
h.  Insolvency  of  Payee — Failure  to  Perform  Certain  Acts,  878. 

i.  Failure  to  Comply  with  Representations  and  Promises,  878. 

j.  Failure  to   Furnish  a  Line  of  Credit,  878. 

k.  Failure  to  Make  Connection  Map  of  Surveys,  879. 

1.  Refusal  to  Transfer  Concessions,  879. 
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m.  Note   Given  for  Inheritance — Partial  Failure,  879. 
n.  Failure  to  Render  Legal  Services,  879. 
o.  Other  Illustrative  Cases,  879. 

3.  Effect  of  New  Agreement  as  Curing,  880. 

4.  When   Return  o;  Consideration  Necessary,  880. 

5.  Burden  of  Proof,  881. 

IV.  Maturity  and  Time  of  Payment,  882. 

A.  As  Dependent  upon  Form  of  Instrument,  882. 

1.  Instrument  Expressing  No  Time  of  Payment,  882. 

2.  Instrument   Payable  on   Demand,  882. 

3.  Note  Payable  "en  or  before"  a  Given  Date,  882. 

4.  Instrument  Payable  "on  or  after"  Certain  Date,  882. 

5.  Note  Payable   Certain  Time  after  Date,  882. 

6.  Note  Payable  or.   Happening  of  Contingency,  883. 

7.  Stipulations   Hastening  Time  of  Payment,  884. 

a.  In   General.  884. 

b.  Power  to   Declare   Note   Due,   884. 

c.  Entire  Series  Becoming  Due  upon  Default,  884. 

d.  Mode  of  Declaring  Series  Due,  884. 

e.  Reinstatement  of  Notes  Due,  885. 

B.  As  Dependent  upon  Days  of  Grace,  885. 

1.  General  Nature  of  Days  of  Grace,  885. 

2.  Paper  Entitled  to  Grace,  886. 

a.  As  Dependent  on  Character  of  Paper,  886. 

(1)  Under    Statutory   Provisions — -In    General,    886. 

(2)  Note  Payable   Only  to  Payee,  886. 

(3)  Notes  under  Seal,  886. 

b.  As  Dependent  on  Time  of  Payment,  886. 

3.  Time  Allowed,  887. 

4.  Computation  of  Time,  887. 

C.  Extension  of  Time  of  Payment,  887. 

1.  In   General,  887. 

2.  Necessity  for   Consideration,  858. 

3.  Sufficiency  of  Consideration,  888. 

4.  What  Constitutes  a  Sufficient  Agreement  of  Extension,  890. 

5.  Definiteness  as  to  Time,  890. 

6.  Presumption  Arising  from  Receipt  of  Payment  of  Interest,  891. 

7.  Statute  of  Frauds,  891. 

8.  Evidence  of  Extension,  891. 

V.  Acceptance  of  Bills  of  Exchange  or  Checks,  89i. 

A.  Necessity  for  Acceptance,  891. 

B.  Form  and  Requisites,  891. 

C.  Implied  Acceptance,  892. 

D.  Promise  to  Accept  or  Virtual  Acceptance,  892. 

E.  Conditional  Acceptance,  892. 

F.  Effect  of  Acceptance  and  Liability  of  Acceptor,  893. 

1.  Acceptance  a  New  Contract,  893. 

2.  Accommodation  Acceptance,  893. 

3.  Nature   and   Extent  of   Liability,  893. 

a.  In  General,  893. 
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b.  Drawee  Accepting  as  Agent,  893. 

c.  Right  to  Rescind  Acceptance,  894. 

d.  Effect  of  Extension  of  Time  of  Payment,  894. 
G.  Rights  of  Acceptor,  894. 

VI.  Renewal,  894. 

A.  What  Constitutes  a  Renewal,  894. 

B.  Effect  of  Renewal,  894. 

C.  Preservation  of  Lien.  894. 

VII.  Negotiation  and  Transfer,  895. 

A.  Indorsement,  895. 

1.  In  General,  895. 

2.  Who  May  Indorse,  895. 

a.  In  General,  895. 

b.  Paper    Payable   to    Several   Persons,   895. 

(1)  In  General,  395. 

(2)  Paper  Payable  to  Partnership,  895. 

c.  After  Death  of  Payee,  896. 

d.  Instruments  Payable  to  One  as  Executor,  Trustee,  etc.,  S9«J. 
.'!.  Time  of  Indorsement — Presumption,  897. 

4.  Effect  of  Indorsement,  897. 

a.  In  General,  897. 

b.  Indorsement  in  Blank,  898. 

(1)  In   General,  898. 

(2)  Filling  Up  Blank  Indorsement,  898. 

c.  Restrictive    Indorsement,  899. 

(1)  In   General,  899. 

(2)  Indorsement   "For  Collection"  or  "For  Account,"  8H9. 

d.  Indorsement   without   Recourse,   899. 

e.  Indorsement  of  Paper  Payable  to  Bearer,  900. 

5.  Striking  Out  Indorsement,  900. 

B.  Transfer  by  Assignment,  900. 

C.  Transfer  by  Deliveiy,  902. 

D.  Partial  Transfer  or  Assignment,  903. 

E.  Injunction  against  Transfer,  903. 

VIH.  Bights  of  Holders,  904. 

A.  Laws   Controlling,  904. 

B.  Who  Are  Bona  Fide  Holders  for  Value,  904. 

1.  Definition,  904. 

2.  Bona  Fide  Purchase,  905. 

3.  Valuable  Consideration,  905. 

a.  Necessity  for,  905. 

b.  What  Constitutes,  906. 

(1)  In   General,   906. 

(2)  Giving  Credit,  906. 

(3)  Forbearance,  906. 

(4)  Extension  of  Time  of  Payment  of  Debt,  906. 

(5)  Execution   of  Note  in   Payment  Therefor.  906. 

(6)  Surrender  of  Valuable  Rights.  906. 

(7)  Bank  Discounting  Paper  for  Depositor.  907. 

(8)  Payment   of   Present   Indebtedness,  907. 
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(9)  Payment  of   Pre-Existing  Indebtedness,  907. 

(10)  Collateral  Security  for  Pre-Existing  Indebtedness,  908. 

(a)  In  General,  908. 

(b)  Debt  Less  than  Note,  909. 

(11)  Confederate  Notes  and  Bills,  910. 

c.  Presumption  of  Consideration,  910. 

d.  Inadequacy  of  Consideration,  910. 

4.  In  Ordinary  and  Usual  Course  of  Trade,  910. 

5.  Want  of  Notice  of  Defenses,  911. 

a.  Necessity  for  Want  of  Notice,  911. 

b.  What  Constitutes   Notice,  913. 

(1)  In  General,  913. 

(2)  Circumstances    Sufficient   to    Excite    Suspicion,   914. 

(3)  Recitals  as  Notice,  916. 

(4)  Indorsement  as  Notice,  916. 

(5)  Lis  Pendens,  917. 

(6)  Allowance  as  Claim  against  Estate  of  Maker,  917. 

(7)  Principal  and  Agent,  917. 

(8)  Notice  to  Member  of  Partnership,  918. 

c.  Time  of  Receiving  Notice,  919. 

d.  Evidence,  919. 

6.  Transfer  before   Maturity,  920. 

a.  Necessity  for  Transfer  before  Maturity,  920. 

b.  Notes  Issued  in  Series — Purchase  after  Default,  921. 

c.  Defenses   Available   against  Overdue   Paper,  921. 

(1)  General  Rule,  921. 

(2)  Illustrative  Cases,  922. 

d.  Presumptions  and  Burden  of  Proof,  924. 

e.  Competency  and  Admissibility  of  Evidence,  924. 

f.  Question  of  Fact,  925. 

7.  Claiming  Through  Bona  Fide  Holder,  925. 

a.  In  General,  925. 

b.  Payee  Regaining  Possession,  925. 

8.  Acceptor  Paying  Bill  before   Maturity,  926. 
Defenses  Available  against  Holder,  926. 

1.  General  Rule  as  to  Equities,  926. 

2.  Limitation  of  Rule,  927. 

3.  Rule  Extended  to  Assignees,  927. 

4.  Application  of  Rule  to  Nonnegotiable  Paper,  928. 

5.  Particular  Defenses  Considered,  928. 

a.  Fraud,  928. 

(1)  Fraud  Affecting  Consideration,  928. 

(2)  Fraud  in  Execution  of  Instrument,  930. 

(3)  Fraud  in  Completion  of  Instrument,  931. 

b.  Alteration  of  Instrument,  932. 

c.  Duress,  932. 

d.  Misappropriation  of  Paper,  933. 

e.  Want  of  Capacity  or  Authority  of  Parties,  933. 

(1)  Want  of  Capacity,  933. 

(2)  Want  of  Authority,  933. 

f.  Want  of  Title  in  Transferrer,  935. 

(1)  In  General,  935. 
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(2)  Lost  or  Stolen   Paper,  935. 
g.  Agreement  between  Original  Parties,  936. 
h.  Homestead  Rights,  936. 
i.  Payment,  936. 
j.  Set-Off,  937. 

k.  Conveyance  of  Land  before  Rent  Due,  937. 
1.  Garnishment,  937. 
m.  Illegality,  Want  or  Failure  of  Consideration,  937. 

(1)  Illegality  of  Consideration,  937. 

(2)  Want  of  Consideration,  939. 

(3)  Failure  of  Consideration,  939. 

(a)  General   Rule,  339. 

(b)  Rule   Extended  to  All  Written  Instruments,  940. 

(c)  Particular  Instances  Considered,  940. 
n.  Usury,  941. 

o.  Facts  Occurring  after  Acceptance,  943. 

D.  Presumptions  in  Favor  of  Holder,  943. 

1.  Nature  and  Extent  of  Presumptions,  943. 

2.  Application  to  Holder  by  Assignment,  945. 

3.  Application  to  Nonnegotiable  Paper,  946. 

4.  Indorsed  Note  in  Original  Payee's  Hands,  946. 

5.  Rebuttal  of  Presumptions — Shifting  of  Burden,  946. 

E.  Proof  of  Ownership  to  Let  in  Equitable  Defenses,  950. 

F.  Amount  of  Recovery  by  Holder,  951. 

1.  As  Dependent  on  Consideration  Paid,  951. 

a.  In  General,  951. 

b.  Paper  Fraudulently  Circulated,  951. 

2.  Instrument  as  Collateral  Security  for  Debt,  951. 

3.  Damages,  952. 

G.  Rights  of  Holder  of  Note  Secured  by  Mortgage  or  Vendor's  Lien,  952. 

1.  In  General,  952. 

2.  Note  Received  as  Collateral  Security,  953. 

3.  Priorities,  953. 

a.  Between  Assignee  and  Original  Lienholder,  953. 

b.  Between  Assignees,  954. 

c.  As  Affected  by  Time  of  Maturity,  955. 

d.  Priorities  Where  Transfer  Unrecorded,  955. 

4.  Payment  of  New  Notes  Given  on  Representation  That  Old  Notes 

Were  Lost,  956. 

5.  Application  of  Rule  of  Subrogation  to  Purchaser  of  Part  of  Scries, 

956. 

6.  Loss  of  Lien — Bringing  Suit,  957. 
H.  Stipulation  for  Attorney's  Fees,  957. 

1.  In  General,  957. 

2.  Legality  of  Stipulation,  958. 

3.  Amount,  958. 

a.  In   General,  958. 

b.  Per  Cent  Stipulated  on  Principal  and  Interest,  959. 

c.  Right  of  Maker  to  Deny  Reasonableness,  959. 

d.  Payment  after  Default  Reducing  Principal,  960. 

e.  Reduction  by  Amount  Allowed  as  Damages,  960. 
f.  Note  Calling  for  Reasonable  Fee,  960. 

4.  Effect  of  Transfer  upon  Right,  961. 
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5.  Liability  of  Endorser,  961. 

6.  Condition,  961. 

a.  In  General,  961. 

(1)  Nonpayment  at  Maturity,  961. 

(2)  Default   in    Payment   of   Interest   Maturing   Principal   of 

Note,  961. 

(3)  When  Presentation  for  Payment  Necessary,  961. 

(4)  Fraudulent  Promise  to  Extend  Time,  962. 

b.  Note  Placed  with  Attorney  for  Collection,  962. 

c.  Suit  to  Enforce  Payment  of  Note,  963. 

d.  Attachment  Suit  before  Maturity,  964. 

e.  Series  Falling  Due  Only  for  Purpose  of  Foreclosure,  964. 

f.  Proof  of  Happening,  965. 

7.  Effect  of  Payment  of  Fees  before  Suit,  965. 

8'.  Liability  of  Party  Assuming  Payment  of  Notes,  965. 
I.  Payee  of  Note  Holding  as  Trustee,  965. 

IX.  Liability  of  Parties,  966. 

A.  In  -General,  966. 

B.  Maker  of  Note,  966. 

1.  In  General,  966. 

2.  Joint  and  Joint  and  Several  Notes,  967. 

a.  In  General — Definitions,  967. 

b.  Joint  Obligations,  967. 

c.  Joint  and  Several  Notes,  967. 

d.  Maker  Considered  Surety,  968. 

C.  Drawer  of  Bill  or  Check,  968. 

D.  Drawee  in  Bill  of  Exchange  or  Draft,  969. 

E.  Indorsers,  969. 

1.  In  General,  969. 

2.  Interpretation  of  Contract,  969. 

3.  Regular  Indorsers,  969. 

a.  In  General — Contract  of  Indorser,  969. 

b.  Indorser  Responsible  as  Surety — Act  of  1840,  970. 

c.  Liability  under  Act  of  1848,  970. 

d.  Warranties,  970. 

(1)  In  General,  970. 

(2)  Competency  of  Maker,  971. 

(3)  Guarantor  of  Validity  of  Prior  Indorsements,  971. 

e.  Duty  of  Indorsee  to  Pursue  Acceptor,  971. 

f.  Duty  of  Holder  to  Enforce  Security,  972. 

g.  Indorsement  Creating  Lien  on  Land,  972. 
h.  Fraudulent  Representation  by  Indorsee,  972. 

i.  Indorsement     after     Maturity — Paper    Payable    to    Payee    or 
Bearer,  972. 

4.  Irregular  Indorsers,  972. 

a.  Indorsement  at  Inception  of  Paper,  972. 

b.  Indorsement  after  Delivery,  974. 

c.  Necessity  for  New  Consideration  Where  Contract  Is  That  of 

Surety,  974. 

d.  Time  of  Indorsement,  974. 

5.  Estoppel  to  Deny  Liability,  974. 
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F.  Agreement  to  Indorse,  975. 

G.  Indorsement   of   Duplicate   Check,  975. 

H.  Mere  Transfer  of  Interest — No  Liability  on  Indorsement,  975. 
I.  Assignor,  975. 
J.  Accommodation  Parties,  976. 

1.  In  General,  976. 

2.  Accommodation   Maker,  976. 

•  3.  Accommodation  Indorser,  976. 

a.  In  General,  976. 

b.  Right  to  Withdraw  Indorsement,  976. 

4.  Accommodation  Acceptor,  976. 

5.  Misappropriation  of  Accommodation  Paper,  977. 
K.  Evidence,  977. 

1.  General  Rule  of  Parol  Evidence,  977. 

2.  Admissibility  to  Show  Intent,  978. 

a.  In   General,  978. 

b.  Explaining  Particular  Terms,  979. 

3.  Evidence  to  Vary  and  Explain  Contract  of  Maker,  979. 

a.  In  General,  979. 

b.  Evidence  to  Prove  Absence  of  Delivery,  979. 

c.  Evidence  to  Show  That  Paper  Was  Accommodation,  980. 

d.  Evidence  to  Show  Joint  Maker  Surety,  980. 

e.  Evidence  to  Show  Validity  of  Note  Dependent  on  Condition, 

980. 

f.  Evidence  to  Show  Medium  of  Payment,  981. 

g.  Parol  Contract  of  Indemnity,  981. 

4.  Evidence  as  to  Contract  of  Drawer,  981. 

5.  Evidence  as  to  Contract  of  Indorser,  981. 

a.  In  General,  981. 

b.  Admissible  to  Show  Intention,  982. 

c.  To  Show  Indorsement  without  Recourse,  983. 

X.  Fixing  Liability  of  Parties,  984. 

A.  In  General,  984. 

B.  Object  of  Requiring  Fixing  of  Liability,  984. 

C.  Parties  Whose  Liability  Must  Be  Fixed,  984. 

1.  Drawer,  984. 

a.  At  Law  Merchant,  984. 

b.  Texas  Statutes,  985. 

(1)  In  General,  985. 

(2)  Drawer  of  Unaccepted  Bill,  985. 

(3)  Drawer  of  Paper  Accepted  for  Accommodation,  985. 

2.  Maker,  985. 

3.  Sureties  or  Guarantors,  985. 

4.  Indorsers,  987. 

5.  Assignor  of  Nonnegotiable  Paper,  989. 

6.  Acceptor  of  Bill,  990. 

D.  Modes  of  Fixing  Liability,  990. 

1.  In  General,  990. 

a.  Law  Merchant,  990. 

b.  Under  Statutory  Provisions-,  990. 

(1)   Prior  to  Act  of  1840,  990. 
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(2)  Under  Act  of  1840,  990. 

(3)  Under  Act  of  1848,  991. 

(4)  Under  Act  of  1862,  993. 

(5)  Under  Existing  Statute,  993. 

2.  Presentment,  Demand,  Protest  and  Notice,  994. 

a.  Presentment  for  Acceptance,  994. 

(1)  Necessity  for  Presentment,  994. 

(2)  Time  of  Presentment,  994. 

(3)  Who  May  Present,  995. 

b.  Presentment  and   Demand  for  Payment,  995. 

(1)  Presentment  of  Bills  and  Notes,  995. 

(a)  Necessity   for   Presentment  and   Demand,  995. 

(b)  Time  of  Presentment,  995. 

(c)  Place  of  Presentment,  996. 

(d)  Mode  and  Sufficiency  of  Presentment,  997. 

(e)  Who  May  Make  Presentment,  997. 

(f)  To  Whom   Presentment  Should  Be  Made,  997. 

(2)  Presentment  of   Checks,  997. 

(3)  Evidence,  998. 

c.  Protest,  998. 

(1)  In  General,  998. 

(2)  Time  of  Making  Protest,  998. 

(3)  Form,  Requisites,  Sufficiency,  999. 

(4)  Certificate  of  Protest  as  Evidence,  999. 

(5)  Evidence  to  Supply  Omissions,  999. 

(6)  Wrongful  Protest,  999. 

(7)  Protest  Fees,  999. 

d.  Notice  of  Dishonor,  1000. 

(1)  Necessity  for  Notice,  1000. 

(a)  To  Maker  of  Note,  1000. 

(b)  To  Drawer  of  Bill  of  Exchange,  1000. 

(c)  To  Indorser,  1001. 

(d)  Sureties — Guarantors,   1001. 

(2)  Object  of  Notice,  1001. 

(3)  Place  of  Giving  Notice,  1001. 

(4)  Who  May  Give  Notice,  1001. 

(a)  In  General,  1001. 

(b)  Inurement  to  Benefit  of  Parties  Liable,  1002. 

(5)  Form  and  Requisites,  1002. 

(6)  Evidence   of  Notice,  1002. 

(a)  Burden  of  Proof,  1002. 

(b)  Evidence  as  to  Notary's  Mailing  Notice,  1002. 

(c)  Recital  in  Mortgage  Given  After  Dishonor,  1003. 

3.  Fixing  Liability  by  Institution  of  Suit,  1003. 

a.  In  General,  1003. 

b.  Object  of  Statutory   Remedy,   1003. 

c.  Strict  Compliance  with  Statute,  1003. 

d.  Against  Whom  Suit   Brought,  1004. 

(1)  In  General,  1004. 

(2)  Maker    Residing   beyond    State   Limits — Suit   against   In- 

dorser, 1004. 

(3)  Effect  of  Bringing  All  Parties  into  Court  by  Indorser,  1004. 
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e.  When  Suit  Must  Be  Brought,  1004. 
(1)  In  General,  1004. 
.  (2)  What  Constitutes  Suit  at  First  Term,  1005. 

(3)  Mere  Institution  of  Suit — Suppression  of  Process  1005. 

(4)  When  Suit  at  Second  Term  Warranted,  1005. 
E.  Waiver  and  Excuses,  100C. 

1.  Waiver,  1006. 

a.  In   General,  1006. 

b.  Waiver  before  Maturity,  1006. 

(1)  Embodied  in  Instrument,  1006. 

(2)  Embodied  in  Separate  Instrument,  1006. 

(3)  Effect  of  Waiver  of  Presentment,  etc.,  1006. 

(4)  Waiver  of  Protest  and  Notice  as  Waiver  of  Demand  1007. 

c.  Waiver  after  Maturity,  1007. 

d.  Evidence  of  Waiver,  1008. 

2.  Excuses,  1008. 

a.  In  General,  1008. 

b.  Burden  of  Proof,  1008. 

c.  Particular  Excuses  Considered,  1009. 

(1)  Minority  of  Holder,  1009. 

(2)  Loss,  Mislaying  or  Destruction,  1009. 

(3)  Ignorance  as  to  Time  of  Holding  Court,  1009. 

(4)  Absence  or  Removal  of  Maker  from  State,  1009. 

(5)  Extension  of  Time,  1009. 

(6)  Insolvency  of  Maker  or  Acceptor,  1009. 

(a)  In  General,  1009. 

(b)  What  Constitutes  Sufficient  Insolvency,  1010. 
aa.  In  General,  1010. 

bb.  Reputed  Insolvency  Insufficient,  1010. 

(c)  Time  of  Insolvency,  1010. 

(d)  Evidence,  1011. 

(7)  Bill  Drawn  without  Funds  in  Hands  of  Drawee,  1011. 

(a)  General  Rule,  1011. 

(b)  Exceptions  to  General  Rule,  1012. 

(8)  Effect  of  Stay  Laws,  1012. 

XI.  Payment  and  Discharge,  ion. 

A.  Payment,  1014. 

1.  To  Whom  Payment   Made,  1014. 

2.  Medium  of  Payment,  1015. 

a.  In  General,  1015. 

b.  Payment  to  Agent,  1015. 

c.  Medium  Specified,  1016. 

(1)  In  General,  1016. 

(2)  Note  Payable  in  "Lawful  Funds,"  1016. 

(3)  Bank  Notes,  Current  Funds,  Common  Currency  or  Cash 

Notes,  1016. 

(4)  Cash  Notes,  1017. 

(5)  Specie  as  Coin,  1017. 

(6)  Note  Payable  in  Dollars,  1017. 

(a)  In  General — Lawful  Currency  Intended,  1017. 

(b)  Judgment  Erroneously  Rendered  for  "Coin,"  1019. 
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(7)  Confederate  Notes,  1019. 
d.  Alternate  Privilege,  1019. 

3.  Tender  of  Payment,  1019. 

a.  Time  of  Tender,  1019. 

b.  What  Constitutes  a  Tender,  1019. 

c.  Excusing  Tender,  1020. 

d.  Right  to  Decline  Tender,  1020. 

e.  Bring  Money  into  Courts  on  Plea  of  Tender,  1021. 

f.  Effect  on  Lien  Where  Plea  Sustained,  1021. 

4.  Indorsement  of  Payment  on  Paper,  1021. 

5.  Agreement  for  Reduction  of  Principal  upon  Condition,  1021. 

6.  Delivery  to  Maker  with  Intent  to  Discharge,  1021. 

7.  Substitution  of  Security,  1021. 

8.  Agreement  That  Part  Payment  Shall  Extinguish,  1022. 

9.  Instrument  Marked  Paid — Amount  Charged  on  Books,  1022. 

10.  Effect  of  Payment  by  Particular  Parties,  1022. 

a.  By  Drawee  or  Surety,  1022. 

b.  By  Indorser,  1022. 

c.  By  Stranger,  1023. 

11.  Evidence  of  Payment,  1023. 

a.  Burden  of  Proof,  1023. 

b.  Possession  of  Paper  as  Evidence,  1024. 

(1)  In  General,  1024. 

(2)  Possession  Surrendered  by  Agents  for  Collection,  1024. 

c.  Checks— Credits  Entered  by  Bank,  1024. 

d.  Specific  Facts  as  Showing  Payment,  1025. 

12.  Recovery  Back  of  Payments,  1025. 

a.  Voluntary  Payments — Conditional  Payment,  1025. 

b.  Payment  Made  under  Mistake,  1025. 

c.  Recovery  Back  and  Cancellation  of  Notes,  1026. 

d.  Recovery  of  Attorneys'   Fees  and  Costs  Paid  without  Notice 

of  Extension,  1026. 

13.  Right  of  Surety  Making  Payment,  1027. 

a.  Against  Party  Primarily  Liable,  1027. 

b.  Recovery  on  Stipulation  for  Attorneys'  Fees,  1028. 

c.  Contribution  and  Exoneration,  1028. 

14.  Right  of  Joint  Obligor  Making  Payment,  1028. 
B.  Discharge  and  Release  of  Particular  Parties,  1028. 

1.  In  General,  1028. 

2.  Where  Payment  Held  a  Preference,  1029. 

3.  Release  of  Accommodation  Maker  by  Releasing  Payee,  1029. 

4.  Release  of  Party  Assuming  Liability,   1029. 

5.  Discharge  of  Acceptor  or  Drawer  as  Affecting  Each  Other,  1029. 

6.  Release  of  Indorsers,  1029. 

a.  In  General,  1029. 

b.  Extension  of  Time  of  Payment,  1029. 

(1)  What  Constitutes   Extension,  1029. 

(2)  Effect  of  Extension  on  Liability  of  Endorser,  1030. 

c.  Laches  and  Delay  in  Enforcement,  1030. 

d.  Failure  to  Diligently  Prosecute  Collection,  1031. 

e.  Waiver  of  Execution  Taken  Out,  1031.  , 
f.  Failure  to  Enforce  Security,  1031. 

Tex— 54 


Digitized  by 


Google 


850  Bills,  Notes  and  Checks 

g.  Depreciation  of  Security  Through  Endorser's  Negligence,  1032. 
h.  Third  Party  Becoming  Guarantor,  1032. 

7.  Transferrer  by  Delivery,  1032. 

8.  Release  and  Discharge  of  Sureties,  1033. 

9.  Release  and  Discharge  of  Guarantors,  1033. 
10.  Release  of  Joint  Obligors,  1033. 

C.  Reissuance  of  Paper  after  Payment,  1034. 

Xn.  Actions,  1035. 

A.  Accrual  of  Right,  1035. 

B.  Limitation  of  Actions,  1036. 

C.  Venue  and  Jurisdiction,  1036. 

1.  In  General,  1036. 

2.  Two  or  More  Codefendants,  1036. 

3.  Drawee  Not  Necessary  Party  to  Suit  on  Draft,  1037. 

D.  Form  of  Action,  1037. 

E.  Joinder  of  Suits  on  Notes,  1038. 

F.  Parties,  1038. 

1.  Parties  Plaintiff,  1038. 

a.  Holder  of  Legal  Title,  1038. 

b.  Owner  of  Equitable  Interest,  1039. 

c.  Indorsee,  1040. 

d.  Assignee,  1040. 

e.  Payee  for  U?e  of  Legal  Owner,  1041. 

f.  Person  Taking  Up  Note  at  Maker's  Request,  1041. 
g.  Instruments    Payable   to   Officer,   Administrator,  Trustee,  etc, 
1041. 

(1)  Suits  by  Administrators,  1041. 

(2)  Suit  by  Officer  in  Individual  Capacity,  1041. 
h.  Notes  Payable  to  Payee  Since  Deceased,  1042. 

i.  Principal  and  Agent,  1042. 
j.  Guardian  and  Ward,  1042. 
k.  Joint  Obligees,  1042. 

2.  Parties  Defendant,  1042. 

a.  Necessary  Parties,   1042. 

(1)  In  General,  1042. 

(2)  Drawee  of  Unaccepted  Draft,  1043. 

(3)  Joint  Obligor,  1043. 

(4)  Death  of  Parties— Joinder  of  Administrator  or  Heirs,  1044. 

(5)  Receiver  of  Corporation  Executing  Note,  1045. 

(6)  Holders  of  Other  Notes  of  Same  Series,  1045. 

(7)  Holder  of  Outstanding  Title— Vendor's  Lien  Notes,  1045. 

b.  Proper  Parties,  1045. 

(1)  At  Common  Law,  1045. 
('2)  Under  the  Statute,  1045. 

(3)  Successive   Indorsers,  1046. 

(4)  Surviving  Obligor   and   Administrator,   1046. 

(5)  Payee  of  Note  Who  Subsequently  Assigned    It,  1047. 

(6)  Judgment  Creditor  of  Maker  of  Note,  1047. 

c.  Intervention,  1047. 

G.  Pleading,  1047. 

1.  Declaration  or  Petition,  1047. 

a.  Necessity  for  and  Sufficiency  of  Averment,  1047. 
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(1)  In  General,  1047. 

(2)  Description  of  Instrument,  1049. 

(3)  Execution  and  Delivery — Execution  of  Indorsement,  1050. 

(4)  Indebtedness  and  Promise  to  Pay,  1052. 

(5)  Time  of  Payment — Happening  of  Contingency,  1052. 

(6)  Place  of  Payment,  1052. 

(7)  Consideration,  1053. 

(8)  Mortgage  Given  as  Security,  1053. 
»(9)  Title  and  Ownership,  1053. 

(10)  Setting  Forth  Equitable  Title  to  Note  in  Third  Person, 

1055. 

(11)  Maturity  and  Nonpayment,  1055. 

(12)  Presentment,   Protest  and   Notice  or   Liability  Fixed   by 

Suit,   1056. 

(a)  In   General,  1056. 

(b)  Averment  of  Demand,  1057. 

(c)  Presentation  at  Place  of  Payment,  1057. 

(d)  Protest  and  Notice,  1057. 

(e)  Waiver  or.  Excuse,  1057. 
aa.  In  General,  1057. 

bb.  Allegations    Excusing   Protest   and    Notice,   1058. 
cc.  Allegations   Excusing   Suit,  1058. 
dd.  Nonresidence    as    Excusing    Suit    against    Some 
Parties,  1058. 

(13)  Stipulation  for  Attorney's  Fees  and  Breach  of  Condition, 

1058. 

(a)  In  General,  1058. 

(b)  Collection   by   Suit,   1059. 

(c)  Note  Placed  in  Hands  of  Attorney,  1059. 
b.  Prayer  for  Relief,  1059. 

2.  Plea     and  Answer,  1059. 

a.  In  General,  1059. 

b.  Answer  Attempting  to  Vary  Contract  by  Parol,  1060. 

c.  Particular  Pleas  and  Defenses  Set  Up  in  Answer,  1060. 

(1)  Plea  in  Abatement,  1060. 

(2)  Plea  of  Fraud  in  Original  Transaction,  106i. 

(3)  Averring  Acquirement  after  Maturity,  1061. 

(4)  Failure  of  Consideration,  1061. 

(a)  In  General,  1061. 

(b)  Failure  lo  Show  Breach  of  Undertaking,  1062. 

(c)  Want  of  Notice  in  Vendee,  1062. 

(d)  Averment  of  Offer  to  Restore  Consideration,  1062. 

(e)  On  Appeal  to  County  Court,  1062. 

(5)  Plea  of  Non  Est  Factum,  1062. 

(a)  In  General*  1062. 

(b)  General    Denial,    1062. 

(c)  Requisites  of  Plea,  1063. 
aa.  In  General,  1063. 

bb.  What  Constitutes  Denial  of  Execution,  1063. 
cc.  Denial  of  Assignment  or  Indorsement,  1063. 
dd.  Verification   of  Plea,  1063. 

(d)  Effect  of  Plea,  1063. 
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(6)  Plea  of  Payment,  1064. 

(7)  Plea  of  Tender,  1065. 

(8)  Plea  Setting  Up  Extension  of  Time,  1065. 

(9)  Plea  Setting  Up  Equitable  Ownership  of  Note  in  Third 

Party,  1065. 
d.  Verification  of  Pleas,  1065. 

(1)  In  General,  1065. 

(2)  Verification  of  Plea  of  Non  Est  Factum,  1065. 

(a)  Instrument  Sued  on,   1065. 
aa.  In  General,  1065. 

bb.  Admission    of    Evidence    Going    to    Execution  of 
Instrument,  1066. 

(b)  Rule  Applied  to  Endorsement  or  Assignment.  1066 

(c)  Rule  Applied  to  Acceptance,  1067. 

(d)  Affidavit  by  Executor  or  Administrator,  1067. 

(3)  Verification  of  Plea  of  Want  or  Failure  of  Consideration. 

1068. 

3.  Replication,  1069. 

4.  Surplusage,  1069. 

5.  Amendment,   1069. 

H.  Production  of  Instrument  at  Trial,  1069. 
I.  Variance,  1070. 

1.  In  General,  1070. 

2.  Presumptions,  1070. 

3.  Effect  of  Variance,  1070. 

4.  General  Rule  as  to  Materiality  of  Variance,  1070. 

5.  Material  and  Immaterial  Variance,  1071. 

a.  In  General,  1071. 

b.  Illustration  of  Material  and  Immaterial  Variance,  1071. 

(1)  As  to  Payee,  1071. 

(2)  As  to  Drawer  or  Maker,  1072. 

(3)  As  to  Time  and  Manner  of  Execution,  1072. 

(4)  As  to  Time  of  Payment,  1073. 

(5)  As  to  Amount  Payable,  1073. 

(6)  As  to  Interest,  1073. 

(7)  As  to  Nature  of  Indorsement,  1074. 

(8)  As  to  Credits  on  Note,  1074. 

(9)  As  to  Plaintiff's  Ownership  of  Note,  1074. 

6.  Instrument  Made  Part  of  Petition,  1074. 

7.  Objection  on  Ground  of  Variance,  1075. 
J.  Evidence,  1075. 

1.  Presumptions  and  Burden  of  Proof,  1075. 

a.  In  General,  1075. 

b.  Execution  of  Note  or  Indorsement,  1075. 

(1)  Genuineness  Not  Put  in  Issue,  1075. 

(2)  Execution  Denied  under   Oath,  1075. 

(3)  Under  Special   Non  Est  Factum,  1076. 

c.  As  to   Consideration,  1076. 

d.  Defensive  Matter  Set  Up,  1076. 

(1)  In  General,  1076.      # 

(2)  Existence  of  Knowledge  on  Part  of  Plaintiff,  1077. 
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(3)  Plea  of  Payment,  1077. 

(4)  Tender  of  Payment,  1077. 

e.  Proof  of  Ownership  of  Note,  1077. 

f.  Proof  of  Partnership  of  Payees,  1077. 

g.  Proof  of  Capacity  of  Assignor,  1077. 

2.  Admissibility,   1077. 

a.  Instrument   Sued   on,   1077. 

b.  Parol  Evidence,  1079. 

(1)  In  General,  1079. 

(2)  To  Vary,  Contradict  or  Explain  Recital  of  Fact,  1079. 

(3)  Allegations  of  Mutual   Mistake,  1080. 

(4)  Establishment   of   Parol   Trust,   1080. 

c.  Materiality  of  Evidence,  1080. 

d.  Relevancy  as  Dependent  upon  Pleading,  1080. 

(1)  In  General,  1080. 

(2)  Testimony  Relevant  under  Plea  of  Non  Est  Factum,  1081. 

(3)  Under   Answer   Impeaching  Consideration,  1081. 

(4)  Evidence  Admissible  without  Special  Plea,  1082. 

(5)  Under  Issue  as  to  Ownership,  1082. 

(a)  Letters  Written  by  Payee,  1082. 

(b)  Opinion  Evidence  on  Question  of  Ownership,  1082. 

(6)  Under   Answer   Denying   Plaintiff's   Ownership,   1082. 

e.  Questions  Bearing  on  Real  or  Fictitious  Nature  of  Defense,  1082. 

f.  Agreement  in  Regard  to  Medium  of  Payment,  1082. 

g.  Declaration  of  Payee  against  Note,   1083. 

h.  Injunction    Obtained   after    Negotiation,    1083. 

i.  Piea  of  Non  Est  Factum  Withdrawn  by  Defendant,  1083. 

3.  Weight  and  Sufficiency,  1083. 

4.  Order  of  Presenting  Evidence  to  Jury,  1083. 
K.  Competency  of  Witnesses,  1083. 

L.  Question  of  Law  and  Fact,  1084. 
M.  Instructions,   1084. 

1.  Instruction  Not  Based  on  Pleading  and  Proof,  1084. 

2.  Conflicting  Testimony  on  Issue,  1084. 

3.  Evidence  Adduced  Uncontradicted,  1084. 

4.  Charge  upon  Weight  of   Evidence,  1084. 

5.  Charge  Limiting  and  Qualifying  Effect  of  Evidence,  1085. 

6.  Failure  to  Instruct  or  Withdrawal  of  Issue,  1085. 

a.  Withdrawal   of  Material   Issue,  1085. 

b.  Where   No   Evidence  Adduced  on   Issue,   1085. 

7.  Submission  of  Issue  as  to   Execution,  1086. 

&  Special  Charge  Presenting  Plaintiffs  Theory,  1086. 

CROSS   REFERENCES. 

See  the  titles  ABATEMENT,  REVIVAL  AND  SURVIVAL,  vol.  1,  p.  1; 
ACTIONS,  vol.  1,  p.  113;  ALTERATION  OF  INSTRUMENTS,  vol.  1,  p. 
193;  AMENDMENTS,  vol.  1,  p.  203;  APPEAL  AND  ERROR,  vol.  1,  p.  313; 
ASSIGNMENTS,  ante,  p.  86;  ASSUMPSIT,  ante,  p.  282;  ATTORNEY  AND 
CLIENT,  ante,  p.  567;  BANKS  AND  BANKING,  ante,  p.  690;  BONDS;  CAR- 
RIERS; CARRIERS  OF  GOODS;  CARRIERS  OF  LIVE  STOCK,  CON- 
FLICT OF  LAWS;  CONSTITUTIONAL  LAW;  CONTRACTS;  CONTRI- 
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BUTION  AND  EXONERATION;  CORPORATIONS;  COURTS;  DAM- 
AGES; EXECUTORS  AND  ADMINISTRATORS;  HUSBAND  AND  WIFE; 
ILLEGAL  CONTRACTS;  INDEMNITY;  INTEREST;  JUDGMENTS  AND 
DECREES;  JURISDICTION;  LETTERS  OF  CREDIT;  LIS  PENDENS; 
LOST  INSTRUMENTS  AND  RECORDS;  MUNICIPAL,  COUNTY  AND 
STATE  SECURITIES;  NOTICE;  PARTIES;  PAYMENT;  PRINCIPAL 
AND  AGENT;  PRINCIPAL  AND  SURETY;  RELEASE;  SEALS  AND 
SEALED  INSTRUMENTS;  SET-OFF,  RECOUPMENT,  COUNTER- 
CLAIM  AND  RECONVENTION;  SUBROGATION;  TRUSTS  AND 
TRUSTEES;  USAGES  AND  CUSTOMS;  USURY. 

As  to  filling  blank  and  paper  executed  in  blank,  see  the  title  ALTERA- 
TION OF  INSTRUMENTS,  vol.  1,  p.  198.  As  to  assignments  of  nonnc- 
gotiable  paper,  see  the  title  ASSIGNMENTS,  ante,  p.  86.  As  to  bill  or  check 
operating  as  assignment  of  funds  on  which  drawn,  see  the  title  ASSIGN- 
MENTS, ante,  p.  86.  As  to  certification  of  checks,  see  the  title  BANKS  AND 
BANKING,  ante,  p.  690.  As  to  rights  and  liabilities  as  between  drawer  of 
check  and  bank,  see  the  title  BANKS  AND  BANKING,  ante,  p.  690.  As  to 
power  of  corporation  to  become  parties  to  commercial  paper,  see  the  title 
CORPORATIONS.  As  to  the  power  of  executors  and  administrators  to  be- 
come parties  to  commercial  paper,  see  the  title  EXECUTORS  AND  AD- 
MINISTRATORS.  As  to  liability  of  guarantors,  see  the  title  GUARANTY. 
As  to  power  of  guardian  to  become  party  to  commercial  paper,  see  the  title 
GUARDIAN  AND  WARD.  As  to  capacity  of  infants  to  become  parties  to 
commercial  paper,  see  the  title  INFANTS.  As  to  the  capacity  of  insane  per- 
sons to  become  parties  to  commercial  paper,  see  the  title  INSANITY.  As 
to  interest,  see  the  title  INTEREST.  As  to  power  of  municipal  corporations 
to  become  parties  to  commercial  paper,  see  the  title  MUNICIPAL  CORPO- 
RATIONS. As  to  power  of  officers  or  agents  to  become  parties  to  commer- 
cial paper,  see  the  title  OFFICERS  AND  AGENTS  OF  PRIVATE  CORPO- 
RATIONS. As  to  power  of  one  or  more  members  of  a  firm  to  become  parties 
to  commercial  paper  on  behalf  of  the  firm,  see  the  title  PARTNERSHIP. 
As  to  power  of  agents  to  become  parties  to  commercial  paper,  and  to  bind 
principal,  see  the  title  PRINCIPAL  AND  AGENT.  As  to  the  capacity  of 
married  women  to  become  parties  to  commercial  paper,  see  the  titles  HUS- 
BAND AND  WIFE;  SEPARATE  ESTATE  OF  MARRIED  WOMEN.  As 
to  rights  and  liabilities  of  sureties  on  commercial  paper,  in  general,  see  the 
title  PRINCIPAL  AND  SURETY.  As  to  power  of  trustees  to  become  parties 
to  commercial  paper,  see  the  title  TRUSTS  AND  TRUSTEES.  As  to  usury  in 
general,  see  the  title  USURY. 


I.  Definitions. 
A.    PROMISSORY  NOTES. 

A  promissory  note  is  a  written  en- 
gagement by  one  person  to  pay  an- 
other person  therein  named,  absolutely 
and  unconditionally,  a  certain  sum  of 
money,  at  a  time  therein  specified.  Pas. 
Dig.,  art.  220,  note  283.  Wexel  v. 
Cameron,  etc.,  31  Tex.  614;  Buchanan 
V.  Wren,  10  Tex.  Civ.  App.  560,  564, 
30  S.  W.  1077.  See  First  Nat.  Bank 
v.    Greenville    Nat.    Bank,    84   Tex.    40, 


43,    19    S.    W.    334.      See    post,   "Form 
and  Requisites,"   II. 

B.   CHECK— BILL  OF  EXCHANGE. 

A  check  is  a  draft  or  order  upon  a 
bank  or  banking  house,  purporting  to 
be  drawn  upon  a  deposit  of  funds  for 
the  payment  at  all  events  of  a  certain 
sum  cf  money,  to  a  certain  person 
therein  named,  or  to  him  or  his  order, 
or  to  bearer,  and  payable  instantly  on 
demand.  First  Nat.  Bank  v.  Green- 
ville  Nat.   Bank,  84   Tex.   40,  43,  19  S- 
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W.  334;  Fidelity,  etc.,  Co.  v.  National 
Bank,  48  Tex.  Civ.  App.  301,  304,  106 
S.  W.  782,  affirmed,  no  op.  The  in- 
strument in  the  case  above  was  held 
lacking  in  the  essential  elements  of  a 
check  as  set  forth  in  the  above  defini- 
•tion.  See,  also,  the  title  BANKS 
AND  BANKING,  ante,  p.  690. 

Bill  of  Exchange. — For  requisites  of 
bill  of  exchange,  see  post,  "Forms 
and    Requisites,"    II. 

In  Planters'  Bank  v.  Evans,  36  Tex. 
592,  it  was  held  that  it  was  optional 
with  the  indorsee  either  to  treat  the 
instrument  as  a  bill  of  exchange,  and 
sue  the  drawer  and  the  acceptor  to- 
gether, or  to  treat  it  as  a  promissory 
note,  and  sue  the  maker  alone.  Such 
an  instrument,  when  delivered  to  the 
drawee,  imports  that  it  is  not  drawn 
against  funds  of  the  drawer  in  the 
hands  of  the  drawee. 

C.  DUE  BILL. 

A  letter  in  which  the  writer  stated 
that  he  sent  therewith  a  statement  of 
plaintiff's  account  with  defendant, 
which  showed  a  balance  due  plaintiff 
in  a  certain  amount,  taken  with  the 
account,  constituted  a  due  bill.  Taylor 
Water  Co.  v.  Kelley,  11  Tex.  Civ.  App. 
339,  32  S.  W.  436. 

D.  NEGOTIABLE  PAPER. 

See  post,  "Negotiability  of  Particular 
Instruments/'  II,  I,  3. 

n.   Form  and  Requisites. 

A.  WRITING. 

A  promissory  note  whether  negoti- 
able or  nonnegotiable,  must  contain  a 
promise  in  writing,  to  pay,  etc.  First 
Nat.  Bank  v.  Greenville  Nat.  Bank,  84 
Tex.  40,  43,   19  S.  W.  334. 

A  note  in  pencil  is  valid  (and  proves 
its  contents)'  while  it  is  legible.  Reed 
v.  Roark,  14  Tex.  329. 

B.  PROMISE  TO  PAY. 

A  paper  is  wanting  in  an  essential 
element  of  negotiable  paper,  when  it 
does  not  contain  an  absolute  and  un- 


conditional promise  to  pay.  Sutton  v. 
Gregory  (Civ.  App.),  45  S.  W.  932, 
933,  affirmed  in  93  Tex.  696,  no  op. 

In  order  to  constitute  a  valid  promis- 
sory note  there  must  exist  a  promise 
to  pay  either  expressed  or  such  as 
must  necessarily  be  implied  from 
words  used  in  the  instrument;  but  this 
implication  will  not  arise  simply  from 
the  fact  that  the  paper  may  evidence 
the  indebtedness  of  its  maker  to  the 
person  to  whom  it  is  given.  First 
Nat.  Bank  v.  Greenville  Nat.  Bank,  84 
Tex.    40,    43,    19    S.   W.    334. 

The  mere  knowledge  of  a  debt,  it 
has  been  held,  without  a  promise  to 
pay,  is  not  a  good  promissiory  note. 
Salinas  v.  Wright,  11  Tex.  572,  575. 
See  Barton  &  Co.  v.  Exchange  Bank, 
2  App.   Civ.   Cases,  §   711. 

An  "Absolute  Promise  to  Pay 
Money"  Held  to  Be  a  Good  Promis- 
sory Note. — Haley  v.  Harvey,  l  App. 
Civ.  Cases,  §  1096,  distinguishing 
Salinas  v.  Wright,  11  Tex.  572;  Rowlett 
v.  Lane,  43  Tex.  274  in  which  there 
was  nothing  to  indicate  that  the  prom- 
ises   were    absolute. 

C.    DATE. 

The  date  of  a  negotiable  instrument 
is  a  material  part  thereof.  It  seems 
that  an  instrument  is  not  commercial 
paper,  properly  speaking,  if  it  is  with- 

I  out  date.     Platzer  v.  Norris  &  Co.,  38 

I  Tex.  1,  10. 

!D.  CERTAINTY  AS  TO  PAYOR 
AND  PAYEE. 

It  is  essential  to  the  validity  of  a 
promissory  note,  that  it  should  con- 
tain no  contingency  or  uncertainty  as 
to  the  person  by  whom  it  is  payable, 
or  to  whom  it  is  payable.  Frazier  v. 
Moore,   11  Tex.   755,  759. 

A  promissory  note,  whether  nego- 
tiable or  nonnegotiable,  must  contain 
a  promise  "in  writing  by  one  person 
to  pay  another  person  therein  named, 
or  to  his  order,  or  to  bearer.  First 
Nat.  Bank  v.  Greenville  Nat.  Bank,  84 
Tex.    40,    43,    19    S.    W.    334. 
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An   instrument   without   a   payee    is 

not   a    negotiable    instrument.     Platzer 
v.   Norris   &   Co.,   38  Tex.   1,   10. 

Note  in  Favor  of  Dead  Person. — 
Where  a  note  or  a  deed,  as  an  origi- 
nal transaction,  is  executed  in  favor 
of  a  dead  person  it  is  void.  Dark  v. 
Mictdiebrook    (Civ.    App.),    45    S.    W. 

963,  964. 

Rule  Not  Applicable.— The  rule  that 
a  note  made  payable  to  a  dead  man 
is  void  does  not  apply  to  a  note  made 
in  renewal  cf  one  executed  before  the 
payee's  death.  Dark  v.  Middlebrook 
(Civ.   App.),  45   S.   W.  963. 

A  legatee  of  the  estate,  in  contem- 
plation of  law,  held  the  original  note 
for  the  executor,  and  her  action  in 
taking  any  renewal  thereof  inured  to 
the  benefit  of  the  executor,  of  which 
he  could  avail  himself.  Dark  v.  Mid- 
dlebrook   (Civ.    App.),   45    S.    W.    963, 

964.  See,   generally,   the   title   EXEC- 
UTORS   AND    ADMINISTRATORS. 


DRAWEE 

VALIDITY 

BILL. 


NECESSARY 
OF     DRAFT 


TO 
OR 


An  instrument  directed  to  no  one 
can  not  be  considered  a  draft  or  bill 
of  exchange.  "The  instrument,  with 
the  exception  of  the  want  of  a  drawee, 
is  in  the  ordinary  form  of  an  accom- 
modation bill  or  draft,  on  which  the 
maker  can  not  be  held  liable  until 
after  an  acceptance  or  nonacceptance. 
We  think  the  instrument,  as  it  is,  is 
an  imperfect  bill  or  draft,  for  the  pay- 
ment of  which  no  one  is  liable." 
Watrous  v.  Halbrook,  39  Tex.  573, 
578. 

The  mere  possession  of  a  paper 
drawn  in  the  form  of  an  order,  there 
being  no  drawee  in  existence,  can  not 
entitle  the  possessor  to  an  action  in 
any  form.  Watrous  v.  Halbrook,  39 
Tex.    573,    579. 

The  execution  of  such  an  instru- 
ment implies  no  promise  on  the  part 
of  the  maker  who  issued  it  to  pay  to 
the   one   in   whose  favor  it  was  drawn 


the    sum    of    money    specified    in   it 
Watrous   v.    Halbrook,    39   Tex.  573. 

In  a  suit  by  the  holder  against  the 
drawer  of  an  unaccepted  order  for  money, 
which  is  addressed  to  no  one,  but  in  other 
respects  in  the  form  of  a  check,  no 
recovery  can  be  had  in  the  absence  of 
allegations  and  proof  cf  facts  aliunde 
to  establish  the  liability  of  the  drawer. 
Watrous  v.  Halbrook,  39  Tex.  573. 
See  post,  "Drawer  cf  Bill  or  Check," 
IX,  B. 

F.    CERTAINTY. 

1."   As  to  Time  of  Payment 

In  order  to  constitute  a  valid  nego- 
tiable instrument,  the  time  of  payment 
must  be  certain.  National  Bank  r. 
Kenney,  98  Tex.  293,  300,  83  S.  W. 
368. 

Where  the  holder  of  a  note  has  the 
absolute  right  to  demand  payment  at 
a  certain  day,  the  note  is  negotiable. 
National  Bank  t>.  Kenney,  98  Tex.  293, 
300,    83    S.    W.    368. 

Note  Payable  on  or  before  Certain 
Date. — A  note  payable  "on  or  before" 
a  certain  date  is  negotiable.  The 
maker  of  such  a  note  has  the  right  to 
pay  before  the  day  named,  but  the 
holder  can  not  demand  payment  be- 
fore that  day.  National  Bank  v.  Ken- 
ney, 98  Tex.  293,  300,  83  S.  W.  368; 
Buchanan  v.  Wren,  10  Tex.  Civ.  App 
560,  30  S.  W.  1077;  Brookshire  v. 
Allen  (Civ.  App.),  32  S.  W.  164;  Gill 
v.  First  Nat.  Bank  (Civ.  App.),  47  S. 
W.  751.  See  post,  "Maturity  and 
Time   of   Payment,"    IV. 

Reservation  of  Right  to  Make  Pay- 
ments before  Date. — Where  by  the 
terms  of  a  note  the  holder  of  it  could 
demand  payment  only  on  a  certain 
day,  unless  by  a  failure  to  make  pay- 
ment of  an  installment  of  interest  the 
whole  debt  should  be  matured,  the 
time  when  the  payee  could  demand 
payment  was  certain.  A  reservation  in 
a  deed  of  trust  to  secure  the  note  of 
the  right  to  the  payor  to  make  pay- 
ments thereupon  at  certain  times  does 
not    destroy    the    negotiability   of  the 
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instrument.  Cunningham  v.  McDon- 
ald, 98  Tex.  316,  321,  83  S.  W.  372, 
reversing  80  S.  W.  871,  81  S.  W.  52, 
citing  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.  560,  571,  30  S.  W.  1077;  Gill  v. 
First  Nat.  Bank  (Civ.  App.),  47  S.  W. 
751;  National  Bank  v  Kenney,  98  Tex. 
293,    83    S.    W.    368. 

A  promissory  note  is  not  rendered 
nonnegotiable  by  the  fact  that  the 
maker,  promising  to  pay  by  a  day 
certain,  reserves  to  himself  by  its 
terms  the  right  to  pay  sooner.  Cun- 
ningham v.  McDonald,  98  Tex.  316,  83 
S.  W.  372. 

Payable  "on  or  after*'  Certain  Date. 
— A  note  payable  "on  or  after"  a  cer- 
tain time,  is  certain  as  to  the  time 
of  payment.  Brookshire  v.  Allen  (Civ. 
App.),  32  S.  W.  164. 

Note  Dependent  upon  Treaty  of 
Peace. — A  note  made  in  1864  is  not 
void  because  it  was  made  payable 
"six  months  after  the  ratification  of  a 
treaty  of  peace  between  the  Confed- 
erate States  and  the  United  States."' 
The  termination  of  the  war  was  the 
real  event  which  fixed  the  time  at  which 
such  a  note  became  payable,  and  the 
contract  was  not  vitiated  by  the  stipu- 
lation. Knight  v.  McReynolds,  37 
Tex.  204;  Shaw  v.  Trunsler,  30  Tex. 
390;  Thompson  v.  Houston,  31  Tex. 
610;  Scott  v.  Atchison,  36  Tex.  76. 

A  promissory  note,  "payable  twenty- 
four  months  after  the  ratification  of  a 
treaty  of  peace  between  the  United 
States  and  the  Confederate  States  of 
America,  with  eight  per  cent  interest 
from  date,  in  whatever  may  then  be 
the  legal  tender  of  the  country,"  ex- 
ecuted June,  1862,  was  valid,  and  be- 
came due  two  years  after  the  close  of 
the  war,  and  was  payable  in  United 
States  currency.  Atcheson  v.  Scott,  51 
Tex.  213;  Thompson  v.  Houston,  31 
Tex.  610,  overruled. 

Where  the  makers  and  indorsers  of 
a  note,  by  its  terms,  waived  protest, 
etc.,  and  agreed  "to  all  extensions  and 
partial  payments  before  or  after  ma- 


turity," such  provision  was  not  to  be 
construed  as  giving  the  right  to  ex- 
tend time  of  payment  to  either  the 
maker  or  the  holder  alone,  and  there- 
fore rendering  the  time  uncertain  and 
the  note  nonnegotiable;  the  extension 
meant  was  one  by  agreement  between 
debtor  and  creditor  on  a  good  con- 
sideration, and  the  provision  was  to 
prevent  release  of  indorsers  by  such 
extension;  it  was  a  negotiable  instru- 
ment. National  Bank  v.  Kenney,  98 
Tex.  293,  83  S.  W.  368,  reversing  35 
Tex.  Civ.  App.  434,  80  S.  W.  555. 

There  being  nothing  in  a  stipulation 
which  gives  any  one  the  right  to  de- 
mand of  the  holder  of  the  note  an  ex- 
tension of  the  time  of  payment,  the 
time  at  which  he  could  demand  pay- 
ment is  fixed  and  therefore  it  is  a 
negotiable  note.  National  Bank  v. 
Kenney,  98  Tex.  293,  300,  83  S.  W.  368. 

Right  to  Agree  upon  an  Extension. 
— The  fact  that  the  holder  and  maker 
of  a  note  may  at  any  time  agree  upon 
an  extension  does  not  affect  the  nego- 
tiability of  the  paper.  National  Bank 
v.  Kenney,  98  Tex.  293,  300,  83  S.  W. 
368. 

"So  Soon  as  Circumstances  Will 
Permit." — A  promise  in  writing  to  pay 
a  certain  sum  of  money  to  another, 
"so  soon  as  circumstances  will  permit," 
is  not  a  promissory  note.  Salinas  v. 
Wright,    11    Tex.    572. 

2.    Certainty  as  to  Amount  Payable. 

|      It    is    essential    to    the    negotiability 
> of   a   bill   or   note   that  the  amount   to 
!  be  paid  should  be  certain.     A  note  is 
j  not  negotiable  paper,  where  the  amount 
,  to  be  paid  is  indefinite,  being  depend- 
ent on  an  uncertain  contingency.  Jones 
v.    Laturnus     (Civ.    App.),    40    S.    W. 
1010.      See    Sutton    v.    Gregory    (Civ. 
App.),   45    S.   W.    932,   933,    affirmed    in 
93    Tex.    696,    no   op. 

A  note  which  omits  the  words  dol- 
lars, but  inserts  the  numbers,  means 
dollars.  Petty  z/.  Fleishel,  31  Tex. 
169;  Oppenheimer  &  Co.  v.  Fritter,  1 
App.    Civ.    Cases,   §   373. 
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A  suit  was  brought  on  the  follow- 
ing instrument,  viz:  "$400.  On  or  be- 
fore the  first  day  of  January  next, 
1877,  I  promise  to  pay  to  J.  C.  Grady 
or  order,  for  value  received,  with 
twelve  per  cent  interest  per  annum 
from  date  till  paid.  This  note  is 
given  for  part  of  the  purchase  money 
on  a  tract  of  land  purchased  by  me 
of  J.  C.  Grady  and  wife.  October, 
11th  day,  187ff.  (Signed)  Will  Hubert" 
Held:  (1)  The  instrument,  though 
not  drawn  as  promissory  notes  usually 
are,  evidences  a  clear  and  explicit 
promise  to  pay  payee  or  order  $400, 
at  a  named  date.  (2)  This  instru- 
ment distinguished  from  those  in 
which  the  marginal  statement  in  fig- 
ures is  not  inserted  in  a  blank  left 
therefor  in  the  body  of  the  note. 
Hubert  v.   Grady,   59   Tex.   502. 

A  writing  in  the  form  following 
was  properly  admitted  in  evidence 
and  was  sufficient  to  support  a  judgment 
for  $100,  etc. :  "$100.  Texarkana,  Texas, 
4-2,  1888.  On  or  before  July  1,  1888,  I 
promise  to  pay  to  the  order  of  Benj. 
Whitaker    the    sum    of    one    hundred 

with    interest,"    etc.     The    sign 

and  figures  "$100"  in  the  margin  of 
the  note  indicate  that  it  was  the  word 
dollars  that  was  omitted  in  the  body 
of  the  note.  Garrett  v.  Interstate 
Bank,  79  Tex.  133,  15  S.  W.  224.  See 
Oppenheimer  &  Co.  v.  Fritter,  l  App. 
Civ.   Cases,  §  372. 

Amount  Specified  by  Subsequent 
Indorsement. — Where  a  party  promised 
in  writing  to  pay  so  much  an  acre  for 
as  many  acres  as,  etc.,  and  at  a  sub- 
sequent time  indorsed  the  number  of 
acres,  and  fixed  the  amount  to  be 
paid,  held,  that  the  instrument  was  a 
promissory  note  from  the  time  of  the 
indorsement.  Smith  v.  Clopton,  4 
Tex.    109. 

Instrument  Calling  for  Exchange  — 
The  commercial  character  of  a  paper 
is  not  impaired  by  calling  for  exchange. 
The  amount  to  be  paid  is  susceptible 
of  definite  ascertainment.     "There   are 


authorities  to  the  contrary,  but  the 
weight  of  authority  is  as  stated  above. 
Smith  v.  Kendall,  9  Mich.  242;  Leggett 
v.  Jones,  10  Wis.  34;  Pierce  v.  Teal, 
4  McLean,  201,  Fed.  Cas.,  No.  11,  417. 
See  contra,  Fitzharris  v.  Leggett,  10 
Mo.  527;  Hughitt  v.  Johnson,  28  Fed. 
865;  Bank  v.  McMahon,  38  Fed.  382." 
Whittle  v.  Fond  Du  Lac  Nat.  Bank 
i  (Civ.  App.),  26  S.  W.  1106,  1107. 
|  The  recital  in  a  note  "in  gold  coin 
{ or  its  equivalent  in  currency  of  the 
United  States,  at  the  option  of  the 
holder  of  this  note,"  does  not  render 
uncertain  the  amount  provided  to  be 
paid,  and  does  not  affect  the  negoti- 
able character  of  the  paper.  Wright 
v.  Morgan  (Civ.  App.),  37  S.  W.  627,  628 
(see  93  Tex.  744,  no  op.),  citing  Whit- 
tle v.  Fond  Du  Lac  Nat.  Bank  (Civ. 
App.),   26   S.    W.    1106,    1107. 

Stipulation  for  Attorney's  Fees.— 
See  post,  "Stipulation  for  Attorney's 
Fees,"  II,  I,  4,  c. 

G.  NECESSITY  FOR  INSTRU- 
MENT TO  BE  PAYABLE  AT 
ALL  EVENTS. 

1.  In  General 

It  is  essential  to  constitute  a  writ- 
ten note  for  the  payment  of  money  a 
valid  promissory  note,  that  the  money 
be  payable  absolutely  and  at  all  events, 
and  that  payment  be  not  made  to  de- 
pend on  any  condition  or  contingency 
Salinas  v.  Wright,  11  Tex.  572.  575; 
First  Nat.  Bank  v.  Greenville  Nat. 
Bank,  84  Tex.  40,  43,  19  S.  W.  334; 
National  Bank  v.  Kenney.  35  Tex. 
Civ.  App.  434,  80  S.  W.  555,  reversed 
in   98  Tex.   293,  on  other  grounds. 

2.  Bill  or  Note  Payable  Out  of  Par- 

ticular  Fund. 

An  order  drawn  for  money  has  not 
the  attributes  of  commercial  paper  un- 
less it  be  drawn  on  the  personal  credit 
of  the  drawer;  it  has  not  the  character 
of  a  bill  of  exchange  if  it  be  confined 
to  a  credit  on  a  particular  fund.    An- 

'  drews  v.  Harvey,  39  Tex.  123. 

I     Order  for   Special   Deposit— An  or- 
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der  directing  the  bank  to  pay  over  to 
the  bearer  a  special  deposit,  which 
was  not  paid  because  the  deposit  had 
been  withdrawn  by  the  attorney  of 
one  of  the  parties,  can  not  be  treated 
as  a  bill  of  exchange.  Andrews  v. 
Harvey,  39  Tex.  123.  See,  generally, 
the  title  BANKS  AND  BANKERS, 
ante,  p.  690. 

An  order  to  pay  a  certain  amount 
"out  of  proceeds  of  cattle  to  be  sold 
for  my  account"  when  "the  same 
shall  be  received  to  you"  is  not  a  bill 
of  exchange;  and  the  acceptor  of  such 
an  order  becomes  liable  to  the  holder 
to  the  same  extent  as  he  would  have 
been  liable  to  the  drawer  if  no  such 
order  had  been  given;  no  further. 
Kinney  v.  Lee,  10  Tex.  155;  Lindsay 
v.  Price,  32  Tex.  280,  282. 

Order  to  Pay  Out  of  Money  Col- 
lected.— The  payee  of  a  note  for  about 
$1,000  on  W.,  put  it  in  the  hands  of 
money  collected  or  to  be  collected  en 
gave  to  P.  an  order  directing  the  at- 
torneys to  pay  to  him  $500,  "out  of  the 
money  collected  or  to  be  collected  on 
the  note."  The  attorneys  accepted 
the  order,  "to  be  paid  out  of  the  first 
money  collected  on  the  note.  Their 
client,  the  payee,  afterwards  compro- 
mised with  W.,  and  instructed  the  at- 
torneys to  cancel  the  note,  so  they 
never  collected  anything  on  it.  P. 
sued  the  attorneys  on  the  order  and 
their  acceptance.  Held,  that  the  or- 
der can  not  be  regarded  as  a  bill  of 
exchange,  nor  as  an  assignment  pro 
tanto  of  the  note.  Lindsay  v.  Price, 
33   Tex.   280. 

An  order  to  pay  money  when  col- 
lected, alleged  to  have  been  given  "for 
value  received,"  with  the  further  al- 
legation that  the  drawee  refused  to 
accept  or  pay  the  order,  held  to  be 
a  good  cause  of  action  against  the 
drawee.  Henderson  v.  Glass,  16  Tex. 
559;  Jones  v.  Holliday,  11  Tex.  412. 

Promise  to  Pay  Out  Proceeds  of 
Crop  When  Sold. — An  instrument  upon 
which   suit  is  founded  which   reads  as 


follows:  "Oct.  18,  1855;  I  hereby  agree 
to  pay  M.  A.  Wade  out  of  the  proceeds 
of  my  present  crop,  when  sold,  the 
sum  of  three  hundred  and  thirteen 
dollars.  (Signed)  J.  H.  Hutchins,"  is 
not  a  promissory  note.  Hutchins  v. 
Wade,   20   Tex.    7,   9. 

H.  NECESSITY  FOR  INSTRU- 
MENT TO  BE  PAYABLE  IN 
MONEY. 

A  promissory  note  must  be  payable 
in  money  absolutely.  First  Nat.  Bank 
v.  Greenville  Nat.  Bank,  84  Tex.  40, 
43,  19  S.  W.  334. 

Paper  Payable  in  Currency.— A 
promissory  note  may  be  payable  in 
any  currency.  A  promise  to  pay  in 
Mexican  silver  dollars  is  negotiable; 
the  exchange  into  current  coin  is  upon 
proof  of  their  relative  values.  Hogue 
v.  Williamson,  85  Tex.  553,  22  S.  W. 
580.  See,  also,  Hogue  v.  Williamson 
(Civ.   App.),  22  S.   W.  762. 

BUI  Payable  in  Current  Funds. — In 
Texas  Land,  etc.,  Co.  v.  Carroll,  63 
Tex.  48,  it  is  held  that  a  bill  of  ex- 
change payable  in  current  funds  #is  not 
negotiable  paper  in  the  full  sense  of 
those  terms,  but  it  is  not  held  that  a 
defense  of  a  failure  of  consideration 
can  be  set  up  against  it  In  the  hands 
of  an  innocent  holder  who  before  ma- 
turity has  paid  value  therefor.  See 
McCormick  v.  Kampmann,  102  Tex. 
215,  218,  115  S.  W.  24. 

The  term  "current  funds"  used  in 
the  notes  did  not  deprive  them  of 
negotiability,  and  authorize  all  de- 
fenses against  them  that  could  have 
been  urged  against  the  original  payees. 
Kampman  v.  McCormick,  24  Tex.  Civ. 
App.  462,  59  S.  W.  832;  McCormick 
v.  Kampmann  (Civ.  App.),  109  S.  W. 
492,  493. 

"To  Be  Discharged  in  Other  Good 
Cash  Notes."— A  note  in  which  the 
maker  promises  to  pay  a  certain  sum, 
"to  be  discharged  in  other  good  cash 
notes/'  held  to  be  an  obligation  for 
money  and  not  for  cash  notes.     Smith 
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,  v.  Falwell,  21  Tex.  466;  Fleming  v. 
Nail,  1  Tex.  246;  Roberts  v.  Short,  1 
Tex.  373;  Chevallier  v.  Buford,  l  Tex. 
503;  Ward  v.  Lattimer,  etc.,  Co.,  2 
Tex.  245;  Baker  v.  Todd,  6  Tex.  273. 

The  general  understanding  and  us- 
age in  relation  to  similar  contracts  is 
to  be  consulted,  and  the  words  used 
should  be  received  in  their  ordinary 
sense  and  acceptation.  Smith  v.  Fal- 
well,  21   Tex.   466,  467. 

This  rule  of  construction  was  applied 
in  Ward  v.  Lattimer,  etc.,  Co.,  2  Tex. 
245,  where  the  notes  sued  upon  were 
promises  to  pay  the  amounts  in  cash 
notes,  and  it  was  held  that  they  were 
hot  equivalent  to  a  promise  to  pay  the 
nominal  amount  in  money,  and  that 
the  value  of  the  notes  must  be  ascer- 
tained on  evidence,  and  judgment 
rendered  for  that  amount.  See  Smith 
r.   Falwell,  21   Tex.   466,   467. 

But  in  Baker  v.  Todd,  6  Tex.  273,  a 
distinction  was  taken  between  notes 
promising  to  pay  a  sum  of  money  in 
cash  notes  and  notes  promising  a  sum 
of  money  which  might  be  discharged 
in  cash  notes;  that  the  money  was  the 
primary  element  of  promise  in  the 
latter  with  a  stipulation,  as  an  alter- 
native, that  it  may  be  discharged  in 
something  else  at  or  before  the  day 
of  payment;  but  that  in  the  former 
the  cash  notes  were  the  primary  ele- 
ment of  the  promise — not  to  be  equiva- 
lent to  the  sum  named,  but  amounting  I 
on  their  face  to  that  nominal  sum.  | 
See  Smith  v.  Falwell,  21  Tex.  466,  468.  ' 

Where  a  note   contains   an  altcrna- , 
tivc  provision,  which  allows  the  maker 
to  discharge  it  in  money  "or  its  equiva-  [ 
lent;"   such   provision   may  restrain   its 
negotiability  according  to  the  rules  of 
the    common     law,     and    prevent     the 
transferee  from  maintaining  a  suit  upon 
it    in    his    own   name;    but   the    rule    in  | 
equity   is   otherwise.     Ogden   7-.    Slade, 
1   Tex.  13. 

Must   Be   Payable   in    Money — Non- 
negotiable  When  Payment  in  Property  i 
Optional.— Taylor  v.  Tompkins,   i    App.  ■ 
Civ.    Cases,    §    1050. 


I.   NEGOTIABILITY. 

1.  In   General — Rule  of  Construction. 
Promissory  Notes. — The  law  of  Texas 

recognizes  the  negotiability  of  promis- 
sory notes.  Smith  v.  Clopton,  4  Tex. 
109. 

Rule  of  Construction. — In  determin- 
ing whether  a  paper  is  negotiable  it  alone 
can  be  looked  to;  for  it  is  to  that 
alone  which  persons  dealing  with  it 
must  and  have  the  right  to  look.  Fir>t 
Nat.  Bank  v.  Greenville  Nat.  Bank,  84 
Tex.   40,    19    S.    W.    334. 

2.  Necessity   for   Words  of  Negotia- 
bility. 

A  promissory  note  which  is  not  pay- 
able to  the  bearer  or  to  the  order  of 
the  payee  is  not  in  strict  legal  language 
negotiable.  Hamilton  Gin,  etc.,  Co  r. 
Sinker,  etc.,  Co.,  74  Tex.  51,  52,  11  S. 
W.   1056. 

It  must  be  shown  that  notes  are 
payable  to  order  or  to  bearer,  or  that 
other  language  of  like  import  was  in- 
corporated in  them.  The  rule  is  well 
settled  that  some  such  language  is  e>- 
sential  to  render  a  written  instrument 
negotiable  paper  in  the  sense  which 
entitles  a  holder  to  protection  as  an 
innocent  purchaser.  Ellis  v.  Hahn,  29 
Tex.   Civ.   App.   395,  396,  68  S.  W.  336. 

A  promissory  note  payable  to  order 
of  W.  St  Son  was  a  negotiable  instru- 
ment. Merchants,  etc.,  Cotton  Oil  Co 
v.  Lufkin  Nat.  Bank,  34  Tex.  Civ.  App. 
551,  79  S.  W.  651,  affirmed  in  98  Tex. 
624,   no   op. 

3.  Negotiability   of   Particular  Instru- 

ments. 

Bonds  of  a  corporation  payable  to 
bearer  with  interest  due  annually  are 
negotiable,  and  the  corporation  is  not 
subject  to  garnishment  to  reach  ob- 
ligations of  the  payee.  Marble  Falls 
Ferry  Co.  v.  Spitler,  7  Tex.  Civ.  App. 
82,   25    S.   W.   985. 

County  warrants  are  not  negotiable 
paper,  and  a  purchaser  acquires  them 
subject  to  the  defenses  that  may  be 
urged  by   the   county.      Lane  v.  Hunt 
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County,  13  Tex.  Civ.  App.  315,  317, 
35    S.    W.    10. 

County  bonds  must  be  treated  as 
commercial  paper,  and  trjeir  holders 
entitled  to  the  privileges  and  immuni- 
ties attaching  to  negotiable  instru- 
ments. They  are  not,  therefore,  within 
the  rule  of  lis  pendens.  Board  v. 
Texas,  etc.,  R.  Co.,  46  Tex.  316.  See 
the  title  MUNICIPAL,  COUNTY 
AND    STATE    AID. 

A  certificate  paid  by  the  city  clerk 
of  a  municipal  corporation  to  the  ef- 
fect that  by  the  terms  of  a  contract 
on  file,  the  corporation  agreed  to  pay 
the  contractor  a  designated  sum  of 
money  on  a  day  certain,  and  the  writ- 
ten order  of  the  contractor  to  pay  to  a 
third  party  such  money,  are  not  nego- 
tiable. Sonnenthiel  v.  Skinner,  67 
Tex.    453,    3    S.    W.    686. 

Letters  of  credit  are  special  con- 
tracts, guarantees  and  mandates,  not 
to  be  treated  as  negotiable,  in  the  full 
sense  and  proper  meaning  of  that 
term.  "Nor  is  it  believed  that  such 
letters  are  to  be  construed  as  actual 
acceptances  of  bills  or  orders  drawn 
under  them,  but  rather  as  agreements 
to  accept  such  as  may  be  drawn  in 
good  faith  and  within  the  limits  of  the 
credit  or  deposit  specified."  Roman 
v.  Serna,  40  Tex.  306,  320.  See  the 
title   LETTERS  OF  CREDIT. 

Bonds  or  coupons  of  the  character 
indicated  in  San  Antonio  v.  Lane,  32 
Tex.  405,  are  held  to  be  negotiable  in- 
struments, transferable  by  delivery, 
and  therefore  a  bona  fide  holder  can 
not  be  held  responsible  for  any  mis- 
conduct or  default  of  the  parties  issu- 
ing them,  for  such  holder  may  well 
presume  that  every  condition  prece- 
dent to  their  lawful  issuance  has  been 
complied  with  by  such  parties.  See 
the  title  BONDS. 

The  words,  "A.  B.,  please  pay  the 
above  bill,"  written  and  signed  upon 
an  itemized  account,  do  not  constitute 
a  negotiable  instrument.  Platzer  v. 
Norris   &   Co.,   38  Tex.   1. 


The  following  written  instrument, 
"good  for  (a  certain  sum)  in  merchan- 
dise at  Rush  Bros.,  Springdale,  Texas," 
has  none  of  the  elements  of  a  nego- 
tiable paper.  .  Rush  &  Bros.  v.  Hag- 
gard, 68  Tex.   674,   5   S.   W.   683. 

Bills  of  lading  and  warehouse  re- 
ceipts under  the  law  are  not  con- 
sidered negotiable  in  the  sense  that 
bills,  notes,  etc.,  are  considered,  but 
are  regarded  as  representatives  of  the 
property  covered  by  them,  and  when 
delivered,  with  or  without  endorse- 
ment, in  deference  to  the  agreement 
of  parties,  are  a  sufficient  constructive 
delivery.  (Campbell  v.  Alford,  57  Tex. 
159;  Adoue  v.  Seeligson  &  Co.,  54 
Tex.  593,  595;  Osborn  v.  Koenigheim, 
57  Tex.  91.)"  National  Bank  v.  Citi- 
zens' Nat.  Bank,  41  Tex.  Civ.  App. 
535,  538,  93  S.  W.  209,  affirmed  in  101 
Tex.  650,  no  op.  See  the  titles  CAR- 
RIERS OF  GOODS;  WAREHOUSES 
AND  WAREHOUSEMEN. 

Certificate  of  Deposit.— See  the  title 
BANKS  AND  BANKING,  ante,  p. 
690. 

4.  Recitals  or  Indorsements  as  Affect- 

ing Negotiability, 
a.    In  General. 

Although  an  agreement  may  have 
the  form  of  a  promissory  note,  and 
have  the  conventional  terms  that  ordi- 
narily invest  such  instruments  with 
the  character  of  negotiability,  yet  if 
such  negotiable  words  are  limited  or 
qualified  by  any  contemporaneous 
stipulations  in  the  body  of  the  note 
or  on  its  back,  such  conditions  or  limi- 
tations form  a  substantive  part  of  the 
agreement,  and  may,  and  often  will 
as  in  this  case,  destroy  its  negotiability. 
Goldman  v.  Blum>  58  Tex.  630;  Martin 
v.  Shumatte,  62  Tex.  188;  Parker  v. 
American   Exch.   Bank   (Civ.   App.).   27 

5.  W.   1071,   1073,   affirmed   in   93   Tex. 
736,  no  op. 

The  notes  were  in  form  negotiable, 
but  upon  the  back  of  the  notes  were 
these  words:  "This  note  is  given  in 
accordance    with    and    subject    to    the 
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terms  of  a  contract,  etc."  The  above 
indorsement  on  the  back  of  the  notes 
destroyed  their  negotiability,  so  as  to 
let  in  any  defense  that  may  have  ex- 
isted between  the  original  parties  to 
the  contract  Parker  v.  American 
Exch.  Bank  (Civ.  App.),  27  S.  W. 
1071,  1073,  affirmed  in  93  Tex.  736, 
no  op. 

A  stipulation  in  a  note  that  it  should 
not  be  negotiable  until  the  day  it  was 
due,  had  the  effect  of  rendering  the 
note  nonnegotiable.  Burke  v.  Ward 
(Civ.  App.),  32   S.  W.   1047,   1048. 

An  instrument  in  writing,  in  form 
as  follows,  is  not  a  negotiable  promis- 
sory note:  "$2,100.  Palestine,  Texas. 
Two  years  from  date,  we  promise  to 
pay  to  Josiah  Martin  two  thousand 
one  hundred  dollars,  part  and  last  pay- 
ment for  a  patent  right,  No.  181,086. 
Said  note  to  be  collectible  when  said 
amount  shall  have  been  realized  from 
sales  of  said  right;  otherwise  to  be 
null  and  void.  This  31st  of  May,  1877. 
W.  M.  Shumatte.  J.  A.  Matthews." 
Martin  v.   Shumate,  62  Tex.   188. 

A  reservation  in  note  of  privilege 
of  "making  payment  on  account  until 
date  of  maturity"  destroys  its  nego- 
tiability. Ezell  v.  Edwards,  2  App. 
Civ.   Cases,  §§  767,   768. 

b.    Recital  of  Consideration. 

As  an  instrument  negotiable  in  form 
imports  a  consideration;  the  mere  fact 
that  such  instrument  states  or  refers 
to  the  consideration  can  not  affect  its 
validity  or  negotiability,  unless  such 
statement  discloses  fraud  or  an  illegal 
contract.  Buchanan  v.  Wren,  10  Tex. 
Civ.  App.  560,  30  S.  W.  1077.  See  post, 
"Presumption    of    Consideration,"    III. 

In  Smith  v.  Clop.ton,  4  Tex.  109; 
Gee  v.  Saunders,  66  Tex.  333,  1  S.  W. 
273,  and  Gannon  v.  Northwestern  Nat. 
Bank,  83  Tex.  274,  18  S.  W.  573,  notes 
reciting  that  they  were  given  for  pur- 
chase money  for  land  were  treated  as 
negotiable  instruments;  and  in  Adoue 
v.  Tankersley  (Civ.  App.),  28  S.  W. 
346,  the  court  held,  that  the  recital  in 


a  note  that  it  was  given  for  rent  did 
not  charge  a  purchaser  with  notice  of 
a  possible  failure  of  consideration  by 
the  maker's  eviction  on  foreclosure  of 
a  mortgage  on  the  leased  premises. 
See  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.   560,   567,   30   S.   W.   1077. 

A  promissory  note  to  be  negotiable 
must  contain  an  absolute  and  uncon- 
ditional promise  to  pay,  but  it  is  not 
essential  to  its  negotiability  that  it  be 
placed  upon  a  consideration  received  at 
or  before  the  execution  of  the  note; 
e.  g.,  a  note  otherwise  negotiable  is 
not  affected  by  the  fact  that  it  ap- 
peared on  its  face  to  be  given  for  rent 
for  a  time  extending  in  to  the  future. 
Buchanan  v.  Wren,  10  Tex.  Civ.  App. 
560,  30  S.  W.  1077.  See  post,  "Suffi- 
ciency of  Consideration,"  III,  C; 
"Recitals  as  Notice,"  VIII,  B,  5,  b,  (3). 
c  Stipulation  for  Attorney's  Fees. 

A  stipulation  for  the  payment  of  at- 
torney fees  in  a  promissory  note  does 
not  affect  the  validity  of  the  note. 
Miner  v.  Paris  Exch.  Bank,  53  Tex, 
559;  Roberts  v.  Palmore,  41  Tex  617. 
"But  whether  it  destroys  its  negoti- 
ability or  not  seems  not  to  have  been 
determined  with  us.  The  courts  of 
several  of  the  states  have  held  that 
it  does  not,  and  this  appears  to  us  the 
better  opinion."  Hamilton  Gin.  etc 
Co.  v.  Sinker,  etc.,  Co.,  74  Tex.  51,  52, 
11  S.  W.  1056. 

The  additional  stipulations  as  to  at- 
torney's fees  can  never  go  into  effect 
if  the  terms  of  the  bill  or  note  are 
complied  with.  They  are,  therefore, 
incidental  and  ancillary  to  the  main 
engagement,  intended  to  assure  its 
performance  and  to  compensate  for 
the  trouble  or  expense  entailed  by  its 
breach.  O'Connell  v.  Rugely,  48  Tex. 
Civ.   App.   456,  463,   107   S.  W.   151. 

"In  our  judgment,  this  clause,  con- 
tained in  the  note,  does  not  destroy 
its  negotiable  character.  Hamilton 
Gin,  etc.,  Co.  v.  Sinker,  etc.,  Co..  74 
Tex.  .51,  11  S.  W.  1056;  Hamilton  r. 
Clark    (Civ.    App.),    2*    S.     W.     515; 


Digitized  by 


Google 


Bills,  Notes  and  Checks 


863 


Smith  v.  Pickham,  8  Tex.  Civ.  App. 
326,  28  S.  W.  565;  Shenandoah  Nat. 
Bank  v.  Marsh  (Iowa),  56  N.  W.  458." 
Wright  v.  Morgan  (Civ.  App.),  37  S. 
W.  627,  628  (see  93  Tex.  744,  no  op.). 
See  post,  "Stipulation  for  Attorney's 
Fees,"   VIII,   H. 

d.  Stipulation    Hastening     Time     of 
Payment. 

See  post,  "Stipulations  Hastening 
Time    of   Payment,"    IV,    A,   7. 

e.  Stipulation  as  to  Property  of  Maker 

to   Be   Held  Liable. 

A  note  is  rendered  nonnegotiable  by 
a  stipulation  therein  that  no  property 
of  the  maker  shall  be  liable  for  the 
debt  except  a  certain  tract  of  land 
mortgaged  to  secure  the  note,  and  a 
failure  of  consideration  may  there- 
fore be  pleaded  even  as  against  an  in- 
nocent purchaser  of  the  note  before 
its  maturity.  Street  v.  Robertson,  28 
Tex.  Civ.  App.  222,  66  S.  W.  1120, 
affirmed  in  95  Tex.  687,  no  op.  See 
post,  "General  Rule  as  Equities,"  VIII, 
C,  1;  "Failure  of  Consideration,"  VIII, 
C,  5,  m,  (3). 

f.  Words    Respecting    Effect    of    In- 

tended Payment 
Words    respecting    the    intended    ef- 
fect   of   payment   are    not   inconsistent 
with    the   character   of    a     promissory 
note.     Ellett  v.   Britton,  6  Tex.  229. 

g.  Instrument    Payable    to    Payee    as 
Administrator. 

If  an  administrator  may  transfer  a 
promissory  note  made  payable  to  him- 
self, though  it  be  payable  to  him  as 
administrator,  and  if  he  may  sue  upon 
it  in  his  own  name,  and  treat  the 
words  administrator,  etc.,  as  mere  de- 
scriptio  personam  or  as  surplusage,  it 
would  be  difficult  to  perceive  upon 
principle  why  he  may  not  transfer  it 
by  indorsement,  and  how  these  words 
can  restrain  the  negotiability  of  the 
instrument.  Gayle  v.  Ennis,  1  Tex. 
184,  189.  See  post,  "Instruments  Pay- 
able to  One  as  Executor,  Trustee, 
etc.,"  VII,  A,  2,  d;  "Instruments  Pay- 


able   to    Officer,    Administrator,    Trus- 
tee, etc.,"   XII,   F,  1,  g. 

J.    DELIVERY. 

Delivery  is  necessary  in  the  case  of 
a  bill  or  note,  as  it  is  in  the  case  of 
every  other  contract,  in  order  to  con- 
summate its  validity  between  the  par- 
ties to  it.  Mulberger  v.  Morgan  (Civ. 
App.),  34  S.  W.  148,  150;  Large  v. 
Parker  (Civ.  App.),  56  S.  W.  587,  588. 

The  execution  of  a  promissory  note 
includes  the  delivery  as  well  as  the 
signing,  and,  a  plea  of  a  surety  in 
denying  the  right  and  authority  of  the 
maker  to  deliver  the  note  in  question 
without  the  signature  of  a  cosurety, 
denied  its  execution.  Lomax  v.  First 
Nat.  Bank  (Civ.  App.),  39  S.  W.  655. 
See  post,  "Denial  of  Execution," 
XII,   E. 

Delivery  to  the  payee  of  a  negotiable 
note  is  in  law  absolute  and  complete. 
Martin  v.  Jones,  3  App.  Civ.  Cases,  § 
205;  Traders'  Nat.  Bank  v.  Smith  (Civ 
App.),    22    S.    W.    1056,    1058. 

A  debtor  who  signs  a  joint  and  sev- 
eral note  payable  to  his  creditor,  with 
an  understanding  that  the  latter  is  to 
procure  the  signature  of  another  per- 
son, is  liable  on  the  note,  though 
such  other  person  does  not  sign  it. 
Garrison  v.  Nelson,  4  App.  Civ.  Cases, 
§  308,  19  S.  W.  248. 

In  an  action  against  the  maker,  a 
plea  alleging  that  he  delivered  the  note 
to  a  third  person,  who  was  the  agent 
of  the  payee,  to  be  delivered  to  the 
payee  only  on  the  performance  of  a 
certain  condition,  states  no  defense, 
since  delivery  to  the  payee's  agent 
was  delivery  to  the  payee.  Martin  v. 
Jones,  3  App.  Civ.  Cases,  §§  205.  206. 

Delivery  to  a  person  not  a  party  to 
the  note,  as  an  escrow,  not  to  be  de- 
livered to  payee  until  signed  by  an- 
other, if  such  signature  were  not  at- 
tached the  note  would  not  be  binding. 
Martin  7'.  Jones,  3  App.  Civ.  Cases, 
§  205. 

Where  the  makers  of  accommoda- 
tion   paper    consented    to    its    delivery 
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only  on  condition  that  it  be  signed  by 
ten  solvent  men,  if  it  was  not  so  signed 
they  were  not  bound  by  the  unau- 
thorized delivery.  Campbell,  etc.,  Mfg. 
Co.  v.  Powell,  78  Tex.  53,  61,  14  S.  W. 
245. 

A  promissory  note  was  signed  by  a 
number  of  persons  with  condition  to 
its  delivery  that  ten  solvent  persons 
should  sign  it.  The  condition  was  in 
writing  attached  to  the  instrument. 
The  paper  was  delivered,  the  condition 
detached  from  it.  Held,  the  party 
taking  the  note  with  knowledge  of 
the  condition  took  the  risk  of  the 
solvency  of  the  signers,  there  being 
more  than  ten  names  signed.  In 
hands  of  the  payee  or  holder  with  no- 
tice (it  being  nonnegotiable),  the 
obligors  would  not  be  bound  by  the 
delivery  if  not  signed  by  ten  solvent 
men.  Campbell,  etc.,  Mfg.  Co.  v. 
Powell,  78  Tex.  53,  14  S.  W.  245.  See 
post,  "Necessity  for  Want  of  Notice/' 
VIII,    B,    5,   a. 

Plea  of  Nondelivery  of  a  Note  Not 
Sustained. — Where  the  action  was  on 
a  promissory  note,  defendant's  plea 
that  the  note  had  never  been  delivered 
was  not  sustained  by  proof  showing 
that  the  note  was  given  for  part  of  the 
consideration  of  a  sale  of  lands  and 
cattle  and  that  the  seller  and  buyer 
jointly  deposited  the  deeds  and  the 
note  with  a  bank  with  instructions  to 
deliver  them  to  the  parties  respec- 
tively when  the  buyer  should  deposit 
with  the  bank  the  money  called  for  by 
the  note,  which  money  he  was  to  raise 
from  a  sale  of  the  cattle  he  had  so 
bought,  and  the  cattle  were  delivered 
to  and  then  sold  by  the  buyer  and  the 
money  placed  in  the  bank,  but  the 
buyer  instructed  the  bank  not  to  apply 
it  to  the  note  until  the  seller  had  com- 
plied with  a  further  condition  which 
the  buyer  had  not  the  right  to  exact. 
Barnett  v.  Pyle,  35  Tex.  Civ.  App.  22, 
79  S.  W.  1093,  affirmed  in  98  Tex.  610, 
no  op. 

There   was   no   agreement   shown   by 


which  plaintiffs  should  procure  the 
signature  of  others  before  the  note 
should  become  complete.  The  de- 
fendants themselves  were  to  procure 
the  other  signatures,  and  delivered  the 
note  without  having  done  so,  and  it 
was  accepted  by  plaintiff.  Plainly, 
there  is  no  defense  in  this.  McGregor 
v.  Skinner  CCiv.  App.),  47  S.  W.  398, 
399.  ' 

As  the  intent  to  deliver  the  note  is 
not  equivalent  to  a  delivery,  and  as 
delivery  is  necessary  to  the  existence 
of  a  promissory  note,  a  showing  that 
the  maker  intended  a  delivery  is  not 
showing  a  delivery.  Until  a  delivery  is 
shown,  no  contract  arises  upon  a  note. 
Montgomery  v.  Montgomery  (Civ. 
App.),  54  S.  W.  414. 

Parol  evidence  will  be  received  to 
show  that  the  maker  of  an  instrument 
in  fact  made  no  delivery,  or  that  an 
apparent  delivery  was  without  au- 
thority. Wheeler,  etc.,  Mfg.  Co.  ?. 
Briggs  (Sup.).  18  S.  W.  555;  Campbell 
etc.,  Mfg.  Co.  v.  Powell,  78  Tex.  53, 
14  S.  W.  245;  Loving  v.  Dixon,  56  Tex. 
75;  Jackson  v.  Cooper  (Ky.),  39  S.  \V. 
39;  McCartney  v.  McCartney,  93  Tex. 
359,  55  S.  W.  310;  Large  v.  Parker 
(Civ.  App.),  56  S.  W.  587,  588.  See 
post,  "Evidence  to  Vary  and  Explain 
Contract    of    Maker,"    IX,   K,  3. 

The  mailing  of  a  chattel  mortgage, 
made  to  secure  an  undelivered  note, 
to  the  county  clerk,  to  be  recorded, 
would  not,  in  itself,  show  a  delivery  of 
the  note  purported  to  be  secured  by 
such  mortgage.  Montgomery  v.  Mont- 
gomery  (Civ.   App.),   54  S.  W.  414. 

K.    FILLING  BLANKS. 

Generally,  as  to  the  authority  to 
fill  blanks  and  the  effect  of  unau* 
thorized  filling,  see  the  title  ALTERA- 
TION OF  INSTRUMENTS,  vol.  l, 
p.    19«. 

"A  bona  fide  holder  of  a  bill  of  ex- 
change, in  which  a  blank  was  left  for 
the  name  of  the  payee,  may  insert  his 
own  name,  and  bring  suit  on  tt.  So 
also  may  a  suit  be  brought  on  a  note 
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or  bill  payable  'to  bearer/  without  the 
name  of  any  person*  appearing  in  it 
as  payee.  Close  v.  Fields,  2  Tex. 
232."  Hopkins  v.  Upshur,  20  Tex. 
89,   93. 

The  accepted  draft  of  W.  sent  by 
him  to  M.  when  signed  by  the  latter 
in  the  space  left  for  their  signature, 
was,  upon  its  face,  a  negotiable  instru- 
ment. The  acceptors,  by  intrusting  the 
draft  with  the  blank  to  M.  to  pay  a 
debt,  gave  them  authority  to  fill  the 
blank;  and  the  instrument,  in  such 
condition,  coming  into  the  hands  of 
the  bank  before  maturity,  for  value 
and  without  notice  of  any  irregularity, 
constituted  the  latter  a  bona  fide 
holder.  W.  authorized  the  alteration 
of  the  draft,  and  its  circulation  in  its 
altered  condition,  so  far  as  innocent 
third  parties  were  concerned,  and  were 
liable  to  the  bank  thereon,  notwith- 
standing the  bad  faith  of  M.  Bank  v. 
Neal,  22  How.  96;  Violett  v.  Patton, 
5  Cranch  142;  Whittle  v.  Fon  Du  Lac 
Nat.  Bank  (Civ.  App.),  26  S.  W.  1106; 
Whittle  v.  Hide,  etc.,  Nat.  Bank,  7  Tex. 
Civ.    App.   616,    26    S.    W.    1011,    1012. 

L.    REVENUE  STAMP. 

See  the  title  REVENUE  LAWS. 

HI.   Consideration. 

A.  NECESSITY  FOR  CONSIDERA- 
TION. 
1.    In  General. 

As  in  all  cases  of  contracts,  a  con- 
sideration is  necessary  to  support  a 
bill  or  note.  Hopkins  v.  Upshur,  20 
Tex.  89,  92.  See  Hatchett  v.  Hatchett, 
28  Tex.  Civ.  App.  33,  67  S.  W.  163,  af- 
firmed in  95  Tex.  679,  no  op.  See  the 
title  CONTRACTS. 

Accommodation  Paper. — An  accom- 
modation bill  or  note  is  one  to  which 
the  accommodating  party  has  put  his 
name,  without  consideration,  for  the 
purpose  of  accommodating  some  other 
who  is  to  use  it  and  is  expected  to  pay 
it.  In  order  to  render  a  bill  or  note 
accommodation,  the  indorser  must 
lend  his  credit  to  the  maker  for  the 
2  Tex— 55 


benefit  of  the  latter,  and  without  bene- 
fit   to    the     indorser.        Vitkovitch     v. 
Kleinecke,    33    Tex.    Civ.    App.    20,    23, 
75    S.   W.    544. 
2.    Renewal  Note. 

In  Hunter,  etc.,  Co.  v.  Lanius,  82 
Tex.  677,  18  S.  W.  201,  it  was  held  that 
"where  one  executes  an  obligation  in 
renewal  of  a  note  claimed  by  the 
holder  to  be  valid,  but  known  to  the 
maker  to  be  fraudulent  or  without 
consideration,  the  latter  will  be 
deemed  to  have  purged  the  transac- 
tion of  the  fraud  and  to  have  waived 
the  want  of  consideration,  and  will 
not  be  permitted  to  plead  it.  So  a  note 
is  supported  by  a  sufficient  considera- 
tion if  executed  to  secure  the  aban- 
donment of  suit  brought  to  enforce  a 
doubtful  right,  or  in  compromise  of  a 
disputed  claim  in  good  faith,  though 
it  ultimately  appears  that  the  claim 
was  without  merit."  National  Bank 
v.  Carper,  28  Tex.  Civ.  App.  334,  340. 
67  S.  W.  188.  See,  also,  Hocker  v. 
Day,  80  Tex.  529,  532,  16  S.  W.  322. 
See  post,  "Renewal  Notes/'  VI.  See 
post,  "Effect  on  Renewal  Note,"  III, 
D,  4. 

B„      PRESUMPTION       OF      CON- 
SIDERATION. 

Under  Rev.  Stat,  art.  4438,  all  writ- 
ten instruments  import  a  considera- 
tion. Newton  v.  Newton,  77  Tex.  508, 
14  S.  W.  157.  See  post,  "Evidence," 
XII.  J. 

The  object  of  the  act  of  February 
2,  1858,  was  to  dispense  with  a  mere 
formality  in  the  execution  of  a  cer- 
tain class  of  contracts;  as  by  the  com- 
mon law  these  instruments  when  un- 
der seal  imported  a  consideration,  it 
was  provided  by  this  act  that  the  same 
effect  should  be  given  to  them  when 
subsequently  executed  without  a  scroll 
or  seal.  This  law  had  no  reference  in 
any  of  its  provisions  to  promissory 
notes  not  under  seal.  They  imported 
a  consideration  already,  tmd  this  law 
made  no  change  with  reference  to 
them  in  this  respect.     Harris  v.  Cato, 
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26  Tex.  338.  See,  also,  Wimbish  v. 
Holt,   26  Tex.  673,  676. 

An  instrument  negotiable  in  form 
imports  a  consideration;  and  the  mere 
fact  of  such  instrument  stating  or  re- 
ferring to  the  consideration  can  not 
affect  its  validity  or  negotiability,  un- 
less such  statement  discloses  fraud  or 
an  illegal  contract.  Buchanan  v. 
Wren,  10  Tex.  Civ.  App.  560,  30  S.  W. 
1077.  See  ante,  "Recital  of  Considera- 
tion,"   II,    I,   4,   b. 

Bills  of  exchange  and  promissory 
notes  are  of  themselves  prima  facie 
evidence  of  a  consideration,  and  in 
this  respect  are  distinguished  from  all 
other  parol  contracts.  Jones  v.  Holli- 
day,  11  Tex.  412,  414;  Wimbish  v. 
Holt,  26  Tex.  673,  676. 

The  production  of  the  note  estab- 
lishes prima  facie  that  it  was  founded 
on  a  sufficient  consideration.  Bybee 
v.  Wadlington,   2  Posey  464,  465. 

"A  promissory  note  imports  a  valu- 
able consideration,  and  none  need  be 
proved,  even  when  a  sworn  answer  is 
filed  impeaching  the  consideration, 
where  no  evidence  is  offered  to  sup- 
port the  plea.  The  filing  of  the  plea 
does  not  shift  the  burden  of  proof. 
Nor  does  the  holder  to  whom  a  note 
is  endorsed  in  full  have  to  prove  that 
he  paid  value.  He  is  prima  facie  a 
holder  for  value.  Defendant  offered 
no  evidence  in  support  of  his  pleas. 
In  such  case  the  production  of  the  note, 
with  the  endorsement,  makes  a  prima 
facie  case.  Jones  v.  Holliday,  11  Tex. 
412,  413;  McAlpin  v.  Finch,  18  Tex. 
-831,  835;  Watson  v.  Flanagan,  14 
Tex.  354;  Harris  v.  Cato,  26  Tex.  338, 
339;  Knight  v.  Holloman,  6  Tex.  153; 
Rev.  Stats.,  arts.  266,  267,  271,  272." 
Tolbert  v.  McBride,  75  Tex.  95,  97,  12 
S.    W.   752. 

The  holder  of  a  note  payable  in' spe- 
cific articles  to  a  named  payee,  or 
bearer,  is  not  bound  to  prove  that  he 
gave  value  for  it,  in  order  to  maintain 
suit  upon  it  against  the  maker.  Such 
an    instrument    imports   value    received 


from  whomsoever  may  be  the  bearer 
of  it.  McDonough  v.  Vansickle,  32 
Tex.  134. 

a     SUFFICIENCY     OF    CONSID- 
ERATION, 
1.    In  General. 

If  the  benefit  accrue  to  him  who 
makes  the  promise,  or  if  any  loss  or 
disadvantage  accrue  to  him  to  whom 
it  is  made,  at  the  request  or  on  motion 
of  the  promisor,  although  without 
benefit  to  the  promisor,  in  either  case 
the  consideration  is  sufficient  to  sus- 
tain assumpsit.  Rose  v.  San  Antonio, 
etc.,  R.  Co.,  31  Tex.  49. 

The  party  making  the  promise  is 
bound  to  nothing  until  the  promisee, 
within  a  reasonable  time,  engages  to 
do,  or  else  does,  or  begins  to  do,  the 
thing  which  is  the  condition  of  the 
first  promise.  Until  such  engagement 
or  such  doing  the  promisor  may  with- 
draw his  promise,  because  there  is  no 
mutuality,  and  therefore  no  considera- 
tion for  it.  But  after  an  engagement 
on  the  part  of  the  promisee,  which  is 
sufficient  to  bind  him,  then  the 
promisor  is  bound  also,  because  there 
is  now  a  promise  for  a  promise,  with 
entire  mutuality  of  obligation.  So,  if 
the  promisee  begin  to  do  the  thing 
in  a  way  which  binds  him  to  complete 
it,  here  also  is  a  mutuality  of  obliga- 
tion. But  if  without  any  promise 
whatever  the  promisee  does  the  thing 
required,  then  the  promisor  is  bound 
on  another  ground.  The  thing  done 
is  itself  a  sufficient  and  a  completed 
consideration,  and  the  original  prom- 
ise, to  do  something  if  the  other  party 
would  do  something,  is  a  continuing 
promise  untl  the  other  party  does  the 
thing  required  of  him.  1  Pars.  Con., 
book  II,  ch.  1,  §  9,  pp.  375,  376.  Ed.  of 
1857.  Rose  v.  San  Antonio,  etc,  R- 
Co.,  31  Tex.  49.  See  post,  "What  Con- 
stitutes," VIII,  B,  3,  b.  See  the  title 
CONTRACTS. 

In  order  to  constitute  a  valid  con- 
sideration the  claim  of  the  payee  to 
the   property  passing   must  have  been 
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such  as  to  have  reasonably  induced 
the  maker  to  execute  the  note. 
Schwartz  v.  Mussy,  3  App.  Civ.  Cases, 
§  470. 

2.    Particular   Instances. 

The  written  promise  to  pay  the  debt  of 
another,  in  consideration  of  the  exten- 
sion of  time  for  payment  of  such  debt, 
is  a  valuable  consideration,  and  will 
support  such  an  obligation.  McDon- 
ald v.  Young  (Civ.  App.),  41  S.  W. 
885,    886. 

Abandonment  of  Pre-Emption  Right. 
—In  Palmer  v.  Chandler,  47  Tex.  332, 
335,  it  is  said  that  such  an  abandon- 
ment of  a  pre-emption  right  would  be 
a  sufficient  consideration.  A  pre- 
emptor  who  has  so  far  complied  with 
the  terms  and  conditions  prescribed  by 
the  law  as  to  entitle  him  to  demand 
and  receive  a  patent  has  a  vested  right 
to  the  land,  and  might,  therefore,  con- 
vey it.  Bybee  v.  Wadlington,  2  Posey 
464,   465. 

Transfer  Enabling  a  Tacking  of 
Possession. — C.  occupied  vacant  pub- 
lic land  for  two  years  under  the  home- 
stead donation  law,  and  then  conveyed 
it  to  S.,  who,  without  ever  having  oc- 
cupied it,  transferred  it  by  quitclaim 
to  B.,  taking  notes  in  part  considera- 
tion. B.,  after  occupying  the  land  a 
year,  procured  without  consideration  a 
transfer  from  C.  direct  to  himself,  and 
thereupon  obtained  patent,  and  be- 
ing sued  on  his  notes  to  S.,  pleaded 
failure  of  consideration.  Held,  that 
although  S.,  not  having  occupied  the 
land,  may  have  acquired  no  title  thereto, 
yet  his  transfer  to  B.  was  sufficient  to 
have  enabled  B.  to  tack  his  own  pos- 
session to  that  of  C,  and  this,  with 
the  delivery  of  possession  to  B.,  con- 
stituted a  valuable  consideration  for 
the  notes.  Savoy  v.  Brewton,  3  Tex. 
Civ.  App.  336,  22  S.  W.  585;  Johnson 
v.  Townsend,  77  Tex.  639,  14  S.  W.  233. 

Settlement  for  Injury  to  Property.— 

A  note  given  in  settlement  of  an  in- 
jury  to    property    which    was    inflicted 


by  the  maker,  though  the  property  be- 
longed to  a  third  person,  it  being  in- 
jured by  the  maker,  to  whom  it  was 
loaned  by  the  payee,  is  upon  sufficient 
consideration.  Dolson  v.  De  Ganahl, 
70  Tex.  620,  8   S.  W.  321. 

Execution  of  Contract. — Where  a 
party  is  legally  bound  to  perform  a 
contract,  which  he  refuses  to  perform 
for  reasons  which  he  had  no  right  to 
exact,  and  a  third  person  executes  to 
him  a  note  for  no  other  consideration 
except  to  secure  the  performance  of 
an  obligation  already  binding,  the  note 
is  without  consideration  and  recover- 
able. Kenigsberger  v.  Wingate,  31 
Tex.  42. 

Contemplated  Construction  of  Rail- 
road.— A  promise  to  pay  a  railroad 
company  a  sum  of  money  when  it  shall 
have  constructed  the  road  from  L.  to 
V.,  and  kept  the  same  in  operation, 
conveying  passengers  and  freight  be- 
tween said  points  for  the  period  of  one 
year,  is  for  a  valuable  consideration 
and  binding.  Rose  v.  San  Antonio, 
etc.,  R  Co.,  31  Tex.  49.  See  the  title 
CONDITIONS. 

Failure  to  Contest  Administrators 
Sale. — The  failure  of  a  mortgagee  to 
contest  the  administrator's  sale  of 
mortgaged  property  is  a  sufficient  con- 
sideration for  a  note.  Bender  v.  Pryor, 
31  Tex.  341. 

Note  in  Settlement  of  Crim.  Con. 
Charge. — It  would  seem  that  where 
the  note  sued  on  is  shown  by  the  de- 
fendant to  have  been  given  in  settle- 
ment of  a  charge  of  crim.  con.,  it  de- 
volves on  the  payee,  or  those  claiming 
under  him,  to  prove  the  actual  mar- 
riage; evidence  of  general  reputation 
and  cohabitation  and  the  confession  of 
the  defendant  is  not  sufficient.  Mc- 
Gowen  v.  Bush,  17  Tex.  195.  See,  gen- 
erally, the  title  HUSBAND  AND 
WIFE. 

Note  Given  in  Compromise  and  Set- 
tlement.— A  note  was  executed  upon 
a  compromise.  After  the  agreement 
the    maker    insisted    upon    a    further 
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credit.  The  payee  was  represented  in 
the  compromise  by  an  attorney  who 
insisted  that  the  note  be  made  as  orig- 
inally agreed  upon,  the  further  credit 
to  be  for  future  adjustment.  This  was 
done.  Upon  these  facts  it  was  error 
for  the  court  in  suit  upon  the  note  to 
charge  that  the  note  was  invalid  un- 
less given  upon  full  settlement,  etc.  It 
was  valid  if  given  for  part  of  the  mat- 
ters in  controversy.  If  the  note  was 
given  in  settlement  of  any  part  of  the 
differences  between  the  parties,  it 
would  be  supported  by  a  valid  consid- 
eration. Hunter,  etc.,  Co.  v.  Lanius, 
82  Tex.  677,  685,  18  S.  W.  201. 

Note  in  Lieu  of  Cancellation  of  An- 
other Note. — The  note  obtained  was 
executed  in  lieu  and  in  consideration 
of  the  cancellation  of  a  note  made  by 
plaintiff's  deceased  husband,  which  con- 
sideration was  sufficient  to  support  the 
note,  and  render  plaintiff  personally 
liable  thereon.  Reuter  v.  Sullivan  (Civ 
App.),  47  S.  W.  683. 

Note  Given  as  Marriage  Inducement 
— Where  the  court  submitted  to  the 
jury  the  question  whether  the  note 
sued  on  was  given  to  plaintiff  as  an 
inducement  to  procure  marriage,  and 
if  not,  for  what  was  it  given,  and  the 
jury  answered  that  it  was  given  only 
as  a  bridal  present  and  had  no  consid- 
eration, this  was  equivalent  to  finding 
that  the  note  was  not  given  in  con- 
sideration of  marriage,  and  plaintiff 
was  properly  denied  a  recovery  thereon. 
Hatchett  v.  Hatchett,  28  Tex.  Civ.  App. 
33,  67  S.  W.  163,  affirmed  in  95  Tex. 
679,   no   op. 

Note  Securing  Performance  of  Ver- 
bal Sale  of  Land. — Where  a  note  was 
put  up  as  a  forfeit  to  secure  the  per- 
formance of  a  verbal  sale  of  land,  it 
was  wanting  in  consideration,  and 
could  not  constitute  a  cause  of  action. 
Chevallier  v.  Wilson,  1  Tex.  161. 
Weatherley  v.  Choate,  21  Tex.  272. 

Payment  of  Insurance  Premiums.— 
In  Hall  v.  Krauskopf  (Civ.  App.),  52 
S.  W.  117,  it  appeared  that  the  check 


was  given  to  the  agent  to  cover  the 
amount  of  the  premiums  which  were 
sent  to  the  insurance  company  by  the 
agent.  No  fraud  or  deceit  was  practiced 
upon  him.  The  check  was  not  taken 
in  payment  of  the  premiums,  but  the 
money  was  forwarded  to  the  insurance 
company,  and  the  contract  of  insurance 
fully  complied  with.  It  was  held  that 
the  check  was  based  on  valuable  con- 
sideration and  was  enforceable. 

Premium  Note  Void  for  Want  of 
Consideration. — In  the  case  of  Saldum- 
behere  v.  Hadlock,  19  Tex.  Civ.  App. 
653,  4,8  S.  W.  197,  a  promissory 
note  was  accepted  by  the  agent 
in  payment  of  the  premium,  but 
the  amount  of  the  premium  was  not 
forwarded  to  the  insurance  company 
by  the  agent,  and  it  was  held  that, 
the  policy  being  void  by  failure  to 
pay  the  premium,  the  note  was  null 
and  void  for  want  of  consideration 
See  Hall  v.  Krauskopf  (Civ.  App),  5? 
S.  W.  117. 

Extension  of  Time — Fraudulent  Mis- 
representation.— A  mortgage  company 
held  a  mortgage  given  by  a  third  party 
upon  a  tract  of  land  which  the  defend- 
ant bank  has  subsequently  purchased 
at  sheriff's  sale.  The  interest  becoming 
due  upon  such  mortgage,  the  agent  of 
such  corporation  proposed  to  defend- 
ant to  grant  an  extension,  if  defendant 
would  execute  the  notes  sued  on  for 
the  payment  of  such  interest.  This 
extension  was  the  consideration  for 
the  notes.  In  the  letter  making  this 
proposition,  the  mortgagee  representel 
that  its  mortgage  was  the  first  lien 
upon  the  land.  The  bank  relied  upon 
this  misrepresentation  not  knowing  it 
to  be  incorrect.  It  was  held  that  there 
was  a  want  of  consideration.  Crebbin 
v.  Farmers'  Nat.  Bank  (Civ.  App),  50 
S.  W.  402. 

The  land  lay  in  a  distant  county,  and 
as  the  holder  of  the  mortgage  is  as- 
sumed to  have  knowledge  upon  such 
a  subject  the  defendant  had  the  right 
to  rely  on  the  positive  statement  made. 
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It  could  have  been  for  no  other  pur- 
pose than  to  induce  the  execution  of 
the  notes  by  producing  a  belief  of  its 
truth,  and  the  party  making  it  ought 
not  to  be  heard  to  complain  if  it  ac- 
complished its  purpose.  Crebbin  v. 
Farmers'  Nat.  Bank  (Civ.  App.),  50  S. 
W.  402. 

Settlement  of  Judgment  Sufficient 
Consideration.— Sanders  v.  Atkinson,  1 
App.  Civ.  Cases,  §  1325. 

3.    Evidence. 

Burden  of  Proof— Want  of  Consid- 
eration.— Where  a  want  of  considera- 
tion is  set  up,  it  is  incumbent  on  the 
plaintiff  to  prove  a  consideration  for 
a  note  which  is  the  foundation  of 
the  suit.  But  the  note  itself  was 
prima  facie  evidence  of  a  consider- 
ation, so  that  by  producing  the  note 
the  plaintiff  made  a  prima  facie 
case.  That  evidence,  if  not  rebutted, 
would  be  sufficient  to  maintain  the 
plaintiffs  case.  But  it  was  competent 
for  the  defendants  to  rebut  this  evi- 
dence thus  to  avoid  the  prima  facie 
case.  "The  plaintiff's  case  requiring 
her  to  establish  that  fact,  the  burden 
of  pjoof  was  all  along  on  her  to  satisfy 
the  jury,  upon  the  whole  evidence  in 
the  case,  of  the  fact  of  a  consideration 
for  the  note."  Solomon  v.  Huey,  1 
Posey  265,  267. 

"The  defense  of  want  of  considera- 
tion in  a  promissory  note  does  not  re- 
lieve the  plaintiff  from  the  burden  of 
proof  to  satisfy  the  jury  upon  the 
whole  evidence  that  the  note  was  sup- 
ported by  a  sufficient  consideration. 
The  burden  does  not  shift,  although  the 
weight  of  evidence  may  alternately 
preponderate  on  the  one  side  or  the 
other.  The  burden  of  proof  remains 
on  the  plaintiff,  unless  the  defendant 
sets  up  a  new  and  distinct  issue,  as  pay- 
ment, for  instance,  confessing  the  orig- 
inal contract,  and  seeking  to  avoid  it." 
Franklin  7-.  Smith.  1    Posey  229,  242. 

Admissibility. — Where  a  note  does 
not  recite  the  consideration  for  which 
it  is  given,  and  a  deed  of  trust  securing 


the  note  recites  as  its  consideration 
the  merely  nominal  sum  of  $10  and  the 
uses,  purposes  and  trusts  set  forth 
therein,  parol  evidence  is  admissible  to 
show  the  real  consideration  of  the 
transaction.  Street  v.  Robertson,  28 
Tex.  Civ.  App.  222,  66  S.  W.  1120,  af- 
firmed in  95  Tex.  687,  no  op.  In  Wat- 
son v.  Boswell,  25  Tex.  Civ.  App.  379, 
61  S.  W.  407,  parol  evidence  was  held 
admissible  to  show  that  note  was  with- 
out consideration.  It  is  not  a  varia- 
tion or  contradiction  of  a  written  in- 
strument. See  post,  "Parol  Evidence/' 
XII,  J,  2,  b. 

In  an  action  by  the  payee  against 
the  maker,  defendant  alleged  in  de- 
fense that  the  note  was  procured  by 
plaintiffs  false  representations  that 
plaintiff  had  a  mortgage  on  defendant's 
property,  which  he  had  foreclosed,  and 
that  an  execution  was  in  the  hands  of 
an  officer  for  levy.  Held  that,  on  be- 
half of  plaintiff,  the  judgment  of  fore- 
closure and  evidence  of  all  other  facts 
showing  a  valid  claim  on  the  property 
and  good  faith  in  procuring  the  note 
were  admissible.  Schwartz  v.  Massy, 
3  App.  Civ.  Cases,  §  470. 

D.    LEGALITY    OF    CONSIDERA- 
TION. 
1.    Necessity  for  Legal  Consideration. 

A  promissory  note  given  for  a  debt 
arising,  in  whole  or  in  part,  out  of  an 
illegal  transaction,  is,  as  between  the 
parties,  void  for  want  of  consideration. 
Seeligson  v.  Lewis,  65  Tex.  215.  See 
the  title  ILLEGAL  CONTRACTS. 

It  matters  not  whether  the  considera- 
tion is  illegal  because  it  consists  in 
some  act  prohibited  by  statute  or  be- 
cause it  violates  some  rule  of  the  com- 
mon law.  Seeligson  v.  Lewis,  65  Tex. 
215.  See  post,  "Specific  Contracts  Con- 
sidered," III,  D,  7. 

In  some  courts  the  contract  is  held 
valid,  if,  in  declaring  upon  and  prov- 
ing it,  the  plaintiff  can  escape  the  de- 
velopment of  the  poisonous  element. 
But  it  is  said  that:  "This  would  pre- 
vent the  defense  in  every  case  in  which 
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the  illegal  demand  is  evidenced  by  a 
promissory  note,  and  is  manifestly  not 
the  law.  Seeligson  v.  Lewis,  65  Tex. 
215."  Wegner  Bros.  v.  Biering  &  Co., 
65  Tex.  506,  510. 

2.  Presumption  of  Legality. 

In  matters  of  contract  the  parties  are 
presumed  to  have  acted  legally  in  mak- 
ing it  until  the  contrary  is  shown. 
Tucker  v.  Streetman,  38  Tex.  71.  See 
post,  "Confederate  Notes  and  Bills," 
VIII,  B,  3,  b,  (11).  See,  generally,  the 
title  PRESUMPTIONS  AND  BUR- 
DEN   OF    PROOF. 

In  a  suit  upon  promissory  notes,  pay- 
able in  dollars,  where  the  defense 
pleaded  is  that  by  parol  agreement  they 
were  payable  in  Confederate  notes,  it 
is  not  error  to  instruct  the  jury  that 
the  legal  presumption  is  that  the  notes 
are  payable  in  other  currency  than 
Confederate  notes.  Cundiff  v.  Camp- 
bell, 40  Tex.  142. 

Surrounding  circumstances  not  con- 
nected with  the  contract  evidenced  by 
the  note  (such  as  the  condition  of  the 
country,  or  the  character  of  the  cur- 
rency then  in  general  circulation),  will 
not  rebut  that  presumption.  Tucker  v. 
Streetman,  £8  Tex.  71,  73. 

3.  Effect  of  Partial  Illegality. 

Although  there  may  be  ample  valid 
consideration  to  support  a  promise 
sued  on,  yet  if,  to  the  abundance  of 
valid  consideration,  there  has  been 
added  a  leaven  of  that  which  is  illegal, 
the  whole  contract  is  tainted.  Wegner 
Bros.  v.  Biering  &  Co.,  65  Tex.  506. 

"The  illegal  part  of  the  consideration 
vitiates  the  entire  contract,  and  *  *  * 
the  courts  will  not  take  the  trouble  to 
separate  the  good  from  the  bad.  Weg- 
ner Bros.  v.  Biering  &  Co.,  65  Tex.  506, 
and  authorities  there  cited;  9  Am.  & 
Eng.  Enc.  Law,  p.  881;  Barnard  v. 
Backhaus,  52  Wis.  593.  6  N.  W.  So!), 
and  9  N.  W.  595;  Burck  v.  Abbott 
(recently  decided  by  this  court)  32  Tex. 
Civ.  App.  216,  54  S.  W.  314;  Edwards 
County  v.  Jennings,  89  Tex.  618,  35  S. 


W.     1053."     Mobley    v.    Porter    (Civ. 
App.),  54  S.  W.  655. 

If  a  debtor  in  payment  of  an  ac- 
count, and  in  consideration  that  his 
creditor  will  do  an  unlawful  act  or  re- 
frain from  a  duty  imposed  by  law,  exe- 
cutes his  note  only  for  the  amount  of 
the  account,  the  note  is,  nevertheless, 
void.  The  good  consideration  has  no 
virtue  to  cure  the  bad,  but  the  bad 
corrupts  the  whole.  Wegner  Bros.  r. 
Biering  &  Co.,  65  Tex.  506. 

4.  Effect  on  Renewal  Note. 

If  a  note  is  tainted  by  the  considen- 
tion  of  the  demand  for  which  it  is 
given,  there  can  be  no  good  reason  for 
drawing  the  line  at  the  first  note.  If 
the  first  is  taken  up  and  a  new  one 
eiven  in  its  stead,  to  obtain  an  exten- 
sion of  time,  to  embrace  in  it  additional 
demands,  or  for  other  purposes,  the  il- 
legal consideration  is  as  distinctly 
traced  in  the  second  note  as  in  tne 
first.  Wegner  Bros.  v.  Biering  &  Co.. 
65  Tex.  506,  510.  See,  also,  ante,  "Re- 
newal Note,"  I1T,  A,  2. 

5.  Effect  of  Change  of  Nature  of  Se- 

curity. 

A  mere  change  in  the  security  or  in 
the  evidence  of  a  demand,  does  n^t 
render  valid  that  which  was  before  in- 
valid. If  the  transaction  is  illegal,  no 
expression  of  it  in  innocent  form  makes 
it  innocent  or  meritorious.  Wegner 
Bros.  v.  Biering  &  Co.,  65  Tex.  50*. 
citing  Seeligson  v.  Lewis,  65  Tex.  213. 

If  the  original  promise  is  illegal,  and 
not  binding,  so  is  a  subsequent  prom- 
ise or  direction.  Dittmar  v.  Myers.  W 
Tex.   295,  296,  298. 

6.  Effect  of  Direction  in  Will 
Where    the   consideration  of  a  note 

was  Confederate  money  loaned  the 
maker,  it  receives  no  additional  sanc- 
tion from  a  direction  in  his  will  that 
it  should  be  paid;  the  original  premise 
being  illegal,  so  also  is  the  subsequent 
direction  for  its  payment.  Dittmar  :•• 
Myers,  39  Tex.  ?95,  296.  See.  generally, 
the  title  WILLS. 
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7.   Specific  Contracts  Considered, 
a.   Contracts   Contrary   to   Statute — In 
General. 
Contract    in    Restraint    of    Trade.— 

In  a  suit  on  notes,  wherein  the  de- 
fendant pleaded  that  they  were  void 
because  the  contract  was  jn  restraint 
of  trade,  plaintiffs  contention  that,  as 
the  time  of  such  restraint  of  trade 
was  not  fixed  by  the  contract  itself, 
the  defense  could  not  obtain,  was  un- 
availing, since,  having  sued  on  the 
contract,  he  thereby  admitted  that  it 
was  in  force  up  to  the  time  he  was 
demanding  judgment  on  it.  Mansur, 
etc.,  Implement  Co.  v.  Price,  22  Tex. 
Civ.  App.  616,  55  S.  W.  764;  Texas 
Brewing  Co.  v.  Templeman,  90  Tex. 
277,  38  S.  W.  27,  affirmed  in  35  S.  W. 
935;  Fuqua  v.  Pabst  Brewing  Co.,  90 
Tex.  298,  38  S.  W.  -29;  Texas  Brewing 
Co.  v.  Anderson  (Civ.  App.),  40  S.  W. 
Rep.  737,  affirmed  in  93  Tex.  673,  no 
op.;  Columbia  Carriage  Co.  v.  Hatch, 
19  Tex.  Civ.  App.  120,  47  S.  W.  288, 
affirmed  in  93  Tex.  727,  no  op.;  Wig- 
gins v.  Bisso,  92  Tex.  219,  47  S.  W. 
637. 

Notes  executed  for  articles  purchased 
under  and  in  pursuance  of  the  terms 
of  a  contract  which  is  invalid  under  the 
statute  against  trusts  and  conspiracies 
against  trade,  are  void  and  will  not 
support  an  action.  Columbia  Carriage 
Co.  v.  Hatch,  19  Tex.  Civ.  App.  120, 
47  S.  W.  288,  affirmed  in  93  Tex.  727, 
no  op.;  Wegner  Bros.  v.  Biering  & 
Co.,  65  Tex.  506,  509.  See,  also, 
Shelton  v.  Marshall,  16  Tex.  344,  353; 
Seeligson    v.    Lewis,    65    Tex.    215. 

A  note  given  to  a  liquor  dealer  in 
payment  for  liquors  sold  by  him  to  an 
habitual  drunkard,  or  to  any  person 
after  having  received  notice  from  the 
wife,  mother,  sister,  or  daughter  not 
to  sell  such  person  intoxicating  liquors, 
is  void  for  want  of  good  consideration, 
in  the  hands  of  the  original  payee. 
Campbell  v.  Jones,  2  Tex.  Civ.  App. 
263,  21  S.  W.  723;  Andrews  v.  Hoxie, 
5  Tex.  171;  Monroe  v.  Smelly,  25  Tex. 


586;   Seeligson   v.   Lewis,  65   Tex.   215; 
Davis   v.    Sittig,    65   Tex.    497. 

b.  Contracts     Illegal,     Immoral     and 
Contrary  to  Public  Policy. 

The  original  contract,  as  evidenced 
by  the  notes  and  the  written  instru- 
ment accompanying  their  execution, 
was  based  upon  an  illegal  and  immoral 
consideration,  and  it  was  thereby  ren- 
dered null  and  void.  Norvell  v.  Oury, 
13  Tex.  31;  Conner  v.  Mackey,  20  Tex. 
747,  748;  Monroe  v.  Smelly,  25  Tex. 
586,  587;  Seeligson  v.  Lewis,  65  Tex. 
215;  Wegner  Bros.  v.  Biering  &  Co., 
65  Tex.  506;  Hunstock  v.  Palmer,  4 
Tex.  Civ.  App.  459,  23  S.  W.  294;  Reed 
v.  Brewer  (Civ.  App.),  36  S.  W.  99, 
100,  affirmed  in  90  Tex.  144.  In  An- 
derson v.  Freeman  (Civ.  App.),  100  S. 
W.  350,  it  was  held  that  a  note  given 
for  money  loaned  to  enable  maker  to 
continue  an  immoral  business  was 
based  upon  an  illegal  consideration. 

The  taking  of  a  note  as  collateral 
security  for  payment  of  costs  of  court, 
is  not  contrary  to  public  policy.  Mc- 
Donald v.  Young  (Civ.  App.),  41  S. 
W.  885,  886.  See,  generally,  the  titled 
COSTS;  PLEDGE  AND  COLLAT- 
ERAL SECURITY. 

c.  Gambling  Contracts. 

See  the  titles  GAMBLING  CON- 
TRACTS;  ILLEGAL  CONTRACTS. 

d.  Assumption  of  Indebtedness — Part- 

ners Dealing  Faro. 

Where  the  plaintiff  and  defendant, 
dealing  faro  in  partnership,  became  in- 
debted by  losses  to  A,  B,  and  C,  and 
the  plaintiff,  in  consideration  that  the 
defendant  paid  A  and  B,  and  assumed 
to  pay  C,  which  assumption  C  re- 
ceived in  discharge  of  the  plaintiff, 
gave  the  defendant  his  note  for  his 
share  of  the  losses,  it  was  held  that 
the  consideration  of  the  note  was  not 
unlawful,  and  that  the  defendant  was 
entitled  to  recover  the  full  amount  of 
it,  although  he  had  not  yet  paid  C. 
Boggess   v.   Lilly,   18   Tex.   200. 
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e.  Duress. 

It  was  held  that  the  plaintiff's  case 
was  defeated  by  the  defense  of  duress. 
•  It  is  a  distinct  crime  with  which  he 
was  not  connected,  and  which  did  not  re- 
sult in  any  injury  to  him,  and,  if  the  facts 
testified  to  by  the  defendant  are  true, 
plaintiff  made  it  serviceable  and  use- 
ful as  a  means  to  extort  from  the 
defendant  the  execution  of  the  note  in 
question.  Thompson  v.  Hicks  (Civ. 
App.),  100  S.  W.  357,  358. 

"Where  the  obligation  is  obtained, 
or  the  money  procured,  in  the  nature 
of  a  restitution  or  compensation  for 
the  loss  inflicted  upon  the  threatener 
by  the  one  threatened,  duress  does  not 
exist."  Thompson  v.  Hicks  (Civ. 
App.),  100   S.  W.  357,  358. 

Although  duress  may  have  existed, 
yet  if,  as  a  matter  of  fact,  maker  had 
appropriated  property  belonging  to 
payee,  and  executed  the  note  in  settle- 
ment therefor,  though  induced  so  to 
do  by  the  threat  of  prosecution,  he 
would  be  liable  thereon  to  the  extent 
of  the  value  of  the  property  so  taken. 
If,  however,  he  did  not  so  appropri- 
ate any  of  payee's  property,  he  would 
not  be  liable  on  said  note,  and  payee 
should  not  recover.  Landa  v.  Obert, 
78  Tex.  33,  14  S.  W.  297,  cited  in 
Largent  v.  Beard  (Civ.  App.),  53  S. 
W.   90,   92. 

If  the  payee  charge  the  maker  with 
wrongfully  appropriating  his  property, 
and  threatened  to  have  him  arrested 
and  imprisoned,  and  he  was  by  reason 
of  such  threat  induced  to  sign  the 
note,  then  duress  existed.  Largent  v. 
Beard  (Civ.  App.),  53  S.  W.  90,  92. 
See  the  title  DURESS. 

f.  Note  Given  to  Prevent  Prosecution 
of  Crime. 
The  mere  belief  of  the  sureties  on 
the  notes,  from  statements  made  by 
others,  that  the  maker  would  not  be 
prosecuted  if  they  signed  the  notes 
with  him,  would  constitute  no  defense 
unless  there  was  an  agreement  to  that 
effect,    express    or    implied.      Clapp    v. 


Royer,    28    Tex.    Civ.    App.    29,    67   S. 
W.  345,  affirmed  in  95  Tex.  675,  no  op. 

Where,  in  an  action  on  notes,  £he 
maker  testified  that  he  signed  them 
in  consideration  of  the  payment  to 
him  of  $2,500,  their  aggregate  amount, 
and  "through  fear  of  criminal  prose- 
cution," but  did  not  state  that  plain- 
tiff had  agreed  not  to  prosecute,  or 
that  he  even  understood  that  he  was 
not  to  be  prosecuted,  there  was  no  error 
in  the  court's  failure  to  submit  to  the 
jury  the  issue  of  whether  the  notes 
were  given  under  an  agreement  not  to 
prosecute,  since  the  evidence  did  no 
more  than  raise  a  suspicion  against 
plaintiff  on  that  issue.  Clapp  v.  Royer, 
28  Tex.  Civ.  App.  29,  67  S.  W.  345, 
affirmed  in  95  Tex.  675,  no  op.  Sec, 
also,  the  title   DURESS. 

A  plea  alleging  that  the  note  sued 
on  was  executed  in  consideration  of 
a  promise  of  the  plaintiff  (payee)  to 
refrain  from  prosecuting  one  P.  for 
forging  and  passing  a  certain  note  al- 
leged by  plaintiff  to  have  been  forged 
by  P.,  and  to  conceal  from  the  officers 
of  the  law  all  the  information  plaintiff 
had  of  the  fact  that  P.  had  forged  said 
note,  is  a  good  plea;  and  a  special 
exception  on  the  ground  that  it  does 
not  allege  by  any  positive  averment 
that  P.  forged  said  note,  was  erro- 
neously sustained.  Welbom  v.  Nor- 
wood, 1  Tex.  Civ.  App.  614,  20  S.  W. 
1129.  See  the  title  ILLEGAL  CON- 
TRACTS. 

g.    Confederate  Currency  Contracts. 
(1)    In  General. 

Earlier  cases  held  that  if  there  is  an 
express  contract  that  the  note  is  to 
be  paid  in  Confederate  money,  the 
note  is  void.  Tucker  v.  Streetman,  38 
Tex.  71,  73;  Reavis  v.  Blackshear,  30 
Tex.  753;  McCartney  v.  Greenway,  30 
Tex.  754;  Smith  v.  Smith,  30  Tex. 
754;  Pridgeon  v.  Smith,  31  Tex.  171. 
172. 

And  it  has  been  decided  that  "a  note 
payable  in  Confederate  money  is  il- 
legal  and   void,   whether   the  fact  ap- 
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pears  on  the  face  of  the  note  or  by  any 
legitimate  proof."  Shepard  v.  Taylor, 
35    Tex.    774. 

But  the  later  holding  is  that  a  note 
payable  in  Confederate  money,  ex- 
ecuted between  private  parties  in 
the  usual  course  of  business,  is  an  ob- 
ligation which  will  be  enforced  to  the 
extent  of  the  value  of  Confederate 
notes  at  the  time  of  the  contract. 
Mathews  v.  Rucker,  41  Tex.  636. 
Overruling  Shepard  v.  Taylor,  35  Tex. 
774;  Scott  v.  Atchison,  36  Tex.  76; 
McGar  v.  Nixon,  36  Tex.  289;  Lacey 
•z'.  Clements,  36  Tex.  661;  Grant  v. 
Ryan,  37  Tex.  37;  Lane  v.  Thomas,  37 
Tex.  157;  Kyle  v.  House,  38  Tex.  155; 
Vance  &  Bro.  v.  Burtis,  39  Tex.  88; 
Dittmar  v.  Myers,  39  Tex.  295,  and 
Sutton  v.  Sutton,  39  Tex.  549.  For 
cases  in  accord  with  the  above  hold- 
ing, see  Short  v.  Abernathy,  42  Tex. 
$4;  San  Patricio  County  v.  McClane, 
44  Tex.  392;  Roller  v.  Wooldridge,  46 
Tex.  485;  Rodgers  v.  Bass,  46  Tex. 
505;  Edmonds  v.  Sheahan,  47  Tex.  443; 
McManus  v.  Scott,  48  Tex.  601;  Lewis 
t.  Alexander,  51  Tex.  578,  590;  John- 
son v.  Blount,  48  Tex.  38,  45;  Taylor 
r.  Bland,  60  Tex.  29,  31.  See  the  title 
ILLEGAL  CONTRACTS. 

Tn  the  case  of  Mathews  v.  Rucker, 
it  was  decided  by  the  supreme  court 
that  a  contract  was  not  void  because 
it  was  payable  in  Confederate  treas- 
ury notes,  from  which  it  would  also 
follow  that  such  notes  would  be  a 
valuable  consideration  upon  which  to 
sustain  a  contract.  (Mathews  v. 
Rucker,  41  Tex.  636;  Thorington  v. 
Smith,  8  Wall.  1.)  Roller  v.  Wool- 
dridge,   46    Tex.    485,    494. 

The  use  of  Confederate  States  notes 
in  private  transactions  between  parties, 
where  it  circulated,  did  not  affect  such 
transactions  with  any  taint  of  illegality 
or  fraud.  Within  the  Confederacy,  it 
was  the  only  circulating  medium,  and 
was  generally  received  and  passed  as 
-money,  or  token  cf  value,  by  which 
<lebts    were    paid    and    exchanges    af- 


fected.    Rodgers  v.  Bass,  46  Tex.  505. 

A  loan  of  Confederate  money  con- 
stituted a  sufficient  consideration  to 
support  a  promise  to  pay  money.  Mc- 
Manus  v.  Scott,  48  Tex.  601. 

Evidence  as  to  Value  of  Currency. — 
In  case  of  a  contract  for  Confederate 
currency,  evidence  offered  in  regard  to 
the  value  of  the  currency  should  be 
admitted,  not  for  the  purpose  of  show- 
ing that  the  contract  was  void,  but 
to  ascertain  the  amount  due  on  the 
contract  in  lawful  money.  Short  v. 
Abernathy,    42   Tex.   94,   97. 

(2)    Fiduciary  Contracts. 

The  defense  that  an  express  agree- 
ment that  the  note  was  to  be  paid  in 
Confederate  money,  rendered  it  illegal 
and  void,  has  been  held,  in  repeated 
decisions  by  the  supreme  court,  to  be 
as  a  general  rule  a  complete  bar  to 
an  action.  But  an  exception  to  this 
general  rule  has  been  recognized,  when 
a  party  brings  suit  in  a  fiduciary 
capacity,  and  when  the  real  parties 
interested  can  not  be  chargeable  with 
a  participation  in  the  illegality  of  the 
contract.  This  doctrine  was  clearly 
announced  in  Hamilton  v.  Pleasants, 
31  Tex.  638,  641,  which  has  been 
closely  followed  in  Trammel  v.  Philleo, 
33  Tex.  395,  and  in  Morgan  v.  Benson 
and  several  unpublished  decisions. 
Shearon  v.  Henderson,  38  Tex.  245, 
248. 

Suit  may  be  maintained  on  an  ob- 
ligation payable  in  Confederate  notes 
by  an  executor,  administrator,  guard- 
ian or  other  trustee,  for  the  use  of 
the  beneficiary,  but  the  defendant  may 
reduce  the  amount  to  the  value  of  the 
consideration  of  the  obligation  sued 
on  upon  alleging  and  proving  such 
value.  Shearon  v.  Henderson,  38  Tex. 
245. 

Executory  contracts  made  by  guard- 
ians, executors  or  trustees,  and  pay- 
able in  Confederate  notes,  may  be  en- 
forced for  the  use  of  the  beneficiaries, 
but  the  defendant  may  reduce  the  re- 
covery to  the  actual  value  of  the  prop- 
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crty  or  other  consideration  for  which 
the  obligations  were  given.    Thompson 
v.  Bohannon,  38  Tex.  241. 
(3)    Evidence  as  to  Intention  of  Par- 
ties. 

In  a  suit  on  a  promissory  note  given 
in  1863,  and  payable  in  "dollars"  five 
years  after  date,  the  understanding  of 
the  parties  as  to  the  character  of 
money  in  which  it  was  to  be  paid  may 
be  shown  from  the  nature  of  the 
transaction  and  its  attendant  cir- 
cumstances. If  payable  in  Confeder- 
ate money,  the  holder  was  entitled  to 
recover  its  value,  estimated  at  the 
date  of  the  contract.  Taylor  v.  Bland, 
60  Tex.  29. 

It  is  competent  for  the  defendant 
to  plead  and  prove  that  the  amount 
of  the  note  was  contracted  to  be  paid 
in  Confederate  paper  or  currency,  so 
as  to  show  the  true  meaning  of  the 
word  "dollars,"  as  it  was  used  by  the 
parties  in  the  execution  of  the  note, 
and'  by  them  intended  to  have  effect 
as  an  obligation.  Johnson  v.  Blount, 
48  Tex.  38,  43.  See,  also,  Mathews 
v.  Rucker,  41  Tex.  636. 
h.    Note  Given  for  Hire  of  Slave. 

A  note  given  for  the  hire  of  negroes 
as  slaves,  for  the  year  1863,  was  founded 
on  a  lawful  and  valid  consideration. 
Tobler  v.  Stubblefield,  32  Tex.  188. 
See  the  title  SLAVERY  AND  IN- 
VOLUNTARY SERVITUDE. 

8.    Burden  of  Proof. 

Where  a  defendant  relies  for  de- 
fense upon  the  illegality  of  the  con- 
tract in  which  he  participated,  he  must 
sustain  his  defense  by  clear  evidence 
of  such  illegality.  Cundiff  v.  Camp- 
bell, 40  Tex.  142.  See  the  title  PRE- 
SUMPTIONS AND  BURDEN  OF 
PROOF. 

The  defendant  pleaded  under  oath 
that  said  instrument  was  executed  for 
a  gambling  debt,  and  was  without  con- 
sideration. At  the  trial,  plaintiff  put 
the  note  in  evidence.  The  defendant 
introduced  no  evidence.  The  court 
instructed  the  jury  to  return  a  verdict 


for  the  defendant,  which  being  done, 
judgment  was  rendered  accordingly. 
This  was  error.  The  burden  was  not 
on  the  plaintiff  to  show  a  considera- 
tion (Newton  v.  Newton,  77  Tex.  508. 
511,  14  S.  W.  157).  Hogue  v.  William- 
son (Civ.  App.),  22  S.  W.  762.  See, 
also,  the  title  GAMBLING  COX- 
TRACTS. 

E.      FAILURE     OF     CONSIDERA- 
TION. 
1.    In  General. 

It  is  a  general  rule  that  the  total 
or  partial  failure  of  consideration  may 
be  insisted  upon  as  a  defense  between 
any  of  the  immediate  or  original  par- 
ties to  the  contract.  Watson  v.  Flan- 
agan, 14  Tex.  354;  Reichstattcr  :. 
Hall,  3  App.  Civ.  Cases.  §  416;  Branch 
v.  Howard,  4  Tex.  Civ.  App.  271,  23 
S.  W.  478;  Perry  v.  Rice.  10  Tex.  367. 
See  the  titles  CONTRACTS;  SALES; 
VENDOR  AND  PURCHASER. 

Under  a  plea  of  total  failure  of  con- 
sideration, the  defendant  might  show 
a  partial  failure  of  consideration.  The 
rule  that  a  party  is  not  permitted  to 
show  a  partial  failure  cf  considera- 
tion, in  a  suit  on  a  bill  of  exchange, 
though  he  may  show  a  total  failure 
of  consideration,  has  obtained  in  some 
of  the  states,  and  is  yet  adhered  to  by 
the  courts;  though,  in  most  of  the 
states,  statutory  regulations  exist,  au- 
thorizing parties  to  plead  failure  of 
consideration,  either  in  whole  or  in 
part.  Brantley  v.  Thomas,  22  Tex. 
270,    275. 

The  maker  may  under  the  terms  of 
the  note,  have  the  right  to  set  up  a 
failure  of  consideration  to  the  extent 
of  the  quantity  of  land  that  he  had 
lost;  and  an  indorsee  who  takes  the 
note  charged  with  this  right,  acquire* 
no  greater  right  than  the  original 
payee  in  this  respect.  Median  v.  Abed 
(Civ.  App.},  47  S.  W.  1041,  1042,  af- 
firmed  in  93  Tex.   690,  no  cp. 

The  indemnification  of  H.  against 
loss  by  reason  of  his  advances  and 
suretyship    for   B.    in    a    suit   for  land, 
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is  a  good  consideration,  although  the 
indemnitee  may  not  have  been  damni- 
fied at  the  time,  but  H.  could  only 
recover  what  he  had  paid  out,  and  if 
such  sums  have  been  repaid  him,  then 
the  note  has  been  discharged.  Branch 
v.  Howard,  4  Tex.  Civ.  App.  271,  23 
S.  W.  478. 

The  note  was  given  for  part  of  the 
consideration  for  the  lease  of  certain 
pasture  lands,  and  by  the  terms  of 
the  lease  contract  payee  had  guaran- 
teed to  make  the  entire  possession  and 
use  of  the  leased  premises  during  the 
full  period  of  one  year,  and  that 
guaranty  was  breached.  In  an  actiota 
the  maker  was  held  to  be  entitled  to 
set-off  for  the  breach.  Stribling  v. 
Gray  (Civ.  App.),  81  S.  W.  789,  af- 
firmed in  98  Tex.  633,  no  op. 
2.    What   Constitutes. 

a.  In  General— Total  Failure. 

The  allegations  of  a  petition  may 
on  their  face  negative  the  conclusion 
of  a  total  failure  of  consideration  of 
the  note  sued  on.  In  order  to  render 
such  a  plea  available,  it  is  necessary 
to  allege  facts  which  show  that  every 
part  of  the  inducement  upon  which  the 
note  was  executed  has  failed  to  be 
performed  by  the  payee.  Franklin  v. 
Smith,    1    Posey   229,   235. 

b.  Failure  of  Title  to   Property  Sold 
— Reacquisition  by  Vendor. 

It  has  been  settled  that  a  claim  and 
suit  are  not  evidence  of  a  superior  out- 
standing title.  Any  person  might 
claim  and  sue  for  property,  but  will 
not  recover  unless  they  have  a  su- 
perior title  to  that  of  the  defendants 
to  the  property,  or  they  may  have 
been  brought  collusively  with  the  de- 
fendants in  the  suit  to  avoid  paying 
the  debt.  Fortson  v.  Caldwell,  17  Tex. 
627;  Lemmon  v.  Hanley,  28  Tex.  219, 
225;  Brock  v.  South  wick,  10  Tex.  65; 
Cooper  v.   Singleton,   19  Tex.   260. 

Sale  of  Slave. — It  is  a  sufficient  an- 
swer to  an  action  on  a  note  given  for 
the  purchase  money  of  a  slave,  that 
the  title  to  the   slave   was   not   in  the 


vendor  but  in  another  person*.  Rich- 
ardson v.  McFadden,  13  Tex.  278.  See 
the  titles  SALES;  SLAVERY  AND 
INVOLUNTARY   SERVITUDE. 

A  merchant  gave  his  note  for  goods 
of  one  in  failing  circumstances,  and 
at  the  time  made  a  parol  agreement 
that,  if  compelled  to  surrender  the 
goods  under  legal  process,  the  note 
should  not  be  paid;  in  a  suit  on  the 
note,  an  answer  setting  up  that  litiga- 
tion concerning  the  goods  was  pend- 
ing in  a  bankruptcy  court  did  not 
show  failure  of  consideration.  Etter 
v.   Diigan,   1   Posey  175. 

Sale  of  Realty. — Being  sued  on  notes 
by  an  administrator,  defendants  an- 
swered that  the  notes  were  given  to 
plaintiff's  intestate  in  his  lifetime  in 
consideration  for  a  certain  house  and 
lot;  that  the  intestate  had  no  title,  and 
never  acquired  any,  nor  ever  made 
defendants  a  deed;  that  in  consequence 
thereof,  the  intestate  and  defendants 
agreed  to  cancel  the  contract;  and 
that  his  administrator,  the  plaintiff, 
was  not  able  to  make  title  to  the 
property.  Held,  that  the  answer  set 
up  a  good  defense.  Garrison  v.  King. 
35    Tex.    183. 

Exceptions  to  Plea  Properly  Sus- 
tained.— Where  a  party  plead  the  fail- 
ure of  consideration  of  a  promissory 
note,  but  did  not  aver  that  the  plain- 
tiff had  no  title  to  the  land  for  which 
it  was  given,  or  that  he  had  been 
evicted,  an  exception  to  the  plea  was 
properly  sustained.  Pas.  Dig.,  art.  227, 
note  288;  Johnson  v.  Long,  27  Tex. 
21;  Herron  v.  De  Bard,  24  Tex.  181; 
Luckie  v.  McGlasson,  22  Tex.  282; 
Hurt  v.  McReynolds,  20  Tex.  595; 
Cooper  v.  Singleton,  19  Tex.  260; 
Moreland  v.  Atchinson,  19  Tex.  303, 
305;  Taylor  v.  Johnston,  19  Tex.  351, 
352;  Lawrence  v.  Simonton,  13  Tex. 
220;  Brock  v.  Southwick,  10  Tex.  65; 
Johnson  v.  Long,  27  Tex.  21;  Tooke 
v.    Bonds,    29    Tex.    419,    420. 

Removal  of  Defects  before  Trial.— 
In  a  suit  upon  notes  executed  for  land 
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and  secured  by  the  vendor's  lien,  and 
against  the  maker  of  the  notes  in  pos- 
session of  the  land,  if  defects  of  title 
to  the  land,  plead  in  defense,  be  re- 
moved by  plaintiff  or  others  before 
the  trial,  the  plaintiff  may  recover. 
Keep  v.  Simpson,  38  Tex.  203. 

Wrongful  Reacquisition  of  Title.— 
The  law  will  not  permit  a  vendor  to 
wrongfully  reacquire  the  property 
sold,  and  recover  of  the  vendee  the 
purchase  price  thereof.  Rees  v.  Clark 
(Civ.  App.),  39  S.  W.  160,  162.  See 
the  title  VENDOR  AND  PUR- 
CHASER. 

c.     Failure    to    Furnish    Itemized    Ac- 
count    or     Deliver     Up     Another 
Note. 
A  plea  alleging  that,  by  contract,  the 
plaintiffs  had  agreed  to  furnish  defend- 
ant with  a  bill  of  particulars  contain- 
ing the   items   of  work  performed  by 
them  and  charges  thereon,  that  plain- 
tiffs had  wholly  failed  and  refused  to 
do    so,    and   that   the   consideration    of 
the  bill  of  exchange  had  wholly  failed, 
was  not  a  good  plea  of  failure  of  con- 
sideration.    Texas    Land,    etc.,    Co.    v. 
Carroll,  63  Tex.  48. 

Failure  to  Deliver  Up  Another  Note. 
— A  plea  charging  failure  of  consider- 
ation, in  this,  that  the  note  sued  on 
was  executed  in  consideration  of  a 
promise  by  plaintiff  to  deliver  up  an- 
other note  previously  executed  to 
plaintiff,  and  which  he  had  failed  to  so 
surrender,  is  bad  on  special  excep- 
tion in  failing  to  show  that  plaintiff  un- 
dertook to  surrender  such  other  note 
at  any  particular  time,  or  that  time 
was  of  the  essence  of  the  agreement 
to  surrender  it.  Welbcrn  v.  Norwood, 
1  Tex.  Civ.  App.  614,  20  S.  W.   1129. 

P.  executed  his  note  in  considera- 
tion that  F.'s  note  should  be  returned 
to  P.,  and  F.  failed  and  refused  to  re- 
turn the  same,  and  without  explana- 
tion, and  with  no  offer  to  return  the 
note,  demanded  and  recovered  a  judg- 
ment. It  does  net  matter  whether  the 
F.  note  was  due  or  not  when  the  rote 


was  executed.  There  has  been  a  total 
failure  of  consideration,  and  judgment, 
should  not  have  been  rendered  against 
P.  Perry  v.  Connell  (Civ.  App.),  31 
S.  W.  685. 

Failure  of  Attorney  to  Deliver  Note. 
— A  promissory  note  was  given  for  a 
claim  in  the  hands  of  attorneys  for 
collection,  and  which  was  not  surren- 
dered by  the  attorneys,  but  retained 
by  them,  with  consent  of  the  maker  of 
the  note;  the  subsequent  and  unau- 
thorized acts  of  such  attorneys  in  col- 
lecting the  claim  would  net  put  the 
other  party  in  default,  nor  could  such 
facts  be  pleaded  as  a  defense  in  a  suit 
upon  such  note  brought  by  an  in- 
dorsee. It  was  error  to  charge  the 
jury  that  a  recovery  could  not  be  had 
upon  such  note  if  the  attorneys  had 
net  surrendered  the  claim;  a  substan- 
tial compliance,  accepted  and  acted  on 
by  the  parties,  would  be  a  sufficient 
consideration  to  entitle  the  holder  of 
such  note  to  recover.  Cundiff  v.  Mc- 
Lean, 40  Tex.  391. 

d.  Note  for  Services  of  Slaves— Eman- 
cipation. 

This  suit  was  instituted  upon  a 
promissory  note  given  for  services  of 
negroes,  rendered  after  the  proclama- 
tion of  emancipation.  Held,  that  the 
question  as  to  whether  or  not  the  ne- 
groes were  free  from  and  after  the 
proclamation  of  emancipation,  is  im- 
material in  this  case.  The  services 
having  been  rendered,  the  plaintiff  is 
entitled  to  recover,  but  whether  for 
his  own  use  or  as  trustee  for  the  ne- 
groes, is  left  an  open  question.  Mor- 
ris  v.    Ranney,    37    Tex.    124/ 

The  rulings  in  the  Emancipation 
Proclamation  Cases,  reported  in  31 
Texas  504,  et  seq.,  respecting  the  date 
at  which  slavery  was  abolished  in 
Texas,  are  questioned  in  this  case. 
Morris  v.  Ranney,  37  Tex.  124. 

The  pecuniary  loss  must  be  borne 
by  those  who  were  the  owners  of  such 
slaves  at  the  time  of  their  emancipa- 
tion;    for    the     emancipation    of   the 
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slaves  during  the  year  was  the  arti- 
ficial death  of  the  slaves,  and  operated 
as  would  their  natural  death;  there- 
fore the  defendant  is  liable  for  the 
hire  during  the  whole  year.  The  less 
in  the  other  case  was  a  vis  major,  and 
it  fell  upon  the  vendee,  who  was  in 
possession,  and  not  upon  the  vendor, 
to  whom  the  note  for  the  price  was 
due.  The  Emancipation  Proclamation 
Cases,  31  Tex.  504,  506. 

In  the  case  before  the  court,  the 
vendor,  in  January,  1865,  sold  and  de- 
livered a  slave  to  the  vendee,  who  in 
consideration  thereof  executed  a  prom- 
issory note  for  the  payment.  In  the 
other  case,  a  slave  at  the  same  time 
was  hired  for  a  year,  and  a  promissory 
note  given  in  consideration  of  the  hire. 
As  there  was  nothing  illegal  in  the 
transaction,  the  notes  were  not  void 
for  illegality.  The  consideration  is 
represented  as  having  failed.  It  is  not 
pretended  that  at  the  time  of  the  con- 
tract there  was  no  consideration. 
Each  party  had  the  same  means  of 
knowing  the  future  condition  of  the 
slave,  and  acted  upon  his  own  ideas  as 
to  the  result  of  the  war.  That  the 
cause  which  proved  mortal  to  slavery 
would  soon  sweep  over  the  land,  was 
apparent  to  some  and  disbelieved  by 
others.  There  was,  however,  no  breach 
in  the  contract  on  the  part  of  the  vendor 
at  the  time  of  the  sale.  And  though  the 
vendor  guaranteed  the  subject  of  the 
sale,  a  slave  for  life,  and  the  slave  in 
the  same  year  was  made  free  by  the 
superior  power,  inasmuch  as  at  the 
time  the  sale  was  made  he  was  a  slave 
for  life,  yet,  if  his  freedom  was  oc- 
casioned afterwards,  not  by  the  ven- 
dor, but  by  the  sovereign  power  of 
the  nation,  the  vendor  did  not  violate 
his  contract.  The  Emancipation  Proc- 
lamation Cases,  31  Tex.  504. 

This  proclamation  was  a  war  meas- 
ure, and  did  not  operate  presently  upon 
the  slaves.  It  was  not  founded  in  the 
constitution,  and  it  was  duly,  claimed 
for    the     commander-in-chief     of     the 


armies.  The  Emancipation  Proclama- 
tion Cases,  31  Tex.  504.  See,  generally, 
the  title  SLAVERY  AND  INVOL- 
UNTARY   SERVITUDE. 

e.    Failure   to    Hold  Maker   Harmless 
against  Partnership  Liability. 

That  the  note  sued  on  was  executed 
by  the  defendants  to  A,  upon  the  dis- 
solution of  a  partnership  between  A 
and  B,  one  of  the  defendants,  in  con- 
sideration of  the  undertaking  of  A  to 
hold  B  harmless  against  liability  for 
the  debts  of  the  firm  of  A  &  B;  that 
A  failed  to  hold  B  harmless  against 
said  liability,  and  that  a  large  number 
of  judgments  have  been  recovered 
against  A  &  B  on  several  of  the  debts 
of  said  firm,  and  remain  unpaid;  that 
the  note  was  assigned  to  the  plaintiffs 
by  A  as  collateral  security  for  the  pay- 
ment of  other  notes  due  them  from 
the  firm  of  A  &  B,  on  which  suits 
were  then  pending  in  same  court  by 
plaintiffs  against  A  &  B,  and  for  no 
other  consideration;  and  that  plain- 
tiffs had  notice  of  the  consideration  of 
the  note  sued  on,  and  of  the  failure 
thereof.  Held,  to  be  a  good  plea  of 
!  failure  of  consideration,  on  general 
|  demurrer.  Pope  v.  Hays,  19  Tex.  375. 
!  f .  Property  Rendered  Unproductive  by 
War. 

To  a  suit  on  notes  the  defendant  pleaded 
that  they  were  given  in  1860  for  the 
rent  of  land  and  the  hire  of  slaves 
for  the  year  1863,  and  that  by  reason 
of  the  war  the  property  was  rendered 
unproductive  and  valueless  for  the 
latter  year,  whereby  the  consideration 
for  the  notes  had  failed.  Held,  that 
exception  to  the  answer  for  insuffi- 
ciency was  properly  sustained.  Log- 
gins  v.  Buck,  33  Tex.  113. 
g.  Destruction  of  Leased  House  by 
Fire— Death  of  Slave. 

In  the  absence  of  any  covenant  to 
the  contrary,  the  consideration  of  a 
note  given  for  future  occupation  of  a 
house  does  not  fail  if,  before  the  ex- 
piration of  the  lease,  the  house  be  de- 
stroyed by  fire,  resulting  from  the  act 
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of  God  or  of  an  incendiary;  though 
it  is  admitted  that  in  the  apparently 
analogous  case  of  a  hiring  of  a  slave 
who  died  before  the  expiration  of  the 
term,  the  different  rule  of  the  civil  law 
was  applied  in  Townsend  v.  Hill,  18  Tex. 
422;  Diamond  v.  Harris,  33  Tex.  634. 
See  the  title  LANDLORD  AND  TEN- 
ANT. 

The  common  law  having  been  adopted 
by  statute  as  the  rule  of  decision  in 
this  state,  the  supreme  court  does  not 
perceive  how  it  can  be  ignored  and 
conflicting  principles  of  the  civil  law 
be  applied,  even  though  the  latter 
possessed  superior  equity  in  the  given 
case.  Diamond  v.  Harris,  33  Tex.  634. 
h.  Insolvency  of  Payee — Failure  to 
Perform  Certain  Acts. 

The  defendant  can  not,  in  an  action 
upon  a  note  given  to  a  corporation, 
plead  failure  of  consideration  through 
inability  of  the  corporation  to  perform 
certain  acts  by  reason  of  its  insolvency, 
if  such  insolvency  would  have  been 
avoided  by  defendant's  payment  of  the 
note.  Kolp  v.  Specht,  11  Tex.  Civ. 
App.  685,  33  S.  W.  714,  affirmed  in  93 
Tex.  665,  no  op. 

i.    Failure  to  Comply  with  Represen- 
tations and  Promises. 

The  failure  of  an  educational  cor- 
poration to  comply  with  representa- 
tions and  promises  individually  made 
by  its  trustees  to  one  of  their  number 
as  to  the  erection  of  college  buildings, 
by  which  he  was  induced  to  purchase 
land  from  the  corporation  at  an  en- 
hanced value,  constitutes  no  defense 
to  an  action  against  him  on  his  note 
given  for  the  land,  where  the  repre- 
sentations were  made  without  fraud 
and  the  facts  of  the  situation  at  the  time 
they  were  made  were  equally  open  to 
all  the  trustees,  including  the  defendant. 
Kolp  v.  Specht,  11  Tex.  Civ.  App.  685, 
33  S.  W.  714,  affirmed  in  93  Tex.  665, 
no  op.;  Mitchell  v.  Zimmerman,  4  Tex. 
75;  Walton  v.  Reager,  20  Tex.  103. 

In  cases  of  Henderson  v.  Railroad 
Co.,   17  Tex.  560,  580,  and  Greenwood 


v.  Pierce,  58  Tex.  130,  132,  are  not 
pertinent  here,  but  if  otherwise  ap- 
plicable, they  are  distinguishable  from 
the  present  case  in  that  the  railroad  cor- 
porations there  making,  through  their 
authorized  agents,  representations  and 
promises  on  which  the  adverse  parties 
relied,  had  peculiar  and  exclusive  fa- 
cilities for  judging  and  knowing  the 
correctness  of  the  statements.  Kolp 
v.  Specht,  11  Tex.  Civ.  App.  685,  688, 
33  S.  W.  714,  affirmed  in  93  Tex.  665, 
no  op. 

j.  Failure  to  Furnish  a  Line  of  Credit 
To  an  action  on  a  note  defendant 
pleaded  failure  of  consideration,  alleg- 
ing that  it  was  given  in  part  payment 
for  a  stock  of  goods  bought  by  him 
of  plaintiff,  and  that  as  additional  con- 
sideration for  such  note  plaintiff  agreed 
to  secure  him  a  line  of  credit,  and 
later  on  to  enter  into  partnership  with 
him  and  surrender  the  note  for  his 
share  therein,  which  plaintiff  had  failed 
to  do,  and  by  reason  of  which  defend- 
ant failed  in  business  and  became  in- 
solvent and  was  compelled  to  make  a 
deed  of  trust  for  the  benefit  of  his 
creditors.  Defendant's  evidence  sup- 
ported his  answer,  and  the  plaintiff, 
besides  denying  the  alleged  undertak- 
ing, introduced  much  testimony  con- 
tradicting that  for  the  defendant  Held, 
that  a  verdict  for  defendant  would  not 
be  set  aside  on  appeal  as  contrary  to 
the  evidence;  and  that  while  his  evi- 
dence as  to  his  damages  was  not  ex- 
plicit, the  amount  of  the  note  afforded 
an  obvious  measure  of  the  damages 
he  had  sustained.  McCardell  v.  Henry, 
23  Tex.  Civ.  App.  383,  57  S.  W.  908, 
affirmed   in   93   Tex.   645,   no  op. 

It  was  not  necessary,  to  entitle  the 
defendant  to  defeat  the  collection  of 
the  note,  for  him  to  offer  to  return 
the  goods  sold  to  him  by  plaintiff,  he 
having  shown  that  the  business  was 
prudently  managed  by  him,  and  the 
goods  lost  not  through  his  fault  but 
by  reason  of  plaintiffs  failure  to  com- 
ply with  the  agreement.     McCardell  v. 
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Henry,    23   Tex    Civ.   App.    383,   57   S. 
W.  908,  affirmed  in  93  Tex.  645,  no  op. 
k.    Failure  to   Make   Connection   Map 
of  Surveys. 

Where  a  defendant,  sued  on  a 
promissory  note,  given  in  considera- 
tion of  the  services  of  deputy  survey- 
ors, in  making  certain  surveys,  pleads 
a  failure  of  consideration;  and  among 
other  matters,  that  the  payees  were 
bound  to  make  out  a  connection  map 
of  the  surveys,  showing  their  connec- 
tion with  established  surveys,  which 
they  wholly  failed  to  do,  by  which  he 
was  deprived  of  the  benefit  of  them; 
notwithstanding  such  map  may  not 
have  been  made,  and  was  not  returned 
into  the  general  land  office  until  the 
land  was  relocated  by  others,  a  ver- 
dict in  favor  of  the  plaintiff,  on  said 
plea  is  correct;  because  it  was  not 
shown  that  they  so  failed,  within  a 
reasonable  time,  to  perform  the  work, 
and  that  by  such  failure,  the  defend- 
ant lost  an  opportunity  to  relocate. 
(In  this  case  the  surveys  were  invalid, 
having  been  made  by  deputy  surveyors 
beyond  the  limits  of  their  territory.) 
McCulloch  v.  Twitty,  22  Tex.  71. 
1.    Refusal  to  Transfer  Concessions. 

The  consideration  of  notes  failed 
where  they  were  given  to  pay  for 
governmental  concessions  that  the 
payee  agreed  to  transfer  to  a  railroad 
company  when  organized  by  the  maker, 
and  the  payee  refused  to  transfer  such 
concessions  to  such  a  company  duly 
organized  by  the  maker.  Brown  v. 
Viscaya  (Civ.  App.),  42  S.  W.  309. 
m  Note  Given  for  Inheritance — Par- 
tial  Failure. 

That  the  note  sued  on  was  given  for 
the  one-half  of  an  inheritance,  to  which 
both  the  parties  supposed  the  payee 
was  entitled  as  heir,  whereas  he  was 
only  entitled  to  one  quarter,  is  a  good 
plea  of  partial  failure  of  consideration. 
Marlow  v.  King,  17  Tex.  177. 
n.  Failure  to  Render  Legal  Services. 

Where   a   note  was   given   to  an   at- 
torney for  legal  services,  part  of  which 


were  thereafter  to  be  performed  in 
the  event  the  maker  should  be  in- 
dicted on  a  given  charge,  and  after 
judgment  was  rendered  on  the  note, 
the  attorney  having  meanwhile  been 
elected  judge  and  thus  disqualified  from 
appearing  for  his  client,  the  latter  was 
indicted  on  that  charge,  there  was  a 
failure  of  consideration  under  such 
circumstances  as  required  the  granting 
of  a  new  trial.  Ablowich  v.  Greenville 
Nat.  Bank,  22  Tex.  Civ.  App.  272,  54 
S.  W.  794. 

o.   Other  Illustrative  Cases. 

In  Cundiff  v.  McLean  (Sup.),  8  S. 
W.  43,  44,  the  consideration  of  the 
note  wholly  failed,  without  fault  or 
negligence  on  the  part  of  the  maker. 

In  Wcrtham  v.  Cameron,  4  App.  Civ. 
Cases,  §  113,  16  S.  W.  101,  102,  it  was 
held  that  although  the,  "facts  may 
furnish  appellants  ground  upon  which 
to  claim  and  recover  damages  for  in- 
jury they  may  have  sustained  by  rea- 
son of  such  breach  of  contract,  they 
do  not  show  a  failure  of  consideration 
of  the  notes  sued  on,  nor  do  they 
show  such  fraud  on  the  part  of  ap- 
pellees in  obtaining  said  notes  as 
would  invalidate  them.  It  was  not  the 
promise  to  furnish  the  goods  that  con- 
stituted the  consideration  of  the  notes." 

In  Davidson  v.  Gibson,  2  Posey  331, 
which  was. an  action  on  a  promissory 
note,  a  failure  of  consideration  was 
not  set  forth  in  the  plea. 

See  Bristow  v.  Hall,  16  Tex.  566, 
for  circumstances  under  which  it  was 
held  that  the  jury  was  warranted  by 
the  evidence  in  sustaining  a  defense 
of  fraud  and  failure  of  consideration 
to   a   suit   on  a  promissory  note. 

See  Smith  v.  Traders'  Nat.  Bank,  74 
Tex.  541,  12  S.  W.  221,  for  facts  which 
were  held  to  constitute  a  good  defense 
showing  failure  of  consideration  for 
a  promissory  note. 

In  Roane  v.  Ross,  84  Tex.  46,  19  S. 
W.  339,  it  was  held  that  the  answer 
was  bad  as  plea  of  failure  of  consid- 
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eration,  in  that  it  did  not  disclose 
facts  showing  a  failure. 

Insurance  Premium  Notes — Plea 
Held  Insufficient.— See  Jackson  v.  Ala- 
bama, etc.,  Ins.  Co.,  1  App.  Civ.  Cases, 
§§  750,  751. 

Invalidity  of  Street  Certificates. — 
Where  the  plaintiff  was  sued  in  an- 
other action  by  the  holder  of  certain 
street  certificates  reciting  a  lien  on 
his  property,  and  on  which  certificates 
a  loan  company  to  whom  the  holder 
had  transferred  them  as  collateral 
security  had  a  lien,  and  plaintiff,  sup- 
posing the  certificates  to  be  valid  and 
intended  to  pay  them,  gave  his  note 
to  the  loan  company  secured  by  a 
trust  deed  lien  on  other  property,  and 
such  action  was  thereupon  dismissed 
and  the  certificates,  marked  "paid  in 
full,"  were  surrendered  to  him,  he 
could  not  thereafter,  when  certificates 
of  that  character  had  been  declared 
invalid  by  the  courts,  enjoin  a  sale 
under  the  trust  deed  so  given  to  secure 
his  note  on  the  ground  of  failure  of 
consideration  because  of  the  invalidity 
of  the  certificates,  since  the  transac- 
tion in  which  the  note  and  lien  were 
given  constituted  a  loan  of  funds  by  a 
third  party  to  settle  such  first  suit,  and 
not  a  mere  extension  of  the  certificates. 
Dooley  v.  Houston  Land,  etc.,  Co.,  24 
Tex.   Civ.  App.   275,  59   S.   W.  619 

Guaranty  of  Acceptance  of  Official 
Bond. — The  testimony  in  this  case  was 
totally  inadequate  to  show  a  failure 
of  consideration,  as  pleaded  by  the 
makers  of  the  note.  The  proof  is 
that  plaintiff  agreed  to  prepare  a  bond, 
sign  the  same  as  a  surety,  and  show 
to  the  officers  of  the  government  that 
he  was  worth  the  amount  of  the  bond, 
if  called  upon  so  to  do.  Plaintiff  did 
not  agree  "to  obtain  additional  security 
on  the  bond,  or  guarantee  the  accept- 
ance of  the  bond  he  signed."  The 
bond  was  not  approved.  The  plead- 
ings of  the  makers  of  the  note  did  not 
rest  the  failure  of  consideration  on 
the  ground  that  the  bond  was  not  ap- 


proved, but  on  the  guaranty  of  plain- 
tiff that  it  would  be  accepted.    Branch 
v.   McReynolds    (Civ.  App.),  38  S.  W. 
625,   626. 
8.  Effect  of  New  Agreement  as  Curing. 

A  purchaser  executed  his  note  for 
the  purchase  money  of  land,  payable 
when  the  vendor  should  cancel  and 
discharge  an  outstanding  title  for  a 
part  of  the  land  so  purchased;  in  a 
subsequent  arrangement  he  took  up 
the  notes  and  executed  others  of  dif- 
ferent dates  and  amounts;  being  sued 
thereon  he  pleaded  in  bar  the  condi- 
tions upon  which  the  first  notes  were 
executed;  under  these  circumstances, 
it  was  held  error  for  the  court  to 
charge  the  jury  that,  if  they  believed 
that  the  purchaser  never  intended  to 
alter  or  change  the  original  contract 
other  than  giving  up  the  first  notes 
and  executing  new  notes  of  different 
dates  and  amounts,  then  his  defense 
was  good  and  they  must  find  for  de- 
fendant. The  rule  by  which  the  jury 
should  have  been  governed  in  such 
a  case  is,  not  the  intention  of  the 
maker  of  the  notes,  but  the  under- 
standing of  the  parties  to  the  new 
arrangement  and  of  those  who  were 
acting  upon  and  interested  in  it.  Rog- 
ers v.  Broadnax,  27  Tex.  238. 

A  memorandum  signed  by  a  party  to 
the  new  arrangement  at  the  time  the 
new  notes  were  executed,  and  reciting 
the  assignment  of  the  notes  to  a  third 
party  by  the  payee,  and  the  disposi- 
tion that  was  to  be  made  of  them, 
all  being  done  in  the  presence  of  the 
maker  and  with  his  consent,  was  held 
to  form  a  part  of  the  res  gestae.  Rog- 
ers v.  Broadnax,  27  Tex.  238.  See  the 
title  RES  GEST.E. 

4.      When     Return     of    Consideration 
Necessary. 

A  plea  of  failure  of  consideration, 
is  insufficient,  where  it  is  shown  that 
the  defendants  still  enjoy  the  proceeds 
of  the  property,  and  neither  offer  to 
place  their  vendor  in  statu  quo,  nor 
make  the  adverse  claimants  parties  to 
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the  suit,  so  that  the  rights  of  all  may 
be  adjudicated.  Leramon  v.  Hanley, 
28  Tex.  219,  citing  Perry  v.  Booth,  7 
Tex.  493,  497;  Brock  v.  South  wick,  10 
Tex.  65;  Claiborne  v.  Yoeman,  15  Tex. 
44;  Fortson  v.  Caldwell,  17  Tex.  627; 
Cooper  v.  Singleton,  19  Tex.  260; 
Rhode  v.  Alley,  27  Tex.  443. 

In  Perry  v.  Booth,  7  Tex.  493,  497, 
suit  was  brought  upon  a  note  given 
by  the  defendant  for  a  lot  of  notes 
and  accounts  purchased  at  adminis- 
trator's sale,  made  under  order  of 
county  court.  The  defendant  plead 
that  the  sale  was  void;  that  the  law 
did  not  authorize  the  sale  of  notes 
and  accounts  by  the  administrator; 
that  no  right  of  title  was  transferred 
to  him,  and  therefore  there  was  a 
failure  of  consideration  in  the  note. 
The  court  says:  "It  may  be  true  that 
the  defendant  did  not  acquire  a  good 
title  to  the  notes  and  accounts  pur- 
chased by  him  at  administrator's  sale. 
But  this  question  it  is  not  necessary 
to  determine,  for  to  constitute  the  plea, 
setting  up  such  a  defect  of  title  a  good 
defense  to  the  action,  he  should  have 
averred  a  return,  or  an  offer  to  re- 
turn, or  should  otherwise  have  ac- 
counted for  the  notes  and  accounts  so 
purchased  by  him;  he  can  not  be  per- 
mitted to  retain  and  appropriate  the 
notes  or  their  proceeds  to  his  own 
use,  and  resist  the  payment  of  the 
note  given  by  him  as  the  considera- 
tion of  the  purchase,  on  the  ground  of 
the  want  of  authority  in  the  adminis- 
tratrix to  sell."  See  Lemmon  v.  Hanley, 
28   Tex.    219,   223. 

In  Claiborne  v.  Yeoman,  15  Tex.  44, 
a  suit  was  brought  upon  a  note  given 
by  the  defendant  to  the  administrator 
of  an  estate  for  a  certificate  sold  by 
order  of  the  county  court.  He  plead 
failure  of  consideration,  and  averred 
that  the  sale  was  void,  and  that  the 
right  to  the  certificate  was  in  the 
heirs  to  the  estate.  The  court  say: 
"The  plea  is  not  good,  for,  if  true,  he 
should  have  caused  the  heirs  to  be 
2  Tex— 56 


made  parties,  in  order  that  the  ques- 
tion of  title  might  be  adjudicated;  and 
he  should  have  at  least  restored,  or 
offered  to  restore,  the  certificate  to 
the  plaintiff  or  the  heirs,  if  entitled 
to  it.  It  is  very  clear  that  he  could 
not  retain  the  property  purchased  at 
the  sale  with  the  chances  of  making 
good  his  title,  and  at  the  same  time 
refuse  to  pay  the  purchase  money." 
See  Lemmon  v.  Hanley,  28  Tex.  219, 
223. 

Where  a  plea  alleged  that  the  note 
sued  on  was  given  for  a  mill  warranted 
to  grind  so  many  bushels  a  day,  upon 
condition  that  the  mill,  if  found  de- 
ficient, should  be  returned  to  the 
payee  at  a  certain  place  and  that  the 
mill  was  not  capable  of  grinding  the 
quantity  warranted,  but  did  not  aver 
a  return  of  the  mill  or  an  offer  to  re- 
turn it  as  stipulated,  held,  the  plea  was 
bad  on  demurrer,  even  had  the  suit 
been  between  the  original  parties. 
Jackson  v.  Marshall,  6  Tex.  324. 
5.   Burden  of  Proof. 

In  a  suit  on  a  promissory  note,  ex- 
ecuted by  defendant,  the  burden  was 
upon  him  to  show  a  failure  of  con- 
sideration. Masterson  v.  Heitmann  & 
Co.,  38  Tex.  Civ.  App.  476,  482,  87  S. 
W.  227,  affirmed  in  101  Tex.  647,  no 
op.;  Gutta  Percha,  etc.,  Mfg.  Co.  v. 
Cleburne,  102  Tex.  36,  112  S.  W/1047; 
Faulkner  v.  Warren,  1  App.  Civ.  Cases, 
§§  658,  659;  Caruthers  v.  Cherry,  4 
App.  Civ.  Cases,  §  118,  16  S.  W.  867. 
See  the  title  PRESUMPTIONS  AND 
BURDEN  OF  PROOF. 

The  provision  in  a  note  relieving 
the  maker  from  responsibility  for  the 
value  of  the  land  that  may  be  lost 
by  suits  does  not  place  the  burden 
upon  the  plaintiff  to  show  that  the 
title  to  the  land  had  not  failed,  or,  in 
other  words,  that  the  maker  had  a 
good  title  to  all  the  land  sold  to  him. 
The  note  when  construed  with  the 
deed,  should  not  be  given  this  effect, 
as  if  it  was  a  condition  subsequent, — 
a    defendant    that    could    interpose,    if 
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the  title  acquired  by  the  deed  had 
been  lost  by  reason  of  some  superior 
right.  Median  v.  Abeel  (Civ.  App.), 
47  S.  W.  1041,  1042,  affirmed  in  93 
Tex.   690,   no   op. 

IV.  Maturity  and  Time  of  Pay- 
ment. 

A.   AS  DEPENDENT  UPON  FORM 
OF  INSTRUMENT. 

1.  Instrument  Expressing  No  Time  of 

Payment 

A  bill  of  exchange  in  which  no  time 
of  payment  is  specified  is  payable  on 
demand.  Chambers  v.  Hill,  26  Tex. 
472;  Salinas  v.  Wright,  11  Tex.  572, 
575;  Brookshire  v.  Allen  (Civ.  App.), 
32   S.    W.    164. 

2.  Instrument  Payable  on  Demand. 
The    hojder    of    a    negotiable    note 

payable  on  demand  may  sue  without 
demand.  The  note  is  actionable  at 
once.  It  bears  interest  from  date,  and 
limitation  runs  from  its  date.  Henry 
v.  Roe,  83  Tex.  446,  18  S.  W.  806; 
Brookshire  v.  Allen  (Civ.  App.),  32  S. 
W.  164;  Schraum  v.  Nolte,  1  App.  Civ. 
Cases,  §   1156. 

A  draft  payable  on  demand  becomes 
due  on  the  date  of  its  acceptance,  or 
as  soon  thereafter  as  demand  for  pay- 
ment can  reasonably  be  made,  and  an 
allegation  in  a  suit  brought  to  recover 
the  amount,  to  the  effect  that  the  debt 
became  due  at  a  period  long  subse- 
quent when  the  demand  for  payment 
was  made,  will  not  have  the  effect  of 
preventing  it  from  being  payable  until 
that  time.  Kimpmann  v.  Williams,  70 
Tex.  568,  8  S.  W.  310;  Cook  v.  Cook, 
19   Tex.   434,   437. 

3.  Note    Payable    "on    or    before"    a 
Given  Date. 

A  note  payable  on  or  before  a  cer- 
tain date  can  be  paid  at  any  time. 
Fry  v.  Houston,  6  Tex.  Civ.  App.  710, 
26   S.   W.   284. 

But  such  a  note  does  not  mature 
until  the  time  named  for  payment. 
Brainerd  v.  Bute  (Civ.  App.),  44  S. 
W.  575,  576. 


An  obligation  promising  to  pay  "on 
or  before"  a  given  date  is  due  at  the 
time  fixed,  and  not  before.  The  rights 
of  the  holder  are  clear  and  certain. 
Such  obligation,  payable  to  the  payee 
or  order,  is  negotiable.  Buchanan  v. 
Wren,  10  Tex.  Civ.  App.  560,  30  S. 
W.  1077;  Brookshire  v.  Allen  (Civ. 
App.),   32    S.    W.    164. 

4.  Instrument   Payable  "on  or  after" 

Certain  Date. 
An  instrument  payable  "on  or  after" 
a  certain  date  is  due  and  actionable 
at  any  time  after  that  date.  Brookshire 
v.  Allen  (Civ.  App.),  32  S.  W.  164. 
See  Buchanan  v.  Wren,  10  Tex.  Civ. 
App.    560,   30   S.    Wr.    1077. 

5.  Note   Payable   Certain   Time  after 
Date. 

Where  a  note  is  payable  one  day 
after  date,  though  by  commercial  usage 
it  may  be  demanded  at  a  reason- 
able time  on  that  day,  it  is  not  due. 
for  the  purpose  of  commencing  suit 
or  entering  judgment,  until  after  the 
termination  of  that  day.  Skidmore  v. 
Little  &  Co.,  4  Tex.  301,  302.  See 
post,  "Computation  of  Time,"  IV,  B,  4. 

The  maker  has  the  whole  of  the 
next  day  after  date  within  which  to 
pay  his  debt.  Moore  v.  Hollaman,  25 
Tex.    Supp.    81. 

Where  a  note  is  payable  twelve 
months  after  date,  the  debtor  has  un- 
til the  last  minute  of  that  day  to  pay 
the  note.  Young  v.  Van  Benthuysen, 
30  Tex.  763,  citing  O'Connor  v.  Towns, 
1  Tex.  107. 

The  debtor  on  a  bond,  single  bOl, 
etc.,  has  the  entire  day  on  which  the 
debt  becomes  due  to  make  payment; 
and  a  suit  commenced  on  that  day  is 
prematurely  brought.  Skidmore  v. 
Little  &  Co.,  4  Tex.  301.  See  the 
title   BONDS. 

Notation  at  Foot  of  Note.— Where 
a  note  is  payable  so  many  days  after 
date  a  notation  at  the  foot  of  the 
note,  "Due  Dec.  3d,  1892,"  is  not  a 
part  of  the  note,  and  will  not  control 
the  allegation  that  it  was  executed  on 
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the  30th  day  of  June,  1894.  Dark  v. 
Middlebrook  (Civ.  App.),  45  S.  W. 
963,    964. 

6.     Note    Payable    on    Happening    of 
Contingency. 

Promise  to  Pay  as  Soon  as  Able. — 
A  note  given  in  payment  of  an  old 
note  was  not  accepted  when  first  sent, 
and  was  not  accepted,  nor  finally  de- 
livered to  payee,  until  it  was  returned 
with  a  letter,  whereby  the  maker  fixed 
the  time  of  payment  at  the  time  when 
he  should  become  able  to  pay  it.  The 
note  and  letter  formed  a  single  trans- 
action and  the  obligation  evidenced 
by  the  two  writings  was  one  to  pay 
the  amount  called  for  in  the  note 
when  plaintiff  should  become  able  tc 
do  so.  Glass  v.  Adoue,  39  Tex.  Civ. 
App.    21,    22,    86    S.    W.    798. 

An  obligation  to  pay  a  certain  sum 
"at  the  earliest  possible  moment"  is 
conditional,  and  it  devolved  on  plain- 
tiff suing  on  the  obligation  to  prove 
the  ability  of  the  maker  to  pay  the 
debt.     Rowlett  v.  Lane,  43  Tex.   274. 

Recovery  of  Land  by  Payee. — A  note 
payable  on  contingency,  that  lands, 
for  which  it  is  in  part  payment,  should 
be  recovered  by  the  payee  of  the  note, 
becomes  payable  upon  the  surrender 
cf  the  land  by  the  adverse  claimant; 
and  it  does  not  effect  the  note,  either 
as  to  its  validity  or  its  securities,  that 
it  was  assigned  to  the  adverse  claim- 
ant in  consideration  of  its  release. 
Burks  v.  Watson,  48  Tex.  107. 

Indorsed  Credit  as  Evidence  of 
Happening  of  Contingency. — Where 
the  note  sued  on  was  payable  en  the 
contingency  of  the  return  of  the  payee 
from  San  Antonio,  it  was  held  that  a 
credit  of  $100  which  appeared  indorsed 
on  the  note,  together  with  the  length 
of  time  which  had  elapsed,  was  suffi- 
cient to  raise  the  presumption  that  the 
contingency  had  happened.  Darly  v. 
Chevallier,  Dallam  555. 

Evidence  Showing  Happening  of 
Contingency. — Suit  by  endorsee  was 
brought  against  maker  of  the   follow- 


ing instrument:  "I  promise  to  pay  to 
M.  $172  when  I  collect  a  note  re- 
ceived from  him  on  T."  The  peti- 
tion averred  that  the  contingency 
mentioned  in  the  instrument  had  hap- 
pened. Defendant  answered  that  at 
the  date  of  the  instrument  sued  on, 
M.,  fhe  payee,  was  indebted  to  him, 
and  indorsed  to  him  the  note  on  T., 
which  was  for  an  amount  greater  than 
the  debt,  and  the  instrument  sued  on 
was  executed  by  defendant  for  the 
excess;  that  only  one-third  of  the  note 
on  T.  had  yet  been  collected;  that  M., 
the  plaintiff's  assignor,  was  a  guaran- 
tor of  the  note  on  T.,  and  if  he,  M., 
had  taken  up  that  note  by  a  payment 
of  less,  than  its  amount,  he  had  done 
so  in  fraud  of  defendant's  rights,  etc. 
But  the  proof  showed  that  prior  to 
M.'s  indorsement  to  plaintiff  of  the 
instrument  sued  on,  the  defendant 
transferred  the  note  on  T.  to  another 
person,  who  sued  T.  as  maker  and  M. 
as  indorser  of  it,  and  that  M.  had 
compromised  the  suit  and  had  taken 
up  the  note  by  paying  the  defendant's 
assignee  about  one-third  of  its  amount. 
Held,  that  the  defendant's  transfer  of 
the  note  on  T.,  and  M.'s  adjustment 
of  that  note  with  the  owner  of  it,  con- 
stituted such  an  occurrence  of  the 
contingency  specified  in  the  instru- 
ment sued  on  as  to  make  the  latter 
due  and  payable  according  to  its  terms 
and  import.  Walker  v.  Phillips,  35 
Tex.   784,  785. 

"The  contract  between  the  parties 
contains  an  agreement  on  the  part  of 
the  defendant  to  make  an  application 
to  purchase  the  land,  as  an  actual  set- 
tler, from  the  state  'as  soon  as  the 
same  goes  upon  the  market  for  sale 
to  actual  settlers  under  the  law,'  and 
to  pay  plaintiff  the  note,  'as  soon  as 
*  *  *  the  tract  of  land  is  awarded 
to  him  as  a  purchaser  from  the  state 
of  Texas.'  Under  these  terms  the  de- 
fendant became  liable  to  plaintiff  upon 
the  note  as  soon  as  the  land  was 
awarded    to    him    as    a    purchaser,    re- 
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gardless  of  when  he  made  the  appli- 
cation, or  when  the  land  was  placed 
upon  the  market  for  sale  to  actual 
settlers."  Taylor  v.  McFatter  (Civ. 
App.),  109   S-.  W.  395,  398. 

There  was  evidence  sufficient  to 
warrant  the  finding  that  the  maker 
became  able  to  pay  the  note  about  a 
year  before  the  trial.  Glass  v.  Adoue, 
39  Tex.  Civ.  App.  21,  22,  86  S.  W.  798. 

Instrument  Construed  According  to 
Its  Own  Tenor. — Where  the  suit  was 
upon  a  note  payable  in  gold  .three 
months  after  the  ratification  of  the 
peace  between  the  Confederate  and 
the  United  States  of  America,  and  the 
plaintiff  charged  that  he  was  deceived 
by  the  defendant  who  wrote  the  note, 
and  the  real  understanding  was,  that 
the  note  should  be  paid  three  months 
after  a  settlement  or  termination,  in 
any  manner,  of  the  difficulty  then  ex- 
isting between  the  government  of  the 
United  States  and  the  so-called  Con- 
federate States  of  America,  which  al- 
legation the  defendant  denied,  and  al- 
leged that  the  contract  was  an  ex- 
pressed, and  there  was  no  other  proof 
a«  to  the  intention  of  the  parties  than 
the  note  itself,  the  instrument  was 
construed  according  to  its  own  tenor. 
Shaw  v.   Trunsler,   30   Tex.   390. 

Stipulation  in  Simultaneous  Mort- 
gage Declaring  Note  Due  upon  Hap- 
pening of  Contingency. — Pfeuffer  v. 
Wilderman,  l  App.  Civ.  Cases,  §  1169; 
Dalian  v.  Hollacher,  2  App.  Civ.  Cases, 
§§  528,  530. 
7.     Stipulations    Hastening    Time    of 

Payment. 
a.    In  General. 

Where  it  is  stipulated  that  interest 
on  notes  is  to  be  paid  semiannually, 
and  that  failure  to  pay  it  when  due 
will  mature  the  notes,  the  notes  ma- 
ture upon  default  in  payment  of  the 
interest.  Fant  v.  Wickes,  10  Tex.  Civ. 
App.  394,  32  S.  W.  126,  affirmed  in  93 
Tex.  705,  no  op. 

"The  contract  gave  the  creditor  the 
right   to   sue   upon    default    in    the    in- 


terest, by  providing  that  he  might 
treat  the  note  as  due  in  such  case. 
There  is  authority  holding  that  limita- 
tions would  commence  to  run  in  such 
a  case  from  the  time  the  option  might 
have  been  exercised.  Harrison  Mach. 
Works  v.  Reigor,  64  Tex.  89,  90." 
Craighead  v.  Bruff  (Civ.  App).  55  S. 
W.  764. 

b.  Power  to  Declare  Note  Due. 
Where   a    note    and    mortgage  were 

executed  simultaneously,  and  consti- 
tute one  transaction,  if  the  mortgage 
authorized  plaintiff,  if  he  felt  unsafe 
or  insecure  at  any  time  to  declare  the 
t  note  due  at  his  option,  such  clause 
placed  the  power  in  him  to  declare 
it  due.  Warren  v.  Osborne  (Civ.  AppJ, 
97   S.   W.   851,   852. 

c.  Entire  Series  Becoming  Due  upon 

Default. 
Effect  of  Stipulation. — A  provision 
in  a  note  that:  "Failure  to  pay  any 
installment  of  interest  on  this  note 
I  when  due  shall,  at  the  election  of  the 
holder  hereof,  at  once  mature  this 
note  and  all  interest  then  accrued," 
does  not  destroy  its  negotiability. 
"Similar  provisions  in  notes  have  been 
held  not  to  affect  their  negotiable 
character;  and  we  are  of  the  opinion 
that  this  provision  contained  in  the 
note  in  question  should  be  so  regarded. 
Chicago  R.  Equipment  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268,  34  L.  Ed. 
349,  10  Sup.  Ct.  999;  Buchanan  r. 
Wren,  10  Tex.  Civ.  App.  560,  30  S. 
W.  1077;  Stark  v.  Olsen,  63  N.  W.  37; 
Tied.  Com.  Paper,  §  25."  Wright  t. 
Morgan  (Civ.  App.),  37  S.  W.  627, 
628  (see  93  Tex.  744,  no  op.). 

d.  Mode  of  Declaring  Series  Due. 
Where  the  contract  does  not  pro- 
vide any  particular  form  or  manner  for 
declaring  the  notes  due,  but  gives 
the  owner  and  holder  of  the  notes  in 
general  terms  the  right  to  declare  them 
due,  he  can  do  so  in  any  manner  he 
sees  fit,  and  the  filing  of  the  suit  is 
a  declaration  of  that  purpose.  Dieter 
v.  Bowers,  37  Tex.  Civ.  App.  615,  618. 
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84  S.  W.  847,  affirmed  in  101  Tex. 
634,    no   op. 

Where  the  effect  of  the  default  in 
the  payment  of  the  interest  note  for 
more  than  sixty  days  gave  plaintiff 
the  right  to  declare  all  the  notes  due 
and  payable,  and  to  proceed  by  suit  to 
enforce  their  payment,  the  notes  ma- 
tured, and  suit  was  authorized  upon 
them,  without  the  option  being  pre- 
viously exercised  and  notice  thereof 
given  the  debtor.  Dieter  v.  Bowers,  37 
Tex.  Civ.  App.  615,  617,  84  S.  W.  847, 
affirmed  in  101  Tex.  634,  no  op.;  Har- 
rison Mach.  Works  v.  Reigor,  64  Tex. 
89;  Chase  v.  First  Nat.  Bank,  1  Tex. 
Civ.  App.  595,  20  S.  W.  1027,  and  au- 
thorities there  cited;  Kerr  v.  Morri- 
son  (Civ.  App.),  25  S.  W.   1011. 

Resolution  of  Directors  Unneces- 
sary.— Where  a  series  of  notes  provide 
that  they  shall  all  become  due  upon 
default  being  made  on  some  of  them,  the 
filing  of  plaintiffs  petition  in  a  suit 
on  the  series  is  prima  facie  evidence 
of  its  election  to  treat  them  all  as 
due,  and  it  is  not  necessary  to  show 
that  plaintiff's  board  of  directors  had 
by  resolution  elected  to  so  declare  them 
due.  Luzenberg  v.  Bexar,  etc.,  Loan 
Ass'n,  9  Tex.  Civ.  App.  261,  29  S.  W. 
237,  affirmed  in  93  Tex.  713,  no  op. 

Limitation  Failing  to  Run.— Where 
each  of  a  series  of  notes  stipulated  that 
a  failure  to  pay  it  should,  at  the 'elec- 
tion of  the  holder,  mature  all  the  notes, 
the  failure  to  pay  the*  first  note  did  not 
of  itself  mature  the  others,  but  the  fil- 
ing of  suit  on  all  the  notes,  after  de- 
fault in  payment  of  the  first,  matured 
them  all,  and  where  such  suit  was  dis- 
missed and  another  suit  was  brought 
on  the  second  and  subsequent  notes 
within  four  years  after  the  filing  of 
the  first  suit,  limitation  was  not  a 
bar  thereto.  Harrington  v.  Claflin  & 
Co.,  28,  Tex.  Civ.  App.  100,  66  S.  W. 
898,  affirmed  in  95  Tex.  679,  no  op. 

Evidence  Properly  Excluded. — The 
court  properly  excluded  testimony  to 
the  effect  that  plaintiff,  otherwise  than 


by  the  institution  of  this  suit,  had 
never  declared  any  of  the  principal 
notes  due,  that  defendant  was  able, 
ready  and  willing  to  pay  off  any  demand 
of  plaintiff  except  the  attorney's  fees 
on  said  principal  notes,  and  other  tes- 
timony for  the  purpose  of  showing 
that,  as  soon  as  defendant  received 
knowledge  of  the  filing  of  the  suit,  he 
placed  the  money  in  the  bank  where 
the  notes  were'  payable,  to  pay  the  en- 
tire demand,  except  the  said  attorney's 
fees,  and  also  tendered  said  payment 
to  the  attorney  of  plaintiff.  Dieter  v. 
Bowers,  37  Tex.  Civ.  App.  615,  618,  84 
S.  W.  847,  affirmed  in  101  Tex.  634, 
no  op. 

e.   Reinstatement  of  Notes  Due. 

In  purchase  money  notes  it  was  stip- 
ulated that  the  failure  to  pay  any  of 
the  notes  at  maturity  would  make  all 
the  other  notes  due,  and  a  payment 
was  made  upon  one.  It  was  held  that 
if  upon  a  failure  to  pay  any  of  such 
notes  in  full  at  maturity  the  other 
notes  became  due,  a  subsequent  pay- 
ment of  the  balance  on  such  notes 
would  not  reinstate  the  other  notes 
which  had  already  become  due.  Rog- 
ers v.  Watson,  81  Tex.  400,  17  S.  W.  29. 

Plaintiffs  aver  the  payment  of  only  the 
first  note,  and  fail  to  allege  that  the 
whole  of  that  obligation  was  fully  paid 
at  maturity.  Not  having  been  alleged, 
the  pleading  must  be  taken  most 
strongly  against  them;  and  the  ca3e 
should  be  treated  as  if  the  answer  ad- 
mitted a  default  at  maturity  in  the  pay- 
ment of  a  part  of  that  note.  If  so,  all 
the  notes  fell  due  immediately,  and  the 
subsequent  payment  of  the  balance  of 
the  first  note  did  not  restore  the  oth- 
ers to  their  original  standing.  Rogers 
v.  Watson,  81 -Tex.  400,  404,  17  S.  W. 
29.  See,  generally,  the  title  PLEAD- 
ING. 

j  B.  AS  DEPENDENT  UPON  DAYS 
!    OF  GRACE. 

1.   General  Nature  of  Days  of  Grace. 

t      Originally      days      of     grace      were 
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granted  as  mere  indulgence,  and  hence 
the  difference  in  the  rules  and  usages 
upon  this  point.  Hirshfield  v.  Ft. 
Worth  Nat.  Bank,  83  Tex.  452,  456,  18 
S.   W.   743. 

Effect  of  Law  Merchant.— The  law 
merchant  remains  in  force  in  Texas 
except  as'  modified  or  changed  by  stat- 
ute. Brown  &  Co.  v.  Chancellor.  61 
Tex.  437;  Ellis  v.  Batts,  26  Tex.  703, 
706;  Neil  v.  Keese,  5  Tex.  23,  32;  Scoby 
v.  Sweatt,  28  Tex.  713,  728. 

2.   Paper  Entitled  to  Grace, 
a.   As  Dependent  on  Character  of  Pa- 
per. 
(1)     Under    Statutory    Provisions— In 
General. 

Under  the  6th  section  of  act  of  March 
20,  1848,  three  days  of  grace  are  allowed 
on  all  bills  of  exchange  and  promissory 
notes  assignable  and  negotiable  by  law. 
However,  the  4th,  5th,  and  6th  sections 
of  the  act  extend  only  to  contracts  be- 
tween merchant  and  merchant,  their 
factors  and  agents.  Pas.  Dig.,  note  295. 
Smith  v.  Harbert,  30  Tex.  669;  Black 
v.  Calloway,  30  Tex.  232;  Carey  Lom- 
bard Lumber  Co.  v.  First  Nat.  Bank, 
h6  Tex.  299,  300,  24  S.  W.  260;  Wat- 
kins  v.  Willis  &  Bro.,  58  Tex.  521; 
Brown  &  Co.  v.  Chancellor,  61  Tex. 
437;  Oliphant  v.  Dallas,  15  Tex.  138; 
Moore  v.  Hollaman,  25  Tex.  Supp.  81; 
Campbell  &  Son  v.  Lane  &  Co.,  25  Tex. 
Supp.  93;  Cox  v.  Reinhardt,  41  Tex. 
591,  592;  Brown  &  Co.  v.  Chancellor, 
61   Tex.   437. 

Until  the  drawee  accepts  the  bill,  the 
contract  is  between  the  drawer  and 
payee,  and  doubts  are  expressed  if  they 
are  not  the  parties  who  must  be  the 
"merchant  and  merchant.''  Black  v. 
Calloway,  30  Tex.  232. 

Prima  Facie  Notes  Ate  Not  between 
Merchant  and  Merchant. — Where  a 
promissory  note  was  payable  on  or 
before  the  first  of  March,  and  suit  was 
instituted  thereon  on  the  second  of 
March,  and  the  defendant  moved  to 
quash  the  citation  and  service,  which 
motion  being  overruled,  defendant  gave 


notice  of  appeal,  and  suffered  judgment 
to  go  by  default,  it  was  held,  on  the 
appeal,  that  the  suit  was  not  premature; 
it  would,  therefore,  seem  that,  primi 
facie,  promissory  notes  are  not  between 
merchant  and  merchant,  their  factor^ 
and  agents,  and  therefore  not  entitled 
to  grace,  under  the  statute.  Oliphant 
v.  Dallas,  15  Tex.  138.  139. 

By  the  act  of  January  11th,  1862, 
Rev.  Stat.,  art.  276,  it  is  provided  that 
"Three  days  of  grace  shall  be  allowed 
on  all  bills  of  exchange  and  promis- 
sory notes  assignable  and  negotiable  by 
law."  Pas.  Dig.,  art.  234,  note  295. 
Smith  v.  Harbert,  30  Tex.  669;  Cox  r. 
Reinhardt,  41  Tex.  591,  592;  Watkins  ;. 
Willis  &  Bro.,  58  Tex.  521,  523;  Mc- 
Dowell v.  Nicholson,  2  App.  Civ.  Case>, 
§§    268,   270. 

"The  decision  in  Brown  v.  Chancel- 
lor, 61  Tex.  437,  is  to  the  effect  that  the 
object  of  the  act  of  1862  (Rev.  Stab. 
art.  276),  was  merely  to  restore  the  law- 
merchant  as  to  days  of  grace  upon 
bills  of  exchange  and  promissory 
notes."  Hamilton  Gin,  etc.,  Co.  :. 
Sinker,  etc.,  Co.,  74  Tex.  51.  52.  11 
S.  W.  1056. 

(2)  Note  Payable  Only  to  Payee. 

A  note  payable  to  the  payee  only  is 
entitled  to  the  days  of  grace.  Hamil- 
ton Gin,  etc.,  Co.  v.  Sinker,  etc.,  Co., 
74  Tex.  51,  11  S.  W.  1056. 

(3)  Notes  under  Seal. 

Notes  under  seal  are  not  entitled  t> 
the  days  of  grace  extended  to  the 
debtor  by  commercial  usage  on  prom- 
issory notes  and  bills  of  exchange 
Skidmore  7'.  Little  &  Co.,  4  Tex.  301. 
b.  As  Dependent  on  Time  of  Payment 

Under  the  law  merchant  a  note  pay- 
able on  demand  was  not  entitled  to 
days  of  grace,  and  suit  could  he 
brought  on  it  without  payment  bein? 
first  demanded.  Brown  &  Co.  v.  Chan- 
cellor, 61  Tex.  437. 

A  note  payable  on  demand  is  not  en- 
titled to  days  of  grace,  under  the  law 
merchant  and  suit  may  be  brought  on 
such    paper    without    any    demand  for 
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payment  being  first  made  (Cook  v. 
Cook,  19  Tex.  434,  437;  Field  v.  Nicker- 
son,  13  Mass.  137);  and  on  such  paper 
suits  have  been  maintained  which  were 
instituted  on  the  same  day  the  paper 
was  executed.  Brown  &  Co.  v.  Chan- 
cellor, 61  Tex.  437,  440. 

Act  of  March  20,  1848.— There  is  no 
decision  whether  a  note  payable  on  de- 
mand and  evidencing  a  contract  be- 
tween merchant  and  merchant,  their 
factors  and  agents,  would  have  been 
entitled  to  days  of  grace  under  the  act 
of  1848.  Brown  &  Co.  v.  Chancellor,  61 
Tex.  437,  440. 

3.  Time  Allowed. 

Under  Rev.  Stat,  art.  276,  three  days 
of  grace  are  allowed.  Watkins  v.  Wil- 
lis &  Bro.,  58  Tex.  521,  523.  See  ante, 
"Under  Statutory  Provisions — In  Gen- 
eral," IV,  B,  2,  a,   (1). 

4.  Computation  of  Time. 

If  suit  be  brought  on  the  day  of  ma- 
turity, no  cause  of  action  has  accrued, 
and  it  will  be  dismissed.  Campbell  & 
Son  v.  Lane  &  Co.,  25  Tex.  Supp.  93. 

When  a  bill  is  drawn  payable  so 
many  months  after  date,  the  computa- 
tion is  made  by  the  calendar,  and  (with- 
out counting  the  days  of  grace)  the 
bill  will  become  due  on  the  day  of 
the  month  corresponding  with  the  day 
of  grace.  Campbell  &  Son  v.  Lane  & 
Co.,   25   Tex.   Supp.   93. 

The  maker  has  the  entire  day  of  the 
last  day  of  grace  within  which  to  pay. 
Hamilton  Gin,  etc.,  Co.  v.  Sinker,  etc., 
Co.,  74  Tex.  51,  11  S.  W.  1056;  Wat- 
kins  v.  Willis  &  Bros.,  58  Tex.  521; 
Carey  Lombard  Lumber  Co.  v.  First 
Nat.  Bank,  86  Tex.  299,  300,  24  S.  W. 
260;  Moore  v.  Hollaman,  25  Tex.  Supp. 
81;  Campbell  &  Son  v.  Lane  &  Co.,  25 
Tex.  Supp.  93;  Oliphant  v.  Dallas,  15 
Tex.  138;  Smith  v.  Wilson,  15  Tex.  132; 
Cruger  v.  Lindheim,  4  Tex.  Civ.  App. 
142,  16  S.  W.  420;  First  Nat.  Bank  v. 
Beck,  2  App.  Civ.  Cases,  §  832. 

Under  the  statute  (Rev.  Stat.,  art. 
276),  which  allows  three  days  of  grace 
on  all  negotiable  promissory  notes,  the 


debtor  is  entitled  to  three  entire  days 
after  the  day  fixed  for  payment.  Hence 
when  a  suit  is  brought  on  the  fourth 
day  after  the  expiration  of  four  years 
from  and  after  the  day  fixed  for  pay- 
ment, the  bar  of  limitation  would  not 
apply.  Watkins  v.  Willis  &  Bro.,  58 
Tex.  521.  See  McDowell  v.  Nicholson, 
2  App.  Civ.  Cases,  §§  268,  270,  where 
suit  brought  on  third  day  after  maturity 
of  note  was  held  to  be  premature. 

Evidence  as  to  Time  of  Maturity. — 
"The  note  sued  on  failing  to  show,  in 
the  body  thereof,  when  it  was  due,  the 
time  of  payment  being  left  blank,  this 
fact  could  be  shown  by  extraneous  evi- 
dence, and  such  evidence  did  not  vary 
the  terms  of  the  written  contract." 
Head  v.  Cleburne,  etc.,  Ass'n  (Civ. 
App.),   25   S.   W.  810,  811. 

Suit  was  upon  four  notes  secured  by 
mortgage,  one  of  which  notes  was  not 
due.  The  notes  provided  for  an  at- 
torney fee  in  case  of  default  in  pay- 
ment and  suit.  On  the  day  of  the  ren- 
dition of  the  judgment  by  amended  pe- 
tition it  was  alleged  that  all  the  notes 
were  due,  prayer  for  judgment  upon 
all,  and  for  stipulated  attorney  fee. 
The  judgment  was  rendered  on  the 
eighteenth  of  May,  1886.  The  last 
note  was  payable  May  15.  Held,  the 
note  was  entitled  to  days  of  grace. 
Consequently  that  upon  rendition  of 
the  judgment  the  last  note  was  not 
due,  and  it  was  error  to  render  judg- 
ment for  it  or  for  the  stipulated  at- 
torney fee  upon  it.  Hamilton  Gin, 
etc.,  Co.  v.  Sinker,  etc.,  Co.,  74  Tex. 
51,  11  S.  W.  1056. 

C.     EXTENSION     OF     TIME     OF 
PAYMENT. 

1.   In  General. 

A  contract  for  the  extension  of  the 
time  of  payment  of  a  promissory  note 
for  a  definite  period,  based  upon  a 
valuable  consideration,  is  binding  be- 
tween the  parties.  Zapalac  r.  Zapp,  22 
Tex.  Civ.  App.  375,  54  S.  W.  938. 

An   extension   of  the    time     of     the 
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payment  of  the  note  until  a  future  day, 
can  not  have  the  effect  to  replace  the 
note  with  a  new  contract.  Emerson  v. 
Mills,  83  Tex:  385,* 3-88,  18  S.  W.  805. 

Stipulation  in  Note  for  Extension. — 
The  makers  executed  and  delivered 
their  promissory  note  for  $362.50,  the 
time  of  payment  being  "one  year  after 
date,  with  privilege  of  one  or  two 
years  longer."  It  was  held  that  under 
the  terms  of  the  contract,  the  money 
became  due  and  payable  at  the  termi- 
nation of  one  year  after  the  date 
thereof;  and,  if  makers  desired  to  take 
advantage  of  the  stipulation  in  the 
note  for  an  extension  of  "one  or  two 
years  longer,"  it  devolved  upon  them 
to  notify  the  holders  of  that  fact  on 
or  before  the  end  of  one  year  after  the 
date  of  same.  If  such  notice  was  not 
given,  the  suit  was  not  prematurely 
brought.  Davis  v.  Weaver  (Civ.  App), 
27  S.  W.  902. 

To  a  promissory  note  was  added  the 
words:  "At  the  maturity  of  this  note 
as  above  specified  I  shall  have  the 
privilege  of  extending  the  time  for  its 
payment  for  the  term  of  an  additional 
two  years,  interest  to  be  due  and  pay- 
able as  above  specified,  by  giving  the 
holder  hereof  written  notice  of  my  in- 
tention." Held,  the  parties  intended 
that  the  notice  should  be  given  at  the 
time  stated,  and  such  notice  was  vital 
to  the  existence  of  the  extension.  A 
notice  after  maturity  would  avail  noth- 
ing. Houston  v .  Newsome,  82  Tex.  75, 
17   S.  W.  603. 

2.    Necessity  for  Consideration. 

There  being  no  consideration  for  the 
verbal  agreement  to  give  the  defend- 
ant an  extension  of  one  week  in  the 
payment  of  the  said  note  sued  on,  the 
same  was  not  binding.  Austin  Real- 
Estate,  etc.,  Co.  v.  Bahn  (Civ.  App.), 
27  S.  W.  1047,  affirmed  in  87  Tex.  582. 

In  Burge  v.  Beaumont  Carriage  Co., 
47  Tex.  Civ.  App.  223,  229,  105  S.  W. 
232,  affirmed  in  102  Tex.  579,  no  op.,  it 
was  held  that  the  consideration  for  an 
extension   of  time   had   not  been   paid 


and  no  extension  had  been  given. 

In  Austin  Real  Estate,  etc.,  Co.  v. 
Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S. 
W.  430,  affirming  (Civ.  App.),  27  S.  W. 
1047,  it  appeared  "that  a  few  days 
after  the  note  sued  on  became  due  and 
just  before  it  was  assigned  to  the 
plaintiff,  N.  E.  Fain  presented  same  to 
defendant  for  payment,  when  Stacy,  as 
president  of  defendant  company,  re- 
quested that  an  extension  of  one  week 
from  that  day  be  given  on  the  note, 
and  that  the  same  be  not  placed  in  the 
hands  of  an  attorney  for  collection  un- 
til one  week,  and  agreed  if  this  was 
done  that  he  would  pay  the  note  within 
that  time."  The  court  held  that  no 
consideration  existed  for  the  promise. 
Distinguished  from  Benson  v.  Phipps, 
87  Tex.   578,  29   S.  W.   1061. 

Plea  Negativing  Existence  of  Con- 
sideration for  Extension. — In  a  plea  of 
failure  of  consideration,  allegations 
that  the  note  sued  on  was  a  mere  col- 
lateral for  the  payment  of  court  costs, 
for  which  a  cost  bond  had  been  given, 
and  that,  after  the  execution  of  the 
note,  plaintiff  still  had  his  remedy  on 
the  bond  to  collect  the  debt  at  any 
time,  negative  the  idea  that  the  note 
was  given  in  consideration  of  an  ex- 
tension of  time  for  the  payment  of  the 
costs,  though  it  is  also  alleged  that  the 
note  was  to  become  due  in  one  year 
after  its  date.  McDonald  v.  Young 
(Civ.  App.),  41  S.  W.  885. 
3.    Sufficiency  of  Consideration. 

Part  Payment — After  a  promissory 
note  becomes  due,  a  payment  thereon 
is  not  a  consideration  for  an  extension 
of  the  time  for  payment.  The  holder 
after  maturity  is  entitled  to  both  prin- 
cipal and  interest.  A  plea  alleging  an 
agreement  to  extend  payment  of  an 
overdue  note  upon  a  payment  thereon, 
not  stating  a  consideration,  is  bad  on 
exception.  Kruegar  v.  Klinger,  10 Tex. 
Civ.  App.  576,  30  S.  W.   1087. 

Payment  of  Interest. — Where  the 
new  agreement  is  that  the  debtor 
should  pay  at   the   end   of  the  period 
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agreed  upon  for  the  extension,  pre- 
cisely the  same  which  was  due  at  the 
time  the  agreement  was  entered  into, 
the  surety  would  be  released.  The  in- 
terest on  the  sum  due,  at  the  date  of 
the  extension  whether  paid  in  advance 
or  contracted  to  be  paid  in  the  fu- 
ture, is  a  consideration  for  the  con- 
tract of  extension.  Cadena  De  Bar- 
rera  v.  Frost,  39  Tex.  Civ.  App.  544, 
549,  8a  S.  W.  476. 

Agreements  to  extend  the  time  of 
payment  of  a  note  which  contemplate 
an  agreement  on  the  part  of  the  maker 
to  hold  the  money  and  pay  the  stipu- 
lated interest  during  the  time  of  ex- 
tension, have  been  held  to  constitute 
a  legal  consideration,  upon  the  ground 
that  the  payee  would  be  benefited,  or 
at  least  desirous  of  continuing  the  in- 
vestment bearing  interest.  Benson  v. 
Phipps,  87  Tex.  578,  29  S.  W.  1061; 
Austin  Real  Estate,  etc.,  Co.  v.  Bahn, 
S7  Tex.  582,  29  S.  W.  646,  30  S.  W.  430; 
Kruegar  v.  Klinger,  10  Tex.  Civ.  App. 
576,  579,  30  S.  W.  1087. 

In  Claiborne  v.  Birge,  42  Tex.  98,  B. 
was  the  surety  of  one  U.  upon  three 
promissory  notes  which  fell  due  at 
different  dates.  After  two  of  them  had 
matured,  U.  executed  a  written  promise 
to  the  holder  "to  pay  2  per  cent  per 
month  interest  on  the  *  *  *  notes  after 
maturity  of  the  same."  The  evidence 
failed  to  show  that  the  holder  agreed 
to  give  an  extension.  It  was  held,  that 
XL's  promise  was  void,  and  that  the 
surety  was   not  released. 

Usurious  Interest. — In  Payne  v. 
Powell,  14  Tex.  600,  it  is  held  that  an 
agreement  to  extend  in  consideration 
of  a  promise  to  pay  usurious  interest 
is  not  binding  upon  the  debtor,  and 
therefore  is  not  binding  on  the  cred- 
itor, and  that  accordingly  the  surety 
was   not  released. 

Payment  of  Increased  Interest. — In 
Knapp  v.  Mills,  20  Tex.  123,  an  agree- 
ment to  pay  interest  at  an  increased 
Tate,  which  was  not  usurious,  was  held 
sufficient  to  support  a  contract  for  an 


extension.  Benson  v.  Phipps,  87  Tex. 
578,  581,  29  a  W.  1061,  reversing  28  S. 
W.  359,  wherein  it  was  held  that  there 
was  no  sufficient  consideration. 

Reduced  Note  of  Interest.— Where 
the  owner  and  the  maker  of  a  note 
agree  that  it  shall  be  extended  for  a 
stipulated  time,  though  it  be  at  a  re- 
duced rate  of  interest,  the  owner  for- 
bearing his  right  to  sue,  and  the 
maker  his  right  to  pay  the  debt  for  the 
stipulated  time,  such  agreement  is 
upon  sufficient  consideration  as  to 
both  parties.  Kearby  v.  Hopkins,  14 
Tex.  Civ.  App.  166,  36  S.  W.  506,  af- 
firmed in  93  Tex.  712,  no  op.;  Benson 
v.  Phipps,  87  Tex.  578,  580,  29  S.  W, 
1061;  Austin  Real  Estate,  etc.,  Co.  v. 
Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S. 
W.  430. 

Promise  to  Pay  Accrued  Interest. — 
A  promise  to  extend  a  note  if  the 
debtor  would  pay  the  accrued  interest, 
is  without  consideration,  and  can  not 
be  enforced.  Helms  v.  Crane,  4  Tex. 
Civ.  App.  89,  23  S.  W.  392;  Yeary  v. 
Smith,  45  Tex.   56,  72. 

Promise  to  Make  Prompt  Payment. 
—In  Gibson  v.  Irby,  17  Tex.  173,  the 
maker  of  the  note  sued  on  pleaded  that 
the  payee  had  promised  him  that  the 
note  should  not  be  due  and  payable  un- 
til the  defendant  had  time  to  gather  his 
crop,  on  condition  that  the  defendant 
would  then  promptly  pay  the  money 
and  interest.  The  supreme  court  af- 
firmed the  ruling  of  the  trial  court  in 
sustaining  an  exception  to  the  plea, 
upon  the  ground  that  the  plea  showed 
no  consideration  for  the  promise. 
"This  ruling  was  correct,  but  if  it  had 
been  pleaded  affirmatively  that  the  de- 
fendant had  pYomised  the  payee  that 
he  would  not  claim  the  right  to  pay 
the  debt  before  his  crop  was  gathered, 
we  think  the  plea  would  have  been 
good."  Benson  v.  Phipps,  87  Tex.  578, 
581,  29  S.  W.  1061. 

Sufficiency  on  General  Demurrer. — 
An  answer  to  a  suit  upon  a  promissory 
note  alleging  an  extension  of  time  for 
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a  valuable  consideration,  followed  by 
an  allegation  of  part  payment  at  ma- 
turity on  promise  to  extend  the  time, 
was  not  subject  to  special  demurrer  on 
the  ground  that  it  showed  no  con- 
sideration. The  general  allegation  of 
consideration  was  sufficient,  and  it 
might  'have  consisted  in  an  agreement 
by  payee  to  relinquish  his  right  ol 
payment.  (Benson  v.  Phipps,  87  Tex. 
578,  580,  29  S.  W.  1061.)  Aiken  v. 
Posey,  13  Tex.  Civ.  App.  607,  35  S.  W. 
732. 

Agreement  Not  to  Remove  Stock. — 
A  plea  alleged  an  agreement  to  extend 
the  maturity  of  the  note  sued  upon. 
The  consideration  for  this  agreement 
is  deemed  to  be  valid.  "The  agree- 
ment not  to  remove  the  stock  of  appel- 
lant from  the  limits  of  Knox  county, 
and  not  to  dispose  of  the  real  estate 
belonging  to  appellant,  and  there 
situate,  extended  to  the  appellees  an 
assurance  of  security  for  their  debt, 
which  the  defendant  was  not  required 
to  extend."  Jones  v.  Green  (Civ. 
App.),  31   9.  W.  1087. 

4.  What  Constitutes  a  Sufficient  Agree- 
ment of  Extension. 

In  Bitter  v.  Butchers',  etc.,  Ice  Mfg. 
Ass'n  (Civ.  App.),  77  S.  W.  423,  the 
evidence  was  held  to  show  an  exten- 
sion of  time  and  that  suit  was  prema- 
turily  brought. 

In  Hawes  v.  Parrish.  16  Tex.  Civ. 
App.  497,  41  S.  W.  132  (see  93  Tex. 
686,  no  op.),  certain  correspondence 
between  debtor  and  creditor,  was  held 
not  to  establish  a  renewal  and  exten- 
sion of  time  for  payment  of  a  note. 

Although  the  holder  of  a  note  wrote 
the  maker  of  a  letter  which  contem- 
plated a  renewal  of  the  note  and  deed 
of  trust  for  12  months,  as  the  renewal 
contemplated  was  not  made,  the  time 
for  payment  of  the  note  was  not  ex- 
tended. Tunstall  v.  Clifton  (Civ.  App.), 
49  S.  W.  244,  246,  affirmed  in  93  Tex. 
722,  no  op.  See  the  title  FRAUDS, 
STATUTE  OF. 

The   evidence    tended   to   show,   and 


was  sufficient  for  the  purpose,  that  the 
agreement  of  extension  was  nothing 
more  than  an  agreement  to  forbear 
forcing  collection  until  January  1,  1897. 
it  being  understood  that  the  maker  of 
the  note  had  the  privilege  of  paying 
it  at  any  time  before  said  date,  and  that 
he  in  fact  promised  to  pay  within  that 
time  if  he  could  do  so,  and  that  it  was 
not  understood  that  interest  was  to  be 
paid  for  the  full  time  of  the  extension 
in  case  payment  of  the  principal  should 
be  made  at  an  earlier  date.  UnGcf 
such  a  state  of  facts,  the  court  below 
did  not  err  in  holding  that  the  demand 
upon  the  note  was  not  prematurely  s>et 
up.  Austin  Real-Estate,  etc.,  Co.  :*. 
Bahn,  87  Tex.  582,  29  S.  W.  646,  30  S. 
W.  430;  Benson  v.  Phipps,  87  Tex.  578. 
|  29  S.  W.  1061;  Beasley  v.  Boothe,  3 
|  Tex.  Civ.  App.  98,  99,  22  S.  W.  255; 
Merchant  v.  Bowyer,  13  Tex.  Civ.  App. 
I  367,  22  S.  \V.  763;  Xorris  v.  Graham 
1  (Civ.   App.),   42    S.    \V.    575.   576. 

I  5.    Definiteness  as  to  Time. 

In  an  action  on  a  note,  evidence  ex- 
|  amined,  and  held  not  to  show  an  agree- 
'  ment   to   extend   the   time  of  payment 
I  for     any     definite    period.     Caskey  r. 
\  Douglas   (Civ.  App.),  95  S.  W.  562. 
"The   testimony  falls   short  of  proof 
of   an   agreement   to    extend    for    any 
period.  The  most  that  can  be  said  of  it 
is  that   she  agreed  to  forbear,  but  not 
for   any  definite   time.     She  could  sue 
at   any  time,  and   the   makers  had  the 
right  at  any  time  to  pay  the  note.  Ben- 
son  r.   Phipps.   87   Tex.   578.  29  S.  \V. 
1061,  47  Am.  St.  Rep.  128;  Ouerguin  t. 
Boone,  33  Tex.  Civ.  App.  622,  77  S.  \V. 
630,   affirmed   in   98   Tex.   618,  no  op.; 
Bonnell  v.    Prince,   11   Tex.   Civ.  App. 
399,   402,   32   S.   W.   855,   affirmed  in  9$ 
Tex.    104."    Caskey  v.    Douglas    (Civ. 
I  App.),  95   S.   W.   562. 
'      "The   time   was   extended    until    the 
I  fall   of   the  year,   and   the  time  of  ex- 
tension would  be  sufficiently  definite  as 
I  extending   at   least   to   the    1st  day  of 
I  September.     To   that    extent  the  time 
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was  definite."     Robson  v.  Brown  (Civ. 
App.),  57  S.  W.  83,   84. 

6.  Presumption   Arising  from  Receipt 

of  Payment  of  Interest. 
The  presumption  of  an  agreement  to 
extend  payment  of  a  note  arising  from 
interest  being  accepted  in  advance  is  a 
presumption  of  fact,  not  of  law,  and  no 
reference  whatever  should  be  made  to 
it  in  the  charge  where,  as  in  this  case, 
there  was  other  evidence  to  consider 
on  the  issue.  Guerguin  v.  Boone,  33 
Tex.  Civ.  App.  622,  77  S.  W.  630,  af- 
firmed in  98  Tex.  618,  no  op. 

7.  Statute  of  Frauds. 

An  agreement  to  extend  a  note  for 
a  longer  period  than  one  year  is  within 
the  statute  of  frauds;  but  where  such 
extension  was  negotiated  by  letters 
fully  showing  the  terms  of  the  agree- 
ment of  extension,  passing  between  the 
owner  of  the  note,  the  maker,  and 
their  agents,  the  agreement  was  suffi- 
ciently in  writing  to  be  taken  out  of 
the  statute.  Kearby  v.  Hopkins,  14 
Tex.  Civ.  App.  166,  36  L.  Ed.  506,  af- 
firmed in  93  Tex.  712,  no  op.  See  the 
title   FRAUDS,  STATUTE  OF. 

8.  Evidence  of  Extension. 

In  Bitter  v.  Butchers',  etc.,  Ice  Mfg. 
Ass'n  (Civ.  App.),  77  S.  W.  423,  the 
transaction  between  payee  and  maker 
were  held  admissible  to  show  exten- 
sion. 

The  written  indorsement  upon  the 
back  of  the  note  does  not  purport  to 
state  the  terms  of  the  agreement  by 
which  the  extension  of  time  was 
granted  and  if  treated  as  a  written 
memoranda  of  the  agreement  of  the 
parties,  it  does  not  show  what,  if  any, 
consideration  was  paid,  or  agreed  to 
be  paid,  for  the  extension  of  time,  and 
the  rule  prohibiting  the  contradicting 
or  varying  the  terms  of  written  instru- 
ments by  verbal  testimony  would  *not 
be  violated  by  showing  whether  there 
was  any  consideration  for  such  exten- 
sion. Matters  of  consideration  are  not 
covered    by    such    rule,    and     may     be 


shown  by  verbal  testimony.  Norris  v. 
Graham  (Civ.  App.),  42  S.  W.  575,  576; 
Taylor  v.  Merrill,  64  Tex.  494. 

V.    Acceptance  of  Bills  of  Ex- 
change   or  Checks. 

A.  NECESSITY     FOR      ACCEPT- 
ANCE. 

An  unaccepted  draft  is  no  evidence 
of  indebtedness  against  the  drawee. 
And  unless  so  framed  it  does  not  con- 
stitute an  assignment  of  the  fund  in 
the  hands  of  the  drawee.  Gamer  v. 
Thomson,  33  Tex.  Civ.  App.  283,  79  S. 
W.  1083.  See  Texas,  etc.,  R.  Co.  v. 
Ballouf  &  Co.,  1  App.  Civ.  Cases,  §§ 
351,  553. 

The  drawee  does  not  become  a  party 
to  the  contract  until  he  accepts.  Until 
then,  the  contract  exists  between  the 
drawer  and  payee  exclusively,  and  "it 
may  well  admit  of  serious  doubt  if  the 
two  latter  are  not  the  parties  to  the 
bill  required  by  the  statute  to  be  mer- 
chant and  merchant,  in  order  to  give  a 
mercantile  character  to  the  paper.  We 
do  not  intend  to  be  understood  as  de- 
ciding this  point,  its  decision  not  being 
necessary  to  a  disposal  of  the  case." 
Black  v.  Calloway,  30  Tex.  232,  238. 
See  ante,  "Maturity  and  Time  of  Pay- 
ment," IV;  post,  "Fixing  Liability  of 
Parties,"  X. 

B.  FORM  AND  REQUISITES. 

Writing  one's  name  across  face    of 

draft  is  one  way  of  evidencing  an  ac-  . 
ceptance.    Walters  &  Co.  v.  G.  H.  &  S. 
A.   R.  Co.,  1  App.  Civ.  Cases,  §§  753, 
757. 

A  verbal  acceptance  or  promise  to 
pay  a  check  or  bill  of  exchange  may  be 
enforced.  Such  undertaking  is  not 
within  the  statute  of  frauds.  Neumann 
r.  Shroeder,  71  Tex.  81,  8  S.  W.  632; 
Lemmon  v.  Box,  20  Tex.  329;  White  v. 
Dienger  (Civ.  App.),  25  S.  W.  666; 
Walters  &  Co.  v.  G.  H.  &  S.  A.  R.  Co., 
1  App.  Civ.  Cases,  §  753;  Woods  &  Co. 
v.  Davis,  1  App.  Civ.  Cases,  §  952.  See 
the  title  FRAUDS,  STATUTE  OF. 
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The  English  and  American  courts 
having  decided  that  such  acceptances 
were  not  within  the  statute  of  29  Car. 
II,  Cap.  3,  prior  to  its  adoption  in  this 
state,  the  presumption  is  that  it  was 
intended  that  it  should  here  receive  the 
same  construction.  Neumann  v.  Shroe- 
der,  71  Tex.  81,  8  S.  W.  632. 

"If  the  legislature  be  of  the  opinion 
that  verbal  acceptances  or  promises  to 
pay  bills  of  exchange  and  like  instru- 
ments ought  not  to  be  sustained,  a 
statute  so  declaring  will  doubtless  be 
enacted;  but,  in  the  absence  of  such  a 
statute,  the  courts  are  not  authorized 
to  depart  from  what  seems  to  be  the 
settled  construction  of  the  statute  of 
frauds  in  order  to  reach  what  may 
seem  to  be  an  evil  that  another  and 
perhaps  better  construction  would  have 
reached."  Neumann  v.  Shroeder,  71 
Tex.  81,  86,  8  S.  W.  632. 

C.  IMPLIED  ACCEPTANCE. 

The  drawee  being  indebted  to  the 
drawer,  the  latter  drew  on  the  former, 
and  afterwards,  in  a  settlement  be- 
tween them,  the  drawee  was  credited 
with  the  amount  of  the  draft,  with  in- 
terest to  the. settlement;  the  holder, 
afterwards,  presented  the  same  for 
payment,  which  was  refused.  Held, 
that  the  drawee  was  liable  to  the 
holder,  in  the  same  manner  as  if  the 
money  had  been  deposited  with  him,  to 
meet  the  draft.  Burch  v.  Hill,  24  Tex. 
155. 

D.  PROMISE     TO     ACCEPT     OR 
VIRTUAL  ACCEPTANCE. 

A  letter  written  within  a  reasonable 
time  before  or  after  the  date  of  a  bill 
of  exchange,  describing  it  in  terms  not  j 
to   be   mistaken   and   promising  to   ac- 
cept it,  is,  if  shown  to  the  person  who 
afterward  takes  the  bill  on  the  credit 
of  the  letter,  a  virtual  acceptance  bind- 1 
ing  the  person  who  makes  the  promise. ' 
Henrietta    Nat.    Bank    v.     State     Nat.  ] 
Bank,  80  Tex.  648,  651,  16  S.  W.  321.      < 

The  promise  may  be  sufficiently  I 
definite  to  support  an  action  for  a  fail-  i 


ure  or  refusal  to  pay  although  not 
sufficiently  specific  to  authorize  its  be- 
ing treated  as  an  acceptance.  Henrietta 
Nat.  Bank  v.  State  Nat  Bank,  80  Tex. 
648,  652,  16  S.  W.  321. 

A  practical  difference  between  an  ac- 
tion upon  an  acceptance  and  one  upon 
a  promise  to  accept  is  that  the  former 
may  be  brought  by  the  holder  of  the 
bill,  while  the  latter  suit  can  only  be 
maintained  by  the  party  to  whom  the 
promise  is  made.  Henrietta  Nat  Bank 
v.  State  Nat.  Bank,  80  Tex.  648,  651, 16 
S.  W.  321. 

It  seems  that  letters  of  credit  are 
not  to  be .  construed  as  actual  accept- 
ance of  bills  or  orders  drawn  under 
them,  but  rather  as  agreements  to  ac- 
cept such  as  may  be  drawn  in  good 
faith  and  within  the  limits  of  the  credit 
or  deposit  specified.  Roman  v.  Serna, 
40  Tex.  306,  320.  See  the  title  LET- 
TERS OF  CREDIT. 

E.    CONDITIONAL  ACCEPTANCE. 

Where  the  acceptance  is  conditional 
no  cause  of  action  accrues  against  the 
drawee  until  the  happening  of  the  con- 
tingency. Carlisle  v.  Hooks,  58  Tex. 
420,  421. 

In  a  suit  against  the  acceptor  of  a 
bill,  who  accepted  it  to  be  paid  "so 
soon"  as  the  acceptor  ''should  find 
himself  in  funds,"  it  must  be  alleged 
and  proved  that  the  acceptor  was  in 
funds  to  pay  the  bill;  and  this  condi- 
tion is  not  fulfilled  by  his  having  prop- 
erty other  than  money  in  his  hands 
more  than  sufficient  in  value  to  pay  the 
bill.     Carlisle  v.  Hooks,  58  Tex.  420. 

In  order  to  sustain  an  action  it  is 
necessary  for  the  plaintiff  to  allege  and 
prove  that  the  defendant  is  in  funds  to 
pay  the  bill,  by  which  is  meant  that  he 
must  have  money  in  hand  to  pay  it; 
and  this  condition  is  not  fulfilled  by  his 
having  other  property  in  his  hands  of 
greater  value  than  the  sum  named  in 
the  bill.  Carlisle  v.  Hooks,  58  Tex. 
420,  421:  Mitchell  v.  Clay,  8  Tex  443, 
446;  Salinas  v.  Wright,  11  Tex  572; 
Rowtett  v.  Lane,  43  Tex.  274. 
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F.      EFFECT     OF      ACCEPTANCE 
AND      LIABILITY       OF       AC- 
CEPTOR. 
1.  Acceptance  a  New  Contract. 

The  contract  of  the  acceptor  is  a 
new  contract  and  is  absolute,  .  while 
that  of  the  drawer  and  indorsers  is  con- 
ditional. Kildare  Lumber  Co.  v.  At- 
lanta Bank,  91  Tex.  95,  99,  41  S.  W.  64. 
The  acceptor  promises  to  pay  to  the 
holder  the  sum  named  therein  at  its 
maturity,  and  by  his  acceptance  makes 
himself  absolutely  liable  for  its  pay- 
ment. Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  102,  41  S.  W.  64; 
Hoffman  v.  Bignall  &  Co.,  1  App.  Civ. 
Cases,  §  703;  Walters  &  Co.  v.  G.  H.  & 
S.  A.  R.  Co.,  1  App.  Civ.  Cases,  §  753; 
Bank  of  Commerce  v.  Evants,  2  App. 
Civ.   Cases,  §  762. 

Where  an  order  drawn  by  a  con- 
tractor on  the  owner  of  a  building  in 
course  of  construction  has  been  ac- 
cepted, the  rights  under  the  acceptance 
of  the  holder  of  the  order  can  not  be 
prejudiced  by  subsequent  changes  in 
the  building  contract  made  without  his  ! 
assent.  House  v.  Brown,  21  Tex.  Civ. 
App.  576,  54  S.  W.  396. 

An  instrument  directed  to  no  one  if 
accepted  by  any  one  will  constitute  a 
promise  in  the  acceptor  to  pay.     Wat- 
rous  v.  Halbrook,  39  Tex.  573,  578. 
2.    Accommodation  Acceptance. 

Though  the  acceptor  of  a  draft  who 
accepts  for  the  accommodation  of  the 
drawer,  may  be  only  a  surety  as  to  the 
drawer,  yet  as  to  the  holder  he  is  the 
principal  debtor  and  primarily  liable, 
even  though  the  holder  received  the 
draft  and  acceptance  with  full  knowl- 
edge of  the  accommodation  character 
of  the  transaction.  Van  Alstyne  v. 
Sorley,  32  Tex.  518;  Hoffman  v.  Big- 
nall &  Co.,  1  App.  Civ.  Cases,  §§  703, 
705. 

An  accommodation  acceptor  who  has 
been  obliged  to  pay  a  bill,  though 
primarily  liable  to  the  payee,  as  be- 
tween himself  and  the  drawer,  is  en- 
titled to  be  regarded  in  the  light  of  a 


surety  for  the  drawer.  Sublett  v.  Mc- 
Kinney,  19  Tex.  438,  439.  See  post, 
"Right  of  Surety  Making  Payment," 
XI,  A,  13. 

Right  to  Require  Holder  to  Bring 
Suit. — An  acceptor  of  a  draft,  who  ac- 
cepted for  the  accommodation  of  the 
drawer,  has  the  right  under  article 
4783,  Pas.  Dig.,  to  notify  and  require 
the  holder  to  bring  suit  forthwith  upon 
its  maturity;  and  should  the  holder 
fail  to  do  so,  equity  would  interpose 
and  relieve  the  acceptor.  Van  Alstyne 
v.  Sorley,  32  Tex.  518. 

3.    Nature  and  Extent  of  Liability, 
a.    In  General. 

An  accommodation  acceptor  is  pri- 
marily liable  to  the  payee.  Sublett  v. 
McKinney,  19  Tex.  438,  444;  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95,  41   S.  W.  64. 

When  a  person  accepts  the  order,  he 
then  becomes  liable  to  pay  the  amount 
of  it  just  as  much  as  though  he  give 
his  promissory  note  for  it.  White  v. 
Dienger  (Civ.  App.),  25  S.  W.  666; 
Hoffman  v.  Bignall  &  Co.,  1  App.  Civ. 
Cases,  §  703;  Grumback  v.  Hirsch,  17 
Tex.  Civ.  App.  618,  620,  43  S.  W.  1031. 

The  drawee  being  indebted  to  the 
drawer,  the  latter  drew  on  the  former, 
and  afterwards,  in  a  settlement  be- 
tween them,  the  drawee  was  credited 
with  the  amount  of  the  draft,  with  in- 
terest to  the  settlement;  the  holder, 
afterwards,  presented  the  same  for 
payment,  which  was  refused.  Held, 
that  the  drawee  was  liable  to  the 
holder,  in  the  same  manner  as  if  the 
money  had  been  deposited  with  him, 
to  meet  the  draft.  Burch  v.  Hill,  24 
Tex.  155. 

Payment    by    Drawer — Liability     of 
Drawee,   Who    Accepted,    to    Drawer 
Who  Paid.— See  Fulton  v.  Thomas   & 
Co.,  2  App.  Civ.  Cases,  §§  243,  246. 
b.    Drawee  Accepting  as  Agent. 

A  draft  drawn  by  one  agent  of  the 
government  on  another,  and  accepted 
by  the  drawee  as  agent,  gives  to  the 
payee  or  holder  no    right     of     action 
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against  the  acceptor,  or  drawer.  Zach- 
arie  v.  Bryan,  2  Tex.  274. 

But  if  the  principal  for  whom  the 
draft  was  drawn  and  accepted  has  paid 
the  amount  to  the  acceptor,  it  is  so 
much  money  in  his  hands  for  the  use 
of  the  payee  or  holder,  and  for  which 
an  action  may  be  maintained.  Zach- 
arie  v.  Bryan,  2  Tex.  274.  See  the  title 
PRINCIPAL  AND  AGENT. 

c.  Right  to  Rescind  Acceptance. 

The  acceptor  of  a  draft  can  not 
rescind  the  contract  of  acceptance  on 
the  ground  of  mistake,  after  ascertain- 
ing that  the  drawer  has  no  money«with 
one  with  whom  she  had  previously 
kept  money.  Grumback  v.  Hirsch,  17 
Tex.  Civ.  App.  618,  43  S.  W.  1031. 

d.  Effect  of  Extension  of  Time  of  Pay- 

ment. 
An  extension  of  time  of  payment 
granted  by  the  holder  to  the  acceptor 
is  nothing  more  than  an  indulgence  of 
a  debtor  by  his  creditor,  and  can  not 
operate  a  release  of  the  acceptor  from 
his  liability;,  and  it  is  immaterial  that 
the  extension  was  procured  by  the 
drawer  from  the  holder  by  the  pay- 
ment of  a  valuable  consideration.  Such 
an  extension  would  raise  no  equities, 
even  in  favor  of  the  acceptor  as 
against  the  holder.  Van  Alstyne  v. 
Sorley,  32  Tex.  518. 

G.    RIGHTS  OF  ACCEPTOR. 

The  liability  of  the  acceptor  is  to 
pay  according  to  the  terms  of  the  con- 
tract. His  remedy,  as  against  the 
drawer,  then,  is  for  money  had  and 
received  by  him,  of  which  the  bill  is 
the  evidence.  Stark  v.  Alford,  49  Tex. 
260.  See  ante,  "Accommodation  Ac- 
ceptance," V,   F,  2. 

The  production  of  the  checks  by  the 
plaintiff,  who  was  a  banker,  and  on 
whom  they  were  drawn,  was,  under 
the  state  of  the  pleading,  sufficient  evi- 
dence of  the  request  of  both  partners 
to  pay  the  money  to  the  holder  of  the 
checks,  and  of  its  payment.  But  the 
presumption,  unexplained,  would  be 
that  the  checks  were   paid   out  of  de- 


posits made  by  the  drawers,  or  in  satis- 
faction of  a  debt  due  from  the  banker. 
Bradford  v.  Taylor,  61  Tex.  508. 

Subrogation  of  Drawee  Paying.— 
Hoffman  v.  Bignall  &  Co.,  1  App.  Civ. 
Cases,  §§  703,  704.  See  the  title  SUB- 
ROGATION. 

VI.  Renewal. 

A.  WHAT  CONSTITUTES  A  RE- 
NEWAL. 

The  indorsement  "San  Felipe,  Texas, 
Oct.  27,  '87.  I  hereby  renew  the  within 
note,  with  all  interest,"  signed  by  the 
maker,  upon  a  promissory  note  had  the 
effect  of  a  new  promise.  Roane  r. 
Ross,  84  Tex.  46,  19  S.  W.  339. 

The  indorsement  on  a  note,  'I 
hereby  waive  the  statute  of  limita- 
tions, was  not  a  renewal  of  the  defend- 
ant's obligations  to  pay.  Reynolds  Iron 
Works  v.  Mitchell  (Civ.  App.),  27  S.  W. 
508.  It  has  been  held,  that  a  person 
may  by  contract  waive  the  right  to 
plead  the  statute  of  limitations,  but 
such  agreements  are,  however,  in  our 
opinion,  contrary  to  public  policy  and 
subversive  of  a  wholesome  statute,  and 
should  not  be  upheld.  Nunn  v.  Edmis- 
ton,  9  Tex.  Civ.  App.  562,  563,  29  S.  W. 
1115. 

See  correspondence  between  debtor 
and  creditor,  held  not  to  establish  a 
renewal  and  extension  of  time  for  pay- 
ment of  a  note.  Hawes  v.  Parrish,  16 
Tex.  Civ.  App.  497,  41  S.  W.  132  (see 
93  Tex.  686,  no  op.). 

B.  EFFECT  OF  RENEWAL. 

As  to  effect  on  want  of  consideration 
in  original  note,  see  ante,  "Renewal 
Note,"   III,  A,  2. 

As  to  effect  on  legality  of  considera- 
tion in  original  note,  see  ante,  "Effect 
on  Renewal  Note/'  III,  D,  4. 

C.  PRESERVATION   OF  LIEN. 

Where  a  firm  executed  its  note, 
securing  it  by  a  mortgage  on  land,  and 
subsequently  one  of  the  partners  be- 
came sole  owner  of  the  land  and  sold 
it,    and   afterwards,   but   before  limita- 
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tions  had  run  against  the  note,  he  per- 
sonally  renewed  it,  the  lien  was  thereby 
preserved  as  against  the  land,  and  the 
fact  that  the  other  partner  had  as- 
sumed all  the  partnership  debts  was 
immaterial.  Eastham  v.  Patty,  29  Tex. 
Civ.  App.  473,  69  S.  W.  224  (see  9? 
Tex.  631,  no  op.);  Flewellen  v.  Coch- 
ran, 19  Tex.  Civ.  App.  499,  48  S.  W. 
39,  affirmed  in  93  Tex.  639,  640,  no  op. 
See,  generally,  the  titles  MORT- 
GAGES AND  DEEDS  OF  TRUST; 
VENDORS'  UENS. 

VII.  Negotiation  and  Transfer. 

A.    INDORSEMENT. 

1.  In  General. 

The  proper  and  only  complete  way 
of  transferring  negotiable  paper,  pay- 
able to  order,  under  the  law  merchant, 
is  by  indorsement.  Ft.  Dearborn  Nat. 
Bank  r.  Berrott,  23  Tex.  Civ.  App.  662, 
664,   57   S.   W.   340. 

The  possession  of  a  promissory  note, 
payable  to  another  or  order,  and  not 
indorsed  in  blank  by  the  payee,  does 
not  constitute  such  evidence  of  owner- 
ship  as  will  enable  the  person  in  pos- 
session to  sustain  an  action  on  the 
note,  upon  allegation  that,  for  value 
received,  it  was  transferred  to  plain- 
tiff by  delivery.  Ross  v.  Smith,  19 
Tex.  171. 

2.  Who  May  Indorse, 
a.   In  General. 

Where  a  promissory  note  was  in- 
dorsed "to  the  cashier  of  the  bank  of 
the  United  States,  or  to  W.  W.  Fra- 
zier,  their  agent,  or  order,"  it  was  said, 
it  is  clear  that  the  plaintiff  (Frazier)  is 
the  only  person  who  could  transfer  the 
legal  title  to  the  note  in  this  case,  by 
his  indorsement;  and  he  is  the  only 
person  who  could  .maintain  an  action 
upon  it  in  a  common-law  court.  His 
right  to  maintain  an  action  here,  is  not 
affected  by  the  fact  that  the  court  be- 
ing a  court  of  equity  as  well  as  law, 
the  beneficiary  might  have  maintained 
the  action  in  his  own  name.  Frazier  v. 
Moore,  11  Tex.  755. 


Husband  and  Wife. — The  husband 
can  convey  by  indorsement  the  prop- 
erty in  a  note  made  payable  to  the 
wife  during  coverture.  Hemmingway 
v.  Mathews,  10  Tex.  207. 

The  indorsee  of  a  married  woman, 
of  a  note  made  payable  to  her  own  or- 
der, acquires  no  right  by  her  indorse- 
ment, unless  it  be  made  with  the 
assent  of  the  husband,  or  under  such 
circumstances  as  authorize  the  wife  to 
dispose  of  her  separate  or  the  com- 
munity property  without  the  assent  of 
the  husband.  And  where  the  petition 
of  the  indorsee  in  such  a  case  does  not 
allege  the  assent  of  the  husband,  nor 
the  circumstances  which  authorized  the 
wife  alone  to  make  the  transfer,  a 
plea  in  abatement  of  the  coverture  of 
the  indorser  is  a  good  plea  in  an  action 
by  the  indorsee  against  the  maker. 
Hemmingway  v.  Mathews,  10  Tex.  207. 

Principal  and  Agent. — A  principal, 
by  receiving  money  paid  to  an  agent 
upon  the  latter's  indorsement  of  a 
draft  in  the  name  of  the  former,  ratifies 
the  indorsement,  and  can  not  make  an 
issue  as  to  the  agent's  authority.  Wells, 
etc.,  Co.  v.  Simpson  Nat.  Bank,  19  Tex. 
Civ.  App.  636,  47  S.  W.  1024. 
b.    Paper  Payable  to  Several  Persons. 

(1)  In  General. 

Where  a  note  is  payable  to  two  sev- 
eral payees,  a  blank  indorsement  by 
one  does  not  of  itself  amount  to  a 
transfer  so  as  to  enable  the  indorsee  to 
sue  in  his  own  name.  Roseborugh  v. 
Gorman,  6  Tex.  313. 

(2)  Paper  Payable  to  Partnership. 

A  surviving  partner  can  not  convey 
a  bill  or  promissory  note  of  the  firm 
by  indorsement.  Cavitt  v.  James  & 
Co.,  39  Tex.  189. 

This  rule  is  intended  to  put  it  out 
of  the  power  of  a  continuing  partner 
in  business  to  charge  a  retiring  partner 
by  negotiating  bills  given  during  the 
i  partnership.  Cavitt  v.  James  &  Co.;  39 
Tex.  189,  199.  See  the  title  PART- 
NERSHIP. 

After  the  death  of  B.,  of  the  firm  of 
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B.  &  N.,  appellants  drew  their  draft  in 
favor  of  the  firm.  N.,  the  survivor, 
indorsed  it  in  the  name  of  the  firm  and 
delivered  it  to  the  appellees  in  pay- 
ment of  a  debt  of  the  firm.  Held,  that 
such  indorsement  did  not  convey  title 
to  the  bill.  Cavitt  i/.  James  &  Co.,  39 
Tex.    189. 

Had  this  draft  been  drawn  and  de- 
livered during  the  existence  of  the 
partnership,  and  belonged  to  them,  "the 
surviving  partner  could  not  by  an  in- 
dorsement of  it,  in  the  partnership 
name  or  otherwise,  have  transferred  or 
put  it  into  circulation,  in  order  to  bind 
ail  the  parties.  Story,  Part.,  §  322;  3 
Kent,  Com  63;  White  v.  Tudor,  24 
Tex.  639;  Speake  v.  White,  14  Tex. 
364."  Cavitt  v.  James  &  Co.,  39  Tex. 
3  89,   199. 

A  partner  after  dissolution  indorsed 
a  note  payable  to  the  firm  to  one  of 
their  creditors,  in  settlement  of  the 
debt  of  the  firm  to  him.  Held,  that  his 
act  did  not  bind  the  other  partner  so 
that  he  could  be  held  liable  as  an  in- 
dorser.  Tarver  v.  Evansville  Furnitufe 
Co.,  20  Tex.  Civ.  App.  66,  48  S.  W.  199. 
c.  After*  Death  of  Payee. 

By  the  English  law,  on  the  death- of 
the  holder  of  a  bill  or  note  the  right 
of  transfer  is  vested  in  his  executor  or 
administrator.  Gayle  v.  Ennis,  1  Tex. 
184,  190. 

In  absence  of  plea  denying  under 
oath  plaintiff's  ownership  of  a  nego- 
tiable note  endorsed  to  plaintiff  by 
one  purporting  to  be  administratrix, 
such  endorsement  with  possession  of 
the  note  will  be  sufficient  evidence  to 
recover  upon  such  note  and  endorse- 
ment. Abercrombie  v.  Stillman,  77 
Tex.  589,  14  S.  W.  196.  See  the  title 
EXECUTORS  AND  ADMINISTRA- 
TORS. 

A  foreign  administrator  may  assign 
by  indorsement  a  negotiable  promis- 
sory note,  the  property  of  the  estate, 
and  the  indorsee  may  maintain  a  suit 
in  this  state  in  his  own  name  on  the 
note.    Keller  v.  Alexander,  24  Tex.  Civ. 


App.  186,  58  S.  W.  637,  affirmed  in  94 
Tex.  706,  no  op.;  Solinsky  v.  Fourth 
Nat.  Bank,  82  Tex.  244,  17  S.  W.  1050; 
Abercrombie  v.  Stillman,  77  Tex.  589, 
591,  14  S.  W.  196. 

Where  the  laws  of  another  state,  in 
which  the  deceased  payee  of  a  promis- 
sory note  resided,  authorizes  executors 
and  administrators  to  assign  notes  and 
bills  belonging  to  the  deceased,  such 
assignments  will  be  recognized  and 
enforced  in  this  state.  Barrett  v.  Gil- 
lard,  10  Tex.  69.  See  the  titles  CON- 
FLICT OF  LAWS;  FOREIGN 
LAWS. 

d.   Instruments  Payable  to  One  as  Ex- 
ecutor, Trustee,  etc. 

The  words  "curator"  or  "adminis- 
trator," added  to  the  name  of  the 
payee,  are  mere  words  of  description, 
and  may  be  rejected  as  surplusage. 
Lipscomb  v.  Ward,  2  Tex.  277. 

A  note  payable  to  an  individual  as 
curator  or  administrator  may  be  as- 
signed by  the  payee,  and  the  assign- 
ment will  carry  with  it  the  legal  and 
equitable  interest  in  the  note.  Lips- 
comb v.  Ward,  2  Tex.  277,  278. 

An  administrator  to  whom  a  note  is 
made  payable  can  sue  upon  it  in  his 
own  name,  or  as  administrator,  and 
can  transfer  it  by  indorsement.  Xoris 
this  principle  affected  by  the  fact  that 
the  consideration  of  the  note  was  de- 
rived from  the  estate  of  the  deceased. 
Groce  v.  Herndon,  2  Tex.  410. 

Effect  of  Statutes  Regulating  Suc- 
cessions.— "It  may  be  questioned 
whether  our  statutes  regulating  suc- 
cessions have  not  rendered  the  law 
otherwise  in  this  country.  But  we  see 
nothing  in  them  restraining  the  power 
of  the  administrator  to  transfer  a 
promissory  note  made  payable  to  him- 
self, though  it  be  payable  to  him  as 
administrator.  If  he  may  sue  upon  it 
in  his  own  name,  and  treat  the  words 
administrator,  etc.,  as  mere  descriptio 
personam  or  as  surplusage,  it  would  be 
difficult  to  perceive  upon  principle  why 
he  may  not  transfer  it  by  indorsement, 
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and  how  these  words  can  restrain  the 
negotiability  of  the  instrument."  Gayle 
v.  Ennis,  1  Tex.  184,  189. 

3.  Time  of  Indorsement — Presumption. 
Indorsement     without    Date. — When 

the  indorsement  of  a  promissory  note 
is  without  date,  in  the  absence  of 
proof  the  date  of  the  note  is  presumed 
to  be  the  date  of  the  indorsement. 
Hut  chins  v.  Flintge,  2  Tex.  473;  Bel- 
cher v.   Ross,  33  Tex.   12,  15. 

Where  a  person  not  the  payee  of  a 
note  signs  his  name  upon  the  back  of 
it  without  date,  it  is  presumed,  in  the 
absence  of  proof,  to  have  been  done  at 
the  time  of  the  inception  of  the  note. 
Carr  v.  Rowland,  14  Tex.  275. 

Burden  of  Proof. — When  an  indorse- 
ment without  date  appears  upon  a 
promissory  note,  the  presumption  of 
law  is  that  it  was  made  before  the  ma- 
turity of  the  note,  and  a  party  affirm- 
ing otherwise  assumes  the  burden  of 
proof.  Rhode  v.  Alley,  27  Tex.  443; 
Watson  v.   Flanagan,  14  Tex.  354. 

Admission  by  Default— The  allega- 
tion in  the  petition  that  the  indorser 
"was  indebted"  to  the  plaintiff  is  held 
in  this  case  to  be  a  virtual  averment 
that  the  indorsement  was  made  at  a 
time  to  be  available  to  the  plaintiff  in 
support  of  this  action,  and  the  default 
is  an  admission  by  the  indorser  of  'the 
truth  of  the  averment.  Belcher  v. 
Ross,  33  Tex.  12. 

4.  Effect  of  Indorsement, 
a.  In  General 

The  indorsement  of  a  bill  or  note 
passes  no  interest  to  the  indorsee,  so 
long  as  the  indorser  retains  it  in  pos- 
session. "And  indeed  it  is  difficult  to 
conceive  how  the  simple  fact  of  the  in- 
dorsement by  the  payee  of  his  name 
upon  the  back  of  the  note,  when  that 
indorsement  seems  to  have  been  sub- 
sequently erased  and  the  note  to  have 
remained  in  his  hands,  could  divest 
him  of  his  interest  in  the  note  and 
transfer  it  to  another  not  designated 
or  known,  or  cancel  its  obligation,  or 
change  its  legal  import;  and  if  not,  it 
2  Tex— 57 


is  not  perceived  how  it  could  in  any 
manner  affect  its  admissibility  in  evi- 
dence or  the  plaintiffs  right  to  main- 
tain his  action  upon  it."  Hays  v.  Gage, 
2  Tex.  501,  511. 

Where  the  consideration  of  the  note 
sued  on  was  the  assignment  of  a  bond, 
and  the  defendant  pleaded  fraud  and 
failure  of  consideration,  and  made  the 
bond  an  exhibit  and  offered  to  restore 
it,  and  there  was  an  assignment  in- 
dorsed on  the  bond,  by  the  defendant 
to  a  third  person,  it  was  held  that  such 
last  assignment  did  not  affect  the 
validity  of  the  defense.  Bristow  v. 
Hall,  16  Tex.  566.  The  court  say: 
"The  indorsement  upon  it  of  a  trans- 
fer to  a  third  person  by  the  defendant 
can  not  affect  his  right  to  a  rescission 
of  the  contract,  for  the  reason  that  no 
delivery  of  it  appears  to  have  accom- 
panied the  indorsement,  without  which 
it  could  not  take  effect  as  an  assign- 
ment." 

Endorsement  Destroying  Negoti- 
ability.— Although  the  endorsement 
whereby  the  transfer  was  made  is  not 
such  as  would  render  the  paper  nego- 
tiable, but  destroyed  its  negotiability 
under  the  law  merchant,  article  307  of 
the  Revised  Statutes  places  the  en- 
dorsee in  this  instance  in  the  same 
position  and  clothes  him  with  the  same 
rights  as  if  the  assignment  was  in 
blank.  The  article  in  effect  provides 
that  if  the  instrument  was  in  form 
negotiable  at  law  the  form  of  the  en- 
dorsement whereby  the  transfer  was 
accomplished  would  not  affect  an  in- 
nocent holder  for  value.  "We  regard 
this  as  the  effect  of  the  holding  in 
Word  v.  Elwood,  90  Tex.  130,  37  S.  W. 
414,  and  Ft.  Dearborn  Nat.  Bank  v. 
Berrott,  23  Tex.  Civ.  App.  662,  57  S. 
W.  340,  is  exactly  in  point."  Rowe  v. 
Gohlman,  44  Tex.  Civ.  App.  315,  319, 
98  S.  W.   1077. 

The  writing  of  a  guaranty  upon  the 
back  of  the  note  by  the  payee  when 
indorsing  it  is  not  an  alteration  of  the 
original  contract  of  the  makers.     It  is 
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a  collateral  undertaking,  which  does 
not  affect  the  liability  of  the  original 
parties.  The  guaranty  does  not  destroy 
the  negotiability  of  the  note.  It  is 
complete  when  delivered  to  the  payee 
by  his  indorsement  in  blank,  he  trans- 
ferred the  title  to  the  holder  in  ac- 
cordance with  mercantile  usage.  44His 
separate  guaranty  does  not,  we  think, 
change  the  quality  of  the  original  un- 
dertaking. He  became  liable  both  as 
indorser  and  guarantor."  Hutches  v. 
Case  Threshing  Mach.  Co.  (Civ.  App.), 
35  S.  W.  60,  affirmed  in  93  Tex.  645* 
no  op. 

Indorsement  'This  Note  Is  Not 
Transferable"  Destroys  Negotiability. 
— Friedman  v.  Wagner,  1  App.  Civ. 
Cases,  §  734. 

Effect  of  Indorsement  'by  Maker. — 
See  Hooks  v.  Bramlette,  1  App.  Civ. 
Cases,  §§  863,  865. 

Effect  of  Forged  Indorsement.— See 
Gueydon    Bro.   v.    Quintanilla,   2    App. 

Civ.  Cases,  §  617. 

• 

b.    Indorsement  in  Blank. 
(1)    In  General 

The  note  declared  on  was  indorsed 
in  blank;  this  had  the  effect  to  put  the 
legal  ownership  in  the  holder.  Whether 
the  indorsement  was  for  a  valuable 
consideration  is  of  no  concern  to  the 
maker,  unless  he  has  a  defense  that 
could  only  be  made  available  against 
the  original  payee.  Kruegar  v.  Klinger, 
10  Tex.  Civ.  App.  576,  30  S.  W.  1087, 
citing  Hansborough  v.  Towns,  1  Tex. 
58,  61;  Thompson  v.  Cartwright,  1 
Tex.  87;  McMillan  v.  Croft,  2  Tex.  397, 
399;  Knight  v.  Holloman,  6  Tex.  153, 
160;  Butler  v.  Robertson,  11  Tex.  142, 
143;  Carter  v.  Eames,  44  Tex.  544,  547. 

If  a  note  be  indorsed  in  blank,  the 
possession  is  prima  facie  evidence  of 
a  good  title.  Ross  v.  Smith,  19  Tex. 
171,  172;  Linn  v.  Willis,  1  Posey  158, 
165.  See  post,  "Presumptions  in 
Favor  of  Holder,"  VIII,   D. 

The  indorsement  of  a  note  in  blank 
gives  the  holder  an  absolute  right  of 
action  thereon,  irrespective  of  whether 


or  not  he  has  any  beneficial  interest  in 
the  note.  Keller  v.  Alexander,  24  Tex. 
Civ.  App.  186,  58  S.  W.  637,  affirmed  in 
94  Tex.   706,   no   op. 

An  absolute  transfer  of  promissory 
notes  by  indorsement  in  blank  for  a 
legal  consideration,  although  made  to 
attorneys  of  the  indorsees  judgment 
creditors,  as  a  means  whereby  the  at- 
torneys could  collect  the  notes  and  dis- 
charge the  judgments,  divested  the  in- 
dorser of  all  property  in  or  control 
over  the  notes;  and,  therefore,  after 
the  death  of  the  indorser,  his  adminis- 
trator had  no  right  to  enforce  a  sur- 
render of  the  notes  to  him  by  the  at- 
torneys. Such  a  transfer  was  to  all 
intents  a  complete  assignment  to  the 
attorneys  as  trustees  for  the  benefit  of 
the  creditors;  and  it  was  not  revoked 
or  defeated  by  the  subsequent  death  of 
the  assignor.  The  attorneys,  however, 
would  be  liable  to  the  assignor's  ad- 
ministrator, in  damages,  for  any  negli- 
gence on  their  part,  by  which  the  estate 
might  have  suffered  loss;  and,  of 
course,  they  were  also  liable  to  the 
creditors.  Donley  v.  Cundiff,  35  Tex. 
741. 

The  effect  of  an  indorsement  in 
Alaska  is  to  make  the  note  transfer- 
able, like  currency,  by  mere  delivery. 
Jones  v.  Butler  (Civ.  App.),  42  S.  W. 
36t,  368. 
(2)    Filling  Up  Blank  Indorsement 

Where  an  endorsement  in  full  is  con- 
sidered necessary  to  the  recovery,  it  is 
the  ordinary  practice  to  fill  up  a  blank 
indorsement  at  any  time  before  or  dur- 
ing the  trial  of  the  cause.  Hansborough 
v.  Towns,  1  Tex.  58,  61. 

The  obligation  sued  on  was  not  pay- 
able to  the  order  of  the  payee  or  to 
bearer,  but  was  assigned  to  the  plain- 
tiff by  an  indorsement  in  blank,  ex- 
ecuted by  the  payee,  which  was  alleged 
in  the  petition  to  have  been  donenpon 
valuable  consideration.  Such  an  in- 
dorsement authorized  the  holder  to  fill 
up  the  blank  with  a  transfer  for  value 
received,    which     would     prima    facie 
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establish  ownership  of  the  obligation; 
and  this  was  sufficient  to  authorize  the 
finding  of  the  jury  in  favor  of  the 
plaintiff.  (Hansborough  v.  Towns,  1 
Tex.  58,  61;  Paschal's  Dig.,  art.  222.) 
Carter  v.  Eames,  44  Tex.  544,  547. 
c.  Restrictive  Indorsement. 
<1)    In  General. 

What  is  known  as  a  "restrictive" 
indorsement  stops  the  currency  of 
negotiable  paper.  Johnson  v.  Mitchell, 
50  Tex.   212,   215. 

Jarvis,  the  holder  of  six  vendor's 
lien  notes  for  a  tract  of  land,  num- 
bered consecutively,  indorsed  the  sec- 
ond of  the  series  as  follows:  "I  in- 
dorse the  within  note  with  the  under- 
standing that  if  the  makers  thereof 
actually  need  the  indulgence  of  o*ie 
year  from  the  maturity  it  may  be 
granted.  In  other  words,  this  note 
under  those  circumstances,  becomes 
due  January  1,  1886,  but  loses  none 
of  its  rights  of  vendor's  lien  upon  said 
land,  and  would  still  be  second  note 
of  collection.  This  indorsement  does 
not  bind  myself  in  any  wise  outside 
of  this  land  transaction,  I  agreeing  not 
to  press  so  as  to  cause  any  deprecia- 
tion of  said  land  or  the  purchase  price 
thereof  to  the  injury  of  this  note. 
Signed  this  23rd  day  of  August,  1883." 
The  indorsee  sued  upon  the  note  and 
sought  a  personal  judgment,  etc., 
against  Jarvis.  Held:  1.  The  indorse- 
ment showed  the  intent  on  his  part 
to  protect  himself  from  personal  lia- 
bility. 2.  To  provide  for  an  exten- 
sion of  the  note  in  the  interest  of 
the  makers.  3.  Not  to  press  the  col- 
lection of  his  own  claims  so  as  to 
cause  sacrifice  of  the  property  upon 
which  the  lien  existed.  4.  The 
meaning  is  clear  and  parol  evidence 
was  not  needed  to  explain  its  terms. 
McMichael  v.  Jarvis,  78  Tex.  671,  15 
S.  W.  111. 

(2)    Indorsement  "For  Collection"  or 
"For  Account." 

An  indorsement,  for  collection  only, 
restrains    the    note's    negotiability.      It 


prevents  the  further  circulation  of  the 
paper,  and  the  bank  cashier  has  no 
right  to  assign  it.  Kempner  v.  Jordan, 
3   Tex.    Civ.    App.    129,   22    S.    W.    1001. 

The  fact  that  Kempner  retained  the 
money  received  by  the  bank  from 
Tunstall  can  not  be  regarded  a  rati- 
fication of  the  assignment  of  the 
vendor's  lien  note,  because  he  could 
not  be  restored  to  the  position 
he  was  in  before  payment.  He  had 
no  notice  that  the  note  had  been  as- 
signed until  long  after  he  had,  in  ac- 
cordance with  an  agreement  made 
with  Jordan  to  extend  the  time  on  his 
unpaid  notes,  taken  the  deed  of  trust 
on  the  land.  He  received  the  monev 
in  satisfaction  of  the  note,  and  was 
authorized  to  regard  the  transaction 
as  payment.  Kempner  v.  Jordan,  3 
Tex.  Civ.  App.  129,  22  S.  W.  1001. 

Wife's  Indorsement  for  Collection 
Transfer  by  Husband. — The  husband 
could  give  K.  no  better  title  than  he 
had.  The  wife  is  not  estopped,  by 
her  signature  to  the  transfer  of  the 
notes,  to  show  that  they  were  in 
fact  transferred  for  collection  only, 
and  that  she  had  never  received  any- 
thing for  them.  Huddleston  v.  Kemp- 
ner, 3  Tex.  Civ.  App.  252,  22  S.  W. 
871. 

Subject  to  Recall. — In  a  suit  by  an 
indorsee  showing  also  an  indorsement 
by  plaintiff  for  collection,  such  in- 
dorsement in  absence  of  a  special  plea 
does  not  affect  the  ownership.  An  in- 
dorsement for  collection  is  subject  to 
recall  at  pleasure.  The  possession  is 
sufficient  to  show  continued  owner- 
ship. Daughterty  v.  Eastburn,  74  Tex. 
68,    11    S.    W.    1053. 

d.    Indorsement  without  Recourse. 

If  B's  indorsement  was  simply  to 
transfer  the  right  of  action  to  C  with- 
out recourse,  this,  as  between  B  and 
C's  widow  and  heirs,  would  be  a  suffi- 
cient defense  to  defeat  the  recovery 
of  a  personal  judgment  against  B. 
Hanrick  v.  Alexander,  51  Tex.   494. 

If    the    indorsement    by    H.    of    the 
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notes  sued  on  was  simply  to  transfer 
the  right  of  action  thereon  to  B.f  with- 
out recourse  on  H.,  this,  as  between 
him  and  the  children  of  B.  and  B.'s 
widow,  would  be  a  sufficient  defense 
to  prevent  the  recovery  by  them  cf  a 
personal  judgment  against  H.  (Wade 
v.  Wade,  36  Tex.  529.)  Hanrick  v. 
Alexander,  51  Tex.  494,  502. 

e.    Indorsement  of  Paper  Payable  to 
Bearer. 

Although  a  note  payable  to  bearer 
is  transferable  by  mere  delivery,  it 
may  also  be  transferred  by  indorse- 
ment of  the  payee,  or  of  any  other 
subsequent  holder.  In  such  a  case 
the  indorser  incurs  the  same  liabilities 
and  obligations  as  the  indorser  of  a 
negotiable  note,  payable  to  order,  from 
many  of  which,  in  the  case  of  a  mere 
transfer  by  delivery,  he  is  exempt. 
Jackson  v.  Marshall,  6  Tex.  324,  327. 

Where  a  note  is  payable  to  A  or 
bearer,  and  is  afterwards  indorsed  by 
a  subsequent  holder,  in  an  action 
against  the  maker  and  indorser  it  is 
not  necessary  in  the  first  instance 
either  to  aver  or  prove  privity  be- 
tween A  and  the  indorser,  but  it  is 
sufficient  to  aver  that  the  maker  made 
and  delivered  the  note,  and  that  it 
was  afterwards  indorsed  to  the  plain- 
tiff by  the  other  defendant.  The  hold- 
ers could  have  sued  the  maker  as 
though  the  promise  had  been  directly 
to  them;  such  is  the  legal  effect  of 
the  maker's  promise  in  the  note.  It 
is  a  promise  to  the  holder  and  may 
be  so  treated.  The  .liability  of  the 
maker  to  the  holder  is  in  no  degree 
affected  by  the  fact  of  the  indorse- 
ment. Jackson  v.  Marshall,  6  Tex. 
324. 

5.    Striking  Out  Indorsement. 

The  rule  is,  that  when  the  payee 
of  a  note  makes  a  special  indorse- 
ment of  it,  and  is  afterwards  found 
in  possession  of  it,  he  has  the  right 
to  strike  out  his  own  and  other  sub- 
sequent   indorsements    and    bring    suit 


in  his  own  name.  Texas  Land,  etc., 
Co.  v.  Carroll,  63  Tex.  48,  53;  Collins 
v.  Panhandle  Nat.  Bank,  75  Tex.  254, 
256,  11  S.  W.  1053;  Jensen  v.  Hays 
&  Co.,  2  App.  Civ.  Cases,  §§  566,  567; 
Hays  v.  Cage,  2  Tex.  501,  511. 

The  payees  indorsed  the  notes  to 
other  parties  to  secure  certain  indebt* 
edness,  which  was  satisfied.  There- 
after the  notes  were  returned  to  their 
possession,  and  the  indorsement,  at 
the  time  of  the  filing  of  this  suit* 
was  not  erased.  It  was  held,  that 
payees,  upon  regaining  possession  of 
'  the  notes,  became  the  legal  holders 
thereof,  and  had  the  right  at  any  time 
to  erase  their  previous  indorsement, 
and  their  failure  to  do  so  would  not 
affect  their  title.  Swenson  r.  Heiden* 
heimer  (Civ.  App.),  52  S.  W.  989  (see 
93  Tex.   696,  no  op.). 

"If  nothing  further  than  the  in* 
dorsement  had  appeared,  the  presump- 
tion would  be,  when  the  paper  was 
found  in  the  hands  of  the  payees,  that 
the  transfer  had  not  been  completed 
by  delivery;  that  it  had  been  returned 
to  them  as  their  own  property,  or 
that  it  had  been  transferred  only  for 
collection,  and  in  such  cases  the  rijht 
of  the  payee,  even  of  a  negotiable  in- 
strument, to  strike  out  the  indorse- 
ment is  clear."  Texas,  etc.,  Co.  v. 
Carroll,   63   Tex.   48.   53. 

Effect  on  Liability  of  Indorser.— 
The  erasure  of  the  name  of  W.  A 
White  from  the  back  of  the  note,  it 
having  been  placed  there  by  White 
after  he  had  received  the  note  from 
the  bank,  and  while  he  continued  to 
own  the  note,  and  having  been  erased 
by  him  while  he  owned  the  note,  can 
have  no  effect  to  discharge  the  "K 
dorser.  Hilliard  v.  White  (Civ.  App). 
31  S.  W.  553,  556  (see  88  Tex.  591) 
See,  also,  post,  "Discharge  and  Re- 
lease of  Particular  Parties/'  XI,  B- 
B.    TRANSFER  BY  ASSIGNMENT. 

The  rule  of  the  law  merchant,  that 
a  negotiable  note,  payable  to  order, 
can     be    transferred    before    maturity 
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only  by  written  indorsement  or  de- 
livery, does  not  prevail  in  Texas,  since 
-article  307,  Revised  Statutes,  provides 
that  "when  a  negotiable  instrument 
has  been  assigned  to  a  person  before 
its  maturity,  for  a  valuable  considera- 
tion, without  notice  of  any  discount 
■or  defense  against  it,  then  he  shall  be 
compelled  to  allow  only  just  disccunts 
against  himself,"  and  the  mode  of  as- 
signment not  being  prescribed  by  the 
statute,  it  is  held  here  that  the  form 
of  the  transfer,  whether  written  or 
verbal,  is  immaterial.  Ft.  Dearborn 
Nat.  Bank  v.  Berrott,  23  Tex.  Civ. 
App.  662,  57  S.  W.  340;  Word  v.  El- 
wood,  90  Tex.  130,  37  S.  W.  414;  Na- 
tional Bank  v.  Kenney,  98  Tex.  293, 
299,  83  S.  W.  368,  reversed  80  S.  W. 
*55;  O'Connell  v.  Rugely,  48  Tex.  Civ. 
App.  456,  458,  107  S.  W.  151;  Prouty 
V.  Musquiz,  94  Tex.  87,  58  S.  W.  721, 
^96;  Rowe  v.  Gohlman,  44  Tex.  Civ. 
App.    315,    320,    98    S.    W.    1077. 

All  written  instruments  are,  by 
article  314,  Revised  Statutes,  protected, 
in  the  hands  of  an  innocent  purchaser 
for  value  and  before  maturity,  against 
the  defense  of  failure  of  consideration, 
whether  negotiable  or  not,  for  ex- 
ample, a  note  payable  in  "current 
funds."  McCormick  v.  Kampmann, 
102  Tex.   215,   115   S.   W.  24. 

"At  the  ancient  common  law,  with 
the  exception  of  negotiable  instru- 
ments, choses  in  action  were  not  as- 
signable, but  the  chancery  courts  would 
allow  the  assignee  to  sue  thereon  in 
the  name  of  the  assignor,  l  Am.  & 
Eng.  Encycl.  Law  827;  3  lb.  236/' 
Winn  v.  Ft.  Worth,  etc.,  R.  Co.,  12 
Tex.   Civ.  App.  198,  200,  33   S.   W.   593. 

"It  follows  that  the  rule  of  the  com- 
mercial law  must  determine  the  ques- 
tion unless  it  should  be  held  that  there 
is  something  in  the  language  of  the 
statute  to  indicate  a  purpose  to  change 
that  rule."  Prouty  v.  Musquiz,  94 
Tex.  87,  91,  58  S.  W.  721,  996. 

"It  is  true  that  under  our  statutes 
(Rev.    Stat.    1895,    art.    307)    the    rules 


of  the  law  merchant  with  respect  to 
the  transfer  of  negotiable  paper  are 
not  in  all  respects  applicable  to  us. 
Such  transfer  may  be  made  without 
indorsement  and  -delivery.  It  may  be 
made  by  assignment,  either  written  or 
oral.  Word  v.  Elwood,  90  Tex.  130, 
37  S.  W.  414.  But,  even  under  the 
liberal  rule  thus  allowed,  the  assignee, 
before  he  is  accorded  the  protection 
of  an  innocent  purchase,  must  have 
obtained  'such  instrument  before  its 
maturity,  by  giving  for  it  a  valuable 
consideration,  and  without  notice  of 
any  discount  or  defense  against  it.' " 
Hutcheson  v.  King  (Civ.  App.),  83 
S.  Wr.  215,  2J7.  See,  also,  Bennett  v. 
Carsner,  1  App.  Civ.  Cases,  §§  618, 
619. 

Conflict  of  Laws. — In  an  action  on  a 
note  assigned  in  another  state,  it  will 
be  presumed,  in  the  absence  of  proof, 
that  the  law  of  such  other  state  gov- 
erning the  assignment  of  notes  is  the 
same  as  that  of  Texas,  although  the 
rule  as  to  assignments  under  the  law 
merchant  has  been  changed  by  stat- 
ute here.  Ft.  Dearborn  Nat.  Bank  v. 
Berrott,  23  Tex.  Civ.  App.  662,  57  S. 
W.  340. 

The  allegations  as  to  the  law  of 
Missouri  governing  the  transfer  of  a 
promissory  note  there  relating  only 
to  an  indorsement  as  collateral  security 
for  pre-existing  debts,  and  not  to  the 
effect  of  a  transfer  without  indorse- 
ment, a  charge  that  in  the  latter  case 
it  was  subject  to  such  defenses  as  the 
maker  had  against  the  holder  was 
erroneous,  under  such  pleading,  unless 
such  was  the  rule  by  the  law  of 
Texas;  and  the  law  here  is  otherwise, 
protecting  the  assignee  as  an  innocent 
holder  though  the  transfer  was  not 
in  writing.  Rev.  Stats.,  arts.  304,  307, 
308.  National  Bank  v.  Kenney,  98  Tex. 
293,  83  S.  W.  368,  reversed  in  80  S. 
W.   555. 

Question  of  Law  and  Fact — Where 
there  was  conflicting  evidence  as  to 
whether    a    negotiable    note    was    as- 
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signed  to  a  holder  thereof  for  value, 
or  was  merely  left  with  him  for  safe- 
keeping, the  court  should  have  sub- 
mitted the  issue  thus  made  to  the  jury, 
instead  of  instructing  a  verdict  against 
the  holder.  Ft.  Dearborn  Nat.  Bank 
v.  Berrott,  23  Tex.  Civ.  App.  662,  57 
S.  W.  340. 

C.    TRANSFER  BY  DELIVERY. 

A  note  payable  to  bearer  is  trans- 
ferable by  delivery,  and  the  posses- 
sion thereof  invests  the  bearer  with 
the  legal  title.  Butler  v.  Robertson,  11 
Tex.  142,  145;  Smith  v.  Clopton,  4 
Tex.   109. 

Promissory  notes  and  bills  payable 
to  bearer,  are  transferable*  as  cash  by 
delivery  and  may  be  reclaimed  by  a 
bona  fide  holder  for  value  as  against 
a  former  owner  from  whom  they  may 
have'  been  stolen  or  obtained  by  fraud. 
Greneaux  v.  Wheeler,  6  Tex.  515. 

A  delivery  by  A.  of  a  note  payable 
to  him  or  bearer  suffices  of  itself  to 
transfer  the  ownership,  if  made  with 
that  intention,  and  authorizes  the 
transferee  to  bring  suit  in  his  own 
name  against  the  maker;  and  as  be- 
tween A.  and  his  transferee,  such  a 
transfer,  when  made,  is  an  executed 
contract,  and  the  consideration  on 
which  it  was  made  is  an  immaterial 
question  in  a  suit  brought  by  the  trans- 
feree against  the  maker.  In  such  a 
suit,  therefore,  it  was  error  to  permit 
the  maker  to  prove  that  the  transfer 
was  based  upon  Confederate  money, 
and  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  if  Confed- 
erate money  was  the  consideration 
which  he  paid  for  the  note.  Johnston 
V.  Jcsey,  34  Tex.  533. 

Bonds  or  coupons  of  the  character 
indicated  are  negotiable  instruments, 
transferable  by  delivery,  and  there- 
fore a  bona  fide  holder  can  not  be 
held  responsible  for  any  misconduct 
or  default  of  the  parties  issuing  them, 
for  such  holder  may  well  presume 
that  every  condition  precedent  to  their 
lawful     issuance     has     been     complied 


with  by  such  parties.     San  Antonio  r. 

1  Lane,  32  Tex.   405. 

Notes   indorsed  in  blank  by  a  per- 

|  son,    to    whose    order    they    had   been 

i  indorsed    are    transferable   by   delivery 

I  and  the  presumption  from  the  posses- 

1  sion  of  plaintiff  would  be  that  he  was 

|  the    owner,    as    he     was    the    holder. 

I  Myrick   Bros.   Co.  v.  Jackson,  44  Tex. 

I  Civ.     App.     553,     555,    99     S.    W.    143; 

Lyon    &    Sons    v.    Kempinski,   1   App. 

Civ.  Cases,  §  79;  Greneaux  v.  Wheeler* 

6  Tex.   515,  522;   Weathered  v.  Smith, 

9  Tex.  622,  625;  Whithed  v.  Mc Adams, 

18    Tex.    551,    553;    Ross   v.    Smith,   1* 

Tex.   171,  172;  Johnson  v.  Mitchell,  50 

Tex.    212,    214. 

"The  negotiability  of  a  note  payable 
to  bearer  is  certainly  not  further  re- 
strained by  an  indorsement  in  fait 
than  would  be,  by  the  same  indorse- 
ment, the  negotiability  of  a  note  pay- 
able to  order  and  indorsed  in  blank 
by  the  payee.  But  the  rule  is  well 
settled,  that  'if  a  bill  be  once  indorsed 
in  blank,  though  afterwards  indorsed 
in  full,  it  will  still,  as  against  the 
drawer,  the  payee,  the  acceptor,  the 
blank  indorser,  and  all  indorsers  be- 
fore him,  be  payable  to  bearer,  though 
as  against  the  special  indorser  him- 
self title  must  be  made  through  his 
indorsee.'  (Byles  on  Bills,  5th  ed., 
109,  cited  by  Pollock  in  2  Exch.,  infra; 
Chitty  on  Bills,  228,  230a;  3  Kent,  side 
p.   90;    Story   on    Prom.    Xotes,  §   139; 

2  Pars,    on    Notes    and    Bills,    19,   26; 
Walker  v.  McDonald,  2  Exch.  (Wel>by, 

I  If.  &  G.)  531,  citing  Smith  :\  Clark, 
I  1  Peak.  N.  P.  C,  295,  and  1  Esp.,  180; 
|  Mitchell  v.  Fuller,  15  Penn.,  270;  Huie 
!t\  Bailey,  16  La.,  213;  Little  r. 
i  O'Brien,  9  Mass.  423;  Dugan  v.  United 
,  States,  3  Wheat.  172;  Edws.  on  Bills 
I  and  Notes,  275,  citing  Dolfus  v.  Frosch. 
I  1  Denio,  367;  Savannah  National  Bank 
\  v.  Raskins.)*'  Johnson  v.  Mitchell.  50 
Tex.    212,    215. 

Fictitious  Drawees  and  Indorsers.— 
If  the  use  of  a  firm  name  as  drawee* 
and    indorsers    of    a    draft    be    merely 
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fictitious,  then  the  draft  would  have 
the  same  legal  effect  as  if  made  pay- 
able to  bearer.  Cavitt  v.  James  &  Co., 
39  Tex.  189. 

D.    PARTIAL  TRANSFER  OR  AS- 
SIGNMENT. 

An  indorsement  of  part  of  a  note 
is  ineffectual  to  transfer  the  title  to 
the  note,  or  to  invest  the  indorsee 
with  a  right  of  action  upon  it  in  his 
own  name.  Frank  v.  Kaigler,  36  Tex. 
305. 

"Notes  and  bills  of  exchange  can 
not  be  apportioned  by  assignment. 
Were  the  law  otherwise,  the  holder 
of  a  promissory  note  might  greatly 
oppress  the  payor  by  making  numer- 
ous assignments  of  parts  of  the  note, 
and  thus  multiply  suits,  if  the .  same 
were  not  paid  at  maturity.  The  law 
has  never  sanctioned  such  mischief, 
and  it  is  hoped  never  will."  Lindsay 
v.   Price,  33  Tex.  280,   282. 

Not  Absolutely  Void. — A  qualified 
and  partial  transfer,  even  of  paper 
clearly  negotiable,  is  not  absolutely 
void,  but  gives  the  transferee  a  claim 
upon  the  note  in  the  nature  of  a  lien. 
Goldman  v.   Blum,  58  Tex.   630,  642. 

The  effect  of  the  partial  indorsement 
of  the  instrument  in  question,  together 
with  the  other  stipulations  in  the  agree- 
ment on  the  back  of  the  note,  placed 
there  at  or  before  its  execution,  was 
to  deprive  the  instrument  of  its  nego- 
tiable character,  notwithstanding  the 
ordinary  negotiable  words  appear  on 
the  face  of  it.  In  order  to  determine 
its  character  the  whole  instrument 
must  be  construed  together,  as  well 
the  words  on  the  back  as  on  the  face 
of  it.  Authorities  and  cases  on  this 
point  examined.  Goldman  v.  Blum, 
58    Tex.    630. 

Under  Blended  Practice.— At  com- 
mon law,  a  partial  transfer  of  nego- 
tiable paper  is  void,  but  under  the 
Texas  system  of  blended  law  and 
equity  practice,  a  recovery  may  be 
had   under    such    a   transfer,   when    all 


the  parties  holding  thereunder  are 
parties  to  the  suit.  Avery  v.  Popper 
(Civ.  App.),  34  S.  W.  325,  326,  citing 
Lindsay  v.  Price,  33  Tex.  280;  Frank 
v.  Kaigler,  36  Tex.  305,  306;  Goldman 
v.  Blum,  58  Tex.  630,  641;  Harris 
County  v.  Campbell,  68  Tex.  22,  25, 
3    S.    W.    243. 

"In  cur  courts,  where  the  rules  as 
to  joinder  of  parties  and  causes  of 
action  are  very  liberal,  and  where 
there  is  no  distinction  observed  in  the 
assertion  of  rights  between  legal  and 
equitable  claims,  and  where  the  par- 
ties, as  in  this  case,  have  a  lien  on 
a  part  of  the  note,  and  also  seek  in 
chancery  the  foreclosure  of  ,an  ex- 
press lien  on  certain  real  estate,  by 
which  the  payment  of  the  note  is 
secured,  it  is  held  that  the  suit  in 
its  present  form  can  be  maintained 
under  our  former  decisions."  Gold- 
man v.  Blum,  58  Tex.  630.  Cases 
referred  to  in  support  of  above: 
Stachely  v.  Pierce,  28  Tex.  328;  Moore 
v.  Minerva,  17  Tex.  20;  Faulk  v.  Faulk, 
23  Tex.  653;  Lanes,  etc.,  Co.  v.  Squy- 
res,   45  Tex.   382,   383. 

E.       INJUNCTION     AGAINST 
TRANSFER. 

Where  it  is  clear  that  the  maker  of 
a  note  can  probably  claim  a  credit 
thereon,  if  the  payee  sue  to  recover 
the  face  of  the  note,  such  facts  war- 
rant affirmative  relief  by  injunction 
to  prevent  a  transfer  of  the  note  by 
such  holder  so  as  to  defeat  such  equi- 
table defense.  Neal  v.  Whitlock,  45 
Tex.  Civ.  App.  457.  101  S.  W.  284. 
See   the   title   INJUNCTIONS. 

In   a   suit   to   enjoin   defendant   from 
selling    a    note    held    by    such    defend- 
ant,   on    the    ground    that    the    plaintiff 
I  who    was    maker,    was    entitled    to    a 
i  credit    which    the    note    did    net    show 
because   the   note   was   drawn   notwith- 
I  standing   plaintiff's   protest    for   a    sum 
greater   than     that    due,    an    objection 
to    the   complaint   on   the   ground    that 
it  failed  to  show  that  the  form  of  the 
note   was   not   due   to   plaintiff's   negli- 
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gence,  was  untenable,  the  principle 
invoked  being  inapplicable.  Neal  v. 
Whitlock,  45  Tex.  Civ.  App.  457,  101 
S.   W.  284. 

Vin.  Rights  of  Holders. 

A.  LAWS   CONTROLLING. 

Where  the  note  and  evidences  of 
payment  or  set-off  arose  prior  to  the 
act  of  1840,  the  rights  of  the  parties 
are  to  be  determined  according  to  the 
civil  law.  Selkirk  v.  Betts  &  Co.,  Dal- 
lam  471. 

Legislation  affecting  rights  can  not 
be  retrospective,  though  enactments 
changing  remedies  may  be  enforced 
upon  pre-existing  rights.  The  rights 
of  these  parties  were  and  still  are  de- 
terminable according  to  the  civil  law, 
because  the  note  and  evidences  of  pay- 
ment or  set-off  on  the  transcript  seem 
to  have  arisen  prior  to  the  act  men- 
tioned and  to  that  introducing  gen- 
erally the  English  common  law.  Sel- 
kirk v.  Betts  &  Co.,  Dallam  471.  See 
the  title  IMPAIRMENT  OF  OBLI- 
GATION OF  CONTRACTS. 

B.  WHO  ARE  BONA  FIDE  HOLD- 

ERS FOR  VALUE. 
1.    Definition. 

A  bona  fide  purchaser  of  negotiable 
paper  is  one  who  has  taken  it  bona 
fide;  for  a  valuable  consideration;  in 
the  ordinary  course  of  business;  when 
it  was  not  overdue;  without  notice  cf 
its  dishonor;  and  without  notice  of 
facts  which  impeach  its  validity  as  be- 
tween antecedent  parties.  Blanks  v. 
Halfin  (Civ.  App.),  30  S.  W.  941,  944; 
Texas  Banking,  etc.,  Co.  v.  Turnley,  61 
Tex.  365,  369.  See  Planters'  Bank  v.  Ev- 
ans, 36  Tex.  592,  595;  Whittle  v.  Hide, 
etc.,  Nat.  Bank,  7  Tex.  Civ.  App.  616,  26 
S.  W.  1011;  Van  Burkleo  v.  South- 
western Mfg.  Co.  (Civ.  App.),  39  S. 
W.  1085,  1087,  affirmed  in  93  Tex.  742, 
no  op.;  Mulberger  v.  Morgan  (Civ. 
App.),  47  S.  W.  379;  Elwell  v.  Tatum,  6 
Tex.  Civ.  App.  397,  401.  24  S.  W.  71,  25 
S.  W.  434,  affirmed  in  93  Tex.  682,  no  op. 
Wilson  v.   Denton,   82  Tex.   531,   18   S. 


W.  620;  Gill  v.  First  Nat.  Bank  (Civ. 
App.),  61  S.  W.  146,  187;  Hynes  v.  Wins- 
ton (Civ.  App.),  40  S.  W.  1025;  Prouty 
v.  Musquiz,  94  Tex.  87,  58  S.  W.  721; 
Brown  v.  Thompson,  79  Tex.  58,  15 
S.  W.  168;  Kauffman  v.  Robey,  60  Tex. 
308;  Watzlavzick  v.  Oppenheimer,  38 
Tex.  Civ.  App.  306,  309,  85  S.  W.  855, 
affirmed  in  101  Tex.  665,  no  op.;  First 
Nat.  Bank  v.  Beck,  2  App.  Civ.  Cases, 
§    832. 

A  bona  fide  holder  of  negotiable 
paper  is  one  who,  before  maturity, 
has  acquired  the  title  in  good  faith, 
for  a  valuable  consideration,  from  one 
capable  of  transferring  it,  or  from  one 
in  possession  of  the  paper  with  an  ap- 
parent right  to  transfer  it,  and  with- 
out any  evidence  of  any  defect  in  his 
right  to  transfer.  Kneeland  v.  Miles 
(Civ.  App.),  24  S.   W.   1113,  1115. 

Assignee— -"Ordinarily,  the  trans- 
feree, by  assignment  or  delivery  of  a 
note  payable  to  order,  is  not  treated 
as  a  bona  fide  holder.  These  modes 
of  transfer  of  such  paper  do  not  hap- 
pen in  the  ordinary  course  of  busi- 
ness, and  when  either  of  them  does 
occur  the  transferee  is  for  that  rea- 
son put  upon  his  guard,  and  takes  the 
paper  subject  to  all  the  equities  that 
might  be  set  up  against  his  trans- 
ferror. Tied  Com.  Paper,  §  247." 
Prouty  v.  Musquiz  (Civ.  App.).  59  S. 
W.  568. 

"Article  307,  Sayles'  Rev.  Civ.  St., 
changes  this  rule  in  so  far  as  to  pro- 
tect such  a  purchaser  of  negotiable 
paper,  whether  the  assignment  be  writ- 
ten or  oral  (Word  v.  Elwood,  90  Tex. 
130,  37  S.  W.  414),  where  he  acquires 
the  same  before  maturity,  by  giving 
for  it  a  valuable  consideration,  and 
without  notice  of  the  defense  or  dis- 
count." Prouty  v.  Musquiz  (Civ. 
App.),    59    S.    W.    568,   570. 

Although  transfer  may  be  made, 
without  indorsement  and  delivery,  by 
assignment,  either  written  or  oral,  still 
the  assignee,  before  he  is  accorded  the 
protection    of    an    innocent    purchase, 
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must  have  obtained  "such  instrument 
before  its  maturity,  by  giving  for  it 
a  valuable  consideration,  and  without 
notice  of  any  discount  or  defense 
against  it."  Hutcheson  v.  King  (Civ. 
App.),  83  S.  W.  215,  217.  See  ante, 
"Transfer  by  Assignment,"  VII,  B. 
3.    Bona  Fide  Purchase. 

The  validity  of  the  title  of  the  as- 
signee of  negotiable  paper  is  dependent 
on  his  good  faith  in  acquiring  it.  Wil- 
son v.  Denton,  82  Tex.  531,  18  S.  W. 
«20;  Greneaux  v.  Wheeler,  6  Tex.  515, 
-523. 

The  note  was  negotiable  in  form,  but 
was  not  transferred  by  endorsement, 
as  is  necessary  to  pass  the  legal  title 
to  such  paper.  It  was  not  in  the  pos- 
session of  the  party  to  whom  it  was 
■made  payable,  nor  is  it  shown  that  the 
person  to  whom  it  was  assigned  be- 
fore maturity  ever  paid  value  for  it. 
It  is  well  settled  that,  under  such  facts, 
it  came  into  the  ownership  of  the 
plaintiff  subject  to  all  defenses  which 
the  maker  of  it  could  urge  against  it, 
were  it  yet  in  the  hands  of  the  payee, 
and  that  he  stands  charged  with  no- 
tice of  the  facts  which  attended  its 
execution.  Davis  v.  Sittig,  65  Tex.  497, 
300. 

If  inadequacy  of  the  consideration 
paid,  or  any  other  fact,  shows  that  the 
purchase  was  not  made  in  good  faith, 
then  the  purchaser  will  not  be  pro- 
tected. (Buchanan  v.  Wren,  10  Tex. 
Civ.  App.  560,  30  S.  W.  1077,  1082, 
1083;  Hynes  v.  Winston  (Civ.  App), 
40  S.  W.  1025;  Wilson  v.  Denton,  82 
Tex.  531,  535,  18  S.  W.  620;  Turner  v. 
Crobe  (Civ.  App.),  44  S.  W.  898.) 
Mulberger  v.  Morgan  (Civ.  App.),  47 
S.  W.  379. 

"The  law  will  not  allow  the  fraudu- 
lent holder  of  a  promissory  note  to 
maintain  an  action  on  it."  Knight  v. 
Booth,  35  Tex.  11,  14. 

3.    Valuable   Consideration, 
a.    Necessity  for. 

If  the  plaintiff  did  not  give  value 
for  the  note,  the  defense  of  a  want  or 


failure  of  consideration,  or  any  other 
matter  of  defense  against  the  note  in 
the  hands  of  the  original  payee  can 
be  made  against  him.  McAlpin  v. 
Finch,  18  Tex.  831,  834;  Greneaux  v. 
Wheeler,  6  Tex.  515,  523. 

Where  it  appears  that  the  plaintiff 
was  the  indorsee  without  considera- 
tion, and  only  for  convenience  of  a 
number  of  bonds  or  promissory  notes, 
the  makers  of  such  obligations  can 
make  any  defense  they  could  if  sued 
by  the  original  payee  or  payees.  El  well 
v.  Tatum,  6  Tex.  Civ.  App.  397,  24 
S.  W.  71,  25  S.  W.  434,  affirmed  in 
93  Tex.  682,  no  op.  See  Morris  v. 
Brown,  38  Tex.  Civ.  App.  266,  271,  85 
S.  W.  1015,  affirmed  in  101  Tex.  650, 
no  op. 

Although  the  bearer  or  indorsee  of 
a  note  has  the  legal  title  to  it,  and 
may  maintain  a  suit  in  his  own  name, 
yet  if  he  paid  no  consideration  for  it, 
or  holds  it  in  trust  for  the  payees,  the 
maker  is  entitled  to  make  any  defense 
which  he  could  make  if  the  payees 
were  the  plaintiffs.  Pas.  Dig.,  art.  222, 
note  285.  Barnett  v.  Logue,  29  Tex. 
282;  Steagall  v.  Levy  &  Co.,  3  App. 
Civ.  Cases,  §  468;  Frank  v.  Kaigler, 
36   Tex.   305,   306. 

The  jury  were  instructed,  that  if  the 
notes  were  the  property  cf  the  origi- 
nal payees,  and  not  cf  the  indorsee, 
who  was  plaintiff,  they  must  find  for 
the  defendant.  This  was  error.  The 
possession  of  the  notes,  as  bearer  or 
indorsee,  with  the  consent  of,  cr  in 
trust  for,  the  payee,  although  they 
were  in  fact  their  property,  was  suffi- 
cient to  authorize  a  recovery,  subject 
to  all  proper  defenses  against  the 
payee.  Pas.  Dig.,  art.  222,  note  285. 
Barnett    v.    Logue,    29    Tex.    282. 

Defendant  purchased  from  a  third 
person  a  negotiable  note,  half  of  which 
was  plaintiff's  property,  on  represen- 
tations that  such  half  belonged  to 
plaintiffs  husband,  against  whom  de- 
fendant held  notes.  Defendant  paid 
his    assignor    one    half    in    cash,    and 


Digitized  by 


Google 


906 


Bills,  Notes  and  Checks 


promised  to  pay  plaintiff's  husband 
the  other  half,  but  never  did  so;  the 
latter  denying  ownership.  Held,  that, 
as  to  plaintiffs  half  interest,  defend- 
ant was  not  a  purchaser  for  value,  so 
as  to  resist  her  recovery  from  him  of 
her  half  of  the  note  on  payment  to  him 
on  maturity.  Kersey  v.  Fuqua  (Civ. 
App.),  75  S.  W.  56. 
b.  What  Constitutes. 
(1)    In  General. 

It  has  been  held  that  a  note  payable 
to  bearer  given  for  land  is  a  valuable 
consideration.  Cameron  v.  Romele,  53 
Tex.  238,  244;  Dodd  v.  Gaines,  82  Tex. 
429,  18  S.  W.  618;  Wilson  v.  Denton, 
82  Tex.   531,  536,   18  S.   W.   620. 

Bank     Placing    Purchase     Price    to 
Credit  of  Indorser. — Wheeler  v.    First 
Nat.  Bank,  3  App.  Civ.  Cases,  §  153. 
(9)    Giving  Credit. 

Where  the  owner  of  a  nonnegoti- 
able  note  places  the  apparent  title  to 
it  in  another  who  induces  a  loan  com- 
pany to  advance  him  money  and  ac- 
cept the  note  as  security  therefor,  the 
owner  is  estopped  from  questioning 
the  validity  of  the  pledge,  and  the 
loan  company  will  be  protected  as  an 
innocent  purchaser.  May  v.  Martin, 
32  Tex.  Civ.  App.  132,  72  S.  W.  840, 
affirmed,  no  op.;  Kemper  v.  Huddles- 
ton,  90  Tex.  182,  37  S.  W.  1066. 
(3)    Forbearance. 

An  agreement  to  forbear  to  prose- 
cute a  suit  to  enforce  a  well-founded 
claim  in  law  or  equity  is  a  sufficient 
consideration  to  support  a  promissory 
note  of  the  debtor  or  of  a  third  per- 
son, when  the  creditor,  in  pursuance 
with  such  agreement,  has  forbearance 
as  agreed  upon.  Brandenstein  v. 
Ebensberger,  71  Tex.  267,  268,  9  S.  W. 
153. 

Such  forbearance  must  be  in  respect 
of  a  well-founded  claim  and  there 
must  be  some  person  liable  to  suit 
therefor.  Brandenstein  v.  Ebensber- 
ger, 71   Tex.   267,  9   S.   W.  153. 

Suit  upon  an  account  for  two  hun- 
dred   and     two    dollars    was    brought 


against  an  administrator,  in  a  justice's 
court;  the  claim  had  not  been  verified 
by  affidavit  and  presented  to  the  ad- 
ministrator for  allowance  under  the 
statute.  An  attachment  was  also  sued 
out  and  was  levied  upon  the  house- 
hold property  of  the  deceased.  The 
administrator,  upon  an  agreement  for 
the  dismissal  of  the  suit  and  release 
of  the  attached  property,  assigned  and 
delivered  an  obligation  to  pay  the 
account  sued  on.  Suit  was  brought 
upon  this  obligation.  Held,  that  there 
was  no  consideration  for  the  obliga- 
tion sued  on  and  the  petition  showing 
all  the  facts,  a  demurrer  thereto  should 
have  been  sustained.  Brandenstein  v. 
Ebensberger,  71  Tex.  267,  9  S.  W.  153. 

(4)  Extension  of  Time  of  Payment  of 
Debt. 

The  extension  of  the  time  for  pay- 
ment of  a  debt  constitutes  a  sufficient 
consideration  for  a  note  to  make  the 
holder  a  purchaser  for  value.  Mansur, 
etc.,  Implement  Co.  v.  Beer,  19  Tex. 
Civ.  App.  311,  45  S.  W.  972,  affirmed 
in  93  Tex.  713,  no  op.;  Steffian  v. 
Milmo  Nat.  Bank,  69  Tex.  513,  6  S. 
W.  823. 

(5)  Execution    of   Note   in   Payment 
Therefor.  * 

The  execution  of  a  note  by  a  pur- 
chaser of  a  negotiable  instrument  as 
payment  therefor  is  a  valuable  consid- 
eration. Wilson  ?\  Denton.  82  Tex. 
531,   18   S.   W.   620. 

(6)  Surrender  of  Valuable  Rights. 
The  action  of  the  plaintiff's  in  per- 
mitting a  contract  to  be  forfeited  was 
in  pursuance  of  a  prior  agreement 
with  the  holder  of  a  note  and  was 
the  surrender  by  plaintiffs  of  a  valu- 
able right,  which  of  itself  constituted 
a  valuable  consideration  for  the  pur- 
chase of  the  note.  So,  if  it  be  con- 
ceded that  at  the  time  the  note  was 
assigned  the  improvements  referred  to 
belonged  to  the  state,  and  not  to  the 
plaintiffs,  nevertheless,  as  this  result 
was  brought  about  at  the  instance  and 
for    the   benefit   of   the    holder   of  the 
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note,  there  was  a  valuable  considera- 
tion for  the  assignment.  Lewis  v. 
Ross  (Civ.  App.),  65  S.  W.  504,  506, 
reversed  in  95  Tex.  358,  on  other 
grounds. 

(7)  Bank  Discounting  Paper  for  De- 
positor. 

Where  a  bank  discounts  paper  for  a 
depositor  who  is  not  in  its  debt*  and 
gives  him  credit  upon  its  books  for 
the  proceeds  of  such  paper,  it  is  not 
a  bona  fide  holder  for  value  so  as  to 
be  protected  against  infirmities  in  the 
paper,  unless,  in  addition  to  the  mere 
fact  of  crediting  the  depositor  with 
the  proceeds  of  the  paper,  some  other 
valuable  consideration  passes.  Such  a 
transaction  simply  creates  the  relation 
of  debtor  and  creditor  between  the 
bank  and  the  depositor.  Sperlin  v. 
Peninsular  Loan,  etc.,  Co.  (Civ.  App.), 
103  S.  W.  232,  233. 

If,  however,  before  receiving  notice 
of  any  infirmity  in,  the  paper  the  bank 
pays  out  on  the  checks  of  the  de- 
positor the  full  amount  due  him,  in- 
cluding the  discount,  it  becomes  a 
purchaser  for  value,  and  is  then  en- 
titled to  full  protection.  Sperlin  v. 
Peninsular  Loan,  etc.,  Co.  (Civ.  App.), 
103  S.   W.  232,  233. 

Illustration. — A,  who  was  engaged 
in  a  disccunt  and  banking  business, 
purchased,  at  a  discount,  papers,  in- 
cluding the  drafts  sued  on,  from  a 
jewelry  company,  placing  the  entire 
amount  to  the  credit  of  that  company. 
The  jewelry  company  had  practiced  a 
fraud  upon  B.,  by  selling  to  him 
worthless  jewelry  under  a  contract  of 
guaranty  which  it  had  refused  or 
failed  to  comply  with,  and  which  was 
known  to  A  before  the  suit.  It  is 
not  shown  that  any  money  whatever 
was  actually  paid,  or  thing  of  value 
parted  with  by  A,  upon  the  strength 
of  the  indorsement  or  discount  of  the 
drafts  accepted  by  B.,  or  any  of  the 
other  paper  purchased  from  the  jewelry 
company.  Under  such  circumstances, 
A  can  not  be  regarded  as  a  bona  fide 


holder  of  said  acceptances  for  value. 
Sperlin  v.  Peninsular  Loan,  etc.,  Co. 
(Civ.  App.),  103  S.  W.  232,  233. 

(8)  Payment  of  Present  Indebtedness. 

When  a  negotiable  instrument  is 
transferred  before  due  and  without 
notice,  in  such  manner  as  to  pass  the 
legal  title,  although  done  in  payment 
of  a  present  debt  of  the  assignee,  the 
holder  is  protected  against  defenses 
which  would  be  available  against  the 
original  payee.  Blum  v.  Loggins,  53 
Tex.   121,  137. 

(9)  Payment  of  Pre-Existing  Indebt- 
edness. 

In  First  Nat.  Bank  v.  Western  Mtg.,. 
etc.,  Co.,  6  Tex.  Civ.  App.  59,  61,  24 
S.  W.  691,  reversed,  on  other  grounds, 
in  86  Tex.  636,  it  is  said  that:  "It 
has  been  steadily  held  by  a  long  line 
of  decisions  in  this  state,  that  an 
antecedent  or  pre-existing  debt  is  not 
a  sufficient  consideration  as  a  basis 
for  an  innocent  purchaser  without  no- 
tice. Overstreet  v.  Manning,  67  Tex. 
657,  659,  4  S.  W.  248;  Watkins  v.  Ed- 
wards, 23  Tex.  443;  Ayres  v.  Duprey, 
27  Tex.  593;  Bailey  v.  Tindall,  59  Tex. 
540;  McKamey  v.  Thorp,  61  Tex.  648." 

In  the  case  of  McKamey  v.  Thorp, 
61  Tex.  648,  653,  it  is  said:  "It  seems 
to  be  held  by  the  great  weight  of 
American  authority  that  a  creditor 
who  buys  from  his  debtor,  and  pays 
the  consideration  money  by  merely 
crediting  the  amount  upon  a  pre-ex- 
isting debt,  is  not  a  bona  fide  pur- 
chaser for  value."  See  Bennett  v. 
Carsner,  1  App.  Civ.  Cases,  §§  618, 
620. 

Since  the  above  decision  was  ren- 
dered, the  same  court,  in  the  case  of 
Harrington  v.  Clafflin  (not  yet  re- 
ported), has  overruled  that  portion  of 
the  opinion  and  enforces  the  rule  laid 
down  in  Heffron  v.  Cunningham,  76 
Tex.  312,  321,  13  S.  W.  259,  to  the 
effect  that  a  purchaser  of  an  under- 
due  negotiable  note,  secured  by  a  lien 
on  realty,  is  an  innocent  holder  of  the 
note   and   security,   even   though   taken 
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in  payment  of  pre-existing  debt.  Van 
Burkleo  v.  Southwestern  Mfg.  Co. 
(Civ.  App.),  39  S.  W.  1085,  1088,  af- 
firmed in  93  Tex.  742,  no  op. 

This  ruling  is  supported  in  the  fol- 
lowing cases:  Blum  v.  Loggins,  53  Tex. 
121,  137;  Greneaux  v.  Wheeler,  6  Tex. 
515,  528;  Heffron  v.  Cunningham,  76 
Tex.  312,  318,  13  S.  W.  259;  Adoue 
v.  Tankersley  (Civ.  App.),  28  S.  W. 
346,  347;  Planters'  Bank  v.  Evans,  36 
Tex.  592,  595;  Rowe  v.  Gohlman,  44 
Tex.  Civ.  App.  315,  321,  98  S.  W. 
1077;  Herman  v.  Gunter,  83  Tex.  66, 
18  S.  W.  428;  Raatz  v.  Gordon  (Civ. 
App.),  51  S.  W.  651,  652;  Alstin  v. 
Cundiff,    52    Tex.    453,    464. 

In  Blum  v.  Loggins,  53  Tex.  121, 
137,  a  contrary  doctrine  is  sought  to 
be  maintained  on  the  authority  of 
the  case  of  Ayres  v.  Duprey,  27  Tex. 
593,  and  similar  cases.  But  the  court 
said:  "That  case  decides  an  entirely 
different  question  from  that  now  un- 
der consideration.  The  point  there 
ruled  was,  that  a  credit  entered  upon 
an  execution  would  not  constitute  the 
plaintiff  a  bona  fide  purchaser  for  a 
valuable  consideration,  under  the  regis- 
tration laws.  As  nothing  in  fact  was 
paid  by  the  plaintiff,  but  a  mere  credit 
entered  upon  the  execution,  which 
could  be  set  aside,  if  the  land  did  not 
in  fact  belong  to  the  defendant  in  ex- 
ecution, he  woujd  not  acquire  by 
such  purchase  a  valid  title,  merely  be- 
cause the  title  to  the  land  stood  in 
the  name  of  the  defendant  upon  the 
record,  though  in  fact  and  in  truth 
he  was  neither  in  law  or  equity  en- 
titled  to   it." 

"When  the  question  is  in  regard  to 
the  bona  fide  transfer  for  value  in  the 
due  course  of  business  of  negotiable 
instruments,  it  is  altogether  different, 
as  is  plainly  to  be  seen  by  the  de- 
cisions of  this  court,  both  before  and 
since  the  determination  of  the  case 
of  Ayres  v.  Duprey,  27  Tex.  593. 
(Greneaux  v.  Wheeler,  6  Tex.  515, 
526;  Planters'   Bank  v.  Evans,  36  Tex. 


592.)"  Blum  v.  Loggins,  53  Tex.  121, 
137. 

The  overruled  doctrine  proceeds  upon 
the  principle  "that  the  creditor  receiv- 
ing the  conveyance  divests  himself  of 
no  right,  and  places  himself  in  no 
worse  situation  than  he  would  have  been 
if  he  had  received  notice  of  the  prior 
title  existing  in  the  property  in  favor 
of  a  third  party.  He  is  treated  as 
advancing  nothing  on  the  faith  of  his 
purchase,  and  as  losing  nothing  if  the 
apparent  title  of  his  vendor  should 
prove  worthless."  Van  Burkleo  r. 
Southwestern  Mfg.  Co.  (Civ.  App.),  39 
S.  W.  1085,  1086,  affirmed  in  93  Tex. 
742,   no   op. 

Holder  Taking  as  Agent  for  Payee, 
— When  the  holder  of  a  negotiable 
note  takes  the  legal  title  to  the  same 
merely  as  the  agent  of  the  payee,  by 
whom  it  has  been  indorsed  to  him, 
and  has  himself  no  interest  in  the 
paper,  but  merely  authority  to  collect 
it  and  apply  the  proceeds  to  a  debt 
due  him,  the  maker  may  avail  himself 
of  any  defense  to  which  he  would  be 
entitled  if  sued  directly  by  the  in- 
dorser.     Blum  v.  Loggins,  53  Tex.  121. 

Where  the  payee  transfers  a  note 
in  New  York  state,  before  maturity, 
in  part  payment  of  an  existing  debt 
the  courts  of  Texas  will,  in  an  action 
on  the  note,  apply  the  rule  laid  down 
by  the  court  of  last  resort  of  New 
York,  that  such  transferee  takes  tie 
note  subject  to  any  defense  available 
against  the  payee.  Holt  v.  McCann 
(Civ.  App.),  42  S.  W.  310. 

(10)     Collateral   Security   for  Pre-Ex- 
isting Indebtedness, 
(a)    In  General. 

The  transfer  of  a  promissory  note 
as  collateral  security  for  a  pre-exist- 
ing debt  is  in  due  course  of  trade  and 
for  a  valuable  consideration,  and  that 
the  holder  of  such  security  is  a  holder 
in  good  faith.  A  party  having  such 
an  interest  in  the  note  prior  to  ma- 
turity, would  be  an  innocent  holder, 
and    it   would   not    be    subject,  in  his 
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hands,  to  equities  existing  between 
the  original  parties  to  it,  he  having 
no  notice  of  such  equities.  Greneaux 
v.  Wheeler,  6  Tex.  515;  Liddell  v. 
Grain,  53  Tex.  549;  Kauffman  v.  Robey, 
60  Tex.  308;  Marx  z/.  Dreyfus  (Civ. 
App.),  26  S.  W.  232;  Bruce  v.  First 
Nat.  Bank,  25  Tex.  Civ.  App.  295,  60 
S.  W.  1006,  affirmed  in  94  Tex.  694, 
no  op.;  Kauffman  v.  Robey,  60  Tex.  308; 
Brown  v  Thompson,  79  Tex.  58,  15 
S.  W.  168;  Claflin  &  Co.  v.  Harring- 
ton, 23  Tex.  Civ.  App.  345,  349,  56  S. 
W.  370;  Herman  v.  Gunter,  83  Tex. 
S6,  69,  18  S.  W.  428;  Texas  Banking, 
etc.,  Co.  v.  Turjiley,  61  Tex.  365; 
Luter  v.  Roberts  (Civ.  App.),  39  S. 
W.  1002;  McDaniel  v.  Chinski,  23  Tex. 
Civ.  App.  504,  57  S.  W.  922;  Martin 
v.  German-American  Nat.  Bank  (Civ. 
App.),  102  S.  W.  131,  132;  Planters' 
Bank  v.  Evans,  36  Tex.  592,  595; 
Rohde  v.  Lafayette  Lodge,  15  Tex. 
446;  Rawles  v.  Perkey,  50  Tex.  311; 
Blum  v.  Loggins,  53  Tex.  121;  Staff 
v.  First  Nat.  Bank  (Civ.  App.),  97  S. 
W.  1089,  1090;  Merlin  v.  Manning,  2 
Tex.  351,  353;  Martel  v.  Hernsheim, 
5  Tex.  205;  Knight  v.  Holloman,  6 
Tex.  153,  161;  Frazier  v.  Moore,  11 
Tex.  755,  760;  DeCordova  v.  Atchi- 
son, 13  Tex.  372;  Eason  v.  Locherer, 
42  Tex.  173;  Allen  v.  Pannell,  51  Tex. 
165,  168;  Liddell  v.  Crain,  53  Tex. 
549,  555;  Heffron  v.  Cunningham,  76 
Tex.    312,    13    S.    W.    259. 

The  holder  of  negotiable  paper  ac- 
quired before  maturity  as  collateral 
security  for  a  pre-existing  debt  will 
be  protected  as  an  innocent  holder, 
unless  he  had  notice  at  the  time  he 
acquired  it  of  defenses  of  the  maker 
against  the  payee.  The  same  prin- 
ciple applies,  though  the  transfer  of 
the  notes  was  made  in  another  state 
whose  courts  do  not  recognize  the 
rights  of  an  assignee  as  an  inno- 
cent purchaser  for  value  under  such 
circumstances.  Alexander  v.  Bank  of 
Lebanon,  19  Tex.  Civ.  App.  620,  47 
S.  W.  840;  Greneaux  v.  Wheeler,  6 
Tex.     515,    528;    Liddell    v.    Crain,    53 


Tex.  549;  Heffron  v.  Cunningham,  76- 
Tex.  312,  318,  13  S.  W.  259;  Brown  v. 
Thompson,  79  Tex.  58,  15  S.  W.  168;. 
Herman  v.  Gunter,  83  Tex.  66,  18  S.. 
W.  428. 

Commercial  and  many  other  laws  of 
universal  application  are  .not  exclu- 
sively the  laws  of  a  particular  state,, 
and  will  be  determined  by  the  courts. 
of  each  state  for  themselves,  though 
the  transaction  occur  in  another  juris- 
diction. Alexander  v.  Bank  of  Lebanon,. 
19    Tex.    Civ.    App.    620f  47    S.    W.    840. 

In  Alexander  v.  Bank  of  Lebanon,. 
19  Tex.  Civ.  App.  620,  624,  47  S.  W. 
840,  it  is  said:  "In  two  of  them,  how- 
ever (Liddell  v.  Crain,  53  Tex.  549,. 
555,  and  Brown  v.  Thompson,  79  Tex. 
58,  15  S.  W.  168),  counsel  for  appel- 
lant concede  that  the  question  was 
presented  and  decided  against  their 
contention.  It  is  urged  that  these 
cases  were  not  well  considered;  that 
they  are  unsound  in  principle,  and 
should  be  overruled.  We  are  not 
prepared  to  concur  with  either  of 
these  views." 

The  case  is  stronger  for  holding  the- 
assignee  a  bona  fide  purchaser,  when,, 
in  addition  to  the  pre-existing  debt, 
money  is  advanced  by  him  for  the 
benefit  of  the  apparent  holder  of  the- 
note.  Kauffman  v.  Robey,  60  Tex. 
308. 

But  see  Studebaker  Bros.  Mfg.  Co.. 
v.  First  Nat.  Bank  (Civ.  App.),  42  S. 
W.  573,  574,  affirmed  in  93  Tex.  739„ 
no  op.,  wherein  it  is  held  that  the 
notes  having  been  transferred  to  plain- 
tiff as  collateral  security  for  a  pre- 
existing debt,  he  had  no  greater  rights 
than  the  transferrer  would  have  pos- 
sessed. 
(b)    Debt  Less  than  Note. 

It  can  make  no  difference  that  the 
transfer  was  only  as  collateral  secu- 
rity for  a  debt  less  in  amount  than  the 
note.  Such  a  transfer  is  in  due  course 
of  trade  and  for  a  valuable  considera- 
tion. Kauffman  v.  Robey,  60  Tex. 
308;  Jackson  v.  Fawlkes  (Sup.),  20  S~ 
W.  136. 
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Where  the  note  had  been  trans- 
ferred as  collateral  security  for  a  debt 
-of  less  amount  than  the  note,  and  the 
plaintiff  admitted  that  the  note  was 
so  transferred,  and  set  out  the  debt 
for  which  the  note  sued  on  was  held 
-as  collateral,  a  demurrer  to  these 
pleadings,  because  they  showed  only 
a  partial  assignment  of  the  note,  and 
that  the  plaintiff  cculd  not  maintain 
a  suit  thereon,  was  properly  overruled. 
Jackson  v.  Fawlkes  (Sup.),  20  S.  W. 
136.  , 

A  homestead  was  deeded  to  creditors 
who  reconveyed  for  notes  with  vend- 
or's lien  reserved  which  they  held  as 
security  for  their  debt — the  transaction 
oeing  in  effect  a  mortgage — and  these 
notes  were  transferred  by  the  payees 
to  their  creditors,  who  took  them,  to- 
gether with  other  property,  as  security 
for  the  payees'  debts  to  them.  Held, 
that  in  order  to  enforce  the  notes  and 
lien  such  assignees  must  show  what 
was  due  upon  the  debt  for  which  they 
held  the  notes  and  what  other  security 
they  held  therefor,  so  as  to  appear 
equitably  entitled  to  enforce  such  notes 
and  lien  to  secure  themselves.  Har- 
rington v.  Claflin  &  Co.,  91  Tex.  294, 
42  S.  W.  1055.  See  Wright  v.  Hardie 
&  Co.,  88  Tex.  653,  32  S.  W.  885. 

Where  it  appears  that  the  maker  of 
the  notes  has  a  good  defense  against 
the  payees,  it  devolves  upon  the  as- 
signees of  the  notes,  who  hold  them  as 
collateral  security  to  prove  that  the 
debt  secured  by  these  notes  has  not 
been  paid,  how  much  is  due  upon  it, 
and  what  other  security  they  hold  out 
of  which  it  might  be' paid  without  in- 
jury to  them  and  by  which  the  home- 
stead of  the  makers  of  the  notes  would 
he  protected.  Harrington  v.  Claflin  & 
Co.,  91  Tex.  294,  299,  42  S.  W.   1055. 

The  payee  of  a  note,  who  assigned 
the  same  to  avoid  the  payment  of 
debts,  indorsed  upon  it  at  the  time  of 
the  assignment  a  credit  for  an  amount 
agreed  to  have  been  due  from  the 
payee  to  the   assignee.     Upon   the   as- 


signment, in  a  suit  by  such  assignee, 
held,  that  the  assignee  having  by  vir- 
tue of  the  assignment  the  legal  title 
to  the  note,  could  maintain  a  suit  in 
his  own  name  thereon,  and  upon  re- 
covery could  retain  as  his  own  the 
amount  of  the  credit,  and  hold  the 
balance  in  trust  as  the  property  of  the 
original  payee;  that  the  maker  could 
offset  any  valid  claim  held  against  the 
original  payee  to  extent  of  the  balance 
over  and  above  the  credit  indorsed 
Eason  v.  Locherer,  42  Tex.  173. 
(11)    Confederate  Notes  and  Bills. 

The  defense  of  innocent  purchaser 
for  valuable  consideration  can  not  be 
sustained  when  the  consideration  paid 
was  Confederate  notes  or  bills.  Willis 
v.  Johnson,  38  Tex.  303. 

c.  Presumption  of  Consideration. 
The  endorsee  of  a  negotiable  note  is 

presumed  to  have  paid  a  valuable  con- 
sideration for  it,  and  the  burden  of 
proof  is  upon  one  attacking  the  trans- 
fer to  show  that  he  had  not.  Bom 
fides  is  the  rule;  mala  fides  must  be 
proven.  Buchanan  v.  Wren,  10  Tex 
Civ.  App.   560,   30  S.   W.   1077. 

The  holder  of  a  note  payable  in  spe- 
cific articles  to  a  named  payee,  or 
bearer,  is  not  bound  to  prove  that  he 
gave  value  for  it,  in  order  to  maintain 
suit  upon  it  against  the  maker.  Such 
an  instrument  imports  value  received 
from  whomsoever  may  be  the  bearer 
of  it.  McDonough  v.  Vansickle,  32 
Tex.  134,  135.  See  post.  "Presump- 
tions in  Favor  of  Holder,"  VIII,  D. 

d.  Inadequacy  of   Consideration. 

A  promissory  note  given  by  the  pur- 
chaser of  a  note  paper  would  be  a 
valuable  consideration,  but  inadequacy 
in  price  would  be  a  circumstance  on 
the  issue  of  good  faith.  Wilson  v. 
Denton,  82  Tex.  531,  IS  S.  W.  620. 
4.  In  Ordinary  and  Usual  Course  of 
Trade. 

The  rule  that  to  support  the  holder's 
title  the  transfer  must  be  bona  fide  and 
for  a  valuable  consideration  was  usu- 
ally  expressed    in    the    earliest    cases 
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with  the  qualification  that  the  notes 
must  have  been  received  in  the  usual 
course  of  trade.  Greneaux  v.  Wheeler, 
-6  Tex.   515,  527. 

Article  265  of  the  Revised  Statutes, 
omitting  the  word  "in  the  usual  course 
of  trade,"  can  not  affect  the  sale;  for  it 
would  be  admissible  always  to  estab- 
lish mala  fides  by  circumstantial  evi- 
dence, and  the  manner  in  which  the 
title  should  be  acquired  would  be  a 
subject  of  inquiry  as  tending  to  estab- 
lish the  main  fact  of  good  or  bad  faith. 
Wilson  v.  Denton,  82  Tex.  531,  18  S. 
W.  620.  See,  also,  Davis  v.  Gray,  61 
Tex.  506;  Kauffman  v.  Robey,  60  Tex. 
308,  310. 

What  is  meant  by  the  usual  course 
of  trade  has  been  much  discussed,  and 
attempts  have  been  made  to  limit  the 
description  to  cases  in  which  the 
holder  has  made  an  actual  advance  in 
money,  or  its  equivalent,  for  the 
paper.  Greneaux  v.  Wheeler,  6  Tex. 
515,    527. 

Quaere,  as  to  the  rule  requiring  a 
note  in  certain  cases  to  have  been 
taken  in  the  usual  course  of  trade. 
■Greneaux  v.  Wheeler,  6  Tex.  515. 

Payment  of  Debt. — One  who  ac- 
quires a  negotiable  promissory  note  in 
payment  of  an  existing  debt  is  a  pur- 
chaser for  value  and  in  the  usual 
course  of  trade.  Heffron  v.  Cunning- 
ham, 76  Tex.  312,  318,  13  S.  W.  259, 
and  authorities  cited;  Blum  v.  Loggins, 
53  Tex.  121,  137;  Alstin  v.  Cundiff,  52 
Tex.  453;  Herman  v.  Gunter,  83  Tex. 
-66,  69,  18  S.  W.  428.  See  post,  "Pay- 
ment of  Pre-Existing  Indebtedness," 
VIII,  B,  3,  b,  (9). 

A  note  received  in  payment  of  or  as 
security  for  a  precedent  debt  is  taken 
in  the  usual  course  of  trade.  Greneaux 
v.  Wheeler,  6  Tex.  515. 

Purchasers  of  notes  at  a  receiver's 
•sale,  can  not  be  held  to  have  received 
-negotiable  paper  "in  the  ordinary  and 
usual  course  of  business."  (Randolph 
Com.  Paper,  §  991;  Daniel  Neg.  Instru- 
ment, §  781;  Tied.  Com.  Paper,  §  294.) 


Therefore,  they  stand  in  the  attitude 
the  original  payee  would  have  oc- 
cupied were  it  still  the  owner  and 
holder  of  the  notes.  Perry  v.  Dowdell, 
38  Tex.  Civ.  App.  96,  100,  84  S.  W.  833, 
affirmed  in  101  Tex.  653,  no  op. 

5.    Want  of  Notice  of  Defenses, 
a.    Necessity  for  Want  of  Notice. 

If  the  holder  has  notice  when  he  pur- 
chases the  note  that  it  is  void  or  sub- 
ject to  equitable  defenses  in  the  hands 
of  the  parties  from  whom  he  purchases 
it,  he  will  take  it  subject  to  the  same 
equities  as  that  party.  Watson  v. 
Flanagan,  14  Tex.  354;  Greneaux  v. 
Wheeler,  6  Tex.  515,  523;  National 
Exch.  Bank  v.  Jackson  (Civ.  App,,), 
33  S.  W.  277;  Median  v.  Abeel  (Civ. 
App.),  47  S.  W.  1041,  1042,  affirmed  in 
93  Tex.  690,  no  op.;  Bennett  v.  Cars- 
ner,  1  App.  Civ.  Cases,  §§  618,  650; 
Houghton  v.  Rogan,  17  Tex.  Civ.  App. 
285,  287,  42  S.  W.  1018;  Breneman  v. 
Mayer,  24  Tex.  Civ.  App.  164,  58  S.  W. 
725,  affirmed  in   94  Tex.  703,   no  op. 

Where  indorsee  knew  at  the  time  of 
his  purchase  that  one-half  of  the  pro- 
ceeds belonged  to  another  than  S.,  he 
could  not,  therefore,  have  relied  upon 
the  legal  presumption  that  the'  title 
was  in  S.  Kersey  v.  Fuqua  (Civ.  App.), 
75   S.   W.   56,   57. 

L.  transferred  the  note  to  S.  for  the 
purpose  of  defeating  the  defenses  to 
same.  At  the  time  of  the  transfer  of 
the  note  sued  on  S.  was  cognizant  of 
such  facts  as  put  him  upon  notice  of 
the  defenses  to  said  note,  and  he  is 
not  an  innocent  holder  thereof.  Smith 
v.  Roach  (Civ.  App.),  51  S.  W.  292, 
293,  affirmed  in  93  Tex.   739,   no  op. 

A  purchaser  of  a  note  for  value  be- 
fore maturity  is  entitled  to  recover 
thereon  against  the  maker,  notwith- 
standing a  failure  of  consideration,  un- 
less he  had  actual  or  constructive 
notice  thereof.  First  Nat.  Bank  v. 
Oliver,  16  Tex.  Civ.  App.  428,  41  S. 
W.    414. 

A  person  having  notice  of  fraud  at 
the  making  of  a  note,  when  it  accepted 
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the  same,  is  not  entitled  to  protection 
as  a  bona  fide  holder.  Edmonds  v.  Iron 
City  Nat.  Bank  (Civ.  App.),  32  S.  W. 
1067,  affirmed  in  93  Tex.  682,  no  op.; 
Terhune  v.  First  Nat.  Bank,  24  Tex. 
Civ.  App.  242,  60  S.  W.  352,  affirmed 
in  94  Tex.  711,  no  op.;  Goodson  v. 
Johnson,  35  Tex.   622. 

It  is  clear  that  a  holder  is  not  an 
innocent  purchaser  of  the  notes,  where 
the  facts  indicate  that  he  was  the  chief 
actor  in  the  perpetration  of  the  fraud 
upon  the  party  liable.  Mayes  v.  Mc- 
Elroy  (Civ.  App.),  81  S.  W.  344,  346. 

Fictitious  and  Simulated  Sale. — The 
holder  of  a  vendor's  lien  note  on 
homestead  property  who  has  notice 
that  the  sale  of  the  property  was  fic- 
titious and  simulated  for  the  purpose 
of  procuring  credit  by  means  of  such 
note,  is  not  entitled  to  foreclose  a  lien 
on  the  property.  Schneider  v.  Sand- 
ers, 26  Tex.  Civ.  App.  169,  61  S.  VV. 
727. 

Notice  of  Payment. — Where  the 
plaintiff  legally  admits  that  when  he 
received  the  note  from  the  payee  he 
knew  it  was  paid,  he  has  no  greater 
rights  than  the  payee  of  the  note  to 
recover  the  sum  called  for  therein. 
Pettigrew  v.  Dix,  33  Tex.  277,  279. 

Notice  of  Scheme  to  Defraud  Cred- 
itors.— Where  the  execution  of  the 
note,  and  the  indorsement  in  blank, 
was  a  fraudulent  scheme  to  defraud 
the  creditors;  and  the  note  was  never 
delivered  to  the  payee,  the  purchase 
not  having  been  accompanied  by  de- 
livery of  the  note,  the  holder  knowing 
the  fact  of  nondelivery,  he  bought  it 
out  of  the  usual  course  of  business,  and 
was  not  a  bona  fide  holder  thereof, 
Hillebrant  v.  Ashworth,  18  Tex.  307, 
308;  Texas  Banking,  etc.,  Co.  v.  Turn- 
ley,  61  Tex.  365,  369;  but  must  be  held 
to  have  had  full  knowledge  of  the 
fraudulent  intent  and  purpose.  Black- 
man  v.  Houssels  (Civ.  App.).  35  S.  W. 
511,  513,  affirmed  in  93  Tex.  655,  no  op. 

Fraudulent  Transfer  of  Paper. — Evi- 
dence considered  and  held  to   support 


a  finding  that  a  note  given  for  wagons 
was  without  consideration,  the  wagons 
not  being  as  represented,  and  that  the 
indorsement  of  the  note  by  the  wagon 
company  to  a  bank  and  suit  thereby 
as  an  innocent  purchaser  was  a  mere 
fraudulent  attempt  to  force  the  pay- 
ment of  an  unjust  claim,  where  the 
bank  knew  of  such  want  of  considera- 
tion and  was  protected  by  a  bond  from 
the  wagon  company  indemnifying  it 
against  payment  of  costs,  attorney  fees 
or  loss  of  suit.  State  Bank  v.  Blakey 
&  Co.,  35  Tex.  Civ.  App.  87,  79  S.  W. 
331,  affirmed  no  op. 

Assignees  of  a  note,  with  notice  of  a 
covenant  by  the  payee  not  to  sue  at 
maturity,  are  bound  by  such  covenant 
in  so  far  as  it  operates  to  suspend  the 
right  of  action;  but  they  are  not  liable 
for  damages  for  the  breach  of  said 
covenant.  Blair  v.  Reid,  20  Tex.  310, 
311. 

A  promissory  note,  given  to  compro- 
mise a  threatened  suit  for  slander,  the 
note  being  procured  to  be  given  by 
the  defendant  without  any  valid  or 
sufficient  consideration,  and  by  taking 
advantage  of  his  ignorance,  and  prac- 
ticing upon  his  fears,  of  which  the 
plaintiff  had  notice  at  least,  if  he  was 
not  a  party,  can  not  be  recovered  upon. 
Hillebrant  v.  Ashworth,  18  Tex.  307. 

The  transfer  of  a  note  by  the  hus- 
band, to  a  third  party  in  the  due  course 
of  trade,  without  notice  that  it  was  in 
fact  the  wife's  separate  property,  would 
invest  the  transferee  with  a  valid  title 
to  the  note.  "The  holder  of  such  a 
note,  though  acquired  from  the  hus- 
band, if  with  notice  of  the  wife's  title 
to  it,  would  acquire  no  title  to  it.  Rose 
v.  Houston,  11  Tex.  324,  326;  Hamilton 
7».  Brooks,  51  Tex.  142,  145."  Linn  v. 
Willis,  1  Posey  158,  164. 

Answer  Not  Charging  Notice.— The 
assignee  of  a  negotiable  note  retaining 
a  vendor's  lien,  and  transferred  before 
maturity,  sued  the  maker  and  prayed 
for  a  foreclosure  of  the  lien.  The 
maker   answered,   pleading    failure    of 
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consideration,  and  put  in  a  claim  for 
improvements  and  for  that  portion  of 
the  purchase  money  he  had  already 
paid.  Held,  in  the  absence  of  an  alle- 
gation charging  the  assignee  with  no- 
tice of  the  failure  of  consideration,  the 
answer  presented  no  defense.  Gee  v. 
Saunders.  66  Tex.  333,  1   S.  W.  273. 

b.   What  Constitutes  Notice. 
(1)    In  General. 

Notice  exists  where  knowledge  is 
actually  brought  home  to  the  party  to 
be  affected  by  it,  or  when  he  might, 
by  the  use  of  reasonable  diligence, 
have  informed  himself  of  the  exist- 
ence of  certain  facts.  Turner  v.  Grobe 
(Civ.  App.),  44  S.  W.  898,  906. 

Express  notice  is  not  indispensable 
to  invalidate  the  title  of  the  holder  of 
a  promissory  note  or  bill  payable  to 
bearer  or  payable  to  order  and  in- 
dorsed in  blank,  who  has  received  it 
from  a  person  who  was  not  the  owner. 
It  will  be  sufficient  if  the  circumstances 
be  of  such  a  strong  and  pointed  char- 
acter as  necessarily  to  cast  a  shade 
over  the  transaction  and  put  the 
holder  upon  inquiry,  presenting  a  case 
of  that  gross  negligence  which  is  tanta- 
mount to  |>ad  faith.  Greneaux  v. 
Wheeler,  6  Tex.  515. 

"The  ordinary  rule  of  constructive 
notice  which  applies  to  the  purchase  of 
other  property  is  not  applicable,  and 
does  not  apply  as  to  negotiable  in- 
struments acquired  before  maturity. 
As  to  such  instruments,  the  true  test 
is  that  of  good  or  bad  faith."  Hynes 
r.  Winston  (Civ.  App.),  40  S.  W.  1025. 
See,  generally,  the  title  NOTICE. 

"If  the  purchaser  of  commercial  pa- 
per has  no  direct  knowledge  or  trust- 
worthy information  of  the  defense 
which  the  maker  may  have  against  the 
original  payee,  and  acquires  it  before 
maturity,  and  for  a  valuable  and  suffi- 
cient consideration,  he  is  entitled  to 
protection  as  an  innocent  holder." 
Mulberger  v.  Morgan  (Civ.  App.),  47 
S.  W.  379. 

2    Tex— 58 


Notice  of  Partial  Failure  of  Con- 
sideration.— Notice  to  an  intending  pur- 
chaser of  a  note  given  for  land,  that 
there  is  a  partial  failure  of  the  title  to 
the  land,  puts  him  upon  inquiry  as  to 
whether  the  failure  of  consideration 
for  the  note  is  not  entire.  Meade  v. 
Sandidge,  9  Tex.  Civ.  App.  360,  30  S. 
W.  245,  affirmed  in  93  Tex.  667,  no  op. 

Prior  Vendor's  Lien  Notes. — A  pur- 
chaser for  value  in  good  faith  of 
vendor's  lien  notes  is  not  affected  by 
prior  vendor's  lien  notes  which  were 
given  to  the  vendor  on  a  sale  prior  to 
the  sale  in  which  the  notes  in  question 
were  given,  and  were  assigned  by  him, 
where  a  deed  back  from  the  first  pur- 
chaser to  the  vendor,  reciting  as  a 
consideration  the  sum  for  which  the 
first  notes  were  given,  was  recorded  in 
the  meantime,  and  the  purchaser  of 
the  latter  notes  had  no  notice  that  the 
earlier  notes  were  outstanding.  Man- 
sur,  etc.,  Implement  Co.  v.  Beer,  19 
Tex.  Civ.  App.  311,  45  S.  W.  972,.  af- 
firmed in  93  Tex.  713,  no  op.;  Moran 
v.  Wheeler,  87  Tex.  179,  27  S.  W.  54, 
affirming  26  S.  W.  297;  Southern,  etc., 
Loan*  Ass'n  v.  Brackett,  91  Tex.  44,  40 
S.  W.  719,  720. 

Failure  of  Consideration — Original 
Vendor  of  Land. — Where  E.  granted 
land  with  general  warranty  to  B.,  and 
subsequently  B.  sold  the  land  to  a 
third  party,  taking  his  note  therefor,  E. 
can  not  hold  the  note  as  a  bona  fide 
purchaser  for  value,  although  it  was 
indorsed  to  her  before  maturity  in  pay- 
ment by  B.,  the  payee,  if  the  title  to 
the  land  fail,  thereby  causing  a  failure 
of  consideration.  National  Exch.  Bank 
v.  Jackson  (Civ.  App.),  33  S.  W.  277. 

Conditions  Precedent  to  Issuance  of 
Bonds. — A  bona  fide  holder  of  nego- 
tiable bonds  or  coupons  transferable 
by  delivery  can  not  be  held  responsible 
for  any  misconduct  or  default  of  the 
parties  issuing  them,  for  such  holder 
may  well  presume  that  every  condition 
precedent  to  their  lawful  issuance  has 
been  complied  with  by  such  parties. 
San  Antonio  v.  Lane,  32  Tex.  405. 
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Such  a  holder  is  chargeable  only  with 
knowledge  of  the  law  authorizing  the 
issue  of  such  bonds.  San  Antonio  v. 
Lane,   32  Tex.   405. 

Facts  Held  Not  to  Constitute  No- 
tice. — Sligh  &  Co.  were  authorized  by 
Nigro  &  Co.  to  draw  a  draft  for  a  car 
of  oranges.  The  National  Bank  of 
Commerce  guaranteed  the  payment  of 
the  draft  for  a  car  of  oranges.  Sligh 
&  Co.  drew  their  sight  draft  on  Nigro 
&  Co.  for  $660,  purporting  to  be 
for  one  car  of  oranges,  which  draft, 
with  a  bill  of  lading  for  one  car  of 
oranges,  was  presented  to  the  First 
National  Bank  of  Arcadia,  and  the 
amount  of  the  draft  was  paid  by  it  to 
Sligh  &  Co.  on  the  faith  of  the  guaran- 
tee contained  in  the  telegram  of  the 
National  Bank  of  Commerce.  At  the 
time  of  such  payment  the  bank  had  no 
notice  that  the  car  contained  any  fruit 
except  oranges,  or  that  the  draft  was 
for  anything  except  the  price  of  a  car 
of  oranges.  The  draft  was  a  nego- 
tiable instrument.  The  purchase  of 
the  draft  under  these  facts  constituted 
the  bank  an  innocent  purchaser,  and  it 
was  entitled  to  recover  in  a  suit  against 
the  drawee  and  his  guarantor  the  full 
amount  of  the  draft.  Blaidsell,  etc., 
Co.  v.  Citizens'  Nat.  Bank,  96  Tex. 
026,  75  S.  W.  292,  62  L.  R.  A.  968,  97 
Am.  St.  Rep.  944;  Tolerton  &  Stetson 
Co.  v.  Anglo-California  Bank,  112 
Iowa,  706,  84  N.  W.  930,  50  L.  R.  A. 
777.  The  fact  that  it  was  not  the  in- 
tention of  the  drawee  that  the  draft 
should  embrace  anything  but  the  price 
of  the  oranges,  and  that  the  car  con- 
tained other  fruit  than  oranges,  in  the 
absence  of  notice  to  the  First  National 
Bank  of  Arcadia  at  the  time  of  its 
payment  of  the  draft,  can  not  affect 
the  matter.  First  Nat.  Bank  v.  Nigro 
&  Co.  (Civ.  App.),  110  S.  W.  536,  537. 
(2)  Circumstances  Sufficient  to  Ex- 
rite  Suspicion. 

One  acquiring  a  negotiable  instru- 
ment in  due  course  of  trade  before  ma- 
turity is  protected  against  the  claims 
of  others  thereto  unless  he  acts  in  bad 


faith.     Rotan  v.  Maedgen,  24  Tex.  Civ. 
App.    558,    59   S.   W.   585. 

A  mere  suspicion  that  there  may  be 
a  defect  of  title  in  its  holder  or  knowl- 
edge of  circumstances  which  would 
excite  suspicion  in  the  mind  of  a  pru- 
dent man,  is  not  sufficient  to  impair 
the  title  of  the  purchaser.  That  result 
will  only  follow  where  there  has  been 
bad  faith  on  his  part.  Rotan  v.  Maed- 
gen, 24  Tex.  Civ.  App.  558,  559,  59  S. 
W.  585;  Buchanan  v.  Wren,  10  Tex. 
Civ.  App.  560,  564,  30  S.  W.  1077; 
Turner  v.  Grobe  (Civ.  App.),  44  S.  W. 
898;  Greneaux  v.  Wheeler,  6  Tex.  515, 
516. 

What  would  be  sufficient  to  put  a 
man  of  ordinary  prudence  upon  in- 
quiry would  be  deemed  notice,  unless 
the  inquiry  were  prosecuted  and  found 
not  to  justify  the  suggestion  of  vice  in 
the  transaction.  Mulberger  r.  Morgan 
(Civ.  App.),  34  S.   W.  148,  150. 

A  note  was  void,  as  against  the  sure- 
ties, by  reason  of  the  fact  that  it  was 
never  delivered  to  the  payee  named 
therein,  and  being  found  in  the  hands 
of  one  of  the  makers,  and  taken  and 
received  from  him,  it  was  not  taken  in 
due  course  of  business.  This  was  suffi- 
cient to  excite  suspicion,  and  require  a 
purchaser  to  inquire  of  the  payee  and 
signers  all  about  the  transaction,  and 
such  holder  must  be  held  in  law  to 
have  had  notice  of  all  the  facts  he 
would  have  learned  by  such  inquiry. 
Battle  v.  Cushman  (Civ.  App.),  33  S. 
W.   1037. 

The  question  here  involved  has  been 
in  part*  decided  by  the  court  of  civil 
appeals,  in  the  case  of  Eck  v.  Schuer- 
meyer  (Civ.  App.),  29  S.  W.  241,  citing 
Bank  v.  Strang,  72  111.  560,  except,  in 
those  cases,  the  notes  were  payable  to 
order;  but,  if  the  note  is  taken  from  the 
hands  of  the  maker,  it  being  payable 
to  a  named  person  or  bearer,  it  is  not 
taken  in  "due  course  of  business,"  and 
it  would  be  the  duty  of  the  purchaser 
to  inquire.  Battle  v.  Cushman  (Civ. 
App.),  33   S.   W.   1037. 
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A  banker  who  receives  indorsed  bills 

from  his  customer,  to  be  got  when  due 
and  carried  to  his  account,  may  dis- 
count, sell,  or  pledge  them  in  the 
regular  course  of  trade  to  a  person 
without  notice,  so  as  to  bind  his  prin- 
cipal. Greneaux  r.  Wheeler,  6  Tex. 
515. 

Note  in  Hands  of  Attorney.— The 
mere  circumstance  that  the  holder  of  a 
note  payable  to  bearer,  or  payable  to 
order  and  indorsed  in  blank,  is  an  at- 
torney at  law  is  not  sufficient  to  put 
a  person  receiving  the  note  upon  in- 
quiry whether  the  note  belongs  to  him 
or  is  in  his  possession  for  collection 
merely.  Greneaux  v.  Wheeler,  6  Tex. 
315. 

Presumption  of  Payment. — When 
the  maker  of  an  instrument  has  it  in 
his  possession  the  presumption  would 
be  that  it  was  paid,  and  he  would  not 
have  the  power  of  negotiating  it,  so 
as  to  bind  joint  promisors.  Kneeland 
v.  Miles  (Civ.  App.),  24  S.  W.  1113, 
1115. 

Community  Property. — Where  the 
holder,  who  acquires  a  note  from  the 
husband  in  due  course  of  trade,  has  no 
such  notice,  it  seems  to  be  settled  that 
the  ordinary  presumption,  that  all 
property  in  the  name  or  apparent 
possession  and  ownership  of  either  of 
the  spouses  is  community  property, 
will  exist  no  less  in  the  case  of  a  note 
payable  to  the  wife  or  bearer,  or  to 
the  husband  and  wife  or  bearer,  than 
to  other  species  of  property.  "This  is 
the  doctrine  laid  down  in  the  case  of 
Hemmingway  v.  Mathews,  10  Tex. 
207.  It  is  prima  facie  community  prop- 
erty, and  third  persons,  in  ignorance  of 
the  separate  rights  of  the  wife  in  it, 
will  be  protected  in  acting  upon  that 
presumption.  Mitchell  v.  Marr,  26 
Tex.  329;  Chapman  v.  Allen,  15  Tex. 
278,  283;  Love  v.  Robertson,  7  Tex.  6, 
9.''  Linn  v.  Willis,  1  Posey  158,  164. 
See  the  title  HUSBAND  AND 
WIFE. 

Parties  Continuing  in  Possession  of 


Homestead. — That  parties  who  have 
sold  and  conveyed  a  house  and  lot 
continue  in  possession  thereafter,  us- 
ing it  as  a  place  of  residence,  is  not 
notice  to  a  broker  negotiating  the  sale 
of  a  note,  taken  by  them  for  the  prop- 
erty and  reserving  a  vendor's  lien 
thereon,  that  they  still  claimed  to  own 
the  property  as  being  their  homestead. 
Stephens  v.  Summerfield,  22  Tex.  Civ. 
App.  182,  54  S.  W.  1088,  affirmed  in  93 
Tex.  739,  no  op. 

The  owners  of  a  homestead  executed 
a  simulated  deed  of  it  to  a  sister  liv- 
ing with  them  for  the  purpose  of  bor- 
rowing money  on  the  notes  given  by 
her  for  the  pretended  purchase  price, 
and  in  an  action  to  foreclose  the  lien 
thus  created,  against  which  the  home- 
stead right  was  asserted,  the  court 
charged  that  the  fact  that  the  pur- 
chaser of  the  notes  knew  that  the 
property  was  homestead  and  that  the 
grantors  continued  to  reside  thereon 
with  the  grantee  was  not  sufficient  to 
put  such  purchaser  on  inquiry  as  to 
whether  the  deed  was  simulated.  Held, 
that  this  was  a  correct  statement  of 
the  legal  effect  of  the  possession,  and 
not  erroneous  as  being  on  the  weight 
of  evidence.  Cooper  v.  Ford,  29  Tex. 
Civ.  App.  253,  69  S.  W.  487,  affirmed 
in  95  Tex.  676,  no  op.;  Eylar  v.  Eylar, 
60  Tex.  315,  319;  Love  v.  Breedlove, 
75  Tex.  649,  13  S.  W.  222. 

Coverture  of  Maker. — A  purchaser  of 
negotiable  paper  must  take  notice  of 
the  coverture  of  the  maker,  and  the 
existence  or  the  want  of  existence  of 
the  circumstances  and  facts  that  would 
authorize  her  to  execute  a  contract 
such  as  is  authorized  by  article  2970, 
Sayles'  Civ.  Stat.  Daniel  v.  Mason,  90 
Tex.  240,  38  S.  W.  161.  Haas  v.  Ameri- 
can Nat.  Bank,  42  Tex.  Civ.  App.  167, 
169.   94  S.   W.   439. 

Assignment  of  Notes  in  Possession 
of  Maker. — It  can  not  be  said  that  an 
assignee  of  the  paper  from  the  payee 
can  in  any  event  be  a  purchaser  with- 
out  notice   of   the   defense    of     maker 
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should  he  be  held  liable  in  this  suit, 
since  the  notes  themselves  are  in  the 
maker's  possession.  A  purchaser  can 
not  shut  his  eyes  to  the  rights  of  one 
in  possession  of  the  property  assigned. 
Common  prudence  and  common  hon- 
esty would  require  that  he  inquire  into 
the  extent  of  the  rights  evidenced  by 
such  possession.  Collum  v.  Sanger 
Bros.,  98  Tex.  162,  82  S.  W.  459,  11 
Tex.  Ct.  Rep.  78;  Hutcheson  v.  King 
(Civ.   App.),  83   S.   W.   215.,  217. 

Circumstances  Requiring  Inquiry. — 
A  negotiable  promissory  note  was 
given  by  P.  to  C,  as  a  part  of  the  pur- 
chase price  for  a  lot.  C.  notified  P.  at 
the  time  of  reconveyance  that  G.  was 
in  possession  of  the  note,  but  prom- 
ised to  get  it  and  cancel  it.  C.  so  testi- 
fied, and  P.  did  not  deny  it.  It  mat- 
ters not  that  both  testified  to  the  ef- 
fect that  P.  was  not  notified,  and  did 
not  know,  that  G.  claimed  to  own  or 
be  interested  in  the  note.  Enough  was 
thus  brought  to  the  notice  of  P.  to 
make  inquiry  a  duty.  Prim  v.  Glass 
(Civ.  App.),  48  S.  W.  57,  affirmed  in 
93  Tex.  670,  no  op. 
(3)    Recitals  as  Notice. 

Recital  as  to  Payment. — A  note  pay- 
able on  or  before  a  certain  date  re- 
cited that  the  makers  had  indorsed  to 
the  payee,  as  collateral  security,  a  note 
for  the  same*  amount,  payable  to  them 
on  or  before  one  year  after  date.  The 
payee  indorsed  the  first  note  to  plain- 
tiff, but  did  not  deliver  to  him  the  col- 
lateral note.  Held,  that  plaintiff  was 
chargeable  with  notice  that  the  note 
he  held  would  be  extinguished  by  pay- 
ment of  the  other.  Brown  v.  Tom  (Civ. 
App.),  26  S.  W.  299,  affirmed  in  93  Tex. 
701,  no  op. 

Note  Reciting  Consideration. — The 
recital  in  a  note  that  it  was  given  for 
rent  of  land  is  not  sufficient  to  charge 
an  indorsee  with  notice  of  the  failure 
of  consideration  set  up  by  defendant. 
The  rule  that  such  a  recital  would  be 
sufficient  to  put  a  purchaser  of  such  a 
note  upon  inquiry,  and  charge  him  with 
notice  of  any  failure  of  such  considera- 


tion, of  which  knowledge  might  have 
been  obtained  by  reasonable  investiga- 
tion (Howard  v.  Kimball,  65  N.  C.  175; 
Thrall  v.  Horton,  44  Vt.  386),  is  con- 
trary to  the  weight  of  authority  and 
sound  principle.  Adoue  v.  Tankersley 
(Civ.  App.),  28   S.  W.  346,  347. 

"In  tne  cases  of  Gannon  v.  North- 
western Nat.  Bank,  -83  Tex.  274,  275. 
18  S.  W.  573,  and  Gee  v.  Saunders,  60 
Tex.  333,  1  S.  W.  273,  it  is  probable, 
from  the  reports,  that  the  note  recited 
the  consideration  to  have  been  land 
purchased  from  the  payee  by  the 
maker,  but  in  each  case  the  defense  of 
failure  of  consideration  was  held  to  be 
unavailable  as  against  bona  fide  pur- 
chasers for  value  before  maturity.'' 
Adoue  v.  Tankersley  (Civ.  App.),  23 
S.  W.  346,  347. 

"In  the  case  of  Hardie  &  Co.  v. 
Wright,  83  Tex.  345,  18  S.  W.  615.  the 
note  sued  on  showed  on  its  face  that 
it  was  given  for  merchandise,  which 
its  makers  asserted  they  had  never  re- 
ceived; but,  as  it  had  been  assigned  *o 
an  innocent  holder  for  value  before 
maturity,  the  makers  were  not  allowed 
to  set  up  this  failure  of  consideration 
as  a  defense."  Adoue  v.  Tankersley 
(Civ.  App.),  28  S.  W.  346.  347. 
(4)    Indorsement  as  Notice. 

The  signing  a  note  with  the  firm 
name  "in  liquidation"  is  of  itself  notice 
to  the  taker  of  the  note  that  the  part- 
nership had  been  dissolved.  Haddock, 
etc.,  Co.  v.  Crocheron,  32  Tex.  276. 

Indorsement  Destroying  Negotiabil- 
ity.— Freidman  v.  Wagner,  1  App.  Civ. 
Cases,  §  734. 

Position  of  Indorsement— Whcr? 
negotiable  paper  was  drawn  payable  to 
the  order  of  the  drawer,  and  by  it  in- 
dorsed specially  to  the  defendant  cor- 
poration, and  by  defendant  indorsed 
in  blank,  and  cashed  by  the  bank  for 
another,  whose  indorsement  was  writ- 
ten above  that  of  defendant,  the  posi- 
tion of  the  indorsements  was  not  notice 
to  plaintiff  that  defendant  was  an  ac- 
commodation indorser.  Marshall  Nat 
Bank  v.  O'Neal,  11  Tex.  Civ.  App.  640. 
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34   S.  W.  344,  affirmed  in  93  Tex.  734, 
no  op. 

(5)   Lis  Pendens. 

It  is  a  recognized  rule  of  law  that 
negotiable  instruments  are  not  within 
the  rule  of  lis  pendens.  Board  v.  Texas, 
etc.,  R.  Co.,  46  Tex.  316,  328;  Gannon 
v.  Northwestern  Nat.  Bank,  83  Tex. 
274,  276,  18  S.  W.  573;  Faulkner  v. 
Warren,  1  App.  Civ.  Cases,  §§  658,  660. 
See  the  title  LIS  PENDENS. 

The  pendency  of  a  suit  is  not  notice 
to  the  purchaser  of  a  negotiable  note 
of  any  infirmity  in  or  defense  to  it. 
Adoue  v.  Tankersley  (Civ.  App.),  28  S. 
W.  346,  347;  Buchanan  v.  Wren,  10 
Tex.  Civ.  App.  560,  570,  30  S.  W.  1077. 

Suit  on  negotiable  note  indorsed  to 
plaintiff  for  value  and  before  ma- 
turity. The  note  was  for  purchase 
money  for  land,  etc.,  the  payee  having 
no  other  property  in  Texas.  The 
makers  holding  the  warranty  of  the 
payee  discovered  that  the  land  was  in- 
cumbered to  extent  of  about  half  the 
amount  of  the  notes.  There  was  litiga- 
tion pending  about  the  prior  lien  when 
the  plaintiff  bought  the  note.  The 
makers  urged  these  facts  in  defense. 
Held,  the  note  being  negotiable  in  form 
it  is  not  within  the  rule  of  lis  pen- 
dens. The  pendency  of  the  suit  to 
foreclose  the  prior  lien  did  not  charge 
the  plaintiff  with  notice  of  the  defense 
to  the  note.  Gannon  v.  Northwestern 
Nat.  Bank,  83  Tex.  274,  18  S.  W.  573. 

In  a  suit  by  an  indorsee  on  a  promis- 
sory note,  the  maker  -filed  an  answer 
alleging  that  he  had,  before  the  insti- 
tution of  the  suit,  filed  a  suit,  setting 
up  failure  of  title  to  the  land  for  which 
the  note  was  executed,  against  the 
maker  and  indorsee  asking  for  a  can- 
cellation of  the  deed  and  note,  and 
that  said  suit  was  still  pending  on  ap- 
peal. The  other  suit  pending  was 
pleaded  in  bar  of  this  suit.  Exceptions 
to  this  answer  were  properly  sustained. 
Simmang  v.  Braunagel  (Civ.  App.),  27 
S.  W.  1032. 


(6)  Allowance  as  Claim  against  Estate 
of  Maker. 

Although  the  allowance  and  approval 
of  a  negotiable  instrument  as  a  claim 
against  the  estate  of  the  maker  will 
not  destroy  its  negotiability,  yet,  it 
seems,  it  would  subject  it,  when  as- 
signed, to  defenses  against  it  in  the 
hands  of  the  assignor;  and,  if  lost  or 
stolen,  or  if  it  has  otherwise  come  un- 
lawfully into  the  possession  of  a  holder 
for  value,  with  notice  of  its  allowance 
and  approval,  it  is  subject  to  recovery 
from  his  hands  by  the  true  owner. 
Weathered  v.  Smith.  9  Tex.  622. 

(7)  Principal  and  Agent 

It  is  generally  conceded  that  where 
the  agent  has  a  personal  interest  ad- 
verse to  that  of  his  principal,  which 
would  tend  to  prevent  him  from  com- 
municating his  knowledge,  a  third 
party  having  notice  of  this  adverse 
interest  could  not  hold  the  principal 
bound  by  such  notice.  Traders  Nat. 
Bank  v.  Smith  (Civ.  App.),  22  S.  Vf. 
1056,  1059. 

But  where  the  agent  acts  for  the 
principal  in  the  particular  transaction, 
and  the  third  party  does  not  know  of 
such  adverse  interest,  and  one  of  them 
must  suffer  through  his  fraud,  it  would 
seem  upon  principle  that  the  one  who 
employed  such  an  agent  should  bear 
the  loss,  rather  than  the  other.  Trad- 
ers Nat.  Bank  v.  Smith  (Civ.  App.),  22 
S.  W.  1056,  1059. 

Question  of  Adverse  Interest. — In 
Traders*  Nat.  Bank  v.  Smith  (Civ. 
App.),  22  S.  W.  1056,  1059,  it  is  said: 
"The  case,  then,  was  this:  If  he  in- 
jured the  bank,  he  injured  himself  as 
president,  director,  and  stockholder 
therein,  but  benefited  the  investment 
company,  and  himself  as  director  and 
stockholder,  and  vice  versa.  His  in- 
terest, then,  so  far  as  we  can  see  from 
the  record,  was  balanced,  and  in  such 
case  we  believe  he  can  not  be  said  to 
have  had  such  an  adverse  interest  as 
should  prevent  his  principal  from  be- 
ing charged  with  his  knowledge  in  the 
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transaction,  in  which  he  was  the  active 
agent  negotiating  for  it.  The  only  case 
to  which  we  have  been  referred  which 
seems  to  be  directly  in  point  is  Bank 
v.  Irons,  8  Fed.  Rep.  1.  Also,  see  Bank 
of  New  Milford  v.  Town  of  New  Mil- 
ford,  36  Conn.  93." 

Although  W.  was  agent  of  K.  when 
the  $1,500  note  was  placed  with  him, 
yet  he  obtained  that  note  whilst  act- 
ing for  himself  and  partner,  and  not  in 
any  matter  in  which  he  was  acting  for 
K.  Moreover,  it  was  in  antagonism  to 
the  interest  of  his  principals.  The 
transfer  of  the  collaterals  to  K.  took 
place  many  months  after  this  note  was 
placed  with  W.,  and  K.  was  in  this 
matter  represented  by  a  different 
agent,  W.'s  connection  with  him  hav- 
ing ceased  long  before  that  time. 
Therefore,  that  K.  was  not  chargeable 
with  notice  of  the  fact  that  the  note 
was  the  individual  property  of  R.,  or 
of  the  conditions  under  which  it  was 
deposited  by  him  with  W.  Kauffman 
v.  Robey,  60  Tex.  308,  311. 

Question  of  Agency. — Defendant  was 
induced  to  sign  a  note  to  a  bank  as 
surety  for  her  nephew,  its  employee, 
on  representations  by  H.  that  the 
nephew  was  in  default  in  that  amount, 
and  that  the  note  was  only  to  be  used 
to  show  as  an  asset  to  the  bank  ex- 
aminer, and  would  be  discharged  by 
sale  of  the  homestead  of  the  employee's 
mother;  when,  in  fact,  the  amount  of 
the  defalcation  was  in  double  that 
sum,  and  such  homestead  had*  already 
been  sold  in  settlement  of  one-half  of 
it.  Held,  if  H.,  in  fact,  acted  on  be- 
half of  the  employee  in  obtaining  the 
note,  its  acceptance  and  attempted  en- 
forcement would  not,  as  matter  of  law, 
make  the  bank  chargeable  with  his 
fraud  nor  avoid  the  note  therefor.  But 
if  H.  was  agent  for  the  bank  in  obtain- 
ing the  note,  the  latter  was  bound  and 
the  note  avoided  by  his  representa- 
tions, though  unauthorized  and  un- 
known to  it.  If  the  bank  was  charge- 
able with  the  representations,  as  being 
those  of  its  agents,  the  defendant  was 


not  precluded  from  making  her  de- 
fense by  the  fact  that  it  disclosed  a.i 
illegal  contract.  American  Nat.  Bank 
v.  Cruger,  91  Tex.  446,  44  S.  W. 
278;  American  Nat.  Bank  v.  Cruger 
(Civ.   App.),   44   S.   W.   1057. 

The  cashier  of  a  national  bank  is  the 
executive  officer  of  the  bank,  and  hi> 
acts,  done  in  the  ordinary  course  of 
business,  bind  the  bank,  and  notice  to 
him  is  notice  to  the  bank.  First  Xat 
Bank  v.  Ledbetter  (Civ.  App.),  34  S. 
W.  1042.  1043.  See  the  title  BANKS 
AND    BANKING,   ante,  p.  690. 

Fraud  by  Subagent.— An  insurance 
agent  acquiring  from  his  subagent  a 
note  given  for  insurance  and  obtained 
by  fraudulent  representations  and 
guaranties  not  complied  with,  beim: 
charged  by  law  with  notice  of  his 
agent's  fraud  and  guaranty,  can  not  be 
protected  as  an  innocent  holder.  Webb 
v.  Moseley,  30  Tex.  Civ.  App.  311.  70 
S.  W.  349. 
(8)    Notice  to  Member  of  Partnership. 

"If  the  defense  of  innocent  pur- 
chaser for  value  before  maturity  could 
ever  be  successfully  urged  in  a  ca>t 
where  the  notes  were  given  for  an  il- 
legal consideration,  certainly  a  mem- 
ber of  a  partnership  which  was  cog- 
nizant of  its  legality  can  not  pose  as 
an  innocent  purchaser."  Reed  :- 
Brewer  (Civ.  App.),  36  S.  W.  99.  ICO. 
affirmed   in  90  Tex.    144. 

Each  member  of  a  firm  is  charge- 
able with  notice  of  the  transactions  <>t 
the  others  within  the  scope  of  the 
partnership  business,  but  not  of  the 
sale  by  a  partner  of  his  individual  in- 
terest in  partnership  property,  or  <  t 
his  representations  in  making  the  sale. 
Liddell  v.  Crain,  53  Tex.  549. 

One  member  of  a  firm  may  be  ™ 
innocent  purchaser  of  a  note  received 
by  his  copartner  for  the  sale  of  an  in- 
dividual interest  in  partnership  prop- 
erty, and  as  such  purchaser  is  not 
chargeable  with  notice  of  the  fraudu- 
lent representations  made  by  his  co- 
partner in  selling  the  property.  Lid- 
dell v.  Crain,  53  Tex.  549. 
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Establishment  of  Partnership.— "In 
the  case  of  Reed  v.  Brewer,  90  Tex. 
144,  37  S.  W.  418,  the  supreme  court 
held  that  where  the  defendant  alleges 
that  a  partnership  existed  between  the 
plaintiff  and  a  third  party,  the  exist- 
ence of  such  a  partnership  would  be 
considered  as  established,  unless  the 
existence  of  the  same  is  denied  by  the 
plaintiff  under  oath.  In  the  case  of  First 
Nat.  Bank  v.  Oliver,  16  Tex.  Civ.  App. 
428,  41  S.  W.  414,  this  court  held  to  the 
contrary.  This  ruling  being  in  con- 
flict with  the  ruling  of  the  supreme 
court,  as  above  shown,  the  same  is 
overruled.  When  we  made  that  ruling, 
the  case  of  Reed  v.  Brewer,  supra,  had 
recently  been  decided,  and  we  were  not 
aware  of  its  existence."  Gill  v.  First 
Nat.  Bank  (Civ.  App.),  47  S.  W.  751. 

"The  partnership  being  established 
by  reason  of  the  failure  to  deny  under 
oath  the  allegations  of  partnership,  it 
follows  that,  if  one  partner  perpetrated 
a  fraud  in  procuring  said  notes  by 
false  representations,  the  other  was 
chargeable  with  the  notice  of  said 
fraud,  whether  it  had  actual  knowl- 
edge thereof  or  not."  Gill  v.  Fir=>t 
Nat.  Bank  (Civ.  App.),  47  S.  W.  751. 
c.    Time  of  Receiving  Notice. 

There  is  no  error  in  a  charge  in  fail- 
ing to  limit  the  inquiry  as  to  notice  to 
facts  known  to  indorsee  anterior  to  the 
time  the  notes  were  indorsed  and 
transferred  to  him,  as  he  would  only 
be  affected  with  the  consequences  of 
his  knowledge  of  facts  known  to  him 
at  the  time  he  became  the  owner  of 
the  notes.  Turner  v.  Grobe  (Civ.  App.), 
44   S.   W.  698,   906. 

A  bank  to  which  a  customer  has  in- 
dorsed a  note  of  a  third  party,  and 
which,  after  it  has  notice  of  the 
maker's  defense  of  failure  of  consid- 
eration, has  funds  of  the  indorser  on 
deposit*  which  it  could  apply  in  dis- 
charge of  such  indorsees  liability  on 
the  note,  can  not  enforce  its  collection 
against  the  maker  on  the  plea  of  inno- 
cent purchaser.     Van  Winkle  Gin,  etc., 


|  Co.  v.   Citizens'   Bank,  89  Tex.  147,  33 
S.    W.    862,    followed.      State    Bank    v. 
I  Blakey    &   Co.,   35   Tex.    Civ.   App.    87, 
'  79  S.  W.  331,  affirmed,  no  op. 

The  instrument  coming  into  the 
hands  of  plaintiff  before  maturity,  for 
value  and  without  notice  of  any  irregu- 
larity, constitutes  the  latter  a  bona 
fide  holder,  and  his  rights  are  not  af- 
fected by  subsequent  acts  in  bad  faith 
on  part  of  the  payee  and  indorser. 
Whittle  v.  Hide,  etc.,  Xat.  Bank,  7  Tex. 
Civ.  App.  616,  26  S.  W.  1011. 
d.    Evidence. 

Burden  of  Procf. — Plaintiffs  sued  as 
holders  of  a  negotiable  note.  The 
makers  pleaded  failure  of  considera- 
tion, fraud  in  the  assignment  of  the 
note,  and  notice  by  plaintiffs.  There 
was  testimony  supporting  the  plea  of 
failure  of  the  consideration.  Held, 
that  an  instruction  was  properly  re- 
fused, that  the  burden  devolved  upon 
the  plaintiffs  to  prove  that  they  ac- 
quired the  note  without  knowledge  of 
the  fraud.  The  burden  of  proof  was 
upon  defendants  to  show  notice.  Rev. 
Stats.,  art.  27?.  Wright  v.  Hardie  &: 
Co.,  88  Tex.  653,  32  S.  W.  885,  revers- 
ing on  other  grounds,  30  S.  W.   675. 

Burden  of  Shewing  Want  of  Good 
i  Faith  and  Notice  on  Maker. — Faulkner 
!  v.  Warren,  1  App.  Civ.  Cases.  §§  65$, 
|  659. 

Admissibility. — The  court  permitted 
the  introduction  of  testimony  tending 
;  to  show  that  defendant  A.  had  ex- 
j  ecuted  with  O.  a  note  to  E.  for  $150. 
!  which  note  had  been  raised  to  $2,850, 
and  that  plaintiff  E/s  indorsee  had 
subsequently  sent  a  telegram  to  O., 
who  was  a  fugitive  from  justice, 
charged  with  the  forgery,  such  tele- 
gram warning  him  of  his  danger  un- 
der such  charge.  This  testimony  was 
pertinent,  and  was  properly  admitted, 
the  main  issue  under  the  plea  of  non 
est  factum  being  whether  the  note 
sued  on  was  the  note  executed  by  de- 
fendant A.  with  O.  and  whether  the 
plaintiff  was  an  innocent  holder  of  the 
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note,  without  any  notice  whatever  of 
any  vice  or  infirmity  therein.  Stephens 
v.  Anderson  (Civ.  App.),  36  S.  W.  1000, 
1001,  affirmed  in  93  Tex.  739,  no  op. 

Letter  Admissible  as  Being  on  Good 
Faith. — Plaintiff  bought,  at  one  time 
and  as  one  transaction,  a  batch  of 
notes  from  one  A.  Among  the  lot 
were  the  notes  involved  in  this  case, 
and  a  note  executed  by  a  firm  of  which 
the  witness  B.  was  a  member.  B.  testi- 
fied that,  prior  to  the  time  plaintiff 
bought  the  batch  of  notes,  he  wrote 
him  a  letter,  which  plaintiff  admits  he 
received,  notifying  him  that  the  note 
executed  by  his  firm  was  procured  by 
fraud.  The  testimony  of  B.  was  admis- 
sible as  a  circumstance  bearing  on  the 
question  of  plaintiffs  good  faith  in 
buying  the  notes  in  suit.  Hynes  v. 
Winston  (Civ.  App.),  40  S.  W.  1025, 
1026. 

Reputation  of  Indorser  as  Showing 
Notice  on  Part  of  Indorsee. — Fowler 
v.  Chapman,  1  App.  Civ.  Cases,  §  963. 

6.    Transfer  before  Maturity, 
a.    Necessity  for  Transfer  before  Ma- 
turity. 

The  rule  of  commercial  law  in  the 
latitude  of  its  operation  in  favor  of  the 
actual  holder  is  subject  to  the  impor- 
tant modification  that  the  instrument 
must  have  come  into  his  hands  pre- 
viously to  its  being  due,  otherwise,  it 
is  taken  subject  to  all  the  equities  be- 
tween antecedent  parties.  Weathered 
v.  Smith,  9  Tex.  622.  625;  Ricker  Nat. 
Bank  v.  Brown  (Civ.  App.),  60  S.  W. 
810,  811;  Jackson  v.  Alabama,  etc..  Ins. 
Co.,  1  App.  Civ.  Cases,  §  750;  Burke  v. 
Ward  (Civ.  App.),  32  S.  W.  1047,  1048; 
Citizens'  Nat.  Bank  v.  Cammer  (Civ. 
App.),  86  S.  W.  625;  Columbia  Ave.. 
etc.  r.  Robtrts  (Civ.  Apo.).  41  S.  W. 
Ill,  113;  Greneaux  v.  Wheeler.  6  Tex. 
515,  528;  Heffron  v.  Cunningham,  76 
Tex.  312,  318,  13  S.  W.  259;  Branch  v. 
Traylor  (Civ.  App.).  36  S.  W.  592,  595, 
affirmed  in  93  Tex.  725.  no  op.;  Ter- 
hune  v.  First  Nat.  Bank.  24  Tex.  Civ. 
App.  242,  60  S.  W.  352,  affirmed  in  94 


Tex.  711,  no  op.;  Goodson  v.  John- 
son, 35  Tex.  622;  National  Exch.  Bank 
v.  Jackson  (Civ.  App.),  33  S.  W.  277, 
278;  Bennett  v.  Carsner,  1  App.  Civ. 
Cases,  §§  618,  620.  See  ante,  "Ma- 
turity and  Time  of  Payment,"  IV. 

Evidence  as  to  Time  of  Transfers- 
While  no  witness  stated  specifically, 
yet  the  testimony  as  a  whole  tended 
to  show  that  the  possession  of  the 
note  sued  upon  was  not  that  of  a  par- 
chaser  before  maturity.  Morris  v. 
Brown,  38  Tex.  Civ.  App.  266,  271,  85 
S.  W.  1015,  affirmed  in  101  Tex.  650, 
no  op. 

Conflicting  evidence  held  to  support 
a  conclusion  that  notes  were  par- 
chased  before  maturity,  the  jury  not 
being  bound  to  accept  the  evidence  to 
the  contrary  of  the  defendant's  testi- 
fying, without  objection,  to  a  conver- 
sation with  the  deceased  purchaser,  in 
an  action  by  his  executrix.  McCor- 
mick  v.  Kampmann,  102  Tex.  215,  115 
S.  W.  24. 

Where  long  after  maturity  of  the 
notes  the  payee,  a  buggy  company  as- 
serted and  apparently  controlled  them, 
and  the  president  of  the  buggy  com- 
pany, in  answer  to  a  letter  came  to  see 
the  maker  to  adjust  the  matter  of 
these  notes,  and  not  until  the  suit  was 
brought  was  the  maker  informed  of  a 
claim  by  the  bank,  it  was  held  that  the 
bank  did  not  become  the  holder  of  the 
notes  until  after  maturity.  Ricker 
Nat.  Bank  v.  Brown  (Civ.  App.),  60 
S.  W.  810,  811. 

Possession  of  Indorser  Subsequent 
to  Time  of  Alleged  Indorsement— Al- 
though a  bank  may  claim  that  it  re- 
ceived the  note,  and  that  the  same  was 
indorsed  to  it  prior  to  its  maturity,  the 
jury  are  not  absolutely  required  to  be- 
lieve its  testimony  upon  this  subject, 
and,  if  H.,  a  third  party,  had  posses- 
sion of  the  note  after  the  same  had 
matured,  such  possession  could  be 
considered  for  what  it  is  worth,  tend- 
ing to  establish  the  fact  that  it  was  not 
delivered  to  the  bank  and  indorsed  by 
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H.  prior  to  maturity.  Now,  if  B.  had 
possession  as  agent  for  H.,  his  posses- 
sion should  be  given  the  same  effect 
as  if  possession  had  been  held  by  H. 
in  person.  Such  possession  is  con- 
sistent with  a  theory  advanced  by  a 
witness  N.,  wherein  he  testified  to  the 
fact  substantially  that  the  note  did  not 
have  an  indorsement  upon  it  by  H.  to 
the  bank  when  he  saw  it  subsequent  to 
the  time  of  the  alleged  indorsement. 
Nigro  &  Co.  v.  Security  Bank  (Civ. 
App.),   88   S.   W.   375,   378. 

b.    Notes  Issued   In   Series— Purchase 
after  Default. 

Default  in  the  payment  of  one  of  a 
series  of  notes  will  not  be  notice  to 
the  holder  thereof  of  dishonor  of  the 
notes  not  yet  due  where  there  is  noth- 
ing on  the  face  of  the  notes  to  show 
that  they  were  given  in  part  payment 
of  the  same  consideration.  Alexander 
i\  Bank  of  Lebanon,  19  Tex.  Civ.  App. 
620,  47  S.   W.  840. 

If  the  notes  had  shown  upon  their 
faces  that  each  was  given  in  part  pay- 
ment for  a  common  consideration,  the 
position  would  be  different.  Harring- 
ton v.  Claflin  &  Co.,  91  Tex.  294,  42  S. 
W.  1055;  Alexander  v.  Bank  of  Le- 
banon, 19  Tex.  Civ.  App.  620,  625,  47 
S.   W.   840. 

Where  each  of  a  series  of  notes 
stipulates  that  a  failure  to  pay  any  note 
at  maturity  shall  mature  all,  a  pur- 
chaser of  the  notes  after  one  has  ma- 
tured is,  as  to  all  of  them,  a  purchaser 
after  maturity;  and  all  the  notes  be- 
ing secured  together  by  a  vendor's 
lien,  the  purchaser  is  charged  with 
notice  of  homestead  rights  existing  as 
a  defense  against  them  alL  Lybrand 
v.  Fuller,  30  Tex.  Civ.  App.  116,  69  S. 
W.  1005,  affirmed  in  97  Tex.  639,  no 
op.;  San  Antonio  Real  Estate,  etc., 
Ass'n  v*  Stewart,  27  Tex.  Civ.  App. 
299,  65  S.  W.  665,  affirmed  in  95  Tex. 
685,  no  op.;  Harrington  v.  Claflin  & 
Co.,  91  Tex.  294,  42  S.  W.  1055;  Ly- 
brand v.  Fuller,  30  Tex.  Civ.  App.  116, 
69  S.  W.  1005,  affirmed  in  97  Tex.  639, 


no  op.;  Seay  v.  Fennell,  15 Tex.  Civ. 
App.  261,  39  S.  W.  181,  affirmed  in  93 
Tex.  719,  no  op.;  Kampmann  v.  Mc- 
Cormick  (Civ.  App.),  99  S.  W.  1147, 
1148. 

Several  notes  being  together  and 
acquired  at  the  same  time  by  the  as- 
signee, it  appearing  in  each  note  that 
they  were  parts  of  one  consideration 
and  constitute  one  contract,  the  dis- 
honor of  the  first  note,  being  overdue 
and  unpaid,  charged  the  indorsee  with 
notice  that  the  same  defense  existed 
in  favor  of  the  makers  against  the 
notes  not  due,  as  against  the  overdue 
note.  Harrington  v.  Claflin  &  Co.,  91 
Tex.  294,  301,  42  S.  W.  1055;  Lybrand 
v.  Fuller,  30  Tex.  Civ.  App.  116,  121, 
69  S.  W.  1005,  affirmed  in  97  Tex.  639, 
no  op. 

The  five  notes  so  secured  by  lien  on 
the  homestead  being  on  their  face 
given  as  parts  of  the  same  transaction 
and  in  effect  for  installments  of  one 
common  consideration,  and  the  first 
being  overdue  when  all  were  trans- 
ferred to  plaintiffs,  they  were  charged 
with  notice  of  the  defense  as  to  all  the 
notes.  Harrington  v.  Claflin  &  Co.,  91 
Tex.  294,  42  S.  W.   1055. 

Where  all  the  notes  bore  the  same 
date,  and  showed  upon  their  face  that 
each  was  but  a  part  of  the  same  trans- 
action, and  each  being  in  part  pay- 
ment of  the  land  conveyed  by  the 
payee  of  the  notes  to  the  payor,  and 
all  acquired  at  the  same  time  by  the 
plaintiff,  the  dishonor  of  the  note  over- 
due and  unpaid,  when  the  notes  were 
assigned  to  the  plaintiff,  charged  him 
with  notice  that  the  same  defense  ex- 
isted in  favor  of  the  maker  against  the 
notes  not  due  as  the  one  overdue. 
Harrington  v.  Claflin  &  Co.,  91  Tex. 
294,  42  S.  W.  1055.  See  Ferguson  v. 
Wiede   (Civ.  App.),  46  S.  W.  392,  394. 

c.   Defenses  Available  against  Overdue 
Paper. 

(1)    General  Rule. 

The  rule  that  the  holder  of  a  promis- 
sory note   payable  to  bearer  is  prima 


Digitized  by 


Google 


922 


Bills,  Notes  and  Checks 


facie  the  owner  is  subject  to  the  modi- 
fication that  the  instrument  must  have 
come  into  his  hands  previous  to  its 
being  due;  otherwise  it  is  taken  sub- 
ject to  all  the  equities  between  ante- 
cedent parties.  Walker  v.  Wilson,  79 
Tex.  185,  14  S.  W.  798,  15  S.  W.  402. 

He  to  whom  negotiable  paper  is 
transferred,  after  it  is  due,  acquires 
nothing  but  the  actual  right  and  title 
of  the  party  who  transfers  it.  Texas 
Banking,  etc.,  Co.  v.  Turnley,  61  Tex. 
365.  Walker  :\  Wilson,  79  Tex.  185, 
188,  14  S.  W.  798,  15  S.  W.  402;  May- 
field  Grocer  Co.  v.  Price  &  Co.,  43 
Tex.  Civ.  App.  391,  393,  95  S.  W.  31, 
affirmed  in  101  Tex.  648,  no  op.;  Cave- 
nah  v.  Somervill,  Dallam  532,  534;  Mon- 
roe v.  Smelly,  25  Tex.  586;  Thompson 
v.  Samuels  (Sup.),  14  S.  W.  143,  144; 
Ricker  Xat.  Bank  v.  Brown  (Civ. 
App.),  60  S.  W.  810. 

If,  however,  the  bond  was  trans- 
ferred and  delivered  as  a  collateral  se- 
curity for  future  advances,  and  no  ad- 
vances were  made  until  after  the  ma- 
turity of  the  bond,  then  the  title  of 
the  holder  would  depend  on  the  real 
ownership  of  the  bond  at  the  time  the 
advances  thus  made  after  its  maturity 
were  received,  and  in  such  a  case  the 
rights  of  the  wife  as  the  true  owner 
would  be  protected.  Texas  Banking, 
etc.,  Co.  v.  Turnley,  61  Tex.  365,  fol- 
lowing Foley  v.  Smith,  6  Wall.  493; 
Texas  v.  White,  7  Wall.  735,  and  many 
other  cases  cited. 

The  purchaser  of  a  note  after  ma- 
turity takes  it  subject  to  all  objections 
affecting  it  in  the  hands  of  his  in- 
dorsee Seay  r.  Fennell,  15  Tex.  Civ. 
App.  261,  39  S.  W.  181.  affirmed  in 
93  Tex.  719,  no  op.;  Walker  v.  Wil- 
son, 79  Tex.  185,  14  S.  W.  798,  15  S. 
W.  402;  Weathered  v.  Smith,  9  Tex. 
622,   625. 

Equitable  Defenses. — If  the  note 
was  past  due  when  plaintiff  received 
it,  any  equitable  defense  could  be 
made  against  the  payment  of  the  note. 
Rohde    v.    Lafayette    Lodge,    15     Tex. 


446,  447;  Goodson  v.  Johnson,  35  Tex. 
622;  Case  Threashing  Mach.  Co. 
v.  Hall,  etc.,  Implement  Co.,  32  Tex. 
Civ.  App.  214,  73  S.  W.  835;  Ft.  Dear- 
born Nat.  Bank  v.  Berrott,  23  Tex. 
Civ.  App.  662,  664,  57  S.  W.  340; 
Pruitt  v.  Jones,  14  Tex.  Civ.  App.  84, 
86,  36  S.  W.  502;  Huddleston  v.  Kemp- 
ner,  3  Tex.  Civ.  App.  252,  22  S.  W. 
871;    Diamond  v.    Harris,   33  Tex.  634. 

Offsets  and  Defenses. — If  received 
after  maturity,  the  note  is  subject  to 
all  offsets  and  defenses  that  the  mak- 
ers had,  before  it  was  transferred, 
against  the  original  payees.  Garrett 
v.  Robinson  (Civ.  App.),  43  S.  W. 
288,   289.      • 

Discounts  against  Assignor.— When 
the  defendant  is  sued  upon  a  nego- 
tiable note,  he  can  not  plead  in  recon- 
vention, and  recover  against  the 
holder  the  balance  of  an  open  account 
against  the  original  payee  of  the  note, 
even  though  he  detained  it  after  it  be- 
came due.  "Discounts  against  the  as- 
signor" do  not  mean  that  the  assignee 
is  liable  for  any  balance  over  and 
above  the  amount  of  the  note.  Pas. 
Dig.,  art.  221,  note  284.  Reese  r. 
Teagarden,  31  Tex.  642. 
(ft)     Illustrative    Cases. 

Failure  of  Consideration.— It  is  a 
valid  defense  to  a  promissory  note, 
in  the  hands  of  one  who  received  it 
after  maturity,  that  it  was  given  for 
the  purchase  of  a  tract  of  land,  under 
an  agreement  in  writing,  that  the 
vendor  should  cancel  and  discharge 
the  title  of  another  party  to  a  part  of 
the  land,  before  any  portion  of  it 
should  be  payable;  and  that  the 
vendor  has  failed  to  comply  with  that 
condition.  Rogers  v.  Broadnax.  24 
Tex.    538. 

Where  the  written  agreement,  in 
such  case,  bears  a  date  anterior  to 
that  of  the  note,  prima  facie,  the  ex- 
ecution of  it  was  the  result  of  some 
new  arrangement  concerning  the  pay- 
ment for  the  land,  or  related  to  some 
other  transaction.     The  burden  of  es- 
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tablishing  the  alleged  relation  between 
them  devolves  on  the  defendant. 
Rogers  v.   Broadnax,  24  Tex.   538. 

Maker  Estopped  to  Plead  Failure. 
— But  in  Rhode  v.  Lafayette  Lodge, 
15  Tex.  446,  it  was  held  that  although 
the  note  had  been  indorsed  as  col- 
lateral security  for  precedent  in- 
debtedness by  the  payee  to  the  in- 
dorsee, after  it  fell  due,  it  was  not 
subject  to  a  plea  of  failure  of  con- 
sideration  by   thev  maker. 

Where  a  vendor's  Hen  is  created  by 
a  simulated  sale  and  conveyance  of 
the  homestead,  made  without  con- 
sideration, and  merely  to  permit  the 
grantor  to  raise  money  on  the  lien 
notes  given  for  the  purchase  price, 
such  lien  will  not  be  enforced  in 
favor  of  one  who  purchased  the  notes 
after  maturity  as  against  an  assertion 
of  the  homestead  right.  Lybrand  *v. 
Fuller,  30  Tex.  Civ.  App.  116,  69  S.  W. 
1005,  affirmed  in  97  Tex.  639,  no  op. 

Rescission  of  Sale. — Where  a  deed 
of  land  reserved  an  express  lien  to 
secure  notes  for  the  purchase  money, 
a  delivery  back  of  the  deed  to  the 
grantor,  by  agreement  and  with  in- 
tent to  rescind  the  sale,  has  the  effect 
of  canceling  the  notes  as  between  the 
parties,  and  as  to  others  acquiring  an 
interest  in  them  after  maturity.  Ter- 
hune  v.  First  Nat.  Bank,  24  Tex.  Civ. 
App.  242,  60  S.  W.  352,  affirmed  in  94 
Tex.  711,  no  op.;  Goodson  v.  Johnson, 
35  Tex.   622. 

The  vendor  of  land  by  a  deed  re- 
serving an  express  lien  to  secure  a 
purchase  money  note  placed  the  note 
with  a  bank  as  collateral  security.  The 
sale  of  the  land  was  subsequently 
rescinded  by  a  delivery  back  of  the 
deed  to  the  vendor,  and  thereafter, 
and  after  the  maturity  of  the  note,  the 
bank  settled  with  the  vendor,  acquir- 
ing an  interest  of  $318  in  the  note  in 
settlement  of  the  debt  secured  by  it, 
and  a  further  interest  of  $332  by  pur- 
chase for  cash.  Held,  that  the  bank 
had  no  lien  on  the  land  as  to  the  lat- 
ter amount,  but  did  have  such  lien  as 


to  the  former,  since  the  taking  of  the 
note  as  collateral  security  and  the 
taking  of  an  absolute  interest  in  it  in 
the  subsequent  settlement  of  the  debt 
were  parts  of  the  same  transaction. 
Terhune  v.  First  Nat.  Bank,  24  Tex. 
Civ.  App.  242,  60  S.  W.  352,  affirmed 
in   94  Tex.   711,  no  op. 

Where  a  note  payable  to  bearer, 
past  due,  is  placed  in  the  hands  of  an 
agent  for  a  particular  purpose,  and 
the  agent  transfers  the  note  to  a  pur- 
chaser for  value  in  violation  of  his 
trust,  the  principal  may  recover  pos- 
session of  it  in  an  action  against  the 
purchaser.  It  seems  that  in  such  a 
case  the  rule  of  law  applicable  to 
promissory  notes,  and  not  those  ap- 
plicable to  agency,  apply;  or  at  all 
events,  that  the  agency  is  limited  by 
the  laws  applicable  to  promissory 
notes,  of  which  limitation  the  note  it- 
self gives  notice.  Weathered  v. 
Smith,  9  Tex.  622,  cited  in  Walker  *.-. 
Wilson,  79  Tex.  185,  14  S.  W.  798,  15 
S.    W.    402. 

G.  became  the  owner  of  a  promis- 
sory note  payable  to  W.  or  bearer,  se- 
cured by  vendor's  lien,  by  transfer 
from  the  payee.  He  delivered  it  to 
one  J.  before  maturity,  under  an  agree- 
ment that  if  J.  could  use  it  in  making 
a  certain  improvement  upon  his  resi- 
dence he  would  pay  G.  J.  died  without 
having  used  the  note.  After  his  death, 
and  after  the  maturity  of  the  note,  J.\s 
widow,  joined  with  her  second  hus- 
band, transferred  the  note  to  plaintiff 
for  value  paid  and  without  notice.  The 
plaintiff  filed  suit  and  G.  intervened 
and  was*  entitled  to  judgment.  Weath- 
ered v.  Smith,  9  Tex,.  622,  623,  adhered 
to.  Walker  v.  Wilson,  79  Tex.  185,  14 
S.  W.  798,  15  S.  W.  402. 

Indorsement  Evidencing  Ownership. 
— In  Kemper  z>.  Huddleston.  90  Tex. 
182.  185.  37  S.  W.  1066,  a  different  rule 
was  held  to  be  applicable  when  the 
endorsement  is  in  such  language  and 
terms  as  evidence  ownership  of  the 
notes  in  the  person  to  whom  they  are 
transferred,    in    which    case    the    trans- 
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ferrer  would  not  be  allowed  to  dis- 
pute this  as  against  a  subsequent  pur- 
chaser who  had  acted  upon  such 
theory.  Mayfield  Grocer  Co.  v.  Price 
&  Co.,  43  Tex.  Civ.  App.  391,  393,  95 
S.  W.  31,  affirmed  in  101  Tex.  648, 
no  op. 

Maker  Subject  to  Garnishment. — 
It  is  well  settled  that  the  maker  of  an 
overdue  note  can  be  garnished  for  a 
debt  due  the  owner.  A  note  which  is 
overdue  can  not  be  assigned  free  from 
such  defenses  as  the  maker  could  set 
up  against  the  assignor;  the  garnish- 
ment proceedings  would  be  a  good 
defense,  and  the  maker  would  be  fully 
protected  when  compelled  to  pay  the 
amount  of  the  note  to  the  plaintiff  in 
garnishment.  Thompson  t».  Gaines- 
ville Nat.  Bank,  66  Tex.  156,  18  9.  W. 
350. 

d.  Presumptions  and  Burden  of  Proof. 

In  the  absence  of  proof  to  the  con- 
trary, the  law  will  presume  that  a 
transfer  by  delivery  of  a  note  drawn 
to  bearer,  and  payable  at  a  future  day, 
was  made  before  maturity  of  the  note; 
and,  therefore,  in  such  a  case,  the 
note  would  not,  in  the  hands  of  a 
transferee,  be  subject  to  offsets  held 
by  the  maker  against  the  original 
payee.  Johnston  v.  Josey,  34  Tex. 
533;  McMahan  &  Co.  v.  Bremond.  16 
Tex.  331,  333;  Davis  v.  Wilson,  31 
Tex.  136,  137;  Smith  v.  Clopton,  4 
Tex.   109. 

The  production  in  evidence  by  a 
plaintiff  of  the  note  upon  which  he 
sues  as  assignee  raises  a  prima  facie 
presumption  of  the  truth  of  Tin  aver- 
ment  in  his  petition  that  it  was  trans- 
ferred to  him  before  maturity;  but  no  . 
such  presumption  can  exist  in  the  ab-  j 
sence  of  such  an  averment.  Coburne 
v.  Poe,  40  Tex.  410. 

"The  defendant  must  prove  that  it  is 
indorsed  after  due  if  he  would  set  up  j 
the    defenses    which    he    might     make 
against  the  payee.     Watson  v.   Flana- 1 
gan,  14  Tex.  354,  355."     Linn  v.  Willis, 
1  Posey  158,  165.  I 


The  indorsee  of  an  acceptance  sued 
the  acceptors,  who  pleaded  offsets 
and  other  matters  arising  out  of  trans- 
actions and  relations  between  the 
drawers  and  themselves.  Held,  that 
as  the  indorsement  was  without  date, 
and  neither  the  pleadings  nor  evidence 
showed  that  it  was  made  after  the 
draft  fell  due,  the  plaintiff  is  to  be 
considered  a  bona  fide  holder,  and  the 
attempted  defenses  were  no  answer 
to  his  action.  Smith  v.  Turney,  32 
Tex.  143. 

It  seems  that  proof  of  fraud  or  fail- 
ure of  consideration  does  not  cast 
upon  the  holder  of  a  bill  the  burden 
of  proving  that  he  obtained  it  before 
maturity,  hut  that  the  burden  of  prov- 
ing that  he  obtained  it  after  maturity 
rests  also  upon  the  maker.  Watson  v. 
Flanagan,  14  Tex.  354. 

e.     Competency   and   Admissibility  of 
Evidence. 

It  is  competent  for  a  defendant  to 
prove  that  the  date  of  an  indorsement 
is  not  the  true  date,  in  order  to  show 
that  the  indorser  obtained  the  note 
after  the  maturity.  Goodson  v.  John- 
son, 35  Tex.  622. 

Admissions  of  the  payee,  made  be- 
fore his  indorsement  of  the  note,  are 
competent  evidence  to  establish  a  de- 
fense, the  note  being  indorsed  after 
maturity.  Goodson  v.  Johnson,  35 
Tex.   622. 

The  makers  and  the  payee  of  a  note 
left  it  in  the  hands  of  a  third  party,  to 
be  kept  by  him  until  the  happening  of 
a  certain  event,  and  then  to  be  de- 
livered to  the  payee,  or,  on  failure  of 
such  event,  to  be  null  and  void.  The 
event  never  happened,  and  the  note  re- 
mained in  the  depositary's  hands  un- 
til his  death.  The  makers  being  sued 
bv  an  indorsee,  they  introduced  proof 
that  the  indorsement  was  made  after 
the  day  of  payment  specified  in  the 
note,  and  offered  to  prove  declarations 
of  the  deceased  depositary  respecting 
the  terms  and  conditions  on  which  the 
note  was  executed  and  left  with  him. 
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Held,  that  the  declarations  were  com- 
petent  evidence,   and    it   was   error   to 
exclude  them.     Goodson    v.    Johnson, 
35  Tex.   622. 
f.    Question  of  Fact. 

In  McMahan  &  Co.  v.  Bremond,  16 
Tex.  331,  333,  it  is  said  that  the  de- 
fendants proposed  to  rebut  the  pre- 
sumption as  to  the  transfer  by  proof 
to  the  contrary,  but  that  the  evidence 
upon  the  point  was  conflicting  and 
unsatisfactory,  rendering  the  question 
one  proper  to  be  left  to  the  decision 
of    the   jury. 

Plea  of  Transfer  after  Maturity — 
Exclusion  of  Evidence. — Where  the 
maker  of  a  negotiable  promissory 
note  is  sued  by  an  indorsee,  and  pleads 
that  the  note  was  indorsed  after  ma- 
turity, and  pleads  a  cla;m  against  the 
payee  as  a  set-off,  or  discount,  and  the 
evidence  as  to  the  date  of  the  indorse- 
ment is  contradictory,  it  is  error  to 
exclude  evidence  of  the  account;  the 
evidence  should  be  allowed  to  go  to 
the  jury,  with  instructions  as  to  the 
effect  of  a  bona  fide  assignment  or 
transfer  of  the  note  to  the  plaintiff  be- 
fore its  maturity.  McMahan  &  Co. 
v.   Bremond,   16  Tex.  331. 

The  question  as  to  whether  one  of 
the  notes  sued  on  was  due  when  they 
were  transferred  was  one  of  fact  for 
the  jury  to  determine;  for  the  pre- 
sumption from  the  indorsement  on 
the  notes  is  that  the  transfer  was  con- 
temporaneous with  their  execution, 
and  it  was  for  the  jury  to  say  whether 
the  evidence  was  such  as  to  overcome 
such  presumption.  McCormick  v. 
Kampmann  (Civ.  App.),  109  S.  W. 
492,  493. 

7.      Claiming      Through      Bona     Fide 
Holder. 

a.    In  General. 

The  general  rule  is  that  a  bona  fide 
holder  of  negotiable  paper  is  entitled 
to  the  entire  world  as  a  market;  and 
to  secure  this  it  is  necessary  that  all 
the  rights  and  advantages  possessed 
by  him  shall  pass  to  his  assignee,  even 


though  the  latter  may  have  notice  of 
such  facts  as  would  have  defeated  any 
right  of  recovery  had  the  instrument 
remained  in  the  hands  of  the  original 
payee.  Elwell  v.  Tatum,  6  Tex.  Civ. 
App.  397,  400,  24  S.  W.  71,  25  S.  W. 
434,  affirmed  in  93  Tex.  682,  no  op. 

A  holder  from  a  bona  fide  indorsee 
takes  a  negotiable  note  discharged  of 
inquiry  into  its  consideration;  whether 
such  remote  holder  had  notice  or  paid 
value,  etc.,  is  immaterial.  His  rights 
are  those  of  the  bona  fide  holder 
through  whom  he  claims. "  Herman  v. 
Gunter,  83  Tex.  66,  18  S.  W.  428. 

Notice  by  the  holder  of  a  negotiable 
note  of  a  want  of  consideration  in 
its  original  making  is  no  defense, 
where  such  holder  bought  it  from  an 
innocent  purchaser  for  value  before  its 
maturity.  Hollimon  v.  Karger,  30  Tex. 
Civ.  App.  558,  71  S.  W.  299;  Watson 
v.  Flanagan,  14  Tex.  354. 

If  C.  purchased  before  maturity  for 
value,  without  notice,  he  acquired  a 
good  title,  which  would  entitle  his  in- 
dorsee to  recover,  whether  he  was 
such  a  purchaser  or  not.  Malsch  v. 
Heller  (Civ.  App.),  37  S.  W.  384,  385. 
W.  having  bought  the  note  before 
maturity,  paying  value  therefor,  with- 
out any  notice  of  the  simulated  char- 
acter of  the  sale,  was  protected  as 
innocent  purchasers,  and  his  vendees 
acquired  the  same  rights  and  stand  in 
the  same  attitude.  Stephens  v.  Sum- 
merfield,  22  Tex.  Civ.  App.  182,  185, 
54  S.  W.  1088,  affirmed  in  93  Tex. 
739,   no  op. 

An  illustrative  case  on  this  point 
will  be  found  in  Kampmann  v.  Mc- 
Cormick (Civ.  App.),  99  S.  W.  1147, 
1148. 

b.    Payee  Regaining  Possession. 

An  exception  to  the  rule  is,  that  if 
the  paper  returns  to  the  original 
payee,  it  is  not  shielded  as  it  was  in 
the  hands  of  the  bona  fide  holder 
without  notice,  or  would  have  been 
in  the  hands  of  any  other  person 
holding   under   him,   but   is   subject    to 
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any  defense  that  could  have  been 
made  had  it  never  been  transferred  at 
all.  Elwell  v.  Tatum,  6  Tex.  Civ. 
App.  397,  400,  24  S.  W.  71,  25  S.  W. 
434,  affirmed  in  93  Tex.  682,  no  op. 

In  regaining  possession  of  such 
note  the  payee  is  not  a  bona  fide 
holder,  and  the  maker  can  urge  all  de- 
fenses that  could  have  been  made  had 
the  note  never  changed  possession,  or 
owners.  Elwell  v.  Tatum,  6  Tex.  Civ. 
App.  397,  24  S.  W.  71,  25  S.  W.  434,  af- 
firmed  in   93   Tex.   €82,   no  op. 

8.    Acceptor   Paying    Bill   before    Ma- 
turity. 

The  acceptor  paying  before  matur- 
ity is  not  a  holder  for  value  of  the 
paper,  as  against  the  drawer.  Stark  v. 
Alford,  49  Tex.  260. 

An  acceptor  of  a  bill  drawn  by  the 
purchaser  of  machinery  can  not,  by 
paying  the  bill  before  maturity,  change 
the  relations  of  the  original  parties  to 
it  and  to  each  other,  and  thus  cut  off 
the  drawer  from  the  defense  of  failure 
of  consideration,  from  defects  in  the 
machinery  so  purchased.  Stark  v.  Al- 
ford,  49   Tex.   260. 

An  acceptor,  ever,  though  he  may 
have  been  surety  for  the  drawer  to 
the  payee  for  machinery  purchased  by 
the  drawer,  in  paying  before  maturity 
is  subject  to  any  defense  which  could 
be  made  by  the  maker,  if  sued  by  the 
payee.     Stark  v.  Alford,  49  Tex.  260. 

C.      DEFENSES      AVAILABLE 

AGAINST  HOLDER. 
1.    General  Rule  as  to  Equities. 

"The  ordinary  rule  is,  that  no  per- 
son can  trarsfer  to  another  greater 
right  in  personal  property  than  such 
person  has;  but  there  is  a  well  recog- 
nized exception  to  this  rule,  a  disre- 
gard of  which  would  work  incalcula- 
ble injury  to  the  commercial  world. 
Negotiable  securities  furnish  this  ex- 
ception, ard,  in  reference  to  them, 
rules  are  wisely  adopted  which  are  ap- 
plicable to  no  other  personal  prop- 
erty;   and    however    wrongful    may    be 


the  act  of  the  person  by  whom  such 
instruments  are  passed  to  an  innocent 
purchaser,  he  is  protected  under  well 
settled  rules,  notwithstanding  the 
transferrer  may  have  had  no  legal  right 
to  transfer."  Texas  Banking,  etc.,  Co. 
v.  Turnley,  61  Tex.  365,  368. 

The  doctrine  which  protects  a  bona 
fide  purchaser  of  negotiable  paper  for 
value  is  maintained  in  part  upon  prin- 
ciples of  commercial  policy,  but  has  a 
deeper  foundation  in  the  principle  of 
an  equitable  estoppel.  The  maker  of 
a  promissory  note,  by  signing  and  de- 
livering it  to  the  payee,  asserts  its 
validity,  and  by  making  it  payable  to 
the  bearer,  or  to  the  order  of  the 
payee,  holds  out  an.  invitation  to  all 
the  world  to  deal  with  it,  as  evidenc- 
ing a  valid  debt.  For  that  reason,  and 
upon  the  principle  that  he  who  trusts 
most  should  suffer  most,  the  law  shuts 
off,  as  against  an  innocent  holder,  any 
defense  the  maker  may  have  against 
the  payee,  in  so  far  as  it  may  be  nec- 
essary to  protest  such  holder  in  the 
rights  acquired  by  his  transfer.  Van 
Winkle  Gin,  etc.,  Co.  v.  Citizens' 
Bank,  89  Tex.  147,  153,  33  S.  W.  862. 
citing  Wright  v.  Hardie  &  Co.,  88  Tex. 
653,  657,  32  S.  W.  885,  reversing  30  S. 
W.   675,   on   other   grounds. 

A  promissory  note,  negotiable,  pos- 
sesses the  privilege  of  relieving  the 
holder,  by  transfer  before  maturity, 
from  the  defenses  which  might  be  set 
up  by  the  maker  against  the  original 
payee  of  the  note.  Smith  v.  Clopton, 
4  Tex.  109,  113;  Walker  v.  Wilson,  79 
Tex.  185,  14  S.  W.  798,  15  S.  W.  402; 
Planters'  Bank  r.  Evans,  36  Tex.  592; 
Gill  v.  First  Nat.  Bank  (Civ.  App.),  61 
S.  W.  146,  147;  Wilson  v.  Denton,  82 
Tex.  531,  535,  18  S.  W.  620;  Buchanan 
v.  Wren,  10  Tex.  Civ.  App.  560,  30  S. 
W.  1077;  Hynes  v.  Winston  (Civ. 
App.),  40  S.  W.  1025:  Mayfi«ld  Grocer 
Co.  v.  Price  &  Co.,  43  Tex.  Civ.  App. 
391,  393,  95  S.  W.  31,  affirmed  in  101 
Tex.  648,  no  op.;  Greneaux  v.  Wheeler, 
6   Tex.   515;   Liddell  v.   Crain,  53  Tex. 
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549;  Kauffman  v.  Robey,  60  Tex.  308; 
Marx  v.  Dreyfus  (Civ.  App.),  26  S.  W. 
232;  Whittle  v.  Hyde,  etc.,  Nat.  Bank, 
7  Tex.  Civ.  App.  616,  26  S.  W.  1011; 
Kampmann  v.  McCormick,  24  Tex. 
Civ.  App.  462,  463,  59  S.  W.  832; 
Prouty  v.  Musquiz,  94  Tex.  87,  91,  58 
S.  W.  721,  996;  Brown  v.  Thompson, 
79  Tex.  58,  15  S.  W.  168;  Blair  v. 
Rutherford,  31  Tex.  465;  Maxwell  v. 
McCune,  37  Tex.  515,  518;  Kersey  v. 
Fuqua  (Civ.  App.),  75  S.  W.  56,  57; 
Wintz  v.  Gordon,  2  Posey  212;  Bassett 
v.  Garthwaite,  22  Tex.  231;  Iglehart  v. 
Moore,  21  Tex.  501;  Iglehart  v.  Mills, 
21  Tex.  545;  Levy  v.  DuBose,  3  Tex. 
Civ.   App.   68,  71,  21    S.   W.   932. 

Such  a  holder  takes  it  discharged 
of  ary  vice  as  between  the  original 
parties,  and  can  recover  the  face  of 
the  paper  regardless  of  the  amount 
the  holder  paid  therefor.  Petri  & 
Bro.  v.  First  Nat.  Bank,  83  Tex.  424, 
18  S.  W.  752,  adhered  to.  Petri  v. 
Fond  Du  Lac  Nat.  Bank,  84  Tex.  212, 
20  S.  W.  777;  Planters'  Bank  v.  Evans, 
36   Tex.   592,   595. 

On  the  27th  of  February,  1869,  H. 
leased  his  homestead  for  that  year  to 
M.,  who  obligated  himself  to  pay  the 
rent  on.  the  20th  of  December,  1869. 
Before  maturity  of  the  obligation,  it 
was  assigned  by  H.  to  the  plaintiffs, 
who,  after  its  maturity,  brought  suit 
on  it  against  M.  By  this  answer,  M. 
alleged  that  H.  was  adjudged  a  bank- 
rupt in  October,  1868,  having  previ- 
ously conveyed  his  homestead  in  trust 
to  secure  a  debt;  that  the  bankrupt 
court,  on  the  8th  of  February,  1869, 
ordered  the  assignee  of  H.  to  sell  the 
property  in  satisfaction  of  the  deed 
of  trust;  and  that,  on  the  6th  of  April, 
1869,  defendant  purchased  it  from  the 
assignee  atxl  received  from  him  a  con- 
veyance of  it,  whereby  defendant  be- 
came entitled,  not  only  to  the  property 
itself,  but  also  to  the  rents  and  his 
rental  obligation  sued  on.  Held,  that 
the  answer  presented  no  defense  to 
the    action    of    the    plaintiffs,    who    ac- 


quired the  obligation  in  good  faith  and 
before  its  maturity.  Maxwell  v.  Mc- 
Cune, 37  Tex.  515. 

The  purchaser  of  a  vendor's  lien 
note  before  maturity  and  without 
notice  occupies  the  same  position  as 
if  he  had  purchased  the  land.  Mansur, 
etc.,  Implement  Co.  v.  Beer,  19  Tex. 
Civ.  App.  311,  45  S.  VV.  972,  affirmed 
in  93  Tex.  713,  to  op.,  citing  Frank 
v.  Heidenheimer,  84  Tex.  642,  19  S. 
W.   855. 

2.  Limitation  of  Rule. 

While  the  law  protects  the  innocent 
holder  of  negotiable  paper  at  the  ex- 
pense of  the  negligent  but  innocent 
acceptor,  it  does  not  permit  the  former 
to  use  his  vantage  ground  for  the 
purpose  of  going  beyond  his  protec- 
tion. The  doctrine  upon  which  courts 
allow  him  to  recover  extends  no 
further  than  is  necessary  to  his  com- 
plete protection,  and  can  not  be  ex- 
tended so  as  to  allow  such  holder  to 
pervert  the  equitable  principles  upon 
which  it  is  based  for  the  purpose  of 
aiding  one  party  to  a  commercial  in- 
strument in  obtaining  tan  advantage 
over  another.  Van  Winkle  Gin,  etc., 
Co.  v.  Citizens'  Bank,  89  Tex.  147,  33 
S.  W.  862;  Sperlin  v.  Peninsular  Loan, 
etc.,  Co.  (Civ.  App.),  103  S.  W. 
232,   233. 

The  facts  in  such  case  forbid  the 
plaintiff,  although  an  innocent  holder 
of  commercial  paper,  to  maintain  its 
suit  against  the  acceptor  for  the  ben- 
efit of  the  drawer  and  at  his  expense, 
the  indorsee  having  ample  funds  of  the 
drawer  to  meet  the  claim  and  the  ac- 
ceptor having  a  valid  defense  against 
the  drawer  and  indorser.  Van  Winkle 
Gin,  etc.,  Co.  v.  Citizens'  Bank,  89 
Tex.    147,   33   S.   W.   862. 

3.  Rule   Extended  to   Assignees. 
Article    307,    Rev.    Stat.,    places    the 

holder  of  a  negotiable  instrument  by 
an  assignment  not  in  writing  upon  the 
same  footing  as  an  irdorsee  at  com- 
mon law.  Prouty  v.  Musquiz,  94  Tex. 
87,  58  S.  W.  721,  996      See  Bennett  v. 
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Carsner,  1  App.  Civ.  Cases,  §§  618, 
619;  Bank  of  Commerce  v.  Evants,  2 
App.    Civ.    Cases,    §    762. 

"Though  the  transfer  be  not  evi- 
denced by  a  writing  it  is  placed  upon 
the  same  footing  as  a  transfer  by  in- 
dorsement. Word  v.  Elwood,  90  Tex. 
130,  37  S.  W.  414.  If  transferred 
without  notice  of  any  defenses  as 
against  the  transferrer,  it  is  subject  to 
none."  National  Bank  v.  Kenney,  98 
Tex.  293,  299,  83  S.  W.  368,  reversing 
80   S.    W.   555,  on    other   grounds. 

By  article  307,  Rev.  Stat.,  any  per- 
son to  whom  a  negotiable  instrument 
has  been  assigned,  whether  the  form 
of  the  trarsfer  is  written  or  verbal, 
is  protected  against  a  plea  of  failure 
of  consideration,  if  an  innocent  holder, 
for  value,  before  maturity;  whether  or 
not  words  written  on  the  note  by  the 
payee  and  guaranteeing  payment  con- 
stitute an  indorsement  under  the  law 
merchant  is  not  material.  Word  v. 
Elwood,  90  Tex.   130,  37   S.   W.  414. 

4.   Application  of  Rule  to  Nonnegotia- 
ble  Paper. 

A  note  not  negotiable  is  subject  to 
all  the  defenses  in  the  hands  of  an  as- 
signee that  it  would  be  were  it  still  in 
possession  of  the  payee.  Jones  v. 
Laturnus   (Civ.  App.),  40  S.  W.  1010. 

Where  the  note  was  not  negotiable, 
the  holder  was  charged  with  knowl- 
edge of  a  want  of  authority  to  deliver 
it.  Campbell,  etc.,  Mfg.  Co.  v.  Powell, 
78  Tex.  53,  61,  14  S.  W.  245. 

County  Warrants. — Under  the  rule 
that  exists  in  this  state  it  must  be 
conceded  that  county  warrants  are  not 
negotiable  paper,  and  that  plaintiff  as 
a  purchaser  acquired  them  subject  to 
the  defenses  that  may  be  urged  by  the 
county.  Lane  v.  Hunt  County,  13  Tex. 
Civ.  App.  315,  317,  35   S.   W.  10. 

Where  the  negotiable  quality  of 
paper  is  destroyed,  a  subsequent  in- 
dorsee before  maturity  takes  it-  sub- 
ject to  the  rights  of  one  who  held  as 
collateral  security  a  prior  note  by  the 
same  makers,  secured  by  chattel  mort- 


gage, for  which  the  note  in  question 
was  given  in  substitution  and  renewal. 
National  Bank  v.  Kenney,  35  Tex.  Civ. 
App.  434,  80  S.  W.  555,  reversed  in  98 
Tex.  293,   on  other   grounds. 

As  the  indorsement  destroyed  the 
•negotiability  of  the  note,  failure  of 
consideration  could  be  pleaded,  ir- 
respective of  an  alteration,  or  whether 
the  purchaser  of  the  note  had  notice 
of  such  failure  or  not.  Meade  v. 
Sandidge,  9  Tex.  Civ.  App.  360,  30  S. 
W.  245,  affirmed  in  93  Tex.  667,  no  op. 

Where  the  owner  of  a  nonnego- 
tiable  note  places  the  apparent  title  to 
it  in  another  who  induces  a  loan  com- 
pany to  advance  him  money  and  ac- 
cept the  note  as  security  therefor,  the 
owner  is  estopped  from  questioning 
the  validity  of  the  pledge,  and  the  loan 
company  will  be  protected  as  an  inno- 
cerft  purchaser.  May  v.  Martin,  32 
Tex.  Civ.  App.  132,  72  S.  W.  8-10,  af- 
firmed, no  op.;  Kempner  v.  Huddle- 
ston,  90  Tex.   182,  37  S.  W.  1066. 

The  loan  company  could  subject  the 
note  so  pledged  to  it  to  the  payment 
of  the  debt  in  the  manner  provided  by 
the  terms  of  the  pledge,  although 
notice  of  the  owner's  claim  was  given 
to  it  after  the  right  had  become  so 
vested,  and  it  acquired  a  perfect  title 
to  the  note  by  •  purchase  at  a  <rde 
thereof  made  after  such  notice,  under 
the  terms  of  the  pledge,  and  in  the  ab- 
sence of  a  tender  by  the  owner  of  the 
note  of  the  amount  of  the  debt  secured 
by  the  pledge.  May  v.  Martin,  32  Tex. 
Civ.  App.  132,  72  S.  W.  840,  affirmed, 
no  op.:  Kirby  v.  Moody,  84  Tex.  201, 
19  S.  W.  453. 

5.    Particular  Defenses  Considered. 

a.   Fraud. 

(1)    Fraud  Affecting  Consideration. 

A  person  who  purchased  and  ac- 
quired a  negotiable  paper  in  the  usual 
course  of  trade,  before  maturity,  and 
in  good  faith,  without  notice  of  ary 
vice  or  infirmity  in  the  original  trans- 
action, and  for  a  valuable  considera- 
tion,   is    entitled    to    recover    the   full 
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amount  thereof,  together  with  the  legal 
costs  of  protest.  Petri  &  Bro.  v.  First 
Nat.  Bank,  83  Tex.  424,  18  S.  W.  752; 
Denton  Lumber  Co.  v.  First  Nat. 
Bank  (Sup.),  18  Sr  W.  962,  963. 

In  a  suit  originally  brought  to  re- 
cover the  amount  due  on  three  certain 
promissory  notes,  executed  by  the  de- 
fendant and  purchased  by  plaintiff  for 
value  before  maturity  and  without  any 
notice  of  any  defense  thereto,  the  de- 
fense was  that  the  notes  were  given 
for  a  lot  of  worthless  jewelry  falsely 
and  fraudulently  represented  to  be 
good,  ana  that  plaintiff  either  paid  no 
value  for  the  same  or  had  notice  of 
their  vice.  An  agreement  of  the  parties 
entered  into  at  the  time  of  trial  by 
which  the  defendant  admitted  the 
plaintiff's  cause  of  action,  save  only 
in  the  event  he  could  establish  his  de- 
fense, placed  the  burden  of  proof  upon 
appellant  to  establish  such  defense,  a 
material  element  of  which  was  that 
plaintiff  had  notice  of  the  fraud  per- 
petrated in  the  sale  of  the  jewelry  at 
the  time  he  purchased  tl  e  notes  sued 
on.  Cochran  v.  Priddy,  49  Tex.  Civ. 
App.  39,  40,  107  S.  W.  616. 

The  bona  fide  character  of  a  holder 
can  only  be  destroyed  by  proof  of  his 
participation  in  the  fraud.  This  was 
shown  where  the  transfer  of  the  note 
was  a  division  of  the  fruits  of  the 
fraud  perpetrated.  Kneeland  v.  Miles 
(Civ.   App.),  24  S.  W.  1113,  1115. 

In  Cochran  v.  Priddy,  49  Tex.  Civ. 
App.  39,  40,  107  S.  W.  616,  it  was  held 
that  the  circumstances  in  evidence  were 
not  sufficient  to  raise  more  than  a  sus- 
picion that  the  holder  might  have 
known  of  some  vice  in.  the  paper. 

Misrepresentation. — The  evidence  was 
sufficient  to  show  that  the  makers  of 
the  note  were  induced  to  purchase  L.'s 
interest  in  a  college,  and  execute  the 
note  sued  on,  by  the  representation  of 
L.  that  the  total  liabilities  of  the  col- 
lege were  much  less  than  they  really 
were.  The  existence  of  said  excess 
was  unknown  to  them,  except  a  small 
2  Tex— 59 


portion.  And  they  had  paid  more  of 
said  excess  to  protect  their  interest 
than  the  original  amount  for  which  the 
note  was  executed.  The  makers  of  the 
note  were  not  liable  unless  the  holder 
was  an  innocent  holder  for  value. 
Smith  v.  Roach  (Civ.  App.),  51  S.  W. 
292,  293,  affirmed  in  93  Tex.  739,  no  op. 

A  rote  was  procured  by  representa- 
tion by  an  insurance  agent  that  the 
company  would  issue  a  paid  up  life 
policy  for  $25,000  for  the  sum  of 
$1,800.  It  was  contended  that  the  note 
could  not  be  held  subject  to  attack  for 
fraud  because  the  representation  was, 
upon  its  face,  palpably  absurd.  The 
contention  was  rot  sanctioned.  Webb 
v.  Moseley,  30  Tex.  Civ.  App.  311,  70 
S.    W.   349. 

If  the  payee  of  a  note  made  ma- 
terial misrepresentations  as  to  the 
property  by  which  the  makers  were  in- 
duced to  make  the  purchase  and  give 
the;r  note,  the  latter  would  have  the 
right,  as  between  the  original  parties 
to  the  transaction,  to  either  cancel  the 
trade,  or  stand  to  the  bargain,  and  re- 
cover damages  for  the  fraud,  as  they 
might  elect.  Suttle  v.  Hutchinson 
(Civ.  App.),  31  S.  W.  211.  They  would 
also  have  the  right  to  rescind  as 
against  a  mala  fide  holder  of  the  note, 
but  not  as  against  a  bona  fide  pur- 
chaser for  value  before  maturity,  it  be- 
ing negotiable  in  form.  Fora  v.  Oli- 
phant   (Civ.  App.),  32   S.  W.  437,  438. 

Purchase  of  Property  Sold  to  De- 
fraud Creditors. — "There  are  cases 
which  hold  that  the  maker  of  a  note, . 
given  for  the  purchase  money  of  prop- 
erty, which  he  knew  the  payee  con- 
veyed to  him  for  the  purpose  of 
defrauding  his  creditors,  can  not 
set  up  the  fraudulent  character 
of  the  transaction  as  a  defense 
to  the  note.  Amongst  them  are 
Carpenter  v.  McClure,  39  Vt.  9;  Davis 
v.  Mitchell,  34  Cal.  81;  Dyer  v.  Horner, 
39  Mass.  260;  Sherk  v.  Endress,  3  W. 
&  S.  255;  Springer  v.  Drosch,  32  Ind. 
486.     These  decisions  do  not  recognize 
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any  difference  between  contracts  exe- 
cuted and  executory,  and  are  based  on 
the  language  of  the  statutes  declara- 
tory of  the  illegality  of  conveyances 
made  to  defraud  creditors,  which,  in 
most  of  the  states,  as  here,  only  de- 
clare such  contracts  void  as  to  cred- 
itors. Such  statutory  declaration  does 
not,  however,  strip  such  a  transaction 
of  its  fraudulent  character,  or  give  to 
it  standing  as  a  valid  contract,  which 
the  courts  will  enforce."  Davis  v. 
Sittig,   65   Tex.   497,   501. 

October  23,  1877,  L.,  being  largely 
indebted  to  one  Walthew  and  divers 
other  persons,  and  being  insolvent, 
made  to  B.,  with  intent  to  defraud  his 
creditors,  a  pretended,  sale  and  con- 
veyance of  his  entire  interest  in  his 
deceased  parents'  estates,  which  were 
then  being  administered  in  the  probate 
court  of  Galveston  county  by  B.,  the 
executor.  This  interest  was  the  only 
property  or  property  rights  possessed 
by  L.  At  the  same  time  B.,  who  was 
fully  apprised  of  L.'s  purpose,  in  pur- 
suance of  an  agreement  between  them,- 
and  in  order  to  give  the  transaction  the 
appearance  of  a  bona  fide  sale,  exe- 
cuted to  L.  his  promissory  note  for 
$5,000,  payable  January  1,  1883,  bearing 
eight  per  cent  interest,  and  expressing 
as  its  consideration  a  transfer  of  L.'s 
interest  in  his  deceased  parents'  es- 
tates. The  deed  from  L.  to  B.  recited 
the  note,  and  was  duly  recorded  in  the 
records  of  deeds  of  Galveston  county. 
It  was  distinctly  understood,  at  the 
time,  between  L.  and  B.  that  no  prop- 
erty was  to  pass  by  the  conveyance; 
that  the  note  was  never  to  be  enforced 
against  B.,  and  that  D.  was  to  incur  no 
liability  by  reason  of  its  execution.  In 
1882  the  estates  were  partitioned 
amrngst  L.  and  the  other  legatees, 
and,  shortly  thereafter,  the  portion  al- 
lotted to  L.,  consisting  of  realty,  was 
sold  under  execution,  to  satisfy  Wal- 
thew's  claim,  which  had  been  reduced 
to  judgment,  Walthew  becoming  the 
purchaser.  This  property,  which 
proved  insufficient  to  satisfy  Walthew's 


claim,  was  subsequently  adjudged  to 
him  by  decree  of  the  district  court. 
The  note  was  in  form  negotiable,  but 
was  never  endorsed.  On  May  25,  1880, 
L.  having,  in  the  meantime,  lost  the 
note,  transferred  and  assigned  his  in- 
terest therein,  by  a  separate  writing,  to 
his  brother,  who,  in  like  manner,  trans- 
ferred the  lost  note  to  S.,  for  value. 
L.'s  brother  is  not  shown  to  have  paid 
value  for  the  transfer  to  him.  In  a 
suit  by  S.  against  the  legal  representa- 
tives of  B.,  then  deceased,  for  the 
amount  of  the  note  and  interest.  Held, 
that  the  note,  under  the  Toregoing 
facts,  became  the  property  of  S.,  sub- 
ject to  all  the  defenses  which  B.  or 
his  legal  representatives  could  have 
urged  against  it  had  it  still  been  in  the 
hands  of  L.,  the  payee,  and  that  S. 
stood  charged  with  notice  of  the  facts 
which  attended  its  execution;  that  the 
fact  that  B.  knew  of  L.'s  fraudulent 
purpose  in  conveying  to  him,  and  was 
a  participant  in  the  fraud,  did  not  es- 
top him  or  his  legal  representatives 
from  setting  up  the  fraudulent  transac- 
tion as  a  defense  to  the  note.  Davis 
v.  Sittig,  65  Tex.  497. 
(2)    Fraud  in  Execution  of  Instrument 

Although  the  maker  of  a  note  by 
false  and  fraudulent  representations 
procured  a  person's  authority  to  sign 
his  name  to  the  instrument,  such  fraud 
could  not  affect  the  payees,  who  took 
the  note  for  value,  without  any  notice 
of  it  whatever.  It  was  the  duty  of  such 
person  to  know  the  contents  of  the 
note  before  it  was  signed.  Williams  p. 
Rand,  9  Tex.  Civ.  App.  631,  30  S.  W. 
509,  510.  Having  failed  to  ascertain  the 
contents  of  a  note  to  which  he  knew 
his  name  was  signed  by  his  own  au- 
thority, in  his  presence,  he  should  suf- 
fer on  account  of  such  negligence, 
rather  than  those  who,  acting  on  the 
faith  of  his  signature,  loaned  their 
money  on  its  security.  Riley  r. 
Reifert   (Civ.  App.),  32  S.   W.  185,  186. 

Plaintiff  and  defendant  were  parties 
defendant  in  proceedings  in  which  a 
compromise  judgment  awarded  certiin 
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land  to  defendant.  Defendant's  husband 
had  formerly  purchased  the  same  land 
from  C,  executing  notes  therefor, 
which  defendant  had  repudiated  for 
failure  of  title.  Plaintiff  falsely  repre- 
sented to  defendant  that  said  judg- 
ment awarded  the  land  to  plaintiff,  and 
he  executed  a  deed  therefor  to  defend- 
ant, receiving  notes  for  the  price,  and 
at  the  same  time  plaintiff  surrendered 
the  C.  r.otes  to  defendant.  Held,  that 
plaintiff,  or  a  transferee  with  notice, 
could  not  enforce  the  notes  executed  to 
him.  Mayes  v.  McElroy  (Civ.  App.), 
SI   S.  W.  344. 

Where  a  promissory  note  was  read 
to  an  illiterate  man  as  for  a  different 
and  less  amount  than  that  expressed 
on  its  face,  and  he  was  thereby  in- 
duced to  sign  a  different  note  than  that 
which  he  supposed  he  was  signing, 
held,  that  the  note  was  void  in  toto, 
for  want  of  the  assent  of  the  maker 
and  by  reason  of  the  fraud  perpetrated 
in  obtaining  his  execution  of  it.  Stacy 
v.  Ross,  27  Tex.  3. 

The  rule  as  to  a  bona  fide  holder  of 
a  negotiable  promissory  note,  when  it 
is  impeached  for  fraud,  between  the 
original  parties  to  it,  is  correctly  stated 
in  Daniel,  Neg.  Inst.,  §  836.  He  says: 
"But  the  test  questions  to  be  applied, 
we  think,  are  these:  (1)  Has  the  party 
sought  to  be  charged  created  an 
agency  or  trust  by  means  of  which 
the  fraud  has  been  committed?  (2)  Has 
he  deliberately  given  the  appearance  of 
validity  to  the  instrument?  (3)  Has 
he  committed  negligence  respecting  it 
by  means  of  which  an  opportunity  for 
fraud  has  been  created?  .And  when- 
ever either  of  these  questions  can  be 
answered  affirmatively,  upon  a  fair 
consideration  of  all  the  circumstances 
of  the  case,  the  balance  of  equity  is  in 
favor  of  the  bona  fide  holder  for  value 
and  without  notice."  Mulberger  v. 
Morgan  (Civ.  App.),  34  S.  W.  148,  150. 

A  plea  which  sets  up  a  promise  not 
to  put  the  note  in  circulation  does  not 
show   the   character  of  fraud   that   the 


law  would  relieve  against,  where  it 
amounts  simply  to  a  promise  upon  the 
part  of  the  payee  of  the  note  to  per- 
form certain  things  in  the  future  con- 
cerning it.  Jackson  v.  Chemical  Nat. 
Bank   (Civ.   App.),  46  S.  W.   295,  296. 

When  a  person  knowingly  and  with- 
out constraint  delivers  to  another,  for 
a  valuable  consideration,  his  obligation 
in  writing  for  the  doing  or  the  refrain- 
ing from  doing  any  certain  thing,  he 
can  not  be  heard  to  say  afterwards 
that  he  was  deceived,  and  by  reason 
thereof  he  did  not  know  the  purport 
of  the  instrument.  Hurt  v.  Wallace 
(Civ.  App.),  49  S.  W.  675,  676. 

Fraud  in  Procurement. — The  defense 
pleaded  was  that,  when  the  note  sued 
on  was  executed,  it  was  represented  to 
the  maker  by  payee,  that  it  was  for  a 
merchandise  account,  and  the  defend- 
ant, who  could  not  read,  did  not  know 
that  he  was  signing  a  note  purporting 
to  be  for  the  balance  of  the  purchase 
money  on  his  land,  which  he  alleged 
had  been  fully  paid;  and  maker  further 
pleaded  that  the  note  thus  executed 
was  barred  by  limitation,  and  that  the 
renewal  thereof  was  procured  by  fraud; 
that  the  defendant  has  refused  to  sign 
the  renewal,  when  the  son  of  the  plain- 
tiff, who  wrote  and  procured  it,  threat- 
ened to  put  him  out  of  his  house  if  he 
did  not  sign  it,  and  told  him,  if  he 
signed  it,  he  would  release  him  from 
all  trouble,  and  refused  to  read  the  re- 
newal to  the  defendant,  or  allow  it  to 
be  read  to  him.  It  was  held  that  the 
note  was  not  enforceable  because  of 
fraud  in  procurement.  Wootters  v. 
Haden   (Civ.  App.),  45  S.  W.  755,  756. 

(3)  Fraud  in  Completion  of  Instru- 
ment. 
Where  two  or  more  join  in  a  note 
for  the  accommodation  of  one  or  more 
of  them,  leaving  the  name  of  the  payee 
in  blank,  and  the  note  passes  to  a  bona 
fide  holder  for  value  before  due,  those 
who  signed  for  the  accommodation  of 
the  others  can  not  resist  the  payment 
of   {he   note   on   the   ground  that   they 
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did  not  authorize  any  person  to  fill  the 
blank  for  the  purpose  for  which  it  had 
been*  used,  or  that  it  was  without  con- 
sideration passing  to  the  defendants,  or 
that  they  were  but  sureties,  or  that  the 
note  was  obtained  by  fraud,  etc.  Jones 
v.  Primm,  6  Tex.  170. 

Having  intrusted  his  comakers  with 
authority  to  use  his  signature,  if  they 
had  ever  abused  that  trust,  of  which 
there  is  no  evidence, 'he  must  suffer  the 
consequences  of  such  abuse  rather  than 
an  innocent  third  party.  In  such  a 
case,  if  one  should  suffer  loss,  the 
maxim  that  he  who  trusts  most  must 
lose  most  is  especially  applicable.  But 
here  there  is  no  evidence  of  any  fraud 
or  unfairness,  or  that  the  signature  of 
the  defendant  was  not  used  in  the 
manner  and  for  the  purposes  intended. 
The  defense  set  up  does  not  appear  to 
have  been  well  founded  in  law  or  fact. 
Jones  v.  Primm,  6  Tex.  170,  171. 

If  the  sureties  placed  in  the  hands  of 
F.  a  note,  with  no  payee  designated, 
with  power  to  insert  the  name  of  a 
certain  party,  it  would  bind  them 
whether  that  name  was  placed  there 
by  authority  of  F.  at  the  time  of  de- 
livery, or  the  act  was  afterwards  rati- 
fied by  him.  Bremner  v.  Fields  (Civ. 
App.),  34  S.  W.  447. 

A  subsequent  acknowledgment  or 
ratification,  although  the  instrument 
was  originally  executed  and  delivered 
without  authority,  would  render  the 
signer  of  the  note  responsible  on  it, 
and  be  a  complete  answer  to  the  issue 
rased  by  the  plea  of  non  est  factum. 
Bremner  v.  Fields  (Civ.  App.),  34  S. 
W.  447;  Houston,  etc.,  R.  Co.  v. 
Chandler,  51  Tex.  416;  Brock  v.  Jones, 
16  Tex.  461. 

"The  ratification  of  the  act  of  de- 
livery of  the  note  would  operate  upon 
the  act  ratified  as  though  it  had  been 
expressly  authorized,  and  allegations 
that  would  sustain  an  action  on  the 
instrument  if  its  execution  had  been 
duly  authorized  would  be  supported  by 
proof    of    a    ratification    of   the    act    of 


the  agent,  and  it  was  not  necessary  to 
plead  ratification.  Houston,  etc.,  R. 
Co.  v.  Chandler,  51  Tex.  416;  Cook  r. 
Tullis,  18  Wall.  332;  Long  v.  Osborn 
(Iowa),  59  N.  W.  14;  Russ  v.  Tel- 
fener,  57  Fed.  973;  Goetz  v.  Goldbaum 
(Cal.),  37  Pac.  646."  Bremner  v. 
Fields  (Civ.  App.),  34  S.  W.  447. 

b.  Alteration  of  Instrument 

The  liability  of  the  maker  of  a  note, 
when  it  has  been  changed  without  his 
authority,  depends  upon  the  question 
as  to  whether  or  not  he  has  committed 
it  to  another  person  in  such  form  as 
to  imply  authority  in  that  person  to 
make  the  change,  and  if  he  has  done 
so,  the  law  holds  that  he  has  been 
negligent  in  so  executing  ard  putting 
it  in  circulation,  and  as  a  result  he 
must  suffer  from  the  acts  of  the  per- 
son whom  he  trusted  rather  than  to 
throw  the  loss  upon  another,  who  did 
not  trust  in  the  matter  to  the  person 
who  made  the  alteration.  Farmers, 
etc.,  Nat.  Bank  v.  Novich,  89  Tex. 
381,  383,  34  S.  W.  914.  See  the  title 
ALTERATION  OF  INSTRUMENTS, 
vol.  1,  p.  193. 

The  accepted  draft  of  W.  sent  by 
him  to  M.  when  signed  by  the  latter  in 
the  space  left  for  their  signature,  was. 
upon  its  face,  a  negotiable  instrument. 
The  acceptors,  by  intrusting  the  draft 
with  the  blank  to  M.  to  pay  a  debt, 
gave  them  authority  to  fill  the  blank; 
and  the  instrument,  in  such  condition, 
coming  into  the  hands  of  the  bank  be- 
fore maturity,  for  value  and  without 
notice  of  any  irregularity,  constituted 
the  latter  a  bona  fide  holder.  \V.  au- 
thorized the  alteration  of  the  draft, 
and  its  circulation  in  its  altered  con- 
dition, so  far  as  innocent  third  parties 
were  concerned,  and  were  liable  to 
the  bank  thereon,  notwithstanding  the 
bad  faith  of  M.  Whittle  v.  Fond  Du 
Lac  Nat.  Bank  (Civ.  App.),  26  S.  W. 
1106 ;  Whittle  v.  Hide,  etc.,  Nat  Bank.  7 
Tex.  Civ.  App.  616,  26  S.  W.  1011,  1012. 

c.  Duress. 

Where  it  appeared  that  the  note  sued 
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on  was  given  in  settlement  of  a  charge 
of  crim.  con.  under  duress  produced 
by  threats  of  great  bodily  harm  and 
deprivation  of  property,  and  that  the 
plaintiff  to  whom  the  note  had  been 
assigned  had  notice,  it  was  held  that 
the  suit  could  not  be  sustained.  Mc- 
Gowen  v.  Bush,  17  Tex.  195. 
d.   Misappropriation  of  Paper. 

See  ante,  "Fraud  in  Execution  of 
Instrument,"  VIII,  C,  5,  a,  (2). 

A  negotiable  promissory  note  was 
endorsed  by  the  payee  for  accom- 
modation; the  accommodation  hold- 
ers delivered  it  as  collateral  to  plain- 
tiffs, to  whom  they  were  indebted 
upon  a  pre-existing  debt.  Subse- 
quently the  maker  and  payee  of  the 
note  rescinded  the  contract  of  wtiich 
the  note  was  a  part.  Held,  that  the 
plaintiffs  were  bona  fide  holders  of  the 
note,  and  it  was  not  subject  to  any  de- 
fenses on  the  ground  of  failure  of  con- 
sideration or  the  misappropriation  of 
it  by  the  accommodation,  holders. 
Brown  v.  Thompson,  79  Tex.  58,  15  S. 
W.  168. 

"Where  a  note  is  made  payable  to 
A  for  the  purpose  of  being  discounted 
by  him,  and  on  his  refusal  it  is  dis- 
counted by  B,  the  latter  may  sue  the 
makers  (both  principal  and  sureties), 
and  recover  on  the  note,  just  as  A 
.could  have  done  had  he  discounted  it, 
and  recover  on  it  the  amount  due.  3 
Rand.  Commer.  Paper  (2d  Ed.),  § 
1655."  Bull  v.  Latimer  (Civ.  App.),  80 
S.  W.  252. 

e.    Want  of  Capacity  or  Authority  of 

Parties. 
(1)    Want   of  Capacity. 

Section  6,  art.  12,  of  the  constitution, 
providing  that  "no  corporation  shall  is- 
sue stock  or  bonds  except  for  money 
paid,  lator  done  or  property  actually  re- 
ceived," and  art.  589  of  the  Revised 
Statutes,  providing  that  "no  corpora- 
tion *  *  *  shall  employ  its  stock, 
means,  assets  or  other  property,  di- 
rectly or  indirectly,  for  any  other  pur- 
pose whatever  than  to  accomplish  the 


legitimate  objects  of  its  creation,"  do 
not  render  void  the  accommodation  in- 
dorsement by  a  lumber  manufacturing 
corporation  of  negotiable  paper,  in  the 
hands  of  a  holder  who  acquired  it  for 
value,  before  maturity  and  without 
notice.  Marshall  Nat.  Bank  v.  O'Neal, 
11  Tex.  Civ.  App.  640,  34  S.  W.  344, 
affirmed  in  93  Tex.  734,  no  op. 

(2)    Want  of  Authority. 

The  principle  that  "the  protection 
which  commercial  usage  throws  around 
negotiable  paper  can  not  be  used  to 
establish  the  authority  by  which  it  was 
originally  issued,"  is  recognized  as 
obviously  sound.  Merchants,  etc.,  Cot- 
ton Oil  Co.  v.  Lufkin  Nat.  Bank,  34 
Tex.  Civ.  App.  551,  557,  79  S.  W.  651, 
affirmed  in  98  Tex.  624,  no  op. 

Where  the  principal  has  clothed  his 
agent  with  power  to  do  an  act  upon  the 
existence  of  some  extrinsic  fact  pe- 
culiarly within  the  knowledge  of  the 
agent  and  of  the  existence  of  which 
the  execution  of  the  power  is  in  itself 
a  r  presentation,  a  third  person  deal- 
ing with  such  agent  in  entire  good 
faith,  pursuant  to  such  apparent  power, 
may  rely  upon  the  representation  and 
the  principal  is  estopped  to  deny  its 
truth  to  his  prejudice.  Merchants,  etc., 
Cotton  Oil  Co.  v.  Lufkin  Nat.  Bank, 
34  Tex.  Civ.  App.  551,  79  S.  W.  651, 
affirmed  in  98  Tex.  624,  no  op. 

Maker  Guaranteeing  Genuineness — 
Attesting  Signature. — The  act  of  the 
secretary  of  an  industrial  corporation 
in  attesting  with  his  signature  and  the 
corporate  seal  the  promissory  note  of 
a  corporation,  was  a  guaranty  of  its 
genuineness  making  it  good  in  the 
hands  of  an  innocent  purchaser,  though 
the  signature  of  the  agent  purporting 
to  execute  it  was  a  forgery  and  the 
company  had  never  received  the  benefit 
of  the  proceeds.  Merchants,  etc.,  Cot- 
ton Oil  Co.  v.  Lufkin  Nat.  Bank,  34 
Tex.  Civ.  App.  551,  79  S.  W.  651,  af- 
firmed in  98  Tex.  624,  no  op. 

Principal  Bound  Only  When  Agent 
'Acts  on  His  Behalf. — The  principal  is 
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bound  by  the  act  of  his  agent  only 
where  the  agent  performing  the  act  as- 
sumes to  act  for  his  principal.  Mer- 
chants, etc.,  Cotton  Oil  Co.  v.  Lufkin 
Nat.  Bank,  34  Tex.  Civ.  App.  551,  79 
S.  W.  651,  affirmed  in  98  Tex.  624, 
no  op. 

The  treasurer  of  an  oil  company, 
having  authority  to  execute  promissory 
notes  for  it,  attached  to  a  note  df  the 
company  to  a  banking  firm  of  which 
he  was  a  member  the  stenciled  signa- 
ture of  the  company,  forging  thereto 
the  name  of  the  company  manager  as 
the  agent  by  whom  it  was  executed, 
and  had  it  attested  by  the  secretary  of 
the  company  with  its  seal  and  dis- 
counted by  an  innocent  purchaser,  ap- 
propriating the  proceeds  without  giv- 
ing the  company  credit.  Held,  that  the 
oil  company  was  not  bound  on  the  note 
by  his  act  in  affixing  with  his  own  hand 
the  signature  of  such  company  by 
reason  of  the  fact  that  he  had  authority 
to  issue  negotiable  paper  for  it,  since 
he  assumed  to  act  ini  the  matter  for 
the  bank  and  not  for  such  oil  company. 
Merchants',  etc.,  Cotton  Oil  Co.  v.  Luf- 
kin Nat.  Bank,  34  Tex.  Civ.  App.  551, 
79  S.  W.  651,  affirmed  in  98  Tex.  6&4, 
no  op. 

Ratification  of  Forged  Note — Protec- 
tion of  Innocent  Purchaser. — A  corpo- 
ration could  not  be  held  liable  to  an 
innocent  purchaser  of  its  note  payable 
to  a  bankirg  firm,  a  member  of  which 
had  forged  and  discounted  the  note 
without  giving  it  credit,  by  reason  of 
the  fact  that  it  was  still  in  its  power  to 
ratify  the  note  and  protect  itself  by 
claiming  credit  for  the  proceeds  on  an 
overdraft  due  by  it  to  the  bark.  Mer- 
chants, etc.,  Cotton  Oil  Co.  v.  Lufkin 
Nat.  Bank,  34  Tex.  Civ.  App.  551,  79 
S.  W.  651,  affirmed  in  98  Tex.  624, 
no    op. 

The  fact  that  the  payor  of  the  forged 
note  was  indebted  to  the  bank  to  which 
it  was  made  payable,  for  a  large  over- 
draft, was  no  ground  for  requiring  it  to 
ratify  the  note  and  claim  credit  with  the 


bank  on  such  overdraft,  for  the  protec- 
tion of  the  innocent  holder  of  such 
forged  notes,  when  many  similar  forg- 
eries might  be  in  circulation  and  ex- 
ceed the  amount  of  its  overdraft.  Mer- 
chants, etc.,  Cotton  Oil  Co.  v.  Lufkin 
Nat.  Bank,  34  Tex.  Civ.  App.  551,  79 
S.  W.  651,  affirmed  in  98  Tex. 
624,   no  op. 

Transfer    by    Husband.— Title    to   a 

coupon  railway  bond  of  the  state  of 
Georgia,  which  really  belonged  to  th: 
wife,  passed  when  delivered  by  the  hus- 
band as  collateral  security  for  a  debt 
due  by  him  and  future  advances,  when 
the  delivery  was  bona  fide,  in  the  ordi- 
nary course  of  business,  and  with  no 
notice  of  the  wife's  interest.  Texas 
Banking,  etc.,  Co.  v.  Turnley,  61 
Tex.  365. 

Where  one  remains  silent  when  he 
ought  to  speak,  he  should  not  be  heard 
to  speak  when  he  ought  to  remain 
silent,  hence  when  J.  admits  that  he 
knew  S.  had  a  note  with  his  name  on 
it,  and  failed  to  make  any  response 
whatever  when  S.  inquired  of  him  if 
his  signature  was  genuine,  thus  con- 
sciously permitting  her  to  act  as 
though  his  signature  had  been  regularly 
obtained,  he  is  estopped.  Harmon  :. 
Leberman,  39  Tex.  Civ.  App.  251,  232, 
87  S.  W.  203.  See  the  title  ES- 
TOPPEL. 

S.  wrote  to  J.  demanding  to  know  if 
he  had  signed  a  note  as  surety  for  G. 
J.  received  the  letter  but  made  no  reply 
in  person.  He  told  his  wife,  however, 
to  answer  the  letter  as  she  wished:  that 
he  would  not  have  anything  to  do  witli 
the  matter.  Under  these  circumstances 
the  letter  tending,  as  it  did,  to  show  a 
ratification  of  the  previously  unauthor- 
ized signature,  should  have  been  ad- 
mitted. Harmon  v.  Leberman,  39  Tex. 
Civ.  App.  231,  252,  87  S.  W.  203; 
Houston,  etc.,  R.  Co.  v.  Chandler,  51 
Tex.  416. 

Ultra  Vires  Acts  of  Corporation.— 
The  maker  having  borrowed  money 
from   a   corporation   not  having  power 
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to  discount,  and  having  executed  a  note 
therefor,  when  sued  upon  a  renewal  of 
such  note  by  an  innocent  holder,  is  j 
estopped  from  claiming,  under  a  plea 
of  ultra  vires,  that  the  corporation  had 
no  power  to  loan  money  or  discount 
paper.  Bond  v.  Terrell,  etc.,  Mfg.  Co., 
82  Tex.  309,  18  S.  W.  691,  and  author- 
ities there  cited.  Keys  v.  Cleburne, 
etc.,  Ass'n  (Civ.  App.),  25  S.  W.  809; 
Smith  v.  White  (Tex.  Civ.  App.),  25 
S.  W.  809.  See  the  title  CORPORA- 
TIONS. 

"After  dealing  with  the  corporation, 
and  accepting  its  money  for  the  note, 
the  makers  were  estopped  from  deny- 
ing the  power  of  the  corporation  to 
loan  the  money  and  receive  the  note. 
Bond  v.  Terrell  Mfg.  Co.,  82  Tex.  309, 
18  S.  W.  691."  Head  v.  Cleburne,  etc., 
Ass'n  (Civ.  App.),  25  S.  W.  810,  811. 
f.  Want  of  Title  in  Transferrer. 
(1)    In  General. 

As  promotive  of  the  circulation,  of 
commercial  paper  it  has  been  the  rule 
of  decision  of  our  courts  that  the  pos- 
session of  the  instrument  acquired  in 
good  faith  in  the  usual  course  of  trade 
gives  property,  whether  the  person 
from  whom  received  have  title  or  not. 
'  Wilson  v.  Denton,  82  Tex.  531,  18  S. 
W.  620;  Greneaux  v.  Wheeler,  6  Tex. 
515,  523.  See  First  Nat.  Bank  v.  Beck, 
2  App.  Civ.  Cases,  §§  832,  833. 

The  possession  of  the  instrument,  ac- 
quired in  good  faith  in  the  usual  course 
of  trade,  gives  property,  whether  the 
person  from  whom  it  was  received 
have  title  or  not.  This  doctrine, 
founded  on  the  necessity  of  securing 
the  benefits  accruing  from  the  free  cir- 
culation of  commercial  paper,  extends 
to  all  negotiable  instruments  transfer- 
able by  delivery.  Wilson  v.  Denton,  82 
Tex.  531,  535,  18  S.  W.  620;  Weath- 
ered v.  Smith,  9  Tex.  622,  625. 

A  holder  is  entitled  to  recover  upon 
a  note  if  he  has  come  by  it  honestly. 
(Greneaux  v.  Wheeler,  6  Tex.  515,  525.) 
"It  matters  not  how  the  vendor  came 
in     possession     of    the     bill     or    note, 


whether  by  theft,  or  fraud,  or  honestly; 
the  title  of  the  transferee  does  not  de- 
pend upon  the  title  of  the  vendor,  but 
upon  his  possession,  and  if  the  buyer 
has  acted  in  good  fcaith  and  paid  a  val- 
uable consideration,  his  title  can  not  be 
impugned."  Wilson  v.  Denton,  82  Tex. 
531,  535,  18  S.  W.  620. 
(2)    Lost  or  Stolen  Paper. 

The  holder  in  due  course  of  trade 
may  recover  upon  it,  though  his  title 
be  derived  from  the  finder  of  lost  paper 
or  from  one  who  has  stolen  it.  Clay  v. 
Gage,  1  Tex.  Civ.  App.  661,  663,  20  S. 
W.  948. 

When  the  purchaser  or  holder  of  a 
negotiable  instrument  has  obtained  it 
in  good  faith,  and  for  a  valuable  con- 
sideration, in  the  ordinary  course  of 
business  before  its  maturity,  and  with 
no  notice  of  its  dishonor,  or  of  any 
other  fact  that  could  affect  its  validity 
as  between  antecedent  parties,  the  fact 
that  it  had  no  validity  as  to  such  ante- 
cedent parties  will  not  affect  his  right 
to  recover  on  it;  he  may  then  recover 
against  its  maker,  though  it  was  ob- 
tained by  him  from  whom  the  holder 
thus  purchased  it,  without  considera- 
tion, or  by  fraud,  theft,  or  robbery. 
Texas  Banking,  etc.,  Co.  v.  Turnley,  61 
Tex.  365. 

However  wrongful  may  be  the  act  of 
a  person  by  whom  a  negotiable  instru- 
ment is  passed  to  an  innocent  pur- 
chaser, such  purchaser  is  protected, 
though  the  transfer  to  him  may  have 
been  without  legal  authority.  In  such 
case  one  who  takes  under  well-recog- 
nized conditions,  from  one  who  has 
the  apparent  power  to  convey,  is  as 
fully  protected  in  his  right  to  the  paper 
as  if  he  held  under  the  real  owner. 
Texas  Banking,  etc.,  Co.  v.  Turnley,  61 
Tex.  365. 

Promissory  notes  and  bills  payable 
to  bearer,  or  payable  to  order  and  in- 
dorsed in  blank,  are  transferable  as 
cash  by  delivery  and  may  be  reclaimed 
by  a  bona  fide  holder  for  value  as 
against    a    former    owner    from    whom 
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they  may  have  been  stolen  or  obtained 
by  fraud.  Greneaux  v.  Wheeler,  6 
Tex.  515. 

If  a  bill  or  promissory  note  fully 
completed  in  form,,  and  signed  by  the 
drawer  or  maker,  but  not  delivered,  is 
stolen  from  the  possession  of  the  party 
who  has  signed  it,  and  passed  by  the 
thief  to  a  bona  fide  holder  for  value, 
in  the  usual  course  of  business,  the  fact 
that  the  party  signing  had  never  de- 
livered would  not  afford  him  a  defense 
against  such  bona  fide  holder.  Mul- 
berger  v.  Morgan  (Civ.  App.),  34  S. 
W.   148,   150. 

g.        Agreement       between       Original 
Parties. 

One  who  receives  a  negotiable  note, 
in  the  ordinary  course  of  business,  for 
a  valuable  consideration,  executed  by 
two  or  more,  but  with  the  understand- 
ing of  the  makers  between  themselves 
that  it  should  not  be  delivered  to  the 
payee  unless  the  signature  of  a  third 
party  was  procured,  can  enforce  its 
collection  against  those  who  signed  it, 
unaffected  by  any  such  understanding, 
of  which  he  had  no  notice.  Davis  v. 
Giay,  61  Tex.  506. 
h.   Homestead  Rights. 

Homestead  rights  can  not  be  as- 
serted to  defeat  a  vendor's  lien,  against 
a  purchaser  of  the  lien  notes  having  no 
notice  that  the  sale,  which  was  absolute 
on  its  face,  was  merely  to  raise  money 
and  in  effect  a  mortgage.  Noel  v. 
Clark,  25  Tex.  Civ.  App.  136,  60  S.  W. 
356,  affirmed  in  94  Tex.  701,  no  op. 
See  Breneman  v.  Mayer,  24  Tex.  Civ. 
App.  164,  58  S.  W.  725,  affirmed  in  94 
Tex.  703,  no  op. 

One  who  purchases  a  negotiable 
vendor's  lien  note  before  maturity,  for 
value  and  without  notice,  is  protected 
against  a  claim  to  have  the  enforce- 
ment of  its  lien  denied  on  the  ground 
that  the  property  was  homestead,  and 
the  sale  thereof,  for  which  the  note  was 
given,  but  a  sham  and  device  to  bor- 
row money  thereon.  Stephens  v.  Sum- 
merfield,  22  Tex.   Civ.   App.   182,   54   S. 


W.  1088,  affirmed  in  93  Tex.  739,  no  op. 
Where  a  party  knew  the  true  nature 
of  the  instruments  to  be  that  thereby 
the  property  had  been  merely  mort- 
gaged by  defendants,  the  law  charged 
him  with  knowledge  of  the  fact,  if  it 
was  a  fact,  that  those  giving  the  mort- 
gage were  at  the  time  living  upon  the 
land  as  their  homestead.  Adams  v. 
Bartell,  46  Tex.  Civ.  App.  349,  353,  102 
S.  W.  779,  affirmed  in  102  Tex.  577, 
no  op. 

i.    Payment. 

A  payment  to  the  original  payee  ot 
a  note,  after  he  has  sold  it  to  another 
before  maturity,  would  not  be  a  dis- 
charge of  the  note  in  the  hands  of  an 
innocent  purchaser.  Staff  v.  First  Nat 
Bank  (Civ.  App.),  97  S.  W.  1089,  1090. 
See,  also,  post,  "To  Whom  Payment 
Made,"  XI,.  A,  1. 

Where  the  notes  were  negotiable  the 
maker  should  have  inquired  as  to  the 
ownership  of  the  notes  before  he  paid 
the  amount  of  them  to  the  original 
payee,  and  his  negligence  can  not  be 
used  to  defeat  the  claim  of  those  who 
were  the  holders  of  the  notes.  Staff  v. 
First  Nat.  Bank  (Civ.  App.),  97  S.  W. 
1089,  1090.  The  case  of  Planters  Bank 
v.  Evans,  36  Tex.  592,  is  directly  in 
point,  and  it  was  held  that  payment  to 
the  original  payee  of  the  draft  after 
its  transfer  was  not  a  discharge  of  the 
draft.  That  decision  was  approved  in 
Blum  v.  Loggins,  53  Tex.  121. 

Where  the  plaintiff  legally  admits 
that  when  he  received  the  note  from 
the  payee  he  knew  it  was  paid,  he  has 
no  greater  rights  than  the  payee  of  the 
note  to  recover  the  sum  called  for 
therein.  Pettigrew  v.  Dix,  33  Tex. 
277,  279. 

To  a  suit  on  a  promissory  note, 
brought  by  an  assignee,  the  maker 
pleaded  that  he  had  paid  the  note  to 
the  payee,  before  its  transfer  to  the 
plaintiff,  by  an  order  on  his  stock- 
keeper  for  mules  which  order  was  re- 
ceived by  the  payee  in  full  satisfaction 
of   the   note;  and   that   the   mules  had 
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always  been,  and  still  were,  ready  for 
the  payee.  Held,  that  the  answer  pre- 
sented a  good  defense,  and  it  was  error 
to  sustain  an  exception  to  it  for  insuf- 
ficiency. Pettigrew  v.  Dix,  33  Tex. 
277,  278. 

A  witness  is  competent,  upon  being 
released  by  the  payor,  to  prove  that 
the  note  sued  on  by  a  subsequent 
holder  claiming  under  the  payee's  in- 
dorsement in  blank,  was  transferred 
to  him,  the  witness,  by  the  payee,  and 
that  the  payor  settled  it  witfi  him  in 
full.  Shackelford  &  Co.  v,  Wheeler, 
7  Tex.  553. 
j.    Set-Off. 

Where  defendant  is  sued  upon  a 
negotiable  note  executed  by  himself 
and  transferred  before  maturity,  he  is 
not  entitled  to  set  off  against  plain- 
tiffs demand  a  claim  against  the  origi- 
nal payee  of  the  note  acquired  by 
himself  after  the  note  was  transferred. 
Henderson  v.  Johnson,  22  Tex.  Civ. 
App.  381,  55  S.  W.   35. 

"k.    Conveyance   of   Land  before   Rent 
Due. 

Where  a  landlord  took  a  note  for 
rent  to  become  due,  and  afterwards 
-conveyed  the  premises,  a  judgment  for 
defendant  in  an  action  on  the  note 
was  not  justified  on  the  ground  that 
the  right  to  the  rent  had  passed  to 
the  grantee  in  the  conveyance,  in  the 
absence  of  evidence  that  the  convey- 
ance was  made  before  the  rent  became 
due.  Jones  v.  Laturnus  (Civ.  App.), 
40  S.  W.  1010. 

If  the  payee,  had  instituted  suit  on 
the  note,  maker  could  have  interposed 
the  defense  that  the  land  had  been 
sold  before  the  rent  became  due,  and 
the  r^nts  had  passed  as  an  appurte- 
nance to  the  land.  "All  rents  and  in- 
come accumulated  in  respect  to  the 
land  conveyed  pass  with  it,  unless 
they  have  been  so  disconnected  with 
it  as  to  become  personal  property." 
Jones,  Real  Prop.,  §  1646;  Devi.  Deeds, 
§  863.  The  evidence,  however,  fails 
to  indicate  when   the  conveyance   was 


made,  and  therefore  the  judgment  for 
defendant  can  not  be  justified  on  that 
ground.       Jones     v.     Laturnus     (Civ. 
App.),  40  S.  W.  1010. 
L    Garnishment. 

The  holder  of  a  negotiable  note 
not  due  is  not  affected  by  garnishment 
proceedings  against  the  maker  of  the 
note.  Such  holder  may  sue  and  en- 
force payment  after  maturity  regard- 
less of  such  garnishment.  Levy  i>. 
Du  Bose,  3  Tex.  Civ.  App.  68,  21  S. 
W.  932.  See  the  title  GARNISH- 
MENT. 

m.   Illegality,  Want  or  Failure  of  Con- 
sideration. 
(1)    Illegality  of  Consideration. 

Illegality  of  consideration,  unless  it 
has  been  so  expressly  declared  by  the 
legislature,  will  be  no  defense  in  an 
action  at  the  suit  of  a  bona  fide  holder, 
unless  he  obtained  the  bill  or  note 
after  it  became  due.  Cavenah  v. 
Somervill,  Dallam  532;  Campbell  v. 
Jones,  2  Tex.  Civ.  App.  263,  21  S. 
W.   723. 

;  When  the  act  out  of  which  the  con- 
sideration arose  has  been  expressly 
prohibited  by  statute  under  a  pen- 
alty, the  defense  has  been  held  to  ap- 
ply to  an  innocent  holder  of  the  note, 
as  in  case  of  usury;  but  in  this  case 
there  is  no  distinct  prohibition  of  the 
sale  of  intoxicating  liquors  to  an  ha- 
bitual drunkard,  nor  is  there  any  dec- 
laration that  a  note  given  for  such 
consideration  shall  be  void,  and  it  is 
therefore  void  only  between  the  par- 
ties. Campbell  v.  Jones,  2  Tex.  Civ. 
App.  263,  21   S.  W.   723. 

If  the  plaintiff  is  a  holder  of  the 
note  in  good  faith  for  value,  and  re- 
ceived it  in  the  usual  course  of  busi- 
ness, he  is  unaffected  by  the  fact 
that  it  was  executed  for  an  illegal 
consideration.  1  Daniel,  \Teg.  Inst.,  § 
197.  When  the  act  out  of  which  the  con- 
sideration arises  has  been  expressly 
prohibited  by  statute,  under  a  pen- 
alty, the  defense  has  been  held  to  ap- 
ply to  an  innocent  holder  of  the  note, 
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as  in  the  case  of  usury.  Our  supreme 
court  has  held  that  a  note  given  for 
usurious  interest  is  void,  even  in  the 
hands  of  an  innocent  holder.  An- 
drews v.  Hoxie,  5  Tex.  171.  But  in 
this  case  there  is  no  direct  prohibition 
of  the  sale  of  intoxicating  liquors  to 
an  habitual  drunkard,  or  to  a  person 
after  notice  as  provided  by  law,  nor 
is  there  any  declaration  that  a  note 
given  in  consideration  of  such  sales 
shall  be  void.  1  Daniel,  Neg.  Inst., 
§§  197-199.  Campbell  v.  Jones,  2  Tex. 
Civ.   App.   263,   21   S.   W.   723,  724. 

A  note  given  in  1861  for  a  horse 
on  which  the  purchaser  designed  to 
serve,  and  did  serve,  in  the  rebel  army, 
the  destined  use  of  the  horse  being 
known  to  the  seller  at  the  time,  was 
an  illegal  contract;  and  such  a  con- 
tract could  acquire  no  validity  by 
transfer  for  value  and  before  maturity 
to  another  person,  however  ignorant 
such  other  person  might  be  of  the 
illegality  of  the  note.  Roquemore  v. 
Alloway,  33  Tex.  461. 

Confederate  Money  Contract— A  de- 
livery by  A.  of  a  note  payable  to  him 
or  bearer  suffices  of  itself  to  transfer 
the  ownership,  if  made  with  that  in- 
tention, and  authorizes  the  transferee 
to  bring  suit  in  his  own  name  against 
the  maker;  and  as  between  A.  and 
his  transferee,  such  a  transfer,  when 
made,  is  an  executed  contract,  and  the 
consideration  on  which  it  was  made  is 
an  immaterial  question  in  a  suit 
brought  by  the  transferee  against  the 
maker.  In  such  a  suit,  therefore,  it 
was  error  to  permit  the  maker  to 
prove  that  the  transfer  was  based 
upon  Confederate  money,  and  to  in- 
struct the  jury  that  the  plaintiff  could 
not  recover  if  Confederate  money  was 
the  consideration  which  he  paid  for 
the  note.  Johnston  v.  Josey,  34  Tex. 
533. 

Horse  racing  not  having  been  de- 
clared by  the  civil  law  illegal,  nor  in- 
hibited by  statute,  a  note  given  for  a 
wager   won   at   horse    racing   was    col- 


lectible in  the  hands  of  an  innocent 
holder.  Cavenah  v.  Somervill,  Dal- 
lam  532. 

Gaming  Contracts. — While  gaming 
of  various  kinds  is  denounced  by  the 
Penal  Code,  no  statute  in  this  state 
declares  that  all  contracts  entered  into 
upon  gaming  considerations  are  void, 
and,  as  there  is  no  controversy  as  to 
the  facts  that  the  holder  acquired  the 
note  before  its  maturity  for  a  valu- 
able consideration,  and  without  notice 
of  any  vice  in  the  consideration  for 
which  it  was  executed,  and  that  the 
notes  remain  unpaid,  such  defense  is 
not  available.  Thompson  v.  Smauels 
(Sup.),  14  S.  W.  143,  145. 

The  decision  of  the  court  of  ap- 
peals in  the  case  of  Donnelly  r.  Citi- 
zens' Bank,  3  App.  Civ.  Cases.  §  169, 
in  which  it  is  held  that  such  contracts 
are  void,  is  placed  upon  the  authori- 
ties just  considered  and  reviewed,  in 
none  of  which,  it  will  be  observed, 
was  it  necessary  to  do  more  than  hold 
the  contract  voidable  to  sustain  the 
conclusion  reached.  The  case  of  Con- 
ner 7'.  Mackey,  20  Tex.  747.  748?  re^ts 
upon  the  authority  of  Xorvell  v.  Oury, 
13  Tex.  31 ;  and  the  case  of  Monroe  v. 
Smelly,  25  Tex.  586,  rests  upon  the 
authority  of  the  two  preceding  cases. 
So  the  case  of  Donnelly  v.  Bank  rests 
upon  the  authority  of  Norvell  v.  Oury. 
which  we  have  seen  is  no  authority 
for  the  doctrine  that  a  contract  en- 
tered into  upon  a  gaming  considera- 
tion is  void.  Following  the  inevitable 
sequence  of  this  doctrine,  it  was  held 
in  the  case  of  Donnelly  v.  Bank  that 
a  note  given  for  a  gaming  considera- 
tion "is  void  even  in  the  hands  of  an 
innocent  holder  for  a  valuably  con- 
sideration." Thompson  v.  Smauels 
(Sup.),   14   S.   W.   143,   144. 

Unlawful  Practice  of  Medicine.— 
Assuming  that  C.  held  no  diploma 
and  no  right  to  practice  medicine,  the 
rule  in  Kennedy  v.  Schultz.  6  Tex. 
Civ.  App.  461,  25  S.  W.  667.  forbid- 
ding his  recovery,  would  have  no  ap- 
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plication  to  a  negotiable  note  for  his 
services,  in  the  hands  of  an  innocent 
holder.  The  principle  upon  which 
notes  are  held  void  in  the  hands  of  an 
innocent  purchaser  is  explained  in 
Campbell  v.  Jones,  2  Tex.  Civ.  App. 
263,  21  S.  W.  723,  and  the  present 
case  does  not  come  within  the  rule. 
Roach  v.  Davis  (Civ.  App.),  54  S.  W. 
1070. 

Notice— Question  of  Agency.— De- 
fendant was  induced  to  sign  a  note 
to  a  bank  as  surety  for  her  nephew, 
its  employee,  on  representations  by 
H.  that  the  nephew  was  in  default  in 
that  amount,  and  that  the  note  was 
only  to  be  used  to  show  as  an  asset 
to  the  bank  examiner,  and  would  be 
discharged  by  sale  of  the  homestead 
of  the  employee's  mother;  when,  in 
fact,  the  amount  of  the  defalcation 
was  in  double  that  sum,  and  such 
homestead  had  already  been  sold  in 
settlement  of  one-half  of  it.  Held, 
if  H.,  in  fact,  acted  on  behalf  of  the 
employee  in  obtaining  the  note,  its 
acceptance  and  attempted  enforcement 
would  not,  as  matter  of  law,  make 
the  bank  chargeable  with  his  fraud 
nor  avoid  the  note  therefor.  But  if 
H.  was  agent  for  the  bank  in  obtain- 
ing the  note,  the  latter  was  bound 
and  the  note  avoided  by  his  repre- 
sentations, though  unauthorized  and 
unknown  to  it.  If  the  bank  was 
chargeable  with  the  representations,  as 
being  those  of  its  agents,  the  defend- 
ant was  not  precluded  from  making 
her  defense  by  the  fact  that  it  dis- 
closed an  illegal  contract.  American 
Nat.  Bank  v.  Cruger,  91  Tex.  446,  44 
S.  W.  278;  American  Nat.  Bank  v. 
Cruger  (Civ.  App.),  44  S.  W.  1057. 

(2)    Want  of  Consideration. 

The  plaintiffs  sued  on  a  negotiable 
note  alleged  to  have  been  indorsed  to 
them  before  maturity  and  for  valuable 
consideration.  In  defense  it  was 
pleaded  that  the  note  was  without  con- 
sideration, etc.  Held,  that  a  recovery 
by  a   bona  fide   holder   of   such   paper 


acquired  before  its  maturity  can  not 
be  defeated  by  proof  of  such  facts. 
Hardie  &  Co.  v.  Wright,  83  Tex.  345, 
18   S.   W.  615. 

Where  a  promissory  note,  executed 
without  consideration,  is  indorsed  and 
transferred  by  the  payee  to  a  creditor 
of  his  in  payment  of  an  open  account, 
such  payee  can  not,  in  an  action  brought 
on  the  note  after  the  account  is  barred 
by  limitations,  maintain  a  plea  of  want 
of  consideration  of  the  note.  Carter 
v.  Bolin,  11  Tex.  Civ.  App.  283,  32 
S.  W.  123.  • 

(3)    Failure  of  Consideration, 
(a)    General  Rule. 

A  purchaser  of  a  note  for  value  be- 
fore   maturity    is    entitled    to    recover 
thereon    against    the    maker,    notwith- 
i  standing  a  failure  of  consideration,  un- 
,  less  he  had  actual  or  constructive  no- 
tice thereof.    First   Nat.   Bank  v.  Oliver, 
16   Tex.    Civ.   App.   428,   41    S.   W.   414; 
i  Carter    v.    Bolin,    11    Tex.    Civ.    App. 
j  283,  32  S.  W.  123;  Jackson  v.  Marshall, 
!  6   Tex.   324,   328;    Reichstatter   v.    Hall, 
:  3  App.  Civ.   Cases,  §  416. 
I     The  partial  or  total  failure  of  con- 
|  sideration   or   even   fraud  between    the 
antecedent  parties  will  be  no  defense 
to  a  bill  in  the   hands  of  a  bona   fide 
holder  for  a  valuable  consideration   at 
or  before  it  becomes  due,  without  no- 
tice   of    any    infirmity    therein.      The 
same    rule    will     apply,    although     the 
present  holder   has   such   notice,   if  he 
derived  a  title  to  the  bill  from  a  prior 
bona    fide    holder  .for    value.      Watson 
v.    Flanagan,    14    Tex.    354;    Davis    v. 
Wilson,    31    Tex.    136;    Bank    of    Com- 
merce  v.    Evants,    2    App.    Civ.    Cases, 
§   762. 

Effect  of  Indorsement  of  Paper  Pay- 
able to  Bearer.— Where  the  maker  of 
the  note,  in  his  petition,  admits  that  it 
was  proved  that  the  note  was  passed 
j  to  the  plaintiff  for  value  received  be- 
fore it  became  due,  it  being  payable 
to  bearer,  the  only  effect  that  an  indorse- 
ment thereof  by  the  payee  could  have 
would  be  to  make  the  payee  liable  by  the 
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indorsement,  but  would  not  change 
the  liability  of  the  maker  in  any  re- 
spect. Hence,  the  defense  of  want  of 
consideration  could  not  be  admitted. 
Davis  v.  Wilson,  31  Tex.  136,  138. 

Prima  Fade  Presumption  of  Want 
of  Notice. — Where  the  plaintiff  claimed 
as  indorsee  of  a  note  for  value  before 
due,  and  prayed  the  inforcement  of  a 
vendor's  lien  on  land  for  which  the 
note  was  given,  it  was  held  that  prima 
facie  the  plaintiff  was  not  chargeable 
with  notice  of  a  defect  in  the  title  to 
the  land  whereby  the  consideration  of 
the  note  had  failed.  Herndon  v.  Brem- 
ond,  17  Tex.  432. 

(b)   Rule  Extended  to  All  Written  In- 
struments. 
All     written     instruments     are,     by 
article    314,    Rev.    Stat,    protected,    in 

the  hands  of  an  innocent  purchaser 
for  value  and  before  maturity,  against 
the  defense  of  failure  of  consideration, 
whether  negotiable  or  not,  for  ex- 
ample, a  note  payable  in  "current 
funds."  McCormick  v.  Kampmann,  102 
Tex.  215,  115  S.  W.  24.  See  on  this 
subject  Barton  &  Co.  v.  Exchange 
Bank,   2  App.   Civ.   Cases,  §   711. 

Still  the  nonnegotiable  notes  are 
such  written  instruments  ^as,  under 
/article  314,  Rev.  Stat.,  when  trans- 
ferred for  value  before  maturity, 
make  it  incumbent  upon  maker  to 
prove  a  knowledge  of  the  failure  of 
their  consideration  on  the.  part  of 
holder  prior  to  their  transfer  to  him. 
"In  Wright  v.  Hardie  &  Co.,  88  Tex. 
653,  32  S.  W.  885,  construing  article 
314,  in  reference  to  the  burden  of 
proof  in  case  of  a  plea  of  a  want  or 
failure  of  consideration,  the  supreme 
court  held  that  the  language  of  the 
article  made  it  plain  that  the  intent 
of  the  legislature  was  that  when  the 
plaintiff  showed  that  he  had  paid 
value,  the  onus  was  upon  the  defend- 
ant to  show  notice  to  the  plaintiff  on 
his  part.  This  construction  was  re- 
stated and  reaffirmed  by  the  supreme 
court  in  Prouty  v.  Musquiz  (Civ.  App.), 


59  S.  W.  568,  recently  decided  on 
certified  question  from  this  court" 
Kampman  v.  McCormick,  24  Tex.  Cit. 
App.    462,    463,    59    S.    W.    832. 

"In  Texas  Land,  etc,  Co.  v.  Carroll, 
63  Tex.  48,  it  is  held  that  a  bill  of 
exchange  payable  in  current  funds  is 
not  negotiable  paper  in  the  full  sense 
of  those  terms,  but  it  is  not  held  that 
a  defense  of  a  failure  of  considera- 
tion can  be  set  up  against  it  in  the 
hands  of  an  innocent  holder  who  be- 
fore maturity  has  paid  value  therefor." 
McCormick  v.  Kampmann,  102  Tex. 
215,  218,  115  S.  W.  24. 
(c)     Particular    Instances    Considered. 

Holder  Not  Participant  in  Fraud.— 
Under  a  contract  for  building  a  house, 
notes  were  given  in  advance  for  the 
full  contract  price,  the  maker  agree- 
ing to  their  sale  as  negotiable  paper 
to  enable  the  contractor  to  procure 
material.  The  notes  were  negotiated, 
and  to  an  action  brought  on  some  of 
them  the  maker  pleaded  failure  of 
consideration,  in  that  the  contractor 
had  failed  to  fully  complete  the  house 
according  to  contract.  Held,  that 
the  defense  was  not  available  in  the 
absence  of  some  fraud  with  which  the 
purchasers  were  connected.  Churchill  v. 
Bielstein,  9  Tex.  Civ.  App.  445,  29 
S.  W.  392. 

Failure  of  Payee  to  Comply  with 
Conditions. — "Where  negotiable  paper 
is  delivered  with  the  understanding 
that  it  is  to  take  effect  at  once  in 
consideration  of  an  agreement  on  the 
part  of  the  payee  to  render  certain 
services  or  deliver  certain  goods  in 
future,  a  failure  on  the  part  cf  the 
payee  to  comply  with  his  part  of  the 
agreement  after  the  note  has  passed 
into  the  hands  of  a  third  party  for 
value  before  maturity  will  constitute 
no  defense,  even  though  the  holder 
may  have  had  notice  that  the  consid- 
eration was  a  promise  to  be  performed 
in  future  at  the  time  he  purchased  it" 
Traders  Nat.  Bank  v.  Smith  (Civ. 
App.),    22    S.    W.    1056,    1058. 
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A  negotiable  note  on  its  face,  given 
for  rent  for  an  unexpired  term,  if  in 
hands  of  a  bona  fide  purchaser,  can 
be  enforced,  although  the  title  of  the 
land  may  hare  passed  from  the  payee 
before  maturity  of  such  note.  Buc- 
hanan v.  Wren,  10  Tex.  Civ.  App.  560, 
30  S.  W.  1077. 

Accommodation  Note. — A  negotiable 
promissory  note  was  endorsed  by  the 
payee  for  accommodation;  the  accom- 
modation holders  delivered  it  as  col- 
lateral to  plaintiffs,  to  whom  they 
were  indebted  upon  a  pre-existing 
debt.  Subsequently  the  maker  and 
payee  of  the  note  rescinded  the  con- 
tract of  which  the  note  was  a  part. 
Held,  that  the  plaintiffs  were  bona 
fide  holders  of  the  note,  and  it  was 
not  subject  to  any  defenses  on  the 
ground  of  failure  of  consideration  or 
the  misappropriation  of  it  by  the  ac- 
commodation holders.  Brown  v.  Thomp- 
son, 79  Tex.  53,  15  S.  W.  168. 
•  A  note  given  for  life  insurance  on 
the  guaranty  of  the  insurance  agent 
that  his  company  would  issue  a  $25,000 
paid  up  policy  for  $1,800,  was  void- 
able for  failure  of  consideration,  on 
refusal  to  issue  such  policy,  unless  in 
the  hands  of  an  innocent  holder.  Webb 
v.  Moseley,  30  Tex.  Civ.  App.  311,  70 
S.   W.   349. 

Taxes  Paid  by  Maker— Breach  of 
Warranty. — Though  land  was  conveyed 
with  warranty  against  incumbrances, 
and  a  purchaser  from  the  vendee  was 
compelled  to  pay  outstanding  taxes, 
he  is  not  entitled  to  credit  thereof  as 
against  an  innocent  purchaser  of  a 
note  executed  for  the  purchase  price, 
in  an  action  to  foreclose  a  vendor's 
lien  securing  the  same.  Tinsley  v. 
Houston,  etc.,  Trust  Co.  (Civ.  App.), 
36  S.  W.  815,  affirmed  in  93  Tex.  652, 
no  op. 

Partial  Failure  of  Title— Vendor's 
Lien  Note. — A  holder  of  a  vendor's 
lien  note  taken  for  value  before  ma- 
turity can  subject  the  land  to  the 
debt,   even    where    there   is    failure    in 


part  of  title,  unless  he  had  notice  of 
such  defect  at  time  of  obtaining  such 
note.  Twohig  v.  Brown,  85  Tex.  51, 
19    S.    W.    768. 

The  purchaser  of  a  vendor's  lien 
note,  before  his  purchase,  was  informed 
of  the  defect  in  the  title  to  the  land, 
but  was  informed  that  the  vendee 
knew  of  it  when  he  executed  the  note. 
Held,  that  having  taken  the  note  upon 
such  information,  it  devolved  upon 
him  to  establish  it  as  a  fact.  Twohig 
v.  Brown,  85  Tex.  51,  19  S.  W.  768. 

Answers  Not  Alleging  Notice.— The 
assignee  of  a  negotiable  note  retain- 
ing a  vendor's  lien,  and  transferred 
before  maturity,  sued  the  maker  and 
prayed  for  foreclosure  of  the  lien.  The 
maker  answered,  pleading  failure  of 
consideration,  and  put  in  a  claim  for 
improvements  and  for  that  portion  of 
the  purchase  money  he  had  already 
paid.  Held,  in  the  absence  of  an  al- 
legation charging  the  assignee  with 
notice  of  the  failure  of  consideration, 
the  answer  presented  no  defense.  Gee 
v.  Saunders,  66  Tex.  333,  1  S.  W.  273. 

Evidence  Not  Admissible  to  Estab- 
lish Defense. — In  an  action  brought  by 
the  indorsee  of  a  note  against  the 
maker,  where  the  defendant  pleaded 
that  the  note  had  been  given  for  the 
purchase  of  land  to  which  the  title 
had  failed,  but  there  was  no  allegation 
or  proof  that  plaintiff  had  notice  of 
such  defense  before  he  purchased  the 
note,  evidence  tending  to  establish 
the  defense  pleaded  was  not  admis- 
sible. Malsch  v.  Heller  (Civ.  App.), 
37    S.    W.    384. 

Unauthorized  Sale  of  Land — Revo- 
cation of  Power. — The  court  will  not 
enforce  the  payment  of  a  promissory 
note  given  in  consideration  of  the 
sale  of  land,  where  the  sale  has 
been  made  by  virtue  of  a  power  of  at- 
torney which  had  been  revoked  by 
the  death  of  the  principal.  Stewart 
v.   Insall,   9   Tex.   397. 

n.    Usury. 
A  note  is  subject  to  the  defense  of 
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usury  in  the  hands  of  a  purchaser 
without  notice.  Gilder  v.  Hearne,  79 
Tex.  120,  14  S.  W.  1031;  First  Nat. 
Bank  v.  Ledbetter  (Civ.  App.),  34  S. 
W.  1042,  1043;  Andrews  v.  Hoxie,  5 
Tex.  171;  Smith  v.  Mason  (Civ.  App.), 
39  S.  W.  188,  189.  See  Crozier  v. 
Stephens,  2  App.  Civ.  Cases,  §§  801, 
802.    See  the  title  USURY". 

Such  a  note  is  void  as  to  the  in- 
terest in  the  hands  of  an  innocent 
holder.  It  gathers  no  validity  by  cir- 
culation. (Gilder  v.  Hearne,  79  Tex. 
120,  14  S.  W.  1031;  Maloney  v.  Ea- 
heart,  81  Tex.  281,  284,  16  S.  W.  3,030.) 
The  statute  declares  the  contract  void 
to  the  extent  of  the  interest  if  it  be 
usurious,  and  the  rule  stated  is  based 
on  the  statute.  Miles  v.  Kelley,  16 
Tex.  Civ.    App.   347,  152,  40  S.   W.   599. 

Such  seems  to  have  been  the  law  of 
this  country  prior  to  the  adoption  of 
the  common  law.  Andrews  v.  Hoxie, 
5  Tex.   171. 

Note  a  Cover  for  Usury— Notice. — 
That  a  promissory  note  stipulates  for 
interest  anterior  to  its  date,  or,  being 
payable  at  a  place  where  a  higher 
rate  of  interest  is  allowed  than  is 
lawful  at  the  place  where  it  is  made, 
stipulates  for  the  interest  of  the  former 
place,  dees  not  put  the  indorsee  upon 
inquiry  whether  the  form  of  the  note 
may  not  be  a  cover  for  usury.  An- 
drews   v.    Hoxie,    5    Tex.    171. 

Rule  Not  to  Be  Extended.— The 
rule  which  permits  the  secret  or  in- 
direct contract  or  arrangement  of  the 
parties  for  usury  to  be  established  as 
a  defense  against  negotiable  paper  in 
the  hands  of  an  innocent  purchaser  for 
value  is  harsh  enough,  without  ex- 
tending it  to  agreements  and  acts  of 
the  original  parties  made  or  performed 
after  they  had  parted  with  the  note 
for  value.  Seymour  Opera  House  Co. 
v.  Thurston,  18  Tex.  Civ.  App.  417,  422, 
45  S.  W.  815,  affirmed  in  93  Tex.  671, 
no  op. 

In  determining  whether  usurious  in- 
terest has  been  paid  where   the   right 


to  declare  the  debt  due  in  case  of  de- 
fault on  the  part  of  the  maker  of  the 
note  is  contained  in  the  contract,  the 
time  of  maturity  should  be  reckoned 
to  the  date  fixed  in  the  written  con- 
tract, with  grace  added,  unless  it  is 
waived,  and  not  to  the  date  on  which 
the  maturity  may  be  declared  by  the 
payee,  when  his  option  to  declare  the 
debt  due  is  not  a  device  to  cover 
usury.  Seymour  Opera  House  Co.  r. 
Thurston,  18  Tex.  Civ.  App.  417,  45 
S.  W.  815,  affirmed  in  93  Tex.  671, 
no  op. 

When  Chargeable  with  Notice.— An 
innocent  purchaser  of  negotiable  paper 
for  value  is  not  chargeable  with  the 
receipt  of  usurious  interest  because 
the  original  payee  did  net  promptly 
turn  over  to  the  maker  the  money 
received  but  made  payment  of  it  by 
installments.  Seymour  Opera  House 
Co.  v.  Thurston,  18  Tex.  Civ.  App. 
417,  45  S.  W.  815,  affirmed  in  93  Tex. 
671,   no  op. 

One  who  advances  money  to  an- 
other to  pay  notes  of  the  latter  bear- 
ing usurious  interest,  taking  an  assign- 
ment of  the  notes  to  himself  as  col- 
lateral security,  can  recover  the  money 
so  advanced,  though  he  knew  of  the 
usury  in  the  notes;  but  can  not  recover 
upon  the  notes  themselves,  whether  he 
knew  of  the  usury  or  not.  Miles  r. 
Kelley,  16  Tex.  Civ.  App.  147,  40  S. 
W.   599. 

Estoppel  of  Maker  to  Deny  Liabil- 
ity.— "The  usury  in  the  original  note 
being  unknown  to  the  purchasers 
thereof,  and  the  appellants,  by  their 
acts  and  representations,  having  in- 
duced such  purchasers  to  believe  that 
the  note  was  valid,  and  thereby  hav- 
ing procured  them  to  make  a  new  con- 
tract, Whereby  the  old  note  was  can- 
celed, and  a  new  note  executed  by  ap- 
pellants, with  an  extension  of  time,  at 
a  rate  of  interest  allowed  by  law,  ap- 
pellants are  certainly  estopped  from 
denying  their  liability  for  the  interest 
during    the    time    of    the    extension  so 
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obtained  by  them.  Stout  v.  Ennis  Nat. 
Bank,  69  Tex.  384,  8  S.  W.  808:  Mose- 
ley  v.  Smith,  21  Tex.  441;  Henderson 
v.  Hartman,  65  Minn.  466,  4  N.  W. 
549."  Smith  v.  White  (Tex.  Civ. 
App.),  25   S.  W.  809. 

0.  Facts   Occurring  after  Acceptance. 
Where  a  person  becomes  the  owner 

of  an  accepted  bill  before  its  maturity 
in  ordinary  course  of  business  for  val- 
uable consideration  and  without  notice 
of  any  defenses  the  acceptors  may  have, 
facts  alleged  to  have  occurred  after 
that  can  not  affect  his  right  to  recover 
on  the  acceptance  through  which  the 
acceptors  became  bound  as  principal 
debtors.  Rische  &  Sons  v.  Planters 
Nat.  Bank,  84  Tex.  413,  19  S.  W.  610; 
Whittle  v.  Hide,  etc.,  Nat.  Bank,  7 
Tex.  Civ.  App.  616,  26  S.  W.  1011. 

D.     PRESUMPTIONS     IN     FAVOR 
OF  HOLDER 

1.  Nature  and  Extent  of  Presumptions. 
The  mere  possession  of  a  negotiable 

instrument  produced  in  evidence  by  the 
indorsee  or  assignee  when  no  indorse- 
ment is  necessary,  imports  prima  facie 
that  he  acquired  it  bona  fide  for  full 
value,  in  the  usual  course  of  'business, 
before  maturity  and  without  notice  of 
any  circumstance  impeaching  its  valid- 
ity, and  that  he,  as  the  owner,  is  en- 
titled to  recover  as  against  the  maker, 
notwithstanding  there  might  be  a  good 
defense  to  the  instrument  against  the 
payee.  Blum  v.  Loggins,  53  Tex.  121; 
Herman  r,  Gunter,  83  Tex.  66,  68,  18  S. 
W.  428;  Jones  v.  Butler  (Civ.  App.), 
42  S.  W.  367,  368;  Johnson  r.  Mitchell, 
50  Tex.  212;  Prouty  v.  Musquiz,  94 
Tex.  87,  91,  58  S.  W.  721. 

It  is  the  legal  presumption  that  the 
indorsee  of  a  negotiable  note  acquired 
it  before  maturity  in  the  usual  course 
of  business,  bona  fide,  for  value  re- 
ceived, and  without  notice  of  any  cir- 
cumstances impeaching  its  validity. 
Graham  v.  Lawrence  (Civ.  App.),  44 
S.  W.  558;  Merlin  v.  Manning,  2  Tex. 
351,  353;  Jones  v.  Holliday,  11  Tex. 
412,    413;     McAlpin    v.    Finch,    18    Tex. 


831,  835;  Watson  v.  Flanagan,  14  Tex. 
354;  Harris  v.  Cato,  26  Tex.  338,  339; 
Knight  v.  Holloman,  6  Tex.  153;  Tol- 
bert  v.  McBride,  75  Tex.  95,  97,  12  S. 
W.  752;  Ross  v.  Smith,  19  Tex.  171, 
172;  Linn  v.  Willis,  1  Posey  158,  165: 
Weathered  y.  Smith,  9  Tex.  622,  625; 
Greneaux  v.  Wheeler,  6  Tex.  515; 
Butler  v.  Robertson,  11  Tex.  142,  143; 
Thompson  v.  Wheeler,  2  Tex.  260: 
Garrett  v.  Findlater,  21  Tex.  Civ.  App. 
635,  53  S.  W.  839;  Eason  v.  Locherer, 
42  Tex.  173,  180;  Thompson  v.  Cart- 
wright,  1  Tex.  87;  McMillan  v.  Croft, 
2  Tex.  397;  Claiborne  v.  Yoeman,  15 
Tex.  44;  Rider  v.  Duval,  28  Tex.  622, 
623,   624. 

The  simple  delivery  of  the  note  if 
made  bona  fide,  transferred  the  owner- 
ship of  the  note,  as  completely  as 
though  the  note  had  originally  been  ex- 
ecuted to  the  holders,  and  fully  author- 
ized them  to  bring  the  suit  in  their 
own  names;  and  it  is  wholly  imma- 
terial what  was  the  consideration  paid 
for  the  note,  or  in  what  that  considera- 
tion was  paid.  Johnston  v.  Josey,  34 
Tex.  533. 

The  only  instruments  in  which  the 
law  recognizes  the  property  as  passing, 
like  coin,  with  the  possession,  are  those 
termed  negotiable,  and  which  are  trans- 
ferable by  delivery,  viz:  bills  and  notes 
payable  to  bearer,  or  payable  to  order 
and  indorsed  in  blank.  The  legal 
right  to  the  property  secured  by  such 
instruments  passes  by  delivery;  and 
the  possession  is  prima  facie  evidence 
of  right  in  the  property.  Such  instru- 
ments pass  by  delivery  from  hand  to 
hand;  and  though  they  may  have  been 
lost  or  stolen  from  the  true  owner, 
yet  the  possession  of  the  holder  is 
prima  facie  proof  of  right;  and  if  he 
be  a  bona  fide  transferee  for  value,  his 
title  will  be  perfect,  whether  the  one 
from  whom  he  receives  the  instrument 
had  any  title.  Greneaux  v.  Wheeler, 
6  Tex.  515,  523;  Ross  v.  Smith,  19 
Tex.    171,   172. 

The   possession   of   a   negotiable   in- 
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strument  payable  to  bearer  indorsed  in 
blank,  or  specially  indorsed  to  the 
holder,  carries  title  with  it  to  the 
holder;  and  one  takes  such  securities 
under  like  circumstances,  as  a  collat- 
eral security  for  present  or  future  ad- 
vances, is  entitled  to  the  same  pro- 
tection. Citing  Murray  v.  Lardner,  2 
Wall.  110;  Goodman  v.  Simonds,  20 
How.  365,  and  other  cases.  Texas 
Banking,  etc.,  Co.  v.  Turnley,  61  Tex. 
365. 

Notes  endorsed  in  blank  by  a  person, 
to  whose  order  they  had  been  en- 
dorsed, are  transferable  by  delivery 
and  the  presumption  from  the  posses- 
sion of  plaintiff  would  be  that  he  was 
the  owner,  as  he  was  the  holder.  John- 
son v.  Mitchell,  50  Tex.  212,  214;  My- 
rick  Bros.  Co.  v.  Jackson,  44  Tex.  Civ. 
App.  553,  555,  99  S.  W.  143;  Whithed 
v.  McAdams,  18  Tex.  551;  King  v. 
Quincy  Nat.  Bank,  30  Tex.  Civ.  App. 
92,  95,  69  S.  W.  978,  affirmed  in  97  Tex. 
638,    no    op. 

The  possession  by  the  acceptor  of  a 
draft  with  a  blank  for  the  name  of  the 
payee,  and  without  indorsement,  is 
prima  facie  evidence  that  the  draft  has 
been  in  circulation  and  been  taken  up 
by  the  acceptor.  If  circumstances  of 
suspicion  be  shown,  however,  the  ac- 
ceptor will  be  required  to  adduce  other 
evidence  of  those  facts.  Close  v. 
Fields,  13  Tex.  623. 

Modification.— The  rule  that  the 
holder  of  a  promissory  note  payable  to 
bearer  is  prima  facie  the  owner,  is  sub- 
ject to  the  modification  that  the  in- 
strument must  have  come  into  his 
hands  previous  to  its  being  due;  other- 
wise it  is  taken  subject  to  all  the 
equities  between  antecedent  parties. 
Walker  v.  Wilson,  79  Tex.  185,  14  S. 
W.  798,  15  S.  W.  402;  Weathered  v. 
Smith,   9   Tex.   622,   625. 

The  endorsement  being  in  blank,  the 
court  below  instructed  the  jury  that 
inasmuch  as  the  endorsed  acceptance 
was  in  the  possession  of  the  appellee, 
there   was   a   presumption   of   law   that 


he  was  the  owner  of  it  for  value;  and 
that  it  devolved  on  the  appellants  to 
rebut  that  presumption  and  to  prove 
that  they  owned  the  acceptance  when 
ir  was  transferred  lo  the  appellee,  and 
that  when  he  acquired  it  he  had  notice 
of  their  right  to  it.  Held,  that  this 
was  a  correct  exposition  of  the  law  of 
the  case.  Willis  &  Bros.  v.  Stamps,  36- 
Tex.  48. 

The  burden  is  on  the  maker  to  show 
not  only  a  defense  against  the  payee, 
but  to  show  some  state  of  facts  which 
would  make  the  defense  good  against 
the  indorsees.  Smith  v.  Clopton,  4 
Tex.  109;  Malsch  v.  Heller  (Civ. 
App.),  37  S.  W.  384,  385;  Blum  v. 
Loggins,  53  Tex.  121;  Graham  v.  Law- 
rence  (Civ.  App.),  44  S.  W.  558;  Mul- 
bcrger  v.  Morgan  (Civ.  App.),  47  S. 
W.  738;  Herman  v.  Gunter,  83  Tex. 
66,  68,  18  S.  W.  428;  Rhode  v.  Alley, 
27  Tex.  443,  445;  Columbia  Ave.,  etc., 
v.  Roberts  (Civ.  App.),  41  S.  \Y.  ill, 
113;    Guerin  v.   Patterson,  55  Tex.  124. 

The  presumption  of  law  being  that 
the  holder  is  an  innocent  holder  for 
value,  the  burden  is  on  defendant  to 
plead  and  show  that  the  notes  were 
transferred  after  maturity,  or,  if  trans- 
ferred before  maturity,  that  the  holder 
had  notice  of  the  vices  therein,  or  that 
he  is  not  a  bona  fide  holder  for  value. 
Ricker  Nat.  Bank  v.  Brown  (Civ. 
App.),  43  S.  W.  909;  Wright  v.  Hardie 
(Civ.  App.),  30  S.  W.  675,  reversed  in 
88  Tex.  653,  on  other  ground. 

A  person  suing  as  an  assignee,  un- 
der a  written  indorsement  pui  porting 
to  have  been  executed  prior  to  the 
maturity  of  the  notes,  is  presumed  to 
have  paid  a  valuable  consideration, 
and  bought  without  notice  of  the  fail- 
ure of  consideration  set  up  by  the  de- 
fendants; and  the  burden  rested  upon 
the  latter  to  show  that  he  did  not  pay 
a  valuable  consideration  for  the  notes, 
or,  if  he  did,  that  he  had  notice  of  the 
defense  interposed  by  the  defendants. 
Rev.  Stat.  1895,  art.  314;  Newton  r. 
Newton,    77    Tex.    508,    14    S.    W.   157; 
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Herman  v.  Gunter,  83  Tex.  66,  68,  18 
S.  W.  428;  Rische  &  Sons  v.  Plant- 
ers' Nat.  Bank,  84  Tex.  413,  19  S.  W. 
610;  Mulberger  v.  Morgan  (Civ.  App.), 
47   S.   W.   379. 

Instruction. — The  jury  propounded 
the  following  question  to  the  court: 
"To  the  Judge: — If  your  Honor 
please,  the  jury  would  like  to  know,  in 
case  they  find  that  the  note  is  not  A's 
(the  plaintiff  and  assignee),  can  they 
find  for  B  (the  original  payee). — 
Jury."  Held,  that  it  was  error  not  to 
instruct  to  the  .effect  that  if  B  had  the 
right  to  recover  anything  had  he  been 
the  plaintiff,  A,  his  assignee,  was  en- 
titled to  recover  for  him  whatever  he 
might  have  recovered  for  himself,  and 
that  without  reference  to  whether  the 
assignment  of  the  note  was  based  on 
a  valuable  consideration  or  not.  Eason 
v.  Locherer,  42  Tex.   173. 

8.  Application  to  Holder  by  Assign- 
ment. 

"Article  307,  Sayles'  Rev.  Civ.  St., 
changes  this  rule  in  so  far  as  to  pro- 
tect such  a  purchaser  of  negotiable 
paper,  whether  the  assignment  be 
•  written  or  oral,  where  he  acquires  the 
same  before  maturity,  by  giving  for 
it  a  valuable  consideration,  and  with- 
out notice  of  the  defense  or  discount/' 
Prouty  v.  Musquiz  (Civ.  App.),  59  S. 
W.  568,  570;  Word  v.  El  wood,  90  Tex. 
130,   37   S.   W.   414. 

In  Prouty  v.  Musquiz  (Civ.  App.), 
59  S.  W.  568,  570,  the  court  say:  "This 
statute,  however,  makes  no  provision 
respecting  presumptions  or  the  bur- 
den of  proof,  and,  in  our  opinion,  to 
enable  such  a  purchaser  to  be  pro- 
tected, he  must  bring  himself  within 
its  requirements  by  showing  that  he 
acquired  the  paper  for  consideration, 
and  without  notice  of  the  defense  or 
discount  claimed.  In  other  words,  the 
burden  was  on  plaintiff,  and  not  upon 
defendant,  as  to  the  fact  of  want  of 
notice."  Citing  Herman  v.  Gunter,  83 
Tex.  66,  18  S.  W.  428. 

In  Prouty  v.  Musquiz,  94  Tex.  87, 
2  Tex— 60 


91,  58  S.  W.  721,  996,  the  supreme 
court,  upon  deciding  a  certified  ques- 
tion, say:  "The  holder  of  a  negotiable 
instrument  by  an  assignment  not  in 
writing  being  placed  upon  the  same 
footing  as  an  indorsee  at  common 
law,  it  follows  that  the  rule  of  the 
commercial  law  must  determine  the 
question  unless  it  should  be  held  that 
there  is  something  in  the  language  of 
the  statute  to  indicate  a  purpose  to 
change  that  rule." 

If  the  note  was  procured  by  fraud, 
and  if  the  plaintiff  proved  that  the  as- 
signee paid  value  for  the  note  before 
its  maturity,  and  if  there  were  no 
facts  in  evidence  tending  to  show  bad 
faith  in  the  transaction  on  her  part, 
or  if  the  defense  arose  after  the  ex- 
ecution of  the  note,  then,  in  either 
event,  the  burden  was  upon  the  de- 
fendant to  show  that  she  had  notice 
of  the  defense.  Prouty  v.  Musquiz 
(Civ.  App.),  59  S.  W.  568,  571;  Prouty 
v.  Musquiz,  94  Tex.  87,  93,  58  S.  W. 
721,  996. 

"In  Wright  v.  Hardie  &  Co.,  88  Tex. 
653,  32  S.  W.  885,  construing  article  314 
in  reference  to  the  burden  of  proof  in 
case  of  a  plea  of  a  want  or  failure  of 
consideration,  we  held  that  the  lan- 
guage made  it  plain  that  the  intent  of 
the  legislature  was  that  when  the 
plaintiff  showed  that  he  had  paid 
value,  the  onus  was  upon  the  defend- 
ant to  show  notice  on  his  part." 
Prouty  v.  Musquiz,  94  Tex.  87,  91,  58 
S.  W.  721,  996. 

"So  in  Tillman  v.  Heller,  78  Tex. 
597,  14  S.  W.  700,  it  was  held  that  the 
statute  in  relation  to  the  transfer  of 
property  in  fraud  of  creditors  indi- 
cated the  order  in  which  the  burden 
of  proof  should  shift  in  a  case  be- 
tween the  creditor  and  one  claiming 
to  be  an  innocent  purchaser  for  value." 
Prouty  v.  Musquiz,  94  Tex.  87,  91,  58 
S.  W.  721,  996. 

"But  in  McAlpin  v.  Finch,  18  Tex. 
831,  the  court,  in  construing  article 
2521  of  Hartley's  Digest,  which  is  the 
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same  as  article  307  of  the  Revised 
Statutes  quoted  above,  say:  'But  we 
do  not  understand  the  statute  as  af- 
fecting or  as  intended  to  affect  the 
question  of  the  burden  of  proof.'  The 
court  in  that  case  further  hold  that  it 
is  only  in  case  of  fraud  or  illegality  in 
the  inception  of  the  note  that  the 
burden  is  upon  the  plaintiff  to  show 
that  he  or  some  one  under  whom  he 
claims  had  paid  value  for  the  paper 
before  maturity."  Prouty  v.  Mus- 
quiz,  94  Tex.  87,  91,  58  S.  W.  721,  996. 
In  Davis  v.  Sittig,  65  Tex.  497, 
it  appeared  that  the  note,  though 
negotiable  in  form,  was  not  trans- 
ferred by  indorsement,  and  was  not 
in  possession  of  the  party  to  whom  it 
was  made  payable,  nor  was  it  shown 
that  the  person  to  whom  it  was  as- 
signed before  maturity  ever  paid 
value  for  it.  So  it  was  held  that  the 
plaintiff  took  the  note  subject  to  all 
defenses  which  the  maker  of  it  could 
urge  against  it.  Campbell  v.  Jones,  2 
Tex.  Civ.  App.  263,  21  S.  W.  723,  724. 

3.  Application  to  Nonnegotiable  Pa- 
per. 

The  possession  of  a  nonnegotiable 
note,  without  a  written  assignment,  is 
not  evidence  of  ownership.  The 
holder  of  such  a  note,  at  common  law, 
might  sue  in  the  name  of  the  payee 
for  his  own  use,  or  he  might  sue  in 
equi.ty  as  in  this  case  in  his  own  name, 
and  prove  himself  the  bona  fide  owner 
for  a  valuable  consideration.  Ball  v. 
Hill,  38  Tex.  237,  241.  See  Merlin  v. 
Manning,  2  Tex.  351;  Ross  v.  Smith, 
19  Tex.  171;  Merrill  v.  Smith,  22 
Tex.  53. 

A  third  person,  not  a  party  to  such 
note,  must  show  by  what  right  he 
claims  to  recover  from  the  debtor,  or, 
in  other  words,  that  he  holds  under  a 
bona  fide  assignment,  valid  in  law, 
from  the  owner  of  the  note.  Ross  v. 
Smith,   19  Tex.   171,  172. 

"Where  the  legal  right  to  the  debt, 
secured  by  a  negotiable  note,  passes 
by  delivery,  the  law  for  the  benefit  of 


commerce  has  recognized  the  prop- 
erty as  passing  with  the  possession, 
and  that  possession  is  consequently 
prima  facie  evidence  of  title.  But 
this  is  an  exception  to  the  rule  by 
which  property  is  proved  in  personal 
chattels,  and  it  does  not  extend  to  the 
possession  of  notes  which  are  not 
negotiable.  The  possession  of  such 
note,  without  other  proof,  does  not 
cive  the  holder  the  right  to  judgment 
on  the  note.  Merlin  v.  Manning,  2 
Tex.  351."  Ross  v.  Smith,  19  Tex.  171, 
173.  % 

4.  Indorsed  Note  in  Original  Payee's 

Hands. 

The  possession  of  a  note  or  bill  of 
exchange  by  the  payee  is  prima  facie 
evidence  of  ownership,  although  the 
same  may  appear  to  have  been  in- 
dorsed by  him  in  blank  by  writing  his 
name  across  the  back  of  it  Hays  v. 
Cage,  2  Tex.  501;  Texas  Land,  etc., 
Co.  v.  Carroll,  63  Tex.  46,  53;  House 
v.  Security  Mtg.,  etc.,  Co.  (Civ.  App.), 
38  S.  W.  227. 

Plaintiff's  being  in  possession  of  the 
note  at  the  trial  was  sufficient  evi- 
dence to  establish  ownership  as 
against  the  maker,  even  where  there 
was  a  full  indorsement  to  a  third 
party  and  no  indorsement  of  any  kind 
whatever  from  him  to  the  plaintiff. 
Johnson  v.  Mitchell,  50  Tex.  212; 
Grant  v.  Ennis,  5  Tex.  Civ.  App.  44; 
Garrett  v.  Findlater,  21  Tex.  Civ.  App. 
635,   637,   53   S.   W.   839. 

The  payee  of  a  promissory  note  who 
sues  thereon  in  his  own  name,  alleg- 
ing himself  to  be  the  legal  owner,  is 
entitled  to  recover,  being  in  posses- 
sion of  it,  though  he  may  have  erased 
his  own  and  subsequent  endorsements 
made  thereon.  Collins  v.  Panhandle 
Nat.  Bank,  75  Tex.  254,  11  S.  W.  1053. 

5.  Rebuttal    of    Presumptions — Shift- 
ing of  Burden. 

To  admit  a  defense  by  the  maker 
of  such  an  instrument  against  the  as- 
signee, the  maker  must  first  prove 
that   there    was    fraud    or   illegality  in 
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the  inception  of  the  instrument,  or 
other  circumstances  which  raise  a 
strong  suspicion  of  fraud  or  illegality. 
When  this  is  done,  it  will  devolve 
upon  the  holder  to  show  that  he  ac- 
quired the  instrument  bona  fide,  for 
value,  in  the  usual  course  of  business, 
while  current,  and  under  circumstan- 
ces which  created  no  presumption 
that  he  knew  the  facts  which  im- 
peached its  validity.  Blum  v.  Loggins, 
53  Tex.  121;  Rische  &  Sons  v.  Plan- 
ters1 Nat.  Bank,  84  Tex.  413.  420,  19  vS 
W.  610;  Rowe  v.  Gohlman,  44  Tex. 
Civ.  App.  315,  321,  98  S.  W.  1077; 
Prouty  v.  Musquiz,  94  Tex.  87,  91,  58 
S.  W.  721,  996;  Hart  v.  West,  91  Tex. 
184,  187,  42  S.  W.  544,  affirming  16 
Tex.  Civ.  App.  395,  41  S.  •  W.  183; 
Mnlberger  v.  Morgan  (Civ.  App.),  47 
S.  W.  738,-  Fowler  v.  Chapman,  1  App. 
Civ.    Cases,   §§   963,   966. 

The  question  of  burden  of  proof  is 
settled  by  our  supreme  court  in  the 
case  of  Hart  v.  West,  91  Tex.  184,  42 
S.  W.  544,  affirming  16  Tex.  Civ.  App. 
395,  41  S.  W.  183.  If  the  note  sued 
on  was  fraudulently  put  in  circula- 
tion/ and  defendants  show  that  fact, 
then  the  burden  is  on  plaintiff  to  prove 
that  it  had  acquired  the  note  before 
maturity,  in  ordinary  course  of  busi- 
ness, and  for  a  valuable  consideration. 
People's  Nat.  Bank  v.  Mulkey  (Civ. 
App.),    61    S.   W.    528. 

It  is  not  necessary,  in  order  to  put 
the  plaintiff  upon  proof  of  his  title  or 
lo  require  him  to  account  for  his 
possession  (of  a  promissory  note  pay- 
able to  A  or  bearer)  that  there  should 
be  proof  positive  of  facts  sufficient  to 
negative  and  disprove  his  title.  It 
was  sufficient  if  the  evidence  cast  a 
doubt  and  suspicion  upon  it.  Whithed 
v.   McAdams,   18   Tex.   551. 

See  Whithed  v.  McAdams,  18  Tex. 
551,  for  testimony  which  was  held  to 
be  sufficient  'to  require  the  plaintiff  to 
account  for  his  possession  of  the  note 
sued  on,  which  was  payable  to  bearer. 

In  Hart  v.  West,  16  Tex.  Civ.  App. 


!  395,  398,  41  S.  W.  183,  affirmed  in  91 
Tex.  184,  42  S.  W.  544,  it  was  held  that 
the  holder  having  brought  the  suit,  the 
presumption  arose  that  he  was  the 
holder  for  value  of  the  note,  but  that 
presumption  was  destroyed  by  the 
testimony.  "He  paid  nothing  for  the 
note,  and  had  no  right,  title,  or  in 
terest  in  the  note,  and  was  not  the 
holder  of  it." 

"In  Herman  v.  Gunter,  83  Tex.  6fi, 
18  S.  W.  428,  the  defense  was  that 
there  was  a  failure  of  consideration  in 
the  note  sued  upon  and  it  was  held 
that  the  burden  was  upon  the  defend- 
ants to  show  that  the  plaintiff  had  not 
paid  value.  But  in  that  case  the  court 
say:  'We  do  not  determine  where  the 
burden  of  proof  would  be  if  the  note 
originated  in  fraud  perpetrated  upon 
the  maker/  "  Hart  v.  West,  91  Tex. 
184,  187,  42  S.  W.  544,  affirming  36 
Tex.    Civ.   App.   395,  41   S.  W.   183. 

"Fraud  in  the  inception  of  the  paper 
negotiated  affects  only  the  burden  of 
proof  and  not  the  character  of  con- 
sideration, which  suffices  in  the  pur- 
chase of  such  paper."  Rowe  v.  Gohl- 
man. 44  Tex.  Civ.  App.  315,  321,  98  S. 
W.   1077. 

Although  the  note  sued  on  was 
originally  procured  by  fraud,  or  under 
circumstances  that  raise  a  suspicion 
of  fraud,  the  burden  of  proof  is  not 
upon  the  plaintiff  to  establish  by  a 
preponderance  of  the  evidence  that  he 
acquired  the  note  bona  fide,  for  value, 
in  the  usual  course  of  business,  while 
current,  and  under  circumstances 
which  create  no  presumption  that  he 
knew  the  facts  which  impeach  its 
validity.  Griffin  v.  Boyd  (Civ.  App.), 
46  S.  W.   664. 

Evidence  of  Notice  of  Fraud. — 
Where  it  is  pleaded  that  the  note 
sued  on  was  obtained  by  the  payee  by 
fraud,  and  that  the  defendant  had  no- 
tice thereof,  and  received  the  note 
without  paying  value  therefor,  and  it 
is  proved  that  the  note  was  obtained 
by  fraud   as   alleged,   it    would     seem 
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that  it  is  not  necessary  in  the  first  in- 
stance to  prove  further  that  the  plain- 
tiff, an  indorsee,  had  notice,  or  re- 
ceived the  note  without  paying  value 
therefor;  but  that  it  devolves  on  the 
plaintiff  to  show  that  the  note  came 
into  his  hands  in  the  regular  course  of 
trade,  before  due,  for  value.  Hille- 
brant  v.   Ashworth,   18   Tex.   307. 

See  McAIpin  v.  Finch,  18  Tex.  831, 
for  evidence  as  to  partial  failure  of 
consideration  of  a  promissory  note, 
negotiable  on  its  face,  which  was  held 
not  to  be  sufficient  to  throw  upon  the 
plaintiff  the  burden  of  proving  that  he 
gave    value    for   the    note. 

If  the  plaintiff  in  a  suit  upon  a 
promissory  note  which  was  procured 
by  fraud  proved  that  a  previous  as- 
signee by  parol  paid  value  for  the 
note  before  its  maturity,  and  if  there 
were  no  facts  in  evidence  tending  to 
show  bad  faith  in  the  transaction,  or 
if  the  defense  arose  after  the  execu- 
tion of  the  note,  then,  in  either  event, 
the  burden  was  upon  the  defendant  to 
show  that  such  assignee  had  notice  of 
the  defense.  Prouty  v.  Musquiz,  94 
Tex.    87,    58    S.    W.    721,   996. 

Although  notes  may  have  come  into 
the  hands  of  a  former  holder  by 
duress,  fraud,  theft,  or  finding,  yet 
that  does  not  defeat  the  right  of  a 
present  holder,  but  only  imposes  upon 
him  the  necessity  of  proving  that  he 
holds  bona  fide  and  for  value.  Weath- 
ered v.  Smith,  9  Tex.  622,  625. 

Where  a  note  executed  to  payee 
without  consideration,  for  the  purpose 
of  being,  discounted  by  him  for  the 
benefit  of  one  of  the  makers,  was  not 
discounted  but  fraudulently  put  in 
circulation  by  the  payee  after  its  re- 
turn had  been  demanded,  the  burden 
was  upon  the  holder  to  prove  that  he 
paid  value  for  it.  Hart  v.  West,  91 
Tex.  184,  42  S.  W.  544,  affirming  16 
Tex.    Civ.   App.   395,   41    S.    W.    183. 

Charges  held  to  place  upon  defend- 
ants, the  makers  of  a  note  defending 
suit  on  the   ground  that  it  was  with- 


out consideration  and  was  fraudu- 
lently put  in  circulation  by  the  payee 
without  authority,  the  burden  of 
showing  also  that  the  holder  did  not 
pay  value  for  it,  and  to  be  therein 
more  favorable  to  the  holder  than  was 
the  law.  Hart  v.  West,  91  Tex.  184* 
42  S.  W.  544,  affirming  16  Tex.  Civ. 
App.   395,    41    S.   W.    183. 

Maker  Seeking  to  Impeach  Con- 
sideration. — In  suit  by  a  remote  in- 
dorsee upon  a  negotiable  note  against 
the  maker  who  seeks  to  impeach  the 
consideration,  the  maker  (defendant) 
has  the  burden  of  establishing  not  only 
the  failure  of  the  consideration  for  the 
note,  but  also  that  the  plaintiff  ac- 
quired the  same  with  notice  or  with- 
out paying  a  valuable  consideration 
Herman  v.  Gunter,  83  Tex.  66,  18  S. 
W.   428. 

"There  being  evidence  tending  to 
show  a  failure  of  the  consideration  for 
the  note  itself,  the  defendants  below 
contend  that  after  they  had  offered 
such  testimony  the  burden  of  proof 
was  shifted  to  the  plaintiff,  and  that 
it  then  devolved  upon  him  to  prove 
that  he  obtained  the  note  without  no- 
tice of  this  infirmity,  and  for  value. 
This  may  be  the  rule  between  the 
maker  and  payee,  or  an  indorsee  and 
his  immediate  indorsee  but  not  when 
the  plaintiff  is  a  remote  indorsee  and 
sues  no  one  in  privity  with  himself. 
In  such  case  the  defendant  is  re- 
quired under  the  law  to  assume  the 
double  burden  of  establishing  not 
only  the  failure  of  the  original  con- 
sideration for  the  note,  but  also  that 
the  plaintiff  acquired  the  same  with 
notice,  or  without  paying  a  valuable 
consideration."  Herman  v.  Gunter* 
83  Tex.  66,  68,  1<8   S.  W.  428. 

Evidence  tending  to  establish  the 
defense  of  failure  of  consideration  in 
the  note  sued  upon  is  admissible, 
where  the  evidence  of%  one  witness 
tended,  slightly  though  it  may  be.  to 
impeach  the  due  and  regular  indorse- 
ment  of  the   note.      Kalamazoo    Nat. 
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Bank  v.   Sides   (Civ.   App.),   28   S.   W. 
-918. 

Evidence  of  Payment  to  Former 
Holder.— Where  the  defendant,  the 
payor  of  a  note  sued  on,  payable  on 
demand,  and  negotiated  by  the  in- 
dorsement of  the  payee  in  blank, 
proved  that  he  had  paid  the  note  to 
a  former  holder  of  the  same,  and  that 
the  note  was  not  delivered  up  to  the 
defendant,  because  it  was  not  in  the 
said  holder's  possession,  the  payor  in- 
forming the  said  holder  that  it  was 
in  the  possession  of  a  man  who  was 
connected  in  business  with  the  pres- 
ent plaintiffs;  held,  that  the  testimony 
was  meagre  and  unsatisfactory,  but 
that  it  was  sufficient  to  have  required 
from  the  plaintiffs  some  evidence  of 
the  circumstances  under  which  they 
recovered  or  retained  the  possession 
of  the  note.  Shackelford  &  Co.  v. 
Wheeler,  7  Tex.  553. 

Statement  Held  Insufficient.— Where 
the  defendant  pleaded  that  the  note 
sued  on,  which  was  payable  to  A.  or 
bearer,  was  the  property  of  the  estate 
of  said  A.  and  not  of  the  plaintiff, 
and  a  witness  testified  that  the  note 
belonged  to  A.  at  the  time  of  his  de- 
cease, and  was  property  of  A.'s  es- 
tate, and  it  did  not  appear  from  the 
evidence  when  or  in  what  manner  the 
plaintiff  became  the  bearer  of  the 
note,  it  was  held  that  this  statement 
of  the  witness  alone  was  not  suffi- 
cient to  repel  the  presumption  in 
favor  of  the  fairness  and  legality  of 
the  plaintiff's  possession,  or  to  estab- 
lish that  he  did  not  acquire  the  pos- 
session rightfully  and  legally.  Butler 
v.  Robertson,  11  Tex.  142. 

Note  in  Hands  of  Attorney  for  Suit 
— The  burden  was  upon  defendant  to 
prove  that  plaintiffs  were  not  the 
owners  of  the  note,  and  he  did  not 
-do  this  but  only  proved  that  it  was  in 
possession  of  third  parties,  and  that 
they  sent  it  to  an  attorney  to  sue  on 
in  the  name  of  plaintiffs,  the  note  then 
T)eing    indorsed    to    the    latter.      Their 


possession  of  the  note,  and  having  it 
put  in  suit  in  the  name  of  plaintiffs, 
as  the  owners,  would  be  consistent 
with  the  fact  that  they  were  the  agents 
of  plaintiffs,  whether  such  agency  was 
proved  or  not.  Griffin  v.  Parrish  (Civ. 
App.),   38   S.   W.   383,   384. 

Evidence  That  Note  Endorsed  for 
Collection. — See  Vance  &  Bros.  v. 
Geib,  27  Tex.  272,  for  testimony  which 
was  held  to  have  fully  warranted  the 
judge  to  whom  the  cause  was  sub- 
mitted without  a  jury,  in  finding  that 
a  note  which  had  been  indorsed  to  a 
mercantile  firm  was  indorsed  for  col- 
lection, and  not  as  an  absolute  trans- 
fer. 

Answer  Held  to  Set  Up  Good  De- 
fense.— In  addition  to  other  matters 
pleaded  by  the  acceptors  who  were 
defendants,  the  answer  contained  a 
denial  that  the  plaintiff  was  the  owner 
of  the  bill,  and  alleged  that  the  paper 
had  been  accepted  under  an  agree- 
ment that  it  should  not  be  paid  until 
goods  consigned  them  by  the  drawers 
should  be  sold,  but  that  until  that  oc- 
curred the  drawers  agreed  that  the 
paper  should  not  pass  from  their  con- 
trol, but  that  the  drawers  and  the 
plaintiff,  in  violation  of  this  agree- 
ment, "have  combined  and  confeder- 
ated together  for  the  purpose  of  de- 
feating the  ends  of  justice,  and  with 
intent  to  defraud  these  defendants 
have  caused  this  suit  to  be  instituted 
in  the  name  of  said  plaintiff  for  the 
purpose  of  cutting  off  these  defend- 
ants from  said  just  defense  against 
the  said  acceptance,  as  hereinbefore 
set  out,  and  of  rendering  said  defense 
nugatory  and  unavailing  either  now 
or  hereafter."  The  answer  set  up  a 
erood  defense  against  the  drawers,  and 
if  such  allegations  be  true  there  can 
be  no  doubt  but  that  the  paper  was 
put  into  circulation  fraudulently.  This 
being  shown,  the  presumption  that 
the  indorsees  are  innocent  holders  can 
not  be  indulged,  and  the  burden  of 
proving  that  they  acquired  the  bill  be- 
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fore  maturity  in  ordinary  course  of 
trade  for  value  rests  upon  them.  The 
exceptions  to  so  much  of  the  answer 
as  alleged  fraudulent  combination  be- 
tween the  plaintiff  and  the  drawers 
should  have  been  overruled.  Rische 
&  Sons  v.  Planters  Nat.  Bank,  84  Tex. 
413,  19  S.  W.  610. 

Admissibility     of      Evidence — Plead-  j 
ing. — Where   the   indorsee    relied   upon 
oral    proof   to    establish    the     fact     and 
regularity   of  the   blank   indorsement,  a  , 
general    denial    sufficiently    raised    the  ■ 
issue     to     admit     countervailing     evi- 
dence.    Kalamazoo   Nat.   Bank  v .  Sides 
(Civ.    App.),    28    S.    W.    918.  j 

E.  PROOF  OF  OWNERSHIP  TO' 
LET  IN  EQUITABLE  DE- 1 
FENSES. 

The  maker  can  not  resist  a  suit 
upon  a  note  by  the  party  in  posses- 
sion of  it,  with  the  apparent  legal 
right,  on  the  ground  that  he  is  not  in 
fact  the  owner,  but  that  in  equity  it 
belongs  to  some  one  else.  Thomp- 
son v.  Cartwright,  1  Tex.  87;  De  Cor- 
dova v.  Atchison,  13  Tex.  372;  Butler 
v.  Robertson,  11  Tex.  142;  Wimbish  v. 
Holt,  26  Tex.  673;  Rodgers  v.  Bass, 
46  Tex.  505,  519;  Jones  v.  Butler  (Civ. 
App.),  42  S.  W.  367,  368;  Martel  r. 
Hernsheim,  5  Tex.  205;  Knight  v. 
Holloman,  6  Tex.  153,  162;  Zacharyr. 
Gregory,  32  Tex.  452,  456;  Kruegar  v. 
Klinger,  10  Tex.  Civ.  App.  576,  30  S 
W.  1087;  Andrews  v.  Hoxie,  5  Tex. 
171. 

The  indorsement  of  a  note  in  blank 
gives  the  holder  an  absolute  right  of 
action  thereon,  irrespective  of  whether 
or  not  he  has  any  beneficial  interest  in 
the  note.  Keller  v.  Alexander,  24  Tex. 
Civ.  App.  186,  58  S.  W.  037,  affirmed 
in   94  Tex.  706,  no  op. 

The  payee  of  a  promissory  note  can 
recover  thereon  from  the  maker,  in 
spite  of  pleading  and  proof  by  the 
latter  that  another  was  the  owner  of 
the  consideration  for  which  it  was 
given,  and  entitled  to  its  proceeds. 
Sparks  v.  Coats,  22  Tex.  Civ.  App.  455, 


:>4  S.  W.  913;  Allison,  etc.,  Co.  v_ 
PhciMiix  Ins.  Co.,  87  Tex.  595,  596,  30 
S.    W.    547. 

Equitable  Defenses. — Cases  may  ap- 
pear in  which  the  maker  ought  to  be 
allowed  to  prove  the  fact  of  owner- 
j-.hip  for  the  purpose  of  letting  in  any 
defense  arising  between  himself  and 
the  person  having  the  beneficial  in- 
terest in  the  note;  and  under  Texa^ 
jurisprudence  defenses  of  that  char- 
acter could  be  made  available,  not 
however,  by  a  plea  in  abatement,  but 
by  setting  up  such  matters  of  defence 
specially  in  the  answer.  Fowler  r. 
Willis,  4  Tex.  46,  47.  See  on  this  point 
McMillan  v.  Croft,  2  Tex.  397; 
Thompson  v.  Cartwright,  1  Tex.  87; 
Butler  r.  Robertson,  11  Tex.  142.  143; 
Andrews  v.  Hoxie.  5  Tex.  171,  183; 
Jackson  v.  Elliott,  49  Tex.  62,  69: 
Brown  v.  Chen o worth,  51  Tex.  469. 
476;  Hays  v.  Cage.  2  Tex.  501;  25 
Wend.  411;  Barnett  v.  Logue,  29  Tex. 
282;  Jones  v.  Butler  (Civ.  App),  42 
S.  W.  367,  368. 

The  payee  in  a  draft  may  sue 
thereon  in  his  own  name,  whether  the 
equitable  owner  or  not.  Unless  a  de- 
fense be  shown  against  equitable 
owners  not  made  parties,  a  defence 
that  the  alleged  beneficiary  is  not  the 
legal  owner,  presents  no  material  i«- 
sue.  If  suit  be  improperly  brought  in 
the  name  of  the  payee  of  a  note  or 
draft,  the  defendant,  by  showing 
cause  therefor  at  the  proper  time  and 
in  the  proper  manner,  may  have  pro- 
tection against  the  suit.  Allen  r. 
Pannell.  51  Tex.  165;  Lipscomb  v. 
Ward.  2  Tex.  277;  McMillan  v.  Croft, 
2  Tex.   397,  399. 

Draft  Held  for  Collection.— If  there 
was  anv  implication  of  ownership  of 
the  drafts  in  the  bank  by  reason  of 
the  fact  that  they  had  possession  of 
Hie  same  with  the  bill  of  lading  at- 
tached, it  was  subject  to  explanation 
or  to  be  disproven  by  evidence  tend- 
;r\e  to  show  that  thev  merely  held  t^e 
drafts   for  collection   for  the  benefit  of 
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the  parties  who  drew  the  drafts.  Na- 
tional Bank  v.  Rotan  Grocery  Co. 
(Civ.  App.),   108   S.  W.   1192. 

Illustrative  Case. — B.  pleaded,  as  a 
defense,  when  sued  on  a  promissory 
note,  that  C,  the  plaintiff,  after  its 
execution,  was  adjudged  a  bankrupt; 
that  the  note  was  transferred  to  his 
assignee  in  bankruptcy  for  the  bene- 
fit of  his  creditors,  and  that  after  his 
discharge  in  bankruptcy  the  note  be- 
longed to  the  creditors  who  had  not 
been  paid.  C.  demurred  to  the  an- 
swer, first,  because  it  did  not  allege 
the  note  was  ever  reduced  to  posses- 
sion by  the  assignee  prior  to  his  dis- 
charge; second,  because  B.  did  not 
allege  that  he  was  a  creditor  of  C, 
and  he  could  not  take  advantage  of 
any  fraud  committed  on  the  other 
creditors.  Held,  that  there  was  no 
error  in  a  judgment  sustaining  the  de- 
murrer that  C,  the  apparent  owner  of 
the  note,  might  sue  in  his  own  name, 
and  the  mere  fact  that  he  was  not  the 
real  owner  would  constitute  no  de- 
fense, either  in  bar  or  in  abatement. 
Brown  v.   Chenoworth,   51   Tex.   469. 

F.    AMOUNT   OF   RECOVERY   BY 

HOLDER. 
1.     As     Dependent    on     Consideration 

Paid 
a.    In  General. 

A  holder  of  negotiable  paper  taken 
in  due  course  of  trade  before  maturity 
takes  it  discharged  of  any  vice  as  be- 
tween the  original  parties,  and  can  re- 
cover the  face  of  the  paper  regardless 
of  the  amount  he  paid  therefor.  Petri 
&  Bro.  v.  First  Nat.  Bank,  83  Tex. 
424,  18  S.  W.  752;  Petri  &  Bro.  v. 
Fond  Du  Lac  Nat.  Bank,  84  Tex.  212, 
20   Si   W.   777. 

"This  does  not  conflict  with  those 
cases  where  a  note  is  taken  and  held 
as  a  protection  against  a  specified 
liability,  and  the  recovery  is  allowed 
only  to  the  extent  of  the  liability  for 
the  protection  of  which  it  was  taken 
(Grant  v.  Kidwell,  30  Mo.  458);  nor 
those  cases  where  a  note  is  deposited 


as  collateral  security  for  a  certain 
sum;  nor  where  the  amount  paid  is 
so  disproportionate  that,  taken  in  con- 
nection with  the  purchaser's  knowl- 
edge of  the  solvency  of  the  maker,  he 
was  held  to  be  a  mala  fide  holder. 
!  DeWitt  v.  Perkins,  22  Wis.  445."  Petri 
&  Bro.  v.  First  Nat.  Bank,  83  Tex. 
424,  427,  18  S.  W.   752. 

b.    Paper   Fraudulently   Circulated. 

If  plaintiff  is  an  innocent   holder  of 
the    note,   fraudulently   put    in    circula- 

|  tion,  he  would  be  entitled  to  recover 
only  the  amount  paid  for  it,  with  in- 
terest from  date  of  payment.  Oppen- 
heimer    v.    Bank    (Tehn.    Sup.),    36    S. 

I  W.   705,   33  L.  R.  A.  767;   Campbell  v. 

!  Brown  (Tenn.  Sup.),  48  S.  W..  970." 
People's    Nat.    Bank    v.    Mulkey    (Civ. 

|  App.),  61  S.  W.  528;  Sperlin  v.  Penin- 
sular Loan,   etc.,   Co.   (Civ.  App.),   103 

'  S.   W.   232,  234. 

2.     Instrument   as    Collateral   Security 
for  Debt. 
Where   there   is  no   defense   against 
the  payee,  the   pledgee    may     recover 

|  the  entire  amount  of  the  note  and  if 
the  sum  recovered  should  exceed  the 
secured   debt,  the  pledgee  would  hold 

;  the  excess  in  trust  for  the  pledgor. 
So   where   the  absolute  title  has   been 

]  transferred  to  an  innocent  holder  for 
value,  it  may  be  that  he  may  recover 

.  the  full  amount  evidenced  by  the  in- 
strument, without  reference  to  the 
consideration,  which  has  passed  from 
him.     But    the    case    of    an     innocert 

|  holder    of    such    an    instrument,    which 

'  has  been  fraudulently  transferred  to 
secure  the  payment  of  a  debt,  is  dif- 
ferent. "The  doctrine  which  protects 
a  bona  fide  purchaser  of  negotiable 
paper  for  value  is  maintained  in  part 
noon  principles  of  commercial  policv, 
but  has  a  deeper  foundation  in  the 
principle  of  an  equitable  estoppel." 
Wrieht  v.  TTardie  &  Co.,  88  Tex.  653. 
657,  32  S.  AV.  885.  reversing  30.  S.  W. 
675. 

The    suit   was   on    a    note    that     had 
been    left    as    collateral    with    plaintiff. 
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and  its  transfer  having  been  made  in 
due  course  of  trade,  and  for  a  valuable 
consideration,  without  notice,  he  oc- 
cupied the  position  of  a  bona  fide  pur- 
chaser, and  had  authority  to  collect 
the  note  and  apply  its  proceeds  to  the 
payment  of  the  debt  due  it,  holding 
the  balance,  if  any,  in  trust  for  the 
owner  of  the  note.  Kauffman  v.  Ro- 
bey,  60  Tex.  308,  48  Am.  Rep.  264; 
Brown  v.  Thompson,  79  Tex.  58,  15  S. 
W.  168;  Marx  v.  Dreyfus  (Civ.  App.), 
26  S.  W.  232;  Luter  v.  Roberts  (Civ. 
App.),  39  S.  W.  1002;  Martin  v.  Ger- 
man-American Nat.  Bank  (Civ.  App.), 
102  S.   W.   131,   132. 

Where  Defense  Exist  against 
Payee. — The  innocent  holder  of  a 
negotiable  note,  as  collateral  security, 
to  which  there  is  a  valid  defense 
against  the  payee,  is  protected,  but 
only  to  the  extent  of  his  interest — the 
amount  of  the  debt  for  which  it  is 
held  as  collateral.  Wright  v.  Hardie 
&  Co.,  68  Tex.  653,  32  S.  W.  885,  re- 
versing 30  S.   W.   675. 

The  holder  as  collateral  of  nego- 
tiable paper,  consideration  of  which 
has  failed  and  the  defense  shown  in 
suit,  should  show  not  only  that  the 
debt  for  which  the  paper  was  trans- 
ferred is  unpaid,  but  also  the  amount 
still  due.  His  recovery  should  be  re- 
stricted to  that  amount.  Wright  v. 
Hardie  &  Co.,  88  Tex.  653,  32  S.  W. 
885,  reversing  30  S.  W.  675. 

The  testimony  not  showing  clearly 
that  the  debt  for  which  the  note  sued 
on  was  held  had  not  been  paid  in 
whole  or  in  part,  it  was  error  to 
refuse  the  requested  instruction,  that 
the  burden  of  proof  of  the  existence 
and  amount  of  the  debt  was  upon  the 
plaintiffs,  for  which  the  judgment  is 
reversed.  Wright  v.  Hardie  &  Co.,  88 
Tex.  653,  32  S.  W.  885,  reversing  30  S. 
W.   675. 

3.    Damages. 

In  a  suit  upon  a  promissory  note 
the  plaintiff  can  recover  no  more  than 
legal    interest    as    damages    for    failure 


to  pay  when  due.  Oppenheimer  &  Co. 
v.  Fritter,  3  App.  Civ.  Cases,  §  263. 
See   the   title   DAMAGES. 

G.      RIGHTS     OF     HOLDER     OP 
NOTE   SECURED    BY    MORT- 
GAGE OR  VENDOR'S  LIEN. 
1.    In  General 

A  mortgage  to  secure  a  negotiable 
promissory  note  is  merely  an  incident 
to  the  debt,  and  passes  by  assignment 
or  transfer  of  the  note,  free  from  any 
equities  existing  between  the  original 
parties.  Perkins  v.  Sterne.  23  Tex. 
561;  Solinsky  v.  Fourth  Nat.  Bank,  82 
Tex.  244,  246,  17  S.  W.  1050;  Boone 
v.  Miller,  86  Tex.  74,  80,  81,  23  S.  W. 
574;  Van  Burkleo  v.  Southwestern 
Mfg.  Co.  (Civ.  App.),  39  S.  W.  1085, 
1086,  affirmed  in  93  Tex.  742,  no  op.; 
Ploeger  v.  Johnson  (Civ.  App.),  26  S. 
W.  432. 

The  assignee  of  a  note  secured  by  a 
lien  may  enforce  the  lien,  as  well  as 
the  payee;  because  the  lien  is  an  inci- 
dent that  follows  the  note.  Moore  v. 
Raymond,  15  Tex.  554;  Murray  r. 
Able,  19  Tex.  213;  McAlphin  v.  Bur- 
nett, 19  Tex.  497.  500;  Pinchain 
v.  Collard,  13  Tex.  333,  335.  336;  Duty 
v.  Graham,  12  Tex.  427;  Perkins  r. 
Sterne,  23  Tex.  561;  Cannon  v.  Mc: 
Daniel,  46  Tex.  303,  309;  White  v. 
Downs,  40  Tex.  225;  De  Bruhl  r. 
Maas,.  54  Tex.  464,  470;  Davis  v. 
Wrigley,  1  App.  Civ.  Cases.  §  730; 
Houghton  v.  Rogan,  17  Tex.  Civ. 
App.  285,  42  S.  W.   1018. 

The  blank  indorsement  or  its  trans- 
fer by  delivery  when  made  payable  to 
bearer,  passes  to  the  owner  thereof 
the  vendor's  lien  which  secures  it. 
De  Bruhl  v.  Maas,  54  Tex.  464;  White 
v.  Downs,  40  Tex.  225,  226. 

The  reason  is  that  the  principal 
thing  always  draws  to  it  that  which  is 
accessory  or  incidental;  so  that  the 
principal  thing  can  not  take  one  di- 
rection, and  that  which  is  incident  to 
it,  another  direction.  Perkins  r. 
Sterne,  23  Tex.  561,  563. 

Express     or     Implied      Lien.— The 
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transfer  of  a  note  given  to  secure  the 
purchase  money  for  land,  either  when 
there  is  an  express  or  implied  lien  re- 
served in  the  deed  or  other  instru- 
ment, carries  with  it  the  lien  on  the 
land,  which  the  assignee  may  enforce 
~by  foreclosure  proceedings.  Hamb- 
len v.  Folts,  70  Tex.   132,  7  S.  W.   834. 

2.    Note  Received  as  Collateral  Secu- 
rity. 

The  transfer  of  a  note  payable  to 
"bearer,  and  secured  by  the  vendor's 
lien  as  collateral  to  secure  a  less  sum 
than  the  note  so  transferred,  carries 
with  such  transfer  the  lien,  and  also 
the  right  to  priority  of  payment  out 
of  the  sum  realized  on  such  collateral 
and  the  security  therefor.  White  v. 
Downs,  40  Tex.  225,  226. 

The  priority  of  payment  out  of  a 
note  and  its  security,  which  passes  by 
the  transfer  of  a  note  payable  to 
"bearer,  and  secured  as  collateral  to 
secure  a  less  sum,  can  be  enforced  as 
to  the  security  against  a  lien  of  equal 
standing  retained  by  the  party  so 
transferring  such  collateral.  White  v. 
Downs,  40  Tex.   225,   226. 

The  holder  of  a  note  secured  by 
mortgage,  when  the  note  has  been  re- 
ceived by  him  as  collateral  security 
for  a  debt  due  from  the  payee,  may 
maintain  an  action  on  such  note  and 
for  foreclosure  of  the  mortgage.  If 
the  administrator  of  the  estate  of  the 
payee  is  a  party  to  the  proceeding,  the 
judgment  may  require  the  holder  to 
retain  in  trust  the  proceeds  of  the 
note  and  mortgage,  subject  alone  to 
the  payment  of  such  amount  as  he 
might  establish  against  the  estate  of 
the  deceased  payee.  In  such  a  case 
the  proceeds  of  the  sale  of  the  mort- 
gaged property  should  be  paid  into 
the  court  by  the  sheriff  for  distribu- 
tion in  accordance  with  the  terms  of 
the  decree,  the  excess  after  discharg- 
ing the  mortgage  debt  to  be  paid  to 
the  mortgagor.  Williams  v.  Lump- 
kin, 74  Tex.  601,  12  S.  W.  488. 


3.    Priorities. 

a.    Between    Assignee    and     Original 
Lienholder. 

In  the  case  of  Douglass  v.  Blount, 
22  Tex.  Civ.  App.  493,  55  S.  W.  526,  it 
was  said:  "When  the  mortgagee  as- 
signs one  or  more  of  the  notes,  and 
retains  the  remainder  of  the  series,  it 
is  generally  held  that  the  assignee  is 
entitled  to  a  priority  of  lien  as  against 
the  mortgagee  with  the  respect  to  the 
note  or  notes  so  transferred;  and  this 
rule  operates  without  regard  to  the 
order  in  which  the  notes  held  by  the 
two  parties  mature."  Perry  v.  Dow- 
dell,  38  Tex.  Civ.  App.  96,  99,  84  S. 
W.  833,  affirmed  in  101  Tex.  653, 
no  op. 

The  rule  obtaining  before  the  case 
of  Whitehead  v.  Fisher,  64  Tex.  638, 
upon  the  authority  of  which  Douglass 
v.  Blount,  22  Tex.  Civ.  App.  493,  55 
S.  W..  526,  was  decided,  was  for 
equality  of  payment.  Salmon  v. 
Downs,  55  Tex.  243;  Wooters  v.  Holl- 
ingsworth,  58  Tex.  371;  Dilley  &  Son 
v.  Freedman  &  Bros.,  25  Tex.  Civ.  App. 
39,  40,  60  S.  W.  448,  affirmed  in  94 
Tex.  690,  no  op. 

In  referring  to  the  apparent  conflict 
and  explaining  that  it  was  not  real  but 
only  apparent,  the  court  said:  "The 
reason  is  that  in  that  case  Whitehead 
r.  Fisher,  64  Tex.  638,  the  contest  was 
between  the  original  lienholder  and 
the  assignee,  and  in  the  former  cases 
(Salmon  v.  Downs.  55  Tex.  243.  and 
Wooters  v.  Hollingsworth,  58  Tex. 
371)  the  contesting  parties  were  all 
assignees.  The  cases  are  therefore 
distinguishable,  and  while  it  seems  to 
us  that  it  is  a  distinction  without  a 
difference,  yet  it  has  been  held  that  a 
different  rule  prevails  where  the  con- 
test is  between  the  assignor  or  original 
lienholder  and  an  assignee,  from  that 
which  obtains  between  two  or  more 
assignees."  This  shows  a  recognition 
of  the  distinction  by  the  supreme 
court  between  cases  where  the  con- 
test is  between  the  original  lienholder 
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and  the  assignee  and  those  in  which 
all  the  contesting  parties  are  as- 
signees, and  leaves  unimpaired  the 
principle  "that,  without  an  agreement 
to  that  effect,  the  assignee  of  one  of 
the  notes  secured  by  mortgage  is  en- 
titled to  be  paid  out  of  the  proceeds 
of  the  mortgaged  property  in  prefer- 
ence to  the  mortgagee,  who  retains 
one  or  more  notes  secured  by  the 
mortgage,"  announced  by  the  supreme 
court  in  Whitehead  v.  Fisher,  64  Tex. 
638,  641,  and  reiterated  in  Douglass  v. 
Blount,  22  Tex.  Civ.  App.  493,  55  S.  W. 
526;  Perry  v.  Dowdell,  38  Tex.  Civ. 
App.  96,  100,  84  S.  W.  833,  affirmed  in 
101  Tex.  653,  no  op. 

Waiver  of  Priority  by  Written 
Guaranty—Effect  of  Mere  Indorse- 
ment, Quaere. — Anderson  v.  Perry,  93 
Tex.   493,   85   S.  W.   1136. 

Transfer  by  Agent  with  Authority 
Only  to  Collect — G.  held  two  vend- 
or's lien  notes,  given  for  the  purchase 
of  a  tract  of  land.  Upon  maturity  of 
the  first,  it  was  sent  by  express  to  be 
collected  from  an  endorser.  The  en- 
dorser procured  the  express  agent  to 
transfer  the  note  to  B.,  who  paid  the 
amount  due  on  it,  G.  knowing  noth- 
ing of  such  transfer.  B.  transferred 
the  note  to  P.,  who  brought  suit  to 
enforce  its  lien,  making  G.  a  party 
and  claiming  that  the  two  notes  wee 
equal  liens.  Held,  that  as  the  express 
agent  had  authority  only  to  collect 
the  note,  and  not  to  make  a  transfer 
of  it,  which  would  lessen  G.'s  security 
on  the  other  note,  the  lien  of  G.  on  the 
second  note  was  entitled  to  priority. 
Goddard  v.  Peeples,  11  Tex.  Civ.  App. 
615,  33  S.  W.  314;  Cason  &  Bro.  v. 
Connor,  83  Tex.  26,  18  S.  W.  658; 
Brick  v.  Buel,  73  Tex.  511,  11  S.  W. 
1044. 

b.   Between  Assignees. 

It  is  held  in  Salmon  v.  Downs,  55 
Tex.  243,  and  reaffirmed  in  Wooter?  v. 
Hollingsworth,  58  Tex.  371,  372.  that 
the  assignees  of  notes  given  for  the 
purchase   money   of   land,   and   secured 


by   a   vendor's   lien,   stand   upon   equal 

|  footing,   regardless   of   the   question  of 

priority    of    assignment;     and     it    had 

|  been    previously   held    that   priority   of 

the    time    of    payment    of    one    of   the 

I  notes    would    not    affect    the    right   of 

either  assignee.     See  Paris  Exch.  Bank 

I  v.    Beard,   49    Tex.    358,   363.     Lewis  v. 

'  Ross  (Civ.  App.),  65  S.  W.  504,  505, 'r* 

I  versed  on  another  point  in  95  Tex.  358; 

|  McMichael  v.  Jarvis,  78  Tex.  671,  15  S. 

I  W.  Ill;  Delespine  v.  Campbell,  52  Tex. 

4,  12;  Robertson  r.  Guerin,  50  Tex.  217; 

McDonough    v.    Cross,    40    Tex.    251; 

Delespine    v.    Campbell,    45    Tex.    628; 

Dean  v.  Hudson,  l   Posey  365,  369. 

The  court  of  civil  appeals  at  San  An- 
tonio,  in    Douglass  v.   Blount,   22  Tex. 
Civ.  App.  493,  55  S.  W.  526,  declined  to 
follow   Salmon  v.   Downs,  55  Tex.  243, 
and  Wooters  v.  Hollingsworth,  58  Tex. 
371,  that  court  taking  the  view  that  the 
two  cases  named  were  contrary  to  the 
weight  of  authority,  and  in  fact  over- 
ruled by  the  latter  case  of  Whitehead 
v.  Fisher,  64  Tex.  638.     The  San  An- 
tonio court   reversed   the  judgment  in 
Douglass  v.  Blount,  supra,  and  an  ap- 
plication   was    made    to    the    supreme 
court   for   a   writ   of   error,   which  was 
dismissed;    the    supreme   court   holding 
that  the  cases  were  not  entirely  analo- 
gous.    See  Lewis  r.  Ross   (Civ.  AppA 
05  S.  W.  504,  505,  reversed  on  another 
j  point  in  95  Tex.  358. 
'      It  has  been  held,  as  to  the  rights  of 
I  such  assignees,  that  one  who  first  pro- 
I  cures  a   foreclosure  judgment,  without 
j  making  the   other  a   party  to  the  suit, 
obtains    no   priority   of   lien.      (Robert- 
son r.  Guerin,  50  Tex.  317.)     Lewis  r. 
i  Ross    (Civ.    App.),    65    S.    W.    504,   505. 
reversed   on   another   point   in   95  Tex. 
358. 

Where  P.  executes  two  notes  to  H., 
both  secured  by  one  chattel  mortgage, 
one  of  which  is  indorsed  to  bank  and  is 
taken  up  by  J.  without  canceling,  and 
the  other  is  taken  up  by  said  H.,  to 
whom  P.  executes  another  mortgage 
|  on   same  property  to  secure  a  further 
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advance,  and  those  already  made,  note 
held  by  J.  is  a  co-ordinate  lien  with  the 
other  note  first  executed,  and  is  in- 
cluded in  the  subsequent  mortgage;  the 
two  debts  of  J.  and  H.  are  entitled  to 
share  pro  rata  if  there  is  not  sufficient 
to  pay  both.  Ploeger  v.  Johnson  (Civ. 
App.),  26  S.  W.  432,  433. 

Assignees  of  Other  Notes  of  Same 
Series. — An  assignee  for  valuable  con- 
sideration and  in  due  course  of  trade 
had  a  prior  lien  on  the  property,  se- 
curing the  indebtedness,  as  against 
those  acquiring  the  remainder  of  the 
notes  by  purchase  at  receiver's  tale, 
after  suit  had  been  instituted  thereon 
by  the  original  holder,  and  with  full 
knowledge  of  his  indebtedness  and  of 
the  assignee's  claim.  Perry  v.  Dow- 
dell,  38  Tex.  Civ.  App.  96,  84  S.  W.  833, 
affirmed  in  101  Tex.  653,  no  op. 

c.  As  Affected  by  Time  of  Maturity. 
The  mere  fact  that  one  of  two  prom- 
issory notes  secured  by  a  lien  on  land 
and  assigned  by  the  payee  would  first 
mature,  would  not,  of  itself,  entitle  the 
assignee  to  priority,  but  to  equality 
only,  of  payment  from  the  proceeds  of 
the  security.*  Paris  Exch.  Bank  v. 
Beard,  49  Tex.  358,  363;  Robertson  v. 
Guerin,  50  Tex.  317;  Delespine  v. 
Campbell,  52  Tex.  4,  12. 

Such  is  the  conclusion  to  be  implied, 
from  former  decisions.  Cannon  v.  Mc- 
Daniel,  46  Tex.  303,  313;  Tinsley  v. 
Boykin,  46  Tex.  592;  Ellis  v.  Single- 
tary,   45   Tex.   27. 

d.  Priorities    Where    Transfer    Unre- 
corded. 

The  contract  whereby  an  assignee 
of  one  of  several  vendor's  lien  note* 
was  to  have  priority  was  in  reference 
to  land,  and  was  entitled  to  be  re- 
corded and  such  being  the  case  as- 
signee having  failed  lo  place  it  on  rec- 
ord, the  plaintiffs  having  purchased 
the  other  note  before  maturity,  and 
without  actual  notice  of  the  existence 
of  the  contract,  are  entitled  to  pro- 
tection as  innocent  purchasers.  Lewis 
v.  Ross   (Civ.  App.),  65  S.  W.  504,  505, 


reversed   on   another  point   in   95   Tex. 
358. 

For  the  mere  assignment  of  the 
other  note  to  the  defendant  to  affect 
the  lien  by  which  the  note  in  this  case 
was  secured  after  it  was  assigned  to 
the  plaintiffs,  it  was  necessary  to  make 
another  contract  in  reference  to  prior- 
ity of  lien;  and  unless  such  contract 
was  placed  on  record,  it  should  not  be 
enforced  against  the  plaintiffs,  who 
are  purchasers  for  value,  and  without 
notice  of  such  contract.  Lewis  v. 
Ross  (Civ.  App.),  65  S.  W.  504,  506, 
reversed  on  another  point  in  95  Tex. 
358. 

Where  a  vendor's  lien  note,  recited 
in  the  deed  of  the  land  placed  on  rec- 
ord, was  assigned  before  maturity,  the 
assignment  not  being  recorded,  and 
thereafter  the  vendor  of  the  land  ac- 
cepted a  reconveyance  from  the  vendee 
which  was  recorded  and  which  recited 
a  cancellation  of  the  note  and  release 
of  the  lien  by  the  vendor  as  the  con- 
sideration therefor,  and  the  vendor  then 
sold  the  land  again,  taking  notes- se- 
cured by  a  lien  reserved  in  the  deed, 
purchasers  of  such  latter  note  were 
entitled  to  priority  over  the  lien  of 
the  first  note,  which  had  not  been 
satisfied,  if  they  purchased  before  ma- 
turity and  without  notice,  but  the 
burden  was  on  them  to  show  this,  and 
the  mere  indorsement  of  the  notes  in 
blank,  with  no  proof  showing  the  cir- 
cumstances or  actual  date  of  their  ac- 
quisition, was  not  sufficient.  King  v. 
Quincy  Nat.  Bank,  30  Tex.  Civ.  App. 
92,  69  S.  W.  978,  affirmed  in  97  Tex. 
638,  no  op. 

"In  the  case  of  Moran  v.  Wheeler, 
87  Tex.  179,  27  S.  W.  54,  affirming  26 
S.  W.  297,  it  was  held  that  a  junior 
lienholder  was  entitled  to  priority  over 
a  vendor's  lien,  it  appearing  that  the 
indorsee  of  the  notes  evidencing  the 
vendor's  lien  had  failed  to  have  the 
transfer  to  him  recorded,  and  that  the 
junior  lien  had  been  acquired  for  value 
and    without    notice    of    the    vendor's 
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lien  after  the  vender  of  the  land  and 
payee  of  the  vendor's  lien  notes  had 
executed  to  the  vendee  and  maker  an 
instrument  acknowledging  the  payment 
of  the  notes  and  releasing  the  vendor's 
lien,  and  which  had  been  recorded 
prior  to  the  acquisition  of  the  junior 
lien."  King  v.  Quincy  Nat.  Bank,  30 
Tex.  Civ.  App.  92,  94,  69  S.  W.  978, 
affirmed  in  97  Tex.  638,  no  op.  See 
Southern,  etc.,  Loan  Ass'n  v.  Brackett, 
91  Tex.  44,  40  S.  W.  719;  Degenhart 
v.  Short,  15  Tex.  Civ.  App.  636,  640, 
40  S.  W.  150,  affirmed  in  93  Tex.  704, 
no  op. 

But  where  the  question  is,  who  in 
equity  shall  be  given  priority  of  lien 
on  the  land,  the  holders  of  subse- 
quent notes  occupy  the  place  of  others 
claiming  to  be  innocent  purchasers  for 
value  'without  notice,  and  mere  indorse- 
ment or  recitals  in  conveyances  to 
them  are  insufficient  to  discharge  the 
burden  of  proof  resting  upon  them. 
King  v.  Quincy  Nat.  Bank,  30  Tex. 
Civ.  App.  92,  95,  69  S.  W.  978,  affirmed 
in  97  Tex.  638,  no  op.;  Watkins  v.  Ed- 
wards, 23  Tex.  443,  448;  Harrison  & 
Co.  v.  Boring,  44  Tex.  255,  263;  Thomp- 
son v.  Westbrook,  56  Tex.  265,  268. 

Where  the  evidence  showed  that 
a  party  holding  two  of  such  latter 
notes,  held  them  for  collection  only, 
and  had  never  applied  the  proceed*  as 
directed,  the  court  properly  instructs 
a  verdict  against  such  party  and  in 
favor  of  the  lien  securing  the  note 
given  on  the  first  sale.  King  v.  Quincy 
Nat.  Bank,  30  Tex.  Civ.  App.  92,  69 
S.  W.  978,  affirmed  in  97  Tex.  638, 
no  op. 

4.  Payment  of  New  Notes  Given  on 
Representation  That  Old  Notes 
Were  Lost. 

An  innocent  purchaser  of  notes  given 
for  the  purchase  price  of  land  is  en- 
titled to  have  a  lien  on  the  land, 
although  the  purchaser  gave  new  notes 
to  the  vendor  for  the  same  amount 
on  the  representation  by  the  latter  that 


he  had  lost  the  original  notes,  and 
subsequently  paid  the  new  notes. 
Degenhart  v.  Short,  15  Tex.  Civ.  App. 
636,  40  S.  W.  150,  affirmed  in  93  Tex. 
704,  no  op. 

It  does  not  follow  from  the  ruling 
in  Moran  v.  Wheeler,  87  Tex.  179,  27 
j  S.  W.  54,  affirming  26  S.  W.  297,  where 
;a  transferee  of  a  negotiable  vendor's 
I  lien  note  fails  to  take  and  record  a 
transfer,  a  release  from  the  vendor  f 
;  the  vendee  will  afford  protection  against 
,  the  lien  to  the  third  person  who,  with- 
out notice,  deals  with  the  vendee,  that 
the  vendee  would  be  protected.  There 
is  no  reason  why  he  should  be  when 
he  settles  with  the  vendor  on  the  bare 
statement  that  the  notes  had  been  lost, 
particularly  at  a  time  when  the  notes 
are  not  due.  In  such  a  case  he  takes 
the  risk  of  the  notes  being  in  the 
hands  of  others.  The  settlement  would 
clearly  not  affect  the  right  of  the 
holder  to  enforce  the  notes  according 
to  their  terms,  inclusive  of  the  lien 
expressed  in  them.  The  status  of  in- 
nocent purchaser  of  the  original  note* 
being  fixed  upon  intervener,  by  the 
judgment  of  the  court,  he  should  have 
been  given  a  lien,  as  well  as  a  per- 
sonal judgment  against  plaintiff.  See 
Degenhart  v.  Short,  15  Tex.  Civ.  App. 
636,  640,  40  S.  W.  150,  affirmed  in  93 
Tex.   704,   no  op. 

5.     Application    of    Rule    of    Subroga- 
tion to  Purchaser  of  Part  of  Series. 

D.  &  Son,  owners  of  a  series  of  notes 

secured    by    a    mortgage,    parted    with 

their  title  to  the  first  four  of  the  notes. 

before   maturity,  and  the   owners   sent 

them    to   a   bank    for    collection.     The 

makers    of    the    notes    arranged    with 

plaintiffs  to  take  them  up  as  they  fell 

due,    upon    an    understanding   that   the 

notes  were  to  be  kept  alive,  and  that 

plaintiff  would  be  entitled  to  the  same 

security   that  D.   &   Son   had.  and  the 

,  notes,    upon    payment    of    the    amount 

]  due    thereon,    were    assigned    to   plain- 

j  tiffs    by    the    bank.      Held,    that    the 

I  notes  had  not  been  paid,  but  had  been 
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purchased,  by  plaintiffs,  and  the  rule 
that,  in  order  to  become  subrogated 
to  the  lien  of  the  mortgage,  plaintiffs 
would  have  to  pay  off  the  whole  series 
of  notes,  did  not  apply,  and  that  a 
judgment  foreclosing  the  mortgage 
and  directing  the  proceeds  to  be  paid 
pro  rata  on  the  entire  series  of  notes 
was  correct.  Dilley  &  Son  v.  Freed- 
man  &  Bro.,  25  Tex.  Civ.   App.  39,  60 

5.  W.  448>  affirmed  in  94  Tex.  690, 
no  op. 

If  A.  had  not  transferred  the  notes 
and  parted  with  his  title  to  them  and 
had  sent  them  to  a  bank  for  collection 
for  his  account,  the  rule  invoked  by 
them,  that  in  order  to  become  subro- 
gated to  the  lien  of  the  mortgage  the 
plaintiff  would  be  obliged  to  pay  off 
the  whole  series  of  notes,  would  hold 
good.  Cason  &  Bro.  v.  Connor,  83 
Tex.  26,  18  S.  W.  660;  Fievel  v.  Zuber, 
67  Tex.  227,  280,  3  S.  W.  273;  24  Am. 
&  Eng.  Enc.  of  Law,  200;  Dilley  & 
Son  v.  Freedman  &  Bro.,  25  Tex.  Civ. 
App.  39,  40,  60  S.  W.  448,  affirmed  in 
84  Tex.  690,  no  op.  See  the  title 
SUBROGATION. 

6.  Loss  of  Lien — Bringing  Suit 
Where  a  note  is  secured  by  a  mort- 
gage, the  lien  is  not  lost  by  bringing 
suit  first  on  the  note  without  including 
the  lien.  Cannon  v.  McDaniel,  46  Tex. 
303. 

H.    STIPULATION    FOR    ATTOR- 
NEY'S FEES. 
1.   In  General. 

It  is  well  settled  in  this  state  that 
a  stipulation  for  attorney  fees  on  the 
happening  of  the  contingency  pro- 
vided for  in  the  obligation,  becomes  a 
part  of  the  demand,  definite,  certain, 
and  fixed  by  the  terms  of  the  contract. 
This  doctrine  has  been  frequently  rec- 
ognized by  our  decisions;  as  in  the  case 
of  Panhandle  Nat.  Bank  v.  Still,  84  Tex. 
339,  a  bond  in  attachment  issuing  before 
the  maturity  of  the  debt  on  which  suit 


amount  of  the  plaintiff's  demand,  con- 
sisting of  the  principal  debt  and  the 
attorney  fee.  See,  also,  Stansell  v. 
Cleveland,  64  Tex.  660;  Martin-Brown 
Co.  v.  Perrill,  77  Tex.  199,  200,  13  S. 
W.  975;  Simmons  v.  Terrell,  75  Tex. 
275,  12  S.  W.  854;  Morrill  v.  Hoyt,  83 
Tex.  59,  18  S.  W.  424;  Maddox  v. 
Craig,  80  Tex.  600,  16  S.  W.  328; 
Jones  v.  Smith,  4  Tex.  Civ.  App.  353, 
26  S.  W.  240;  Smith  v.  Pickham,  8  Tex. 
Civ.  App.  326,  328,  28  S.  W.  565.  See 
O'Connell  v.  Rugely,  48  Tex.  Civ.  App. 
456,  107  S.  W.  151,  for  review  of  cases 
on  this  point. 

Nature  of  Contract — That  the  stip- 
ulation in  a  note,  for  the  payment  of 
attorney's  fees  is  a  contract  for  in- 
demnity, and  not  one  for  the  payment 
of  agreed  damages,  is  settled  by  the 
decisions  in  this  state.  The  holder  of 
a  note  is  only  entitled  to  recover  as 
attorney's  fees  the  amount  he  has 
agreed  to  pay  his  attorneys  for  col- 
lecting the  note.  Texas  Land,  etc.,  Co. 
v.  Robertson,  38  Tex.  Civ.  App.  521, 
523,  85  S.  W.  1020.  See  Davidson  v. 
Oberthier,  42  Tex.  Civ.  App.  337,  93 
S.  W.  478;  Luzenberg  v.  Bexar,  etc., 
Loan  Ass'n,  9  Tex.  Civ.  App.  261,  29 
S.  W.  237,  affirmed  in  93  Tex.  713,  no 
op.;  Hammond  v.  Atlee,  15  Tex.  Civ. 
App.  267,  270,  39  S.  W.  600,  affirmed 
in  93  Tex.  708,  no  op. 

The  case  of  Sturgis  Nat.  Bank  v. 
Smith,  9  Tex.  Civ.  App.  540,  30  S.  W. 
678,  was  decided  upon  the  theory  that 
the  stipulation  in  a  note  for  a  definite 
amount  as  attorney's  fees  in  the  event 
of  a  default  in  the  payment  of  the  note 
was  a  contract  for  the  payment  of 
liquidated  damages  and  should  be  en- 
forced as  such.  See*Dunovant  v.  Staf- 
ford &  Co.,  36  Tex.  Civ.  App.  33,  36, 
81  S.  W.  101,  affirmed  in  98  Tex.  615, 
no  op.;  Texas  Land,  etc.,  Co.  v.  Rob- 
ertson, 38  Tex.  Civ.  App.  521,  85  S. 
W.  1020;  Hammond  v.  Atlee,  15  Tex. 
Civ.  App.  267,  39  S.  W.  600,  affirmed  in 


was  brought,  was  held  to  be  defective,  > 93  Tex.  708,  no  op.;  Robertson  v.  Hol- 
because    it     was    not    in     double     the  I  man,  36  Tex.   Civ.  App.   31,  81   S.  W. 


Digitized  by 


Google 


958 


Bills,  Notes  and  Checks 


326,  affirmed  in  98  Tex.  629,  no  op.; 
Luzenberg  v.  Bexar,  etc.,  Loan  Ass'n, 
9  Tex.  Civ.  App.  261,  29  S.  W.  237,  af- 
firmed in  93  Tex.  713,  no  op.;  Bolton  v. 
GifTord  &  Co.,  45  Tex.  Civ.  App.  140, 
144,  100  S.  W.  210. 

Attorney's  fees,  in  an  action  on  a 
note,  though  not  an  element  of  dam- 
ages for  the  collection  of  money,  may 
be  made  so  by  express  contract,  and 
when  so  made,  and  sought  to  be  re- 
covered, they  must  be  considered  in 
d  termining  the  amount  in  contro- 
versy in  determining  the  jurisdiction 
of  the  court.  Waters  &  Bro.  v. 
Walker,  4  App.  Civ.  Cases,  §  268,  17 
S.    W.   1085. 

3.    Legality  of  Stipulation. 

If  the  contract  were  lawful  in  other 
respects,  the  conditional  stipulation  to 
pay  the  usual  attorney's  fees  in  the 
event  suit  had  to  be  instituted  to  en- 
force it,  would  be  legal  and  founded 
upon  a  valuable  consideration.  Such 
fees,  though  not  an  element  of  dam- 
ages in  an  ordinary  suit  for  the  col- 
lection of  money,  can  be  made  such 
by  express  contract.  Roberts  v.  Pal- 
more,  41  Tex.  617;  Miner  v.  Paris 
Exch.   Bank,  53   Tex.   559,  561. 

The  fact  that  a  provision  in  a  note 
for  the  payment  of  10  per  cent  attor- 
ney fees  was  inserted  for  the  sole 
benefit  of  the  payee,  and  not  with  any 
purpose  of  paying  the  amount  to  an 
attorney,  does  not  affect  the  legality 
of  the  demand  for  such  fees,  and  their 
amount  may  be  properly  included  in  a 
subsequent  note  given  in  lieu  of  the 
former  one.  Sturgis  Nat.  Bank  v. 
Smith,  9  Tex.  Civ.  App.  540,  30  S. 
W.  678. 
3.  Amount, 
a.    In  General. 

When  plaintiffs  proved  the  condi- 
tion precedent,  viz:  The  placing  of 
the  claim  with  an  attorney  for  col- 
lection, they  were  prima  facie  entitled 
to  the  sum  stipulated  in  the  contract 
to  pay  in  that  event,  and  where  there 
was    nothing   in   the   evidence^  to   indi- 


cate  an   agreement   with  attorneys  for 
a   less   fee,   as   defendant  did   not  seek 
j  to  question  the  reasonableness  of  such 
I  a    fee,   there   was    no    error   committed 
j  by  the  court  in  entering  judgment  for 
'  the   amount   stipulated   in   the   contract 
j  Dashiell  v.  Moody  &  Co.,  44  Tex.  Civ. 
j  App.   87,   94,   97   S.   W.   843,  affirmed  in 
1 102  Tex.  381,  no  op. 
!      Where  no  agreement  has  been  made 
|  between    the    holder    of    the    note    and 
■  the  attorneys  employed  by  him  to  col- 
lect, the  holder  could  only  recover  on 
the    note    such    amount    for    attorney's 
fees  as  his  attorney  could  recover  from 
him  for  his  services.     In  such  case  the 
attorney    could    only    recover   the   rea- 
sonable value  of  his  services,  and  that 
should  be  the  measure  of  the  recovery 
which  the  holder  of  the  note  could  ob- 
tain against  the   maker.     Texas  Land, 
etc.,    Co.    v.    Robertson,    38   Tex.    Civ. 
App.   521,  523,  85   S.   W.   1020. 

"If  the  plaintiff  could  and  did  ob- 
tain the  service  of  an  attorney  free, 
that  fact  would  not  relieve  defendants 
of  their  obligation.  For  the  general 
principles  applying  to  this  obligation, 
see  the  following  authorities:  Martin- 
Brown  Co.  v.  Perrill,  77  Tex.  199,  13 
S.  W.  975;  Stansell  v.  Cleveland,  64 
Tex.  660;  Simmons  v.  Terrell,  75  Tex. 
275,  12  S.  W.  854;  Morrill  v.  Hoyt,  83 
Tex.  59,  18  S.  W.  424;  Kendall  r.  Page, 
83  Tex.  131,  18  S.  W.  333;  Miner  v. 
Paris  Exch.  Bank,  53  Tex.  559;  Durst 
v.  Swift,  11  Tex.  273;  Yetter  v.  Hud- 
son, 57  Tex.  604:  Eakin  v.  Scott,  70 
Tex.  442,  7  S.  W.  777."  Sturgis  Nat 
Bank  v.  Smith,  9  Tex.  Civ.  App.  540, 
542,  30   S.  W.  678. 

In  Mcllhenny  v.  Planters/  etc, 
Bank  (Civ.  App.),  46  S.  W.  282,  283, 
affirmed  in  93  Tex.  646,  no  op.,  the  pe- 
tition set  up  the  contract  for  attor- 
ney's fees,  and  alleged  that  10  per 
cent  was  a  reasonable  attorney's  fee. 
The  evidence  introduced  in  support  of 
this  allegation  was  that  this  amount 
was  reasonable.  The  court  said:  aIt 
was  only  on  cross-examination  that  it 
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was  shown  that  plaintiff's  attorneys 
had  a  contract  with  it  for  10  per  cent 
of  collections,  and  this  evidence  was 
not  offered  in  support  of,  and  did  not 
affect,  the  right  of  the  plaintiff  to  re- 
cover  a   reasonable   attorney's    fee." 

b.  Per   Cent    Stipulated    on    Principal 
and  Interest. 

The  contract  was  to  pay  10  per  cent 
attorney  fees  if  the  note  should  be 
placed  in  the  hands  of  an  attorney, 
and  by  such  contract  the  payor  obli- 
gated himself  to  pay  10  per  cent  upon 
the  amount  collected,  including  both 
principal  and  interest.  McCormick  v. 
Blum,  4  Tex.  Civ.  App.  9,  22  S.  W. 
1054,  1120,  affirmed  in  93  Tex.  645,  no 
op.;  Robertson  v.  Parrish  (Civ.  App.), 
39  S.  W.  646;  Stansell  v.  Cleveland,  64 
Tex.  660;  Simmons  v.  Terrell,  75  Tex. 
275,   12   S.   W.    854. 

When  a  note  is  executed  for  a  cer- 
tain amount,  with  interest  thereon, 
and  10  per  cent  additional  as  attorney 
fees,  if  collected  by  law,  attorney  fee 
is  recoverable  on  principal  and  interest 
•due;  and  there  is  no  variance  between 
writ  of  attachment  and  petition  when 
writ  sets  out  gross  amount  due,  in- 
cluding attorney  fees  on  principal  and 
interest.  Morrill  v.  Hoyt,  83  Tex.  59, 
18  S.  W.  424;  Hopkins  v.  Halliburton, 
6  Tex.  Civ.  App.  451,  25  S.  W.  1005,  af- 
firmed in  93  Tex.  709,  no  op.;  Behrens 
v.  Dignowitty,  4  Tex.  Civ.  App.  201, 
203,  23  S.  W.  288. 

Where  the  record  on  appeal  does 
not  show  whether  the  attorney's  fees 
stipulated  for  in  the  note  sued  on 
were  to  be  allowed  upon  the  principal 
and  interest,  or  only  upon  the  princi- 
pal, it  will  be  assumed  that  they  were 
properly  computed  upon  the  principal 
only.  Goddard  v.  Peeples,  11  ,Tex. 
Civ.  App.  615,  33  S.  W.  314. 

c.  Right  of  Maker  to   Deny  Reason- 

ableness. 

In   an    action    on    a    note   stipulating 

for  10  per  cent  attorney  fees,  it  is  not 

necessary    to    offer    evidence    that    the 

amount  contracted  for  was  reasonable. 


Carver  v.  Mayfield  Lumber  Co.,  29 
Tex.  Civ.  App.  434,  68  S.  W.  711,  af- 
firmed  in  95  Tex.  675,  no  op. 

Where  the  note  stipulated  for  in- 
terest at  10  per  cent  per  annum  from 
date  and  10  per  cent  attorney's  fees 
if  collected  by  law,  it  was  not  error 
for  the  court  to  render  judgment  for 
the  principal  and  interest  due,  and  10 
per  cent  of  both  such  principal  and  in- 
terest, as  attorney's  fees.  Carver  v. 
Mayfield  Lumber  Co.,  29  Tex.  Civ.  # 
App.  434,  68  S.  W.  711,  affirmed  in 
95  Tex.  675,  no  op.  See  Hopkins  v. 
Halliburton,  6  Tex.  Civ.  App.  451,  25 
S.  W.  1005,  affirmed  in  93  Tex.  709,  no 
op.;  Morrill  v.  Hoyt,  83  Tex.  59,  18  S. 
W.  424;  Krause  v.  Pope,  78  Tex.  478, 
485,  14  S.  W.  616;  Behrens  v.  Dig- 
nowitty, 4  Tex.  Civ.  App.  201,  23  S. 
W.  288. 

If  the  above  holding  is  correct  it 
would  seem  to  follow  that  in  a  sense 
the  stipulation  in  the  note  prima  facie 
establishes  the  reasonableness  of  the 
sum  named  so  that  the  holder  might 
in  good  faith  so  contract.  In  this 
view  it  might  follow  that  it  devolved 
on  defendant  to  plead  and  prove  as 
matter  of  defense  either  bad  faith  on 
the  part  of  the  holder  in  so  contract- 
ing or,  in  the  absence  of  contract  on 
the  holder's  part,  that  the  sum  stipu- 
lated exceeded  reasonable  compensa- 
tion. Bolton  v.  Gifford  &  Co.,  45  Tex. 
Civ.  App.   140,  144,  100  S.  W.  210. 

"The  contract  of  suretyship  was  ab- 
solute both  as  to  the  principal  and  a 
reasonable  attorney's  fee  if  placed  in 
the  hands  of  an  attorney  for  collection. 
The  plaintiffs  had  the  right  to  so  place 
it  without  demand,  if  for  no  other 
reason  than  that  by  the  terms  of  the 
obligation  demand  was  waived,  and  to 
get  the  benefit  of  a  tender  the  defend- 
ant must  have  ascertained  the  cor- 
rect amount  due  and  tendered  that 
sum."  Bolton  v.  Gifford  &  Co.,  45 
Tex.  Civ.  App.  140,  146,  100  S.  W.  210. 

Where  the  maker  of  a  note  stipu- 
lates  for  10  per  cent  attorney  fees  in 
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case  the  services  of  an  attorney  are 
required  in  collection,  he  is  estopped 
from  saying  that  such  sum  is  unrea- 
sonable, in  the  absence  of  a  showing  of 
fraud  or  mistake  in  making  the  note 
or  that  the  holder  of  the  note  actually 
secured  the  services  of  an  attorney  for 
less  than  the  agreed  10  per  cent. 
Dunovant  v.  Stafford  &  Co.,  36  Tex. 
Civ.  App.  33,  81  S.  W.  101,  affirmed  in 
98  Tex.  615,  no  op.,  followed;  Rob- 
ertson v.  Holman,  36  Tex.  Civ.  App. 
31,  81  S.  W.  326,  affirmed  in  98  Tex. 
629,  no  op.;  Luzenberg  v.  Bexar,  etc., 
Loan  Ass'n,  9  Tex.  Civ.  App.  261,  29 
S.  W.  237;  Hammond  v.  Atlee,  15  Tex. 
Civ.  App.  267,  39  S.  W.  600,  affirmed 
in  93   Tex.   708,  no  op.,  distinguished. 

In  the  case  of  Dunovant  v.  Stafford 
&  Co.,  36  Tex.  Civ.  App.  33,  81  S.  W. 
101,  affirmed  in  98  Tex.  615,  no  op.,  it 
was  held  that  the  stipulation  in  a  note 
for  the  payment  of  attorney's  fees  in 
event  it  was  placed  in  the  hands  of 
an  attorney  for  collection  was  a  con- 
tract of  indemnity,  or,  rather,  that  the 
amount  named  as  "attorney's  fees 
should  be  regarded  as  a  penalty,  and 
not  as  agreed  or  liquidated  damages. 
A  recovery  for  the  whole  amount  of 
the  attorney's  fees  was  upheld  on  the 
ground  that  the  holder  of  the  note 
had  contracted  with  his  attorneys  to 
pay  them  the  full  amount  of  the  attor- 
ney's fees  authorized  to  be  paid  by  the 
note,  and  the  maker  having  agreed 
that  said  amount  could  be  paid  as  at- 
torney's fees,  was  estopped  from  set- 
ting up  the  unreasonableness  of  the 
contract  in  the  absence  of  fraud  or 
mistake.  See  Texas  Land,  etc.,  Co.  v. 
Robertson,  38  Tex.  Civ.  App.  521,  523, 
85  S.  W.   1020. 

(L  Payment  after  Default  Reducing 
Principal. 
Where  the  plain  import  of  the  stipu- 
lation was  that  ten  per  cent  collection 
fee  was  recoverable  upon  the  amount 
due  at  the  time  the  suit  was  brought, 
subsequent  payments  reducing  the 
amount  of  the  original  debt  did  not  af- 


fect the  plaintiffs  right  to  recover  the 
full  amount  of  collection  fee.  Walker 
v.  Tomlinson,  44  Tex.  Civ.  App.  446r 
448,  98   S.   W.   906. 

The  court  properly  allowed  the  at- 
torney's fee  of  10  per  cent  upon  the 
whole  amount  of  the  note  in  suit,  not- 
withstanding the  fact  that  certain  col- 
lections were  made  upon  the  note 
after  the  institution  of  the  suit  Plain- 
tiff was  entitled  to  recover  10  per  cent 
on  such  payments.  Mcllhenny  r. 
Planters,'  etc.,  Bank  (Civ.  App.),  46  S. 
W.  282,  283,  affirmed  in  93  Tex.  646. 
no  op. 

e.  Reduction  by  Amount  Allowed  as 

Damages. 

The  court  rendered  judgment  for 
plaintiff  for  10  per  cent  attorney  fees 
upon  the  notes  given  by  defendant  for 
the  purchase  money  of  the  engines. 
This  was  error.  Judgment  for  attorney 
fees  should  have  been  for  10  per  cent 
upon  the  notes,  less  the  sum  adjudged 
defendant  as  damages.  Tompkins  Co. 
v.  Galveston  St.  R.  Co.,  4  Tex.  Civ. 
App.  1,  23  S.  W.  25,  affirmed  in  93 
Tex.  638,  no  op. 

A  bank  which  had  gone  into  liqui- 
dation sued  the  maker  of  notes  bear- 
ing provision  for  attorney's  fees  for 
collection,  given  by  one  to  whom  the 
bank  was  liable  for  damages  for  seiz- 
ing his  property  by  sequestration  in  a 
previous  suit,  and  failing  to  return  it 
when  adjudged  not  entitled  to  re- 
cover. Held,  that  defendant's  claim 
for  damages  did  not  extinguish  the 
notes  pro  tanto,  and  judgment  was 
properly  rendered  for  attorney's  fees 
upon  the  full  amount  of  the  notes— not 
merely  upon  the  amount  less  the  dam- 
ages allowed  by  reason  of  the  seques- 
tration. Norwood  v.  Interstate  Nat. 
Bank,  92  Tex.  268,  48  S.  W.  3,  revers- 
ing 45  S.  W.  927.  See,  on  this  point 
Stansell  v.   Cleveland,   64  Tex.  660. 

f.  Note  Calling  for  Reasonable  Fee. 
The  note  calls  for  reasonable  attor- 
ney's fees.     The  case  was  tried  before 
court,  and  it  appears  that  no  evidence 
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was  heard  on  the  question  what  sum 
would  be  reasonable  attorney's  fees. 
The  court,  who  had  before  it  the 
parties,  and  all  of  the  facts,  could  well 
determine  what  amount  would  be  rea- 
sonable to  allow  as  attorney's  fees. 
Fowler  v.  Bell  (Civ.  App.),  35  S.  W. 
822,  823,  reversed  on  other  grounds  in 
90  Tex.  150. 

"We  consider  the  case  of  Johnson  & 
Co.  v.  Blanks,  etc.,  Co.,  68  Tex.  495, 
497,  4  S.  W.  557,  as  practically  a  de- 
cision that  the  court  may,  in  cases  like 
this,  determine  the  amount  of  reason- 
able attorney's  fee  without  hearing  ev- 
idence. We  applied  the  rule  in.  Banks 
v.  House  (recently  decided  by  this 
court)  (Civ.  App.),  50  S.  W.  1022,  af- 
firmed in  93  Tex.  58."  Burns  v. 
Staacke  (Civ.  App.),  53  S.  W.  354,  355. 
4.    Effect  of  Transfer  upon  Right. 

"The  attorney's  fees  were  incidental 
and  ancillary  to  the  agreement  to  pay 
the  amount  of  the  notes,  and  passed 
with  the  transfer  of  the  notes,  whether 
this  was  made  before  or  after  ma- 
turity." Chicago  Cottage  Organ  Co. 
v.  Waddell  (Civ.  App.),  35  S.  W. 
408,  409. 

The  restriction  of  the  payment  of 
the  attorney's  fees  to  the  original 
payees,  in  case  they  placed  the  notes 
in  the  hands  of  attorneys,  did  not  pre- 
vent that  part  of  the  notes  inuring  to 
the  benefit  of  their  indorsees.  The 
notes  being  payable  to  the  order  of 
the  payees,  the  provisions  in  them 
were  for  the  benefit  of  the  payees  and 
their  assignees.  Seastrunk  v.  Pioneer, 
etc.,  Co.  (Civ.  App.),  34  S.  W.  466; 
Chicago  Cottage  Organ  Co.  v.  Wad- 
dell  (Civ.  App.),  35  S.   W.  408,  409. 

Where  the  attorney's  fee  specified 
was  a  part  of  the  note,  and  an  incident 
to  interveners'  interest,  they  had  the 
right  to  recover  their  part  of  such  fee 
when  it  attached  by  the  notes  being 
placed  in  the  hands  of  an  attorney  for 
collection.  Mays  v.  Sanders  (Civ. 
App.),  36  S.  W.  108,  110,  reformed  and 
affirmed  in  90  Tex.  132. 

2  Tex— 61 


5.  Liability  of  Endorser. 

An  endorser  of  such  note  will  be 
liable  for  the  stipulated  collection  fees 
if  the  principal  would  be  so  liable. 
Jones  v.  Smith,  4  Tex.  Civ.  App.  353, 
26  S.  W.  240;  Williams  v.  Merchants 
Nat.  Bank,  67  Tex.  606,  4  S.  W.  163. 

Attorney's  fees  provided  for  in  a 
note  in  case  of  collection  by  suit  may 
be  recovered  against  the  payee  in  ac- 
tion by  an  indorsee.  Smith  v.  Rich- 
ardson Lumber  Co.  (Civ.  App.),  47  S. 
W.  386,  reversed  on  other  grounds  in 
92  Tex.  448. 

6.  Condition, 
a.    In  General. 

(1)  Nonpayment  at  Maturity. 

The  bringing  of  suit  prematurely 
justifies  a  decree  allowing  no  attor- 
ney's fees.  Bitter  v.  Butchers,'  etc., 
Ice  Mfg.  Ass'n  (Civ.  App.),  77  S. 
W.    423. 

Claim  of  Nonmaturity  of  Note  Not 
Tenable. — Wicks-Xease  v.  James,  31 
Tex.  Civ.  App.  151,  72  S.  W.  87,  af- 
firmed in  97  Tex.  642,  no  op.;  Mc- 
Lean v.  Connerton  (Civ.  App.),  78  S. 
W.   238,  239. 

(2)  Default   in    Payment    of   Interest 
Maturing   Principal   of   Note. 

Evidence  considered  and  held  not  to 
show  that  the  placing  of  a  note  in  an 
attorney's  hands  in  connection  with 
other  paper  which  was  to  be  collected 
and  the  proceeds  credited  on  the  notes 
was  an  election  by  the  holder  of  the 
note  maturing  the  principal  because  of 
default  in  the  payment  of  interest  due 
thereon.  Hall  v.  Read,  28  Tex.  Civ. 
App.  18,  66  S.  W.  809,  affirmed  in  95 
Tex.   679,   no   op. 

(3)  When   Presentation   for   Payment 
Necessary. 

The  maker  of  a  note  in  which  the 
place  of  payment  is  left  blank  may, 
by  placing  funds  in  the  hands  of  a 
bank  to  pay  the  same  and  notifying 
the  holder  before  maturity  to  that  ef- 
fect, thereby  make  presentation  to  the 
bank  a  condition  of  the  enforcement 
of  the  provision  for  attorney's  fees  in 
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case  the  note  is  not  paid  at  maturity. 
Rose  v.  McCracken,  20  Tex.  Civ.  App. 
637,  50  S.  W.  152. 

(4)     Fraudulent    Promise    to    Extend 
Time. 

Immediately  prior  to  the  execution 
of  the  note  the  plaintiff,  acting  through 
its  agent,  orally  agreed  that,  if  de- 
fendant would  give  a  90-day  note,  and 
secure  the  indorsement  of  J.  thereon, 
at  the  expiration  of  the  90  days  the 
note  would  be  extended  for  another  90 
days.  The  aforesaid  false  promises 
and  conduct  of  plaintiff  being  a  fraud 
upon  the  defendants,  the  latter  should 
not  be  adjudged  to  pay  more  than  the 
principal  of  the  note  and  interest 
thereon  for  six  months:  attorney's  fees 
should  not  be  allowed.  Beaumont  Car- 
riage Co.  v.  Price  (Civ.  App.),  104  S. 
W.    499,    500. 

Failure  to  perform  a  promise  by 
which  a  contract  was  procured  affords 
sufficient  equitable  ground  for  relief, 
when  it  is  made  to  appear  that  at  the 
time  the  promise  was  made  the  party 
making  it  used  it  as  a  pretense  to  ob- 
tain the  contract,  the  pronvssor  in- 
tending not  to  perform  it.  "See  cases 
cited  by  appellee:  Chicago,  etc.,  R. 
Co.  v.  Titterin^ton,  84  Tex.  218,  219  19 
S.  W.  472,  31  Am.  St.  Rep.  39;  Rapid 
Transit  R.  Co.  v.  Smith,  98  Tex.  553, 
86  S.  W.  322;  Touchstone  v.  Staggs 
(Civ.  App.),  39  S.  W.  189;  McFarland 
v.  McGill,  16  Tex.  Civ.  App.  298,  41  S. 
W.  402."  Beaumont  Carriage  Co.  v. 
Price    (Civ.   App.),   104   S.   W.  499,   500. 

It  is  not  enough  to  prove  the  non- 
performance, and  it  can  not  be  inferred 
from  the  bare  fact  of  nonperformance 
that  the  intent  not  to  perform  orig- 
inally existed,  because,  if  this  were  al- 
lowed, any  contemporaneous  agree- 
ment could  be  attached  to  a  writing  by 
parol,  and  the  rule  of  law  on  this  sub- 
ject would  be  useless.  Beaumont  Car- 
riage Co.  v.  Price  (Civ.  App.),  104  S. 
W.   499,  500. 

The  evidence  in  this  case  shows  that 
he  was  aware  of  the  necessity  of  con- 


temporaneous agreements  being  in- 
cluded in  the  writing,  and  his  action  in 
refusing  to  give  a  writing  on  the  sub- 
ject indicates  that  he  wanted  to  be  in 
the  position  to  not  respect  the  agree- 
ment. Beaumont  Carriage  Co.  v.  Price 
(Civ.    App.),    104    S.    W.   499,    501. 

b.   Note  Placed  with  Attorney  for  Col- 
lection. 

Where  the  provision  in  the  note 
was  for  the  purpose  of  indemnifying 
its  owner  and  holder  against  the  pay- 
ment of  an  attorney's  fee  in  the  event 
such  services  were  required  to  collect 
it,  if  the  makers  brought  about  the 
conditions  which,  in  effect,  matured 
the  debt  and  required  the  professional 
service  of  a  lawyer  to  collect  it,  there 
is  the  same,  if  not  greater,  reason,  for 
allowing  the  attorney's  fee  that  there 
is  on  a  note  containing  the  same  pro- 
vision, which,  before  maturity,  has  to 
be  presented  for  allowance  in  the 
course  of  administration  upon  the  es- 
tate of  the  deceased  maker.  Jung- 
becker  v.  Huber  (Civ.  App.),  101  S. 
W.  552,  554,  affirmed  in  part  in  101  Tex. 
148.  See  Moore  v.  Brown  (Civ.  App.), 
89  S.  W.  310,  on  this  point. 

The  attorney  fees  stipulated  for  in 
the  notes  were  properly  allowed  by 
the  court,  although  the  maker  of  the 
notes  had  died,  because  they  were 
placed  in  the  hands  of  an  attorney  for 
collection.  Simmons  v.  Terrell,  75  Tex. 
275,  12  S.  W.  854:  Morrill  v.  Hoyt,  83 
Tex.  59,  18  S.  W.  424;  Huddleston  v. 
Kempner,  1  Tex.  Civ.  App.  211,  213, 
21  S.  W.  946,  affirmed  in  87  Tex.  372. 

That  plaintiff,  an  attorney,  had 
placed  the  note  sued  on  in  the  hands 
of  attorneys  for  collection,  and  so  was 
entitled  to  the  collection  fee  provided 
by  it  in  such  case,  does  not  follow  as 
matter  of  law  from  the  fact  that  he 
had  the  assistance  of  other  attorneys 
in  prosecuting  the  action.  Ashbum  r. 
Evans  (Civ.  App.),  72  S.  W.  242. 

Question  for  Jury. — "Whether  or 
not  the  plaintiff  would  be  entitled  to 
recover   his   attorney's    fees   would  de- 
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pend  upon  the  fact  that  the  note  is 
placed  in  the  hands  of  an  attorney  for 
collection,  and  this  would  be  a  ques- 
tion that  would  have  to  be  passed  upon 
by  the  jury."  Rogers  v.  O'Barr  (Civ. 
App.),  76  S.  W.  593,  594. 
c.    Suit  to  Enforce  Payment  of  Note. 

"The  note  stipulated  that  the  makers 
should  pay  attorney  fees  in  the  event 
suit  should  be  brought  for  the  recov- 
ery of  the  debt.  Upon  the  institution 
of  the  suit  they  became  a  part  of  the 
indebtedness."  Martin-Brown  Co.  v. 
Perrill,  77  Tex.  199,  206,  13  S.  W. 
■975.  See  Garrett  v.  Interstate  Bank, 
79  Tex.  133,  15  S.  W.  224;  Wicks- 
Xease  v.  James,  31  Tex.  Civ.  App.  151, 
72  S.  W.  87,  affirmed  in  97  Tex.  642, 
no  op.  See  Moore  i:  Brown  (Civ. 
App.),  89   S.   W.  310,  on  this  point. 

In  Jefferson  Lumber  Co.  v.  Wil- 
liams, 68  Tex.  656,  659,  5  S.  W.  672,  it 
appeared  that  the  attorney's  fees  were 
to  be  payable  in  case  the  note  had  to 
be  sued  on.  The  defendant  admitted 
that  the  note  was  a  just  debt  against 
it,  but  plead  matters  which  it  said 
should  annul  another  contract.  The 
court  said:  "If  this  be  the  case,  the 
defendant  should  have  paid  the  note 
and  defended  the  contract,  and  his  fail- 
ure to  do  so  justified  the  plaintiff  in 
bringing  the  suit,  collecting  principal, 
interest  and  attorney's  fees." 

Cross  Bill  as  Suit.— Where  the 
plaintiff  did  not  allow  defendant  any 
credit  for  the  amount  due  upon  cer- 
tain notes  defendant  held,  but,  in  order 
to  obtain  such  credit,  the  defendant 
was  forced  to  declare  upon  them  in 
his  cross  bill,  and  this  bill  alleged  the 
facts  which,  according  to  the  condi- 
tions expressed  in  the  face  of  the 
notes,  entitled  defendant  to  such  at- 
torney's fees,  this  was  a  "suit  brought 
on  the  notes,"  as  it  was  brought  after 
maturity,  and  there  is  no  reason 
why  the  defendant  should  not  have 
been  allowed  a  credit  for  such  at- 
torney's fees  as  well  as  for  the 
principal  and  interest  due  on  the  notes. 


Houston  Ice,  etc.,  Co.  v.  Nicolini  (Civ. 
App.),  96  S.  W.  84,  91,  affirmed  in  101 
Tex.  642,  no  op. 

Presentation  and.  Prosecution  in 
Probate  Court. — In  the  case  of  Sim- 
mons v.  Terrell,  75  Tex.  275,  12  S.  W. 
854,  it  was  held  that  the  payee  of  a 
note  which  provided  for  the  payment 
of  10  per  cent  attorney's  fees  in  event 
"suit"  became  necessary  for  the  col- 
lection of  the  note,  was  entitled  to  re- 
cover the  attorney's  fees  against  the 
administrators  of  the  estate  of  the 
maker  of  the  note,  the  services  of  an 
attorney  being  necessary  in  the  pros- 
ecution of  the  claim  against  the  es- 
tate, the  only  issue  being  whether  the 
presentation  of  the  claim  to  the  ad- 
ministrator and  its  prosecution  in  the 
probate  court  was  a  "suit"  in  the  sense 
I  in  which  that  word  was  used  in  the 
jnote.  The  case  of  Huddleston  v. 
JKempner,  1  Tex.  Civ.  App.  211,  21  S. 
'W.  946,  affirmed  in  87  Tex.  372,  goes 
'  no  further.  See  Dunovant  v.  Stafford 
&  Co.,  36  Tex.  Civ.  App.  33,  35,  81  S. 
W.  101,  affirmed  in  98  Tex.  615,  no  op.; 
Wicks-Nease  v.  James,  31  Tex.  Civ. 
App.  151,  72  S.  W.  87,  affirmed  in  97 
Tex.  642,  no  op. 

Proving  up  and  presenting  a  claim 
against  the  estate  of  a  lunatic  in  the 
hands  of  a  guardian  is  such  legal  pro- 
ceedings as  to  entitle  the  holder  of 
an  obligation  so  presented  to  recover 
the  attorney  fee  stipulated  therein  to 
be  paid  "if  legal  proceedings  be  in- 
stituted." (Simmons  v.  Terrell,  75 
Tex.  275,  12  S.  W.  854.)  Morrill  v. 
Hoyt.  83  Tex.  59,  18  S.  W.  424. 

Presenting  Note  to  Assignee  for 
Creditors. — In  previous  cases,  in  one 
of  which  the  claim  was  presented  to 
an  administrator  and  in  the  other  to 
a  guardian,  it  has  been  held  that  al- 
though the  presentation  of  the  claim 
was  not  technically  a  suit,  yet  it  was 
a  resort  to  a  judicial  tribunal,  because 
it  had  to  be  collected  through  the 
medium  of  the  probate  court.  Those 
cases  have  extended  the  scope  of  the 


Digitized  by 


Google 


964 


Bills,  Notes  and  Checks 


language  of  the  notes  as  far  as  judicial 
construction  can  go,  and  they  can  not 
be  invoked  to  make  the  presentation 
of  a  claim  to  an  assignee,  under  Texas 
law,  a  collection  through  a  judicial 
proceeding.  Briam  v.  Sullivan  (Civ. 
App.),  66  S.  W.  572.  The  court  in 
this  case  said:  "If  presenting  a  claim 
to  an  assignee  is  collecting  by  judicial 
proceeding,  presenting  it  to  any  agent 
or  trustee  would  be.  The  cases  of 
Simmons  v.  Terrell,  75  Tex.  275,  277, 
12  S.  W.  854,  and  iMorrill  v.  Hoyt,  83 
Tex.  59,  18  S.  W.  424,  29  Am.  St.  Rep. 
630,  do  not  sustain  the  position  that 
filing  the  verified  claim  with  the  as- 
signee  was   a   'judicial   proceeding.' " 

d.    Attachment  Suit  before  Maturity. 

A  note  provided  that  ten  per  cent 
attorney's  fees  were  to  be  paid  if  the 
note  was  collected  by  law.  An  attach- 
ment was  sued  out  before  the  note 
was  due,  and  the  goods  were  replevied 
by  defendant;  the  note  was  not  paid 
at  maturity.  Held:  (1)  That  since  the 
petition  claimed  the  attorneys '  fees, 
and  the  answer  admitted  all  indebted- 
ness claimed  in  the  petition,  judgment 
was  rightfully  given  for  the  attorneys' 
fees  against  defendant,  and  the  note 
not  being  paid  at  maturity,  authorized 
plaintiff  to  proceed  to  judgment.  (2) 
That  $500  damages  recovered  by  the 
defendant  in  reconvention  was  right- 
fully applied  to  the  payment  of  inter- 
est and  attorneys'  fees  before  deduct- 
ing any  portion  of  it  from  the  princi- 
pal debt.  Stansell  v.  Cleveland,  64 
Tex.  660. 

Stipulated  attorney's  fees  payable 
upon  placing  the  obligation  in  suit  or 
in  the  hands  of  an  attorney  in  default 
of  payment  are  not  incurred  where 
the  default  of  the  maker  is  caused  by 
the  wrongful  act  of  the  payee;  e.  g., 
where  attachment  was  wrongfully  sued 
ou  and  levied  upon  all  the  goods  of 
the  debtor  before  maturity,  thereby 
causing  the  default,  and  where  in 
reconvention  the  debtor  recovers 
damages    in    excess    of   the    obligation. 


In  such  case  the  stipulated  fee  is 
not  earned.  (Stansell  v.  Cleveland,  64 
Tex.  660,  questioned.)  Laning  v.  Iron 
City  Nat.  Bank,  89  Tex.  601,  35  S. 
W.   1048. 

The  note  sued  on  stipulated  for  at- 
torney fees  "If  placed  in  the  hands  of 
attorney  for  collection."  Suit  was 
brought  by  attachment  before  matu- 
rity of  the  note.  Held,  that  the  makers 
and  indorsers  of  the  note  were  liable 
for  the  attorney  fees,  and  the  amount 
thereof  was  properly  included  in  the 
attachment.  Smith  v.  Pickham,  8  Tex. 
Civ.  App.  326,  28   S.   W.   565. 

e.    Series   Falling   Due   Only  for  Pur- 
pose of  Foreclosure. 

Where  it  was  the  intention  of  the 
parties  that  the  maker  of  the  note 
should  become  liable  for  such  attor- 
ney's fees  in  the  event  the  holder  found 
it  necessary  to  resort  to  legal  proceed- 
ings for  the  purpose  of  enforcing  the 
collection  of  the  note,  the  fact  that  it 
was  the  privilege  of  holder  to 
bring  this  suit  as  they  did,  where  it 
was  not  necessary  for  them  to  do  so, 
can  not  be  justly  said  to  be  a  payment 
of  the  note  obtained  through  legal 
proceedings.  Stansell  v.  Cleveland,  64 
Tex.  660;  Hamilton  v.  Clark  (Civ. 
App.),  26  S.  W.  515,  517. 

Two  notes  were  given,  falling  due  at 
different  dates,  and  reserving  a  vend- 
or's lien.  Each  note  provided  for  an 
attorney's  fee  in  case  of  legal  pro- 
ceedings thereon.  On  default  on  the 
first  note,  plaintiff  brought  suit  on 
both  to  foreclose  the  lien.  Pending 
the  proceedings,  the  second  note  fell 
due,  and  was  paid  in  full  at  maturity. 
Held,  that  attorney's  fees  could  not  be 
allowed  on  the  second  note.  Hamilton 
v.  Clark   (Civ.  App.),  26   S.  W.  515. 

Where  notes  were  not  due  at  the 
date  of  the  judgment,  except  for  the 
purpose  of  foreclosing  the  mortgage, 
defendant  was  not  in  default  as  to  the 
notes  not  matured,  and  it  would  be  un- 
just to  hold  him  responsible  for  at- 
torney's fees  for  their  collection  when 
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put  in  judgment  before  the  time  when 
they  alone  were  suable  or  collectible 
by  suit.  Barbisch  v.  Oatman  (Civ. 
App.),   39   S.   W.   191,   192. 

A  charge  whereby  the  plaintiff 
would  be  entitled  to  the  attorney's 
fees  on  the  full  amount  of  the  notes, 
when  under  the  stipulations  in  the 
notes  he  would  only  be  entitled  to 
attorney's  fees  upon  the  amount  re- 
maining due  at  the  time  of  the  suit,  is 
error.  McSpadden  v.  La  Force  (Civ. 
App.),  39  S.  W.  163,  164. 

f.    Proof  of  Happening. 

Circumstantial  Evidence. — The  note 
sued  upon  stipulated  for  10  per  cent 
attorney's  fees  in  case  "the  same  is 
placed  in  the  hands  of  an  attorney  for 
collection."  The  petition  alleged  that 
this  had  been  done.  "We  are  of  opin- 
ion that  the  evidence  was  sufficient  to 
sustain  this  finding,  even  though  no 
one  testified  directly  to  the  fact. 
*  *  *  We  see  no  reason  why  this 
fact  could  not  be  established  by 
circumstantial  evidence."  Roe  v. 
Bridges  (Civ.  App.),  31  S. "  W.  317, 
318. 

Appearance  of  Attorney  for  Holder. 
— In  a  suit  on  a  note,  providing  for  at- 
torney fees,  the  appearance  of  an  at- 
torney in  the  action  is  sufficient  evi- 
dence that  the  note  has  been  placed  in 
the  hands  of  an  attorney  for  collection. 
Bonnell  v.  Prince,  11  Tex.  Civ.  App. 
399,  32  S.  W.*  855,  affirmed  in  89 
Tex.  104. 

7.    Effect  of  Payment  of  Fees  before 
Suit. 

Where  a  note  provides  for  attor- 
ney's fees  if  collected  by  suit,  deposit 
by  sureties  thereon  of  the  amount  of 
such  fees  with  the  payee,  to  be  re- 
turned if  the  payee  succeeds  in  collect- 
ing the  same  from  ihe  maker,  is  not  a 
payment  thereof,  so  as  to  deprive  the 
payee  of  the  right  to  have  judgment 
against  the  maker  for  the  same.  Sin- 
clair v.  Weekes  (Civ.  App.),  41  S. 
W.    107. 

Where  a  note  provides  for  payment 


of  attorney's  fees,  they  may  be  re- 
covered, whether  the  payee  has  al- 
ready paid  them  or  not.  Sinclair  v. 
Weekes   (Civ.  App.),  41  S.  W.  107. 

8.  Liability  of  Party  Assuming  Pay- 
ment of  Notes. 

When  a  person  assumed  payment  of 
the  note,  which  provided  for  the  pay- 
ment of  attorney's  fees  in  case  of  suit, 
he  is  chargeable,  by  his  assumption  of 
the  note,  with  knowledge  of  its  con- 
tents and  will  not  be  heard  to  say  that 
he  was  ignorant  of  the  extent  of  the 
liability  which  he  assumed.  Tinsley  v. 
Houston,  etc.,  Trust  Co.  (Civ.  App.), 
36  S.  W.  815,  816,  affirmed  in  93  Tex. 
652,  no  op.  See  Trabue  v.  Wade  (Civ. 
App.),  95  S.   W.  616,  617. 

After  suit  upon  a  vendor's  lien  note 
the  maker  sold  the  land,  the  purchaser 
assuming  the  payment  of  the  debt 
sued  on.  Held,  his  liability  is  measured 
by  that  of  the  maker  of  the  note.  A 
tender  of  principal  and  interest  by 
the  purchaser  would  not  avoid  liability 
for  the  stipulated  attorney  fee  fixed 
by  the  suit  pending  at  his  purchase. 
Hermes  v.  Vaughn,  3  Tex.  Civ.  App. 
607,  22  S.  W.  189,  817. 

I.  PAYEE  OF  NOTE  HOLDING 
AS  TRUSTEE. 

Testimony  which  shows  that  the 
payees  in  notes  hold  the  legal  title  to 
the  principals  thereof  in  trust  for  an- 
other during  the  period  of  her  natural 
life  is  admissible.  Thompson  v. 
Caruthers,  92  Tex.  530,  50  S.  W.  331; 
Jones  v.  Day,  .40  Tex.  Civ.  App.  158, 
162,  88   S.   W.  424. 

Although    it    appeared    on    the    face 
of  the  notes  that  their  principals  were 
payable  to   L.  A.   and  D.,  and  the  in- 
terest payable  annually  to  S.  testimony 
to'  the   effect    that    there    was    a   con- 
j  temporaneous      agreement       that      said 
i  notes  were  not  to  be  paid  as  provided 
'  in  the  notes,  but  were  to  be  paid  to  S. 
i  did  not  vary  and  contradict  the  terms 
|  of   the   notes,   to   which   they   were   all 
'  parties,  and   was  admissible.     Jones  v. 
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Day,  40  Tex.  Civ.  App.  158,  159,  88  S. 
W.  424. 

IX.  Liability  of  Parties. 

A.  IN  GENERAL. 

No  person  can  be  charged  a  princi- 
pal upon  negotiable  paper  unless  his 
name  is  disclosed  thereon.  Ezell  v. 
Edwards,  2  App.  Civ.  Cases,  §  767.  See 
Sheldon  Canal  Co.  v.  Miller,  40  Tex. 
Civ.  App.  460,  90  S.  W.  206,  affirmed  in 
101   Tex.   658,   no  op. 

Thus  where  a  person  signs  his  name 
with  a  suffix  "agent,"  he  is  alone  bound 
in  suit  on  the  note.  Such  suffix  would 
be  discarded  as  surplusage.  Ezell  v. 
Edwards,  2  App.  Civ.  Cases,  §  767. 

B.  MAKER  OF  NOTE. 
1.    In  General. 

Trustee  Signing  Note. — The  rule  as 
to  negotiable  instruments  is  that  when 
a  trustee  signs  even  as  trustee,  without 
having  the  power  to  bind  the  trust  es- 
tate, he  is  presumed  to  have  intended 
to  bind  himself  personally  and  he  will 
be  held  so  bound.  Warren  v.  Harrold, 
92  Tex.  417,  420,  49  S.  W.  364,  revers- 
ing 46  S.  W.  657,  on  other  grounds; 
McKinney  v.  Peters,  Dallam  545; 
Gregory  v.  Leigh,  33  Tex.  813;  Gibson 
v.  Irby,   17  Tex.   173. 

Administrator. — A  promissory  note 
stipulating  that  "I,  the  undersigned, 
administrator  of  the  estate  of  A.  B., 
deceased,  promise  to  pay,"  etc.,  is  the 
mere  individual  contract  of  the  maker, 
and  constitutes  no  claim  against  the 
estate  referred  to.  The  words  "admin- 
istrator of  the  estate,"  etc.,  are  de- 
scriptio  personam,  and  only  surplusage. 
Gregory  v.  Leigh,  33  Tex.  813. 

An  assignee  for  creditors  joined  with 
the  assignor  in  executing  a  promissory 
note  "as  joint  principals"  to  a  non  ac- 
cepting creditor,  adding  "assignee"  '  to 
his  signature.  Having  no  power  to 
bind  the  trust  estate  for  such  note,  he 
was  held  personally  bound.  Warren 
v.  Harrold,  92  Tex.  417,  49  S.  W.  364, 
reversing  46  S.  W.  657,  on  other 
grounds. 


The  president  of  a  corporation  who 

signs  the  corporate  name  to  a  promis- 
sory note,  and  his  own  name,  with  the 
word  "President"  following,  and  with- 
out inserting  the  word  "by"  between 
the  corporate  name  and  his  own,  does 
not  thereby  render  himself  individ- 
ually liable  as  one  of  the  makers 
thereof.  Latham  v.  Houston  Flour 
Mills,  68  Tex.  127,  3  S.  W.  462.  See 
Sheldon  Canal  Co.  v.  Miller,  40  Tex. 
Civ.  App.  460,  90  S.  W.  206,  affirmed  in 
101  Tex.  658,  no  op.,  where  note  wa- 
signed  by  an  individual  as  drawer,  who 
was  held  individually  liable  although 
secretary  and  treasurer  of  a  corpora- 
tion. 

A  note  was  thus  signed  in  which  the 
word  "we"  was  used  preceding  the 
word  "promise"  in  the  body  of  the 
note,  which,  by  its  terms,  was  made 
payable  "at  our  office,"  held:  (1)  The 
presumption  must  prevail  that  the  office 
referred  to  was  the  office  of  the  cor- 
poration. (2)  That  the  president  re- 
ferred to  the  corporation  as  a  thing  to 
be  spoken  of,  not  in  the  singular  but 
the  plural  number.  Latham  r.  Hous 
ton  Flour  Mills,  68  Tex.  ,127,  3  S. 
W.  462. 

Assumption  of  Payment. — Where,  in 
an  action  on  notes  executed  on  behalf 
of  a  corporation  by  its  president,  but 
for  his  individual  debt,  the  plaintiff 
claimed  that  the  payment  of  the  note> 
had  thereafter  been  assumed  by  the 
defendant  corporation,  the  burden  was 
on  plaintiff  to  show  that  the  corpora- 
tion had,  for  a  valuable  consideration, 
assumed  the  payment  of  the  note*. 
Wilson  v.  Tyler  Coffin  Co.,  28  Tex. 
Civ.   App.   172.  66   S.  W.  865. 

Where  several  persons  signed  a 
promissory  note  with  their  individual 
names,  and  they  were  described  in  the 
body  ,of  the  note  as  the  trustee  of 
Chappell  Hill  College,  it  was  held  that 
although,  prima  facie,  they  were  per- 
sonally liable  on  the  note,  yet  that 
they  might  allege  and  prove  that 
Chappell  Hill  College  was  a  corporate 
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body,  that  the  defendants  were  trus- 
tees thereof,  and  had  authority  to 
make  said  contract  on  its  behalf,  that 
the  note  was  made  with  the  intention 
of  binding  said  corporation  alone,  and 
not  the  defendants  personally,  all  of 
which  was  known  to  the  plaintiff,  the 
payee,  which  would  discharge  them 
from  personal  responsibility.  Trayn- 
ham  v.  Jackson,  15  Tex.  170. 

When  a  note  is  payable  to  two  per- 
sons "or  either  of  them,"  upon  a  valu- 
able consideration  from  one  of  the 
payees,  it  makes  the  payor  liable  to 
him  for  its  payment  according  to  its 
tenor  and  effect,  and  it  can  make  no 
difference  that  an  assignment  to  him 
by  the  other  payee  of  his  interest  was 
without  consideration  and  in  fraud  of 
creditors.  Hopkins  v.  Halliburton,  6 
Tex.  Civ.  App.  451,  25  S.  W.  1005,  af- 
firmed in  93  Tex.  709,  no  op. 
2.   Joint  and  Joint  and  Several  Notes. 

a.  In  General — Definitions. 

Under  the  laws  of.  Spain,  which 
formerly  obtained  in  Texas,  a  joint 
obligation  was  one  where  several  per- 
sons joined  in  one  contract,  to  do  the 
same  thing;  and  an  obligation  in  solido 
was  one  where  several  persons  obli- 
gated themselves  by  the  term  in 
solido,  or  other  expressions,  which 
clearly  showed  that  they  intended  that 
each  one  should  be  bound  to  perform 
the  whole  of  the  obligation.  Hall  v. 
Allcorn,    Dallam   433. 

The  words  in  a  note  or  other  obli- 
gation, "we  promise,"  made  a  joint  ob- 
ligation, and  not  an  obligation  in 
solido.     Hall  v.  Allcorn,  Dallam  433. 

Solidarity  was  never  to  be  pre- 
sumed.    Hall  v.  Allcorn,  Dallam  433. 

b.  Joint  Obligations. 

On  a  note  given  in  Texas  in  1837, 
running,  "We  promise  to  pay,"  etc., 
and  signed  by  several  persons,  the 
judgment  should  have  been  entered 
against  each  defendant  for  his  equal 
share  of  the  aggregate  liability.  Hall 
v.  Allcorn,  Dallam  433. 


c.    Joint  and  Several  Notes. 

Where  upon  the  face  of  the  note  all 
the  parties  appeared  as  principals, 
they  were  obligated  to  the  payee,  sev- 
erally, as  well  as  jointly,  for  the 
amount  due  by  the  note,  and  it  was 
only  among  themselves  that  the  ques- 
tion of  suretyship  obtained,  and  the 
plaintiff  was  not  directly  affected  by 
it,  and  had  the  right  to  proceed  against 
all  the  makers.  Redmond  v.  Smith,  22 
Tex.  Civ.  App.  323,  326,  54  S.  W.  636. 
Application  for  writ  of  error  dismissed 
in  93  Tex.  717,  no  op. 

Where,  all  the  obligees  in  an  instru- 
ment contract  in  the  same  capacity, 
they  are  all  principals,  although  the 
whole  consideration  inure  to  the  ben- 
efit of  one,  and  the  others  join  merely 
for  his  accommodation.  Ritter  v. 
Hamilton,  4  Tex.  325. 

The  payment  by  one  of  three  mak- 
ers of  a  joint  and  several  note  of  a 
third  of  the  amount  due  thereon  did 
no  release  him  from  his  joint  and  sev- 
eral liability  for  the  balance  due. 
Alston  v.  Orr  (Civ.  App.),  105  S. 
W.   234. 

"If  two  or  more  parties  make  a 
joint  and  several  note,  and  two  others 
indorse  it  with  an  agreement  either 
verbal  or  written,  that  the  makers 
shall  be  only  jointly  bound  with  them 
for  its  payment,  this  would  not  af- 
fect the  several  character  of  the  note. 
If  one  party  makes  a  note  and  another 
indorses  it,  they  in  law  become  jointly 
and  severally  liable  for  its  payment. 
(Good  v.  Martin,  5  Otto,  91;  Story's 
Prom.  Notes,  §  8.)"  Latham  v.  Hous- 
ton Flour  Mills,  68  Tex.  127,  131,  3 
S.   W.   462. 

Where  to  a  suit  upon  a  joint  and 
several  promissory  note,  the  defend- 
ant pleaded  that  he  had  signed  the 
same  only  as  the  security  of  his  co- 
obligor,  then  deceased,  and  that  he 
was  only  liable  in  the  event  of  a  fail- 
ure to  pay  the  same  by  the  latter, 
whose  estate  he  averred  to  be  good 
for  the  debt,  but  charged  that  the  note 
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had  never  been  presented  to  the  rep- 
resentative of  the  deceased;  held,  that 
such  plea  was  no  defense  to  the  action, 
and  was  bad  on  demurrer.  Merri- 
wether  v.  Lewis,  2  Tex.  340. 

One  of  several  makers  of  a  joint 
and  several  promissory  note,  where 
there  are  no  words  in  the  note  to  in- 
dicate that  he  signs  as  surety,  can  not 
plead  that  he  is  a  surety  for  the  pur- 
pose of  requiring  another  maker, 
whom  the  plea  indicates  as  principal, 
to  be  previously  or  simultaneously 
sued.     Terrel  v.  Townsend,  6  Tex.  149. 

Rule  in  Equity. — In  the  .case  of 
Burke  v.  Cruger,  8  Tex.  66,  the  court 
say,  whatever  diversity  of  opinion 
there  may  have  been  upon  the  ques- 
tion whether  a  party,  who  has  signed 
a  joint  and  several  bond  or  other  spe- 
cialty, with  another,  can,  at  law,  and  as 
against  the  obligee,  aver  and  prove 
that  he  was  but  surety,  when  he  ap- 
pears upon  the  instrument  as  principal, 
that  he  may  do  so  in  equity  is  well 
settled;  so  here,  he  may  do  so  for  the 
purpose  of  availing  himself  of  any 
equitable  defense  to  which,  as  surety, 
he  may  be  entitled.  Frois  v.  Mayfield, 
33  Tex.  801,  806. 

d.    Maker  Considered  Surety.  . 

As  between  the  makers  of  a  promis- 
sory note,  the  principal  is  the  one  who 
receives  or  is  to  receive  the  benefit  of 
the  execution  of  the  note,  and  the 
surety  is  one  who  does  not  and  is 
not  to  receive  any  benefit  from  its 
execution,  but  simply  signs  it  and  be- 
comes bound  for  the  benefit  and  ac- 
commodation of  the  principal.  Stuart 
Bros.  v.  Altman,  8  Tex.  Civ.  App.  657, 
28   S.   W.  461. 

C.  DRAWER  OF  BILL  OR  CHECK. 
A  bill  of  exchange  obligates  the 
drawer  as  the  security  for  a  certain 
sum,  for  the  acceptor,  to  the  indorser, 
holder,  payee  or  bearer,  at  a  time 
specified  and  fixed  by  the  terms  of  the 
bill.  Andrews  v.  Harvey,  39  Tex. 
123,   128. 


"'Parties  not  primarily  liable'  mean 
parties  who  have  already  become  sec- 
ondarily liable,  and  not  such  as  may 
become  liable  upon  the  happening  of 
some  contingencies.  Articles  1203  and 
1204  speak  for  themselves,  and  it  is 
obvious  that  the  purpose  of  neither  was 
to  change  the  rule  of  the  commercial 
law,  which  makes  the  liability  of  the 
drawer  of  a  bill  which  has  been  ac- 
cepted contingent  upon  the  failure  of 
the  acceptor  to  pay  at  maturity." 
Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95,  100,  41   S.  W.  64. 

The  drawer  impliedly  promises  to 
make  the  bill  good  to  the  holder  in 
the  event  the  acceptor  should  fail  to 
pay,  and  is  liable  only  upon  the  hap- 
pening of  that  contingency.  In  either 
case,  the  drawer  incurs  a  liability  con- 
tingent upon  the  happening  of  an  event 
which  may  never  happen.  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95,   102,   41   S.   W.   64. 

The  drawer  becomes  immediately 
liable,  if  he  has  no  right  to  draw— or 
if  he  have  no  funds  in  the  hands  of 
the  drawee,  nor  any  reasonable  ex- 
pectation that  the  bill  will  be  accepted. 
It  is  deemed  a  fraud  upon  the  payee,  and 
he  is  held  immediately  liable  upon  the 
bill.  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91  Tex.  95,  102,  41   S.  W.  64. 

An  instrument  though  in  die  form  of 
a  bill  of  exchange,  may  have  much  the 
force  and  effect  of  a  promissory  note. 
Thus  where  it  is  drawn  payable  to  the 
order  of  the  drawer,  and  then  indorsed 
in  blank  by  him  and  delivered  to  the 
drawees,  the  maker  thereby  becomes 
the  drawer,  the  payee,  and  indorser, 
and  the  indorsement  having  given  the 
instrument  a  negotiable  character,  the 
maker  or  drawer  became  liable  to  pay 
the  drawees,  or,  if  accepted  by  them, 
the  holder  or  bearer,  the  amount 
specified;  and  he  may  be  sued  as  the 
indorser  of  a  bill  of  exchange  or  the 
maker  of  a  promissory  note,  at  the 
election  of  the  holder.  Planters'  Bank 
v.   Evans,   36   Tex.   592,   594. 
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An  instrument  directed  to  no  one, 
can  not  be  considered  a  draft  or  bill 
of  exchange.  But  if  accepted  by  any 
one,  that  acceptance  will  constitute  a 
promise  to  pay  in  the  acceptor,  and 
then  the  maker  might  have  become 
liable  as  surety  or  guarantor;  but 
as  there  is  no  drawee  or  acceptor,  the 
maker  can  not,  without  allegations  and 
proof  of  other  facts  setting  forth  and 
establishing  his  liability,  be  held  re- 
sponsible. "The  instrument,  with  the 
exception  of  the  want  of  a  drawee,  is 
in  the  ordinary  form  of  an  accommo- 
dation bill  or  draft,  on  which  the 
maker  can  not  be  held  liable  until 
after  an  acceptance  or  nonacceptance. 
We  think  the  instrument,  as  it  is,  is 
an  imperfect  bill  or  draft,  for  the  pay- 
ment of  which  no  one  is  liable." 
Watrous  v.  Halbrook,  39  Tex.  572, 
573,   578. 

Delay. — When  the  plaintiff  is  excused 
from  diligence  to  fix  the  liability  of  the 
drawer,  no  delay,  short  of  the  period 
prescribed  by  the  statute  of  limita- 
tions, will  defeat  his  right  of  action. 
Wood  v.  MeMeans,  23  Tex.  481. 

D.  DRAWEE    IN    BILL    OF    EX- 
CHANGE OR  DRAFT. 

See  ante,  "Acceptance  of  Bills  of 
Exchange  or  Checks/'  V. 

E.  INDORSERS. 
1.    In  General 

The  liability  which  the  payee  of  a 
draft  by  writing  his  name  en  the  back 
of  the  instrument,  incurred,  was  that 
of  indorser.  The  contract  of  indorse- 
ment is  as  fully  expressed  by  his 
signature  as  if  it  were  written  out  in 
full  above  it.  McKenzie  v.  Harris,  2 
Posey  180,  185. 

It  is  true  that  the  assignor  did  not 
write  his  name  on  the  notes,  but  he 
agreed  in  writing  to  assign  them  in 
blank,  and,  if  he  had  written  such 
agreement  en  the  notes,  and  signed 
the  same,  he  would  have  been  liable  as 
indorser.  Andrews  v.  Whitehead  (Civ. 
App.),  60   S.  W.   800,   802. 

The   owner   of  a   note   may  transfer 


his  title  thereto  to  another  without  be- 
coming liable  as  indorser;  but  the  rule 
is  that,  if  he  writes  his  name  on  the 
note  without  using  words  which  dis- 
tinctly limit  his  liability,  he  thereby 
becomes  an  indorser,  and  the  words 
used  will  be  construed  most  strongly 
against  him.  Andrews  v.  Whitehead 
(Civ.   App.),  60  S.   W.  800,   802. 

2.  Interpretation  of  Contract. 

The  intention  of  the  parties  was  the 
test  by  which  their  relation  to  the  ob- 
ligation was  fixed.  Levy  v.  Wagner, 
29  Tex.  Civ.  App.  98,  100,  69  S.  W. 
112,  affirmed  in  97  Tex.  639,  no  op. 

3.  Regular  Indorsers. 

a.   In  General — Contract  of  Indorser. 

The  contract  of  the  indorser  is  con- 
ditional. Kildare  Lumber  Co.  v.  At- 
lanta Bank,  91  Tex.  95,  99,  41  S.  W.  64. 

Indorsement  a  New  Contract. — 
Every  indorsement  of  a  bill  of  ex- 
change implies  a  new  contract  between 
the  indorser  and  the  subsequent  hold- 
ers; and  though  all  indorsers  may  be 
sued  together  with  the  drawer,  yet 
each  is  liable  on  his  own  contract, 
express  or  implied.  Davidson  v.  Peti- 
colas,  34  Tex.  27.  See  Harrison  &  Co.  v. 
Smith,  2  App.  Civ.  Cases,  §  396;  Conly 
v.  Hampton  (Civ.  App.),  87  S.  W. 
1171,   1172. 

The  nature  of  the  contract  between 
the  holder  and  the  indorser  of  a 
promissory  note  is  that  the  holder 
shall  seek  payment  cf  the  maker  be- 
fore resorting  to  the  indorser.  Our 
statute  authorizes  suit  against  the 
maker  and  the  indorser  at  the  same 
time;  but  it  distinctly  recognizes  the 
nature  of  the  contract,  according  to 
the  law  merchant,  by  interdicting 
judgment  against  the  indorser  unless 
judgment  is  rendered  at  the  same  time 
against  the  maker.  So  also  as  to 
sureties  and  guarantors.  Tooke  v. 
Taylor,  31  Tex.  1,  5. 

It  is  error  to  take  judgment  against 
a  remote  indorser  after  dismissing  as 
to  the  maker  of  a  note.  Such  error 
should  be  corrected  by  appeal  or  writ 
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of  error,  not  by  injunction  or  bill  for 
new  trial.  Groesbeck  v.  Campbell,  38 
Tex.    36. 

"A  debtor  may  pay  a  debt,  or  a 
purchaser  pay  for  his  goods,  by  the 
transfer  of  the  bills  of  other  parties. 
*  *  *  But  another  question  may 
arise,  and  that  is,  what  liability  is  left 
upon  the  transferror  of  the  paper  if 
the  paper  is  dishonored?  *  *  *  The 
transferror  either  indorsed  the  bill,  cr 
gave  with  it  his  guaranty,  or  trans- 
ferred it  merely  by  delivery.  *  *  * 
If  the  paper  be  forged,  or  be  other- 
wise wholly  void  in  the  hands  of  the 
transferror,  he  will  nevertheless  be 
liable  as  indorser  or  guarantor,  and 
may  be  considered  as  making  new 
paper  by  his  own  signature."  Jackson 
v.  Dupree  (Civ.  App.),  57  S.  W.  606, 
607. 

The  defendant  being  indebted  to  a 
bank,  delivered  to  the  bank  in  pay- 
ment of  its  indebtedness  various  notes 
and  bills,  and  other  property?  among 
them  the  note  sued  on.  The  note 
not  being  paid  by  the  maker  at  ma- 
turity, suit  was  properly  brought  upon 
the  note  with  its  indorsement  and 
guaranty,  and  not  upon  any  balance 
of  account  due  by  defendant  to  plain- 
tiff. Le  Tulle  Mercantile  Co.  v.  Ruge- 
ley    (Civ.    App.),   98    S.    W.   438,    439. 

Where  a  party  is  both  the  maker 
and  indorser  of  a  promissory  note,  he 
may  be  sued  thereon,  in  the  latter 
capacity,  by  his  indorsee.  Edwards  v. 
Hasbrook,  2  Tex.   578. 

b.     Indorser   Responsible   as   Surety — 
Act  of  1840. 

"The  act  of  January  25,  1840,  dis- 
pensing with  the  necessity  of  protest, 
after  referring  to  drawers,  indorsers 
and  assignors,  enacts,  that  'every  such 
party  (meaning  drawers,  indorsers  and 
assignors)  shall  be  held  responsible 
as  security  for  the  final  payment  of 
a  promissory  note,  check,  draft/  etc. 
This  statute,  so  obviously  intended  to 
guard  securities  and  indorsers  against 
the  delays  and  frauds  of  the  holders  of 


negotiable  or  assignable  paper,  recog- 
nizes the  indorser  as  a  security  in  ex- 
press terms;  and  to  that  extent  makes 
the  law  appertaining  to  principal  and 
security  equally  applicable  to  drawer 
and  indorser."  Binge  v.  Smith,  Dal- 
lam 616,  617. 
c   Liability  under  Act  of  1848. 

The  law  making  the  indorser  re- 
sponsible as  surety  was  repealed  by 
the  7th  section  of  the  act  of  March 
20th,  1848.  Pas.  Dig.,  arts.  220,  235, 
note  288.  The  Indorsement  Cases. 
31    Tex.   693. 

The  statutes  of  this  state  (Pas.  Dig., 
art.  4789)  declare  indorsers  of  promis- 
sory notes  to  be  only  sureties  for  the 
maker,  even  after  judgment.  Parker 
v.  Nations,  33  Tex.  210. 

If  the  indorser  is  the  payee  of  the 
note,  whether  negotiable  or  not,  he  i< 
to  be  deemed  a  guarantor  of  the  note 
upon  the  footing  of  the  original  con- 
I  sideration,  and  if  he  indorses  it  sub- 
sequently, not  being  a  regular  indorsee 
from  or  under  any  of  the  anteced- 
ent parties,  he  will,  in  like  manner, 
still  be  deemed  a  guarantor  if  there  be 
a  sufficient  consideration  for  his  in- 
dorsement, but  not  otherwise.  Cook 
r.  Southwick,  9  Tex.  615,  617. 
d.  Warranties. 
(1)    In  General. 

The  indorsement  of  a  note  in  con- 
templation of  law  amounts  tc  a  con- 
tract on  the  part  of  the  indorser  with 
and  in  favor  of  the  indorsee  and  every 
subsequent  holder  to  whom  the  note 
is  transferred — (1)  that  the  instrument 
itself  and  the  antecedent  signatures 
thereon  are  genuine;  (2)  that  he  (the 
indorser)  has  a  good  title  to  the  in- 
strument; (3)  that  he  is  competent  to 
bind  himself  as  indorser;  (4)  that  the 
maker  is  competent  to  bind  himself  to 
the  payment,  and  will,  upon  due  pre- 
sentment of  the  note,  pay  it  at  ma- 
turity, or  when  it  is  due;  (5)  that  if 
when  duly  presented  it  is  not  paid  by  the 
maker,  he  (the  indorser)  will,  upon 
due   and    reasonable   notice   given  him 
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of  the  dishonor,  pay  the  same  to  the 
indorsee  or  other  holder.  Beal  v. 
Alexander,  6  Tex.  531,  540;  Harrison 
&  Co.  v.  Smith,  2  App.  Civ.  Cases, 
§   396. 

An  indorser  of  bills  or  notes  war- 
rants, by  implication,  that  the  paper 
is  a  valid  obligation  in  every  particular; 
and  it  is  clear  that,  in  the  absence  of 
notice  of  its  payment,  the  indorser 
would  be  liable.  Jackson  v.  Dupree 
(Civ.  App.),  57  S.  W.  606,  608;  Conly 
v.  Hampton  (Civ.  App.),  87  S.  W. 
1171,   1172. 

See  discussion  of  effect  of  an  in- 
dorsement in  full  by  the  payee  of  a 
negotiable  note  payable  to  bearer,  as 
against  the  indorser,  who  also  was 
guarantor.  Johnson  v.  Mitchell,  50 
Tex.    212. 

The  indorsement  of  a  raised  check 
is  in  effect  a  representation  and  war- 
ranty to  the  drawee  that  it  is  genuine, 
upon  which  he  may  rely,  in  making 
payment  secure  in  being  reimbursed 
by  the  indorser  after  discovery  of  the 
fraud.  City  Bank  v.  First  Nat.  Bank, 
45  Tex.  203. 

The  payment  of  a  raised  check  to 
an  indorser  thereof  through  mistake 
may  be  recovered  back  by  the  paying 
bank  to  the  extent  of  the  difference 
between  the  original  check  and  the 
amount  to  which  it  is  raised,  if  there 
be  no  other  feature  in  the  transaction 
to  work  an  estoppel.  The  indorsement 
is  substantially  a  warranty  on  the  part 
of  the  indorser  that  there  is  no  mis- 
take in  the  amount.  City  Bank  v. 
First  Nat.  Bank,  45  Tex.  203. 

(2)    Competency  of  Maker. 

In  a  suit  by  an  indorsee  against  an 
indorser  it  is  not  necessary  to  aver 
or  prove  the  competency  of  the  maker 
or  drawer  to  make  the  note  or  draw 
the  bill.  Beal  v.  Alexander,  6  Tex. 
531. 

The  defendant  by  his  indorsement  of 
the  note  to  the  plaintiff  has  contracted 
that  the  maker  was  competent  to  make 
the  note,  and  he  can  not  be  heard   to 


question  his  competency.    Beal  v.  Alex- 
ander,  6  Tex.   531,   539. 

(3)    Guarantor  of  Validity  of  Prior  In- 
dorsements. 

The  indorsee  of  a  draft  owes  no  duty 
to  his  indorser  to  make  any  inquiry 
concerning  the  genuineness  of  a  pre- 
ceding indorsement,  as  such  indorser 
is  a  guarantor  of  the  validity  of  prior 
indorsements.  Wells,  etc.,  Co.  v.  Simp- 
son Nat.  Bank,  19  Tex.  Civ.  App.  636, 
47  S.  W.  1024.  See  Harrison  &  Co. 
v.  Smith,  2  App.  Civ.  Cases,  §  396, 
where  it  is  held  that  an  indorser  is  alone 
liable  if  a  forged  indorsement  precedes 
his  and  prior  parties  are  not  liable  to 
him. 

e.     Duty   of   Indorsee   to    Pursue   Ac- 
ceptor. 

The  indorsement  was  in  effect  a  con- 
tract that  if,  when  duly  presented,  said 
bill  was  not  paid  by  the  acceptor,  the 
indorser  would,  upon  due  and  reason- 
able notice  being  given  of  the  dishonor, 
pay  the  same  to  the  indorsee  bank;  and 
the  subsequent  presentment  and  pro- 
test fixed  its  liability  upon  said  con- 
tract of  indorsement  to  pay  to  the 
bank  immediately  the  amount  of  said 
bill  and  costs  of  protest.  "This  is  an 
independent  and  complete  contract  on 
the  part  of  the  indorser  to  pay  to  the 
indorsee  said  sums,  and  the  bank  was 
under  no  obligation  whatever  to  such 
indorser  to  leave  the  state  of  their 
respective  domiciles  and  pursue  the 
acceptor."  Van  Winkle  Gin,  etc.,  Co. 
r.  Citizens'  Bank,  89  Tex.  147,  152,  33 
S.  W.  862.  See  Sperlin  v.  Peninsular 
Loan,  etc.,  Co.  (Civ.  App.),  103  S.  W. 
232,  233. 

As  soon  as  the  liability  of  the  in- 
dorser was  fixed  by  the  nonpayment 
and  protest,  and  at  any  time  there- 
after during  the  continuance  of  such 
liability,  the  indorsee  bank  had  the 
right  to  apply  any  moneys  coming 
into  its  hands  in  due  course  of  busi- 
ness belonging  to  such  indorser  to 
the  payment  of  the  indorsees  liability 
upon    such   contract,   and   the   indorser 
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had  no  right  in  law  or  equity,  to  com- 
pel the  bank  to  proceed  against  the 
acceptor,  but  upon  payment  of  the 
bill  he  would  have  had  the  right  to  its 
surrender,  whereupon  he  might  have 
proceeded  against  the  acceptor.  Van 
Winkle  Gin,  etc.,  Co.  v.  Citizens'  Bank, 
89  Tex.  147,  153,  33  S.  W.  862. 

f.  Duty  of  Holder  to  Enforce  Security. 
"The  owner  and  holder  of  a  promis- 
sory note  secured  by  a  mortgage  is 
under  no  obligation  to  make  use  of 
the  remedy  of  foreclosure  against  the 
debtor;  and  to  delay  to  prosecute  the 
debt,  however  much  prolonged,  pro- 
vided it  be  not  for  the  statutory  period 
of  limitation,  will  not  involve  any  viola- 
tion of  the  rights  of  his  sureties.  In 
the  absence  of  statute  the  surety  can 
not  compel  the  creditor  to  bring  suit 
against  the  debtor.  Tideman  on  Com. 
Paper,  §  424."  Williams  Bros.  v.  Ros- 
enbaum  (Civ.  App.),  79  S.  W.  594,  595. 

Indorsers  upon  a  promissory  note 
are  liable  upon  their  contract  of  in- 
dorsement, and  the  holder  of  the  note 
can  sue  them  without  first  exhausting 
his  remedy  under  the  mortgage;  and, 
rf  the  indorsers  desire  the  benefit  of 
any  securities  held  by  the  creditor, 
they  must  pay  up  the  debt,  and  thereby 
become  subrogated  to  the  rights  of 
the  creditors  as  to  the  securities. 
Williams  Bros.  v.  Rosenbaum  (Civ. 
Apo.),  79   S.  W.   594,   595. 

The  indorsee  of  a  negotiable  note, 
which,  on  its  face,  expresses  the  con- 
sideration to  be  for  the  purchase  of 
land,  is  not  compelled  to  enforce  the 
vendor's  lien,  in  order  to  secure  the 
liability  of  the  indorser.  Nesmith  v. 
McLemorc,  23  Tex.  442;  Crozier  v. 
Stephens.  2  App.   Civ.  Cases,  §   801. 

g.  Indorsement     Creating     Lien     on 
Land. 

The  holder  of  a  promissory  note  pur- 
chased land,  and  in  part  payment  there- 
for transferred  the  note  to  his  vendor 
by  indorsement  in  blank.  Held,  that 
by  the  indorsement  the  purchaser 
made    the    note    his    own    obligation, 


and  the  vendor  had  a  lien  on  the  land 
to  secure  its  amount,  unless  there 
was  an  agreement  to  the  contrary. 
Knight  v.  McReynolds,  37  Tex.  204. 
h.  Fraudulent  Representation  by  In- 
dorsee. 
One  who  by  fraudulent  representa- 
tions procures  the  transfer  and  en- 
dorsement to  himself  of  notes  held  by 
third  parties  is  not  entitled  to  recover 
thereon  against  such  parties  as  en- 
dorsers. Wilcox  v.  Tennant,  13  Tex. 
Civ.  App.  220,  35  S.  W.  865,  affirmed 
in  93  Tex.  653,  no  op. 
i.  Indorsement  after  Maturity— Paper 
Payable  to  Payee  or  Bearer. 
It  is  no  objection  to  the  liability  of 
an  indorser  or  assignor  of  a  note  that 
it  was  indorsed  or  assigned  after  ma- 
turity, or  that  it  was  payable  to  the 
payee  or  bearer.  Insall  v.  Robson,  16 
Tex.  128. 

4.  Irregular    Indorsers. 

a.  Indorsement  at  Inception  of  Paper. 
Where  a  person  not  the  payee  of  a 
note  signs  his  name  upon  the  back  at 
the  time  of  its  inception,  without  any 
words  to  express  the  nature  of  his 
undertaking,  he  is  liable  as  an  original 
promisor  or  surety,  and  parol  evidence 
is  admissible  to  show  the  real  obliga- 
tion intended  to  be  assumed.  Horton 
v.  Manning,  37  Tex.  23;  Marshall  Nat. 
Bank  v.  Smith,  33  Tex.  Civ.  App.  555, 
77  S.  W.  237;  Latham  v.  Houston 
Flour  Mills,  68  Tex.  127,  3  S.  W.  462; 
Hueske  v.  Broussard  &  Co.,  55  Tex. 
201;  Wybrants  v.  Lutch,  24  Tex.  309; 
Zapalac  v.  Zapp,  22  Tex.  Civ.  App.  375, 
54  S.  W.  938;  Burke  v.  Cmger,  8  Tex. 
66;  Cook  v.  South  wick,  9  Tex.  615; 
Early  r.  Chamberlain,  1  App.  Civ. 
Cases,  §§  920,  921;  Shepard  v.  Phears, 
35  Tex.  763.  772;  Chandler  v.  West- 
fall,  30  Tex.  475;  Heidenheimer  Bros. 
v.  Blumenkron.  56  Tex.  308,  311;  Ken- 
non  v.  Bailey,  15  Tex.  Civ.  App.  28,  38 

5.  W.  377;  Rice  v.  Farmers',  etc 
Bank  (Civ.  App.),  42  S,  W.  1023,  af- 
firmed in  93  Tex.  694,  no  op.;  Barton 
v.    American    Nat.    Bank,    8  Tex.    Civ. 
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App.  223,  227,  29  S.  W.  210;  Kellogg 
v.  Iron  City  Nat.  Bank  (Civ.  App.), 
27  S.  W.  897;  Carr  v.  Rowland,  14 
Tex.  275;  Williams  v.  Ogg,  etc.,  Lum- 
ber Co.,  42  Tex.  Civ.  App.  558,  562, 
94  S.  VV.  420;  Hollimon  v.  Karger,  30 
Tex.  Civ.  App.  558,  560,  71  S.  VV.  299; 
Levy  v.  Wagner,  29  Tex.  Civ.  App.  98; 
100,  69  S.  W.  112,  affirmed  in  97  Tex. 
639,  no  op.;  Harrison  v.  Sheirburn,  36 
Tex.  73,  74;  Haymond  v.  Friberg,  etc., 
Co.,  1  App.  Civ.  Cases,  §  1047. 

On  the  back  of  a  note  thus  executed, 
and  above  the  indorsement  of  the 
name  of  the  payee,  were  written  the 
names  of  other  parties,  held:  (1)  In 
the  absence  of  any  ev'dence  except 
that  afforded  by  an  inspection  of  the 
note,  such  indorsers  would  be  deemed 
original  promisors  or  sureties.  (2) 
The  real  character  of  the  obliga- 
tion intended  to  be  assumed  by 
such  indorsement  may  be  shown  by 
parol  evidence.  (3)  .The  note  being 
the  individual  contract  of  the  corpora- 
tion, was  not  changed  by  the  indorse- 
ment into  a  joint  contract  of  the  in- 
dorsers and  the  corporation.  Latham 
v.  Houston  Flour  Mills,  68  Tex.  127, 
3  S.  W.  462. 

L.  &  M.  made  their  promissory 
note,  payable  "to  B.,  S.  &  Co.,"  for  the 
use  "of  E.  and  M.  S."  At  the  time 
the  note  was  made,  B.,  S.  &  Co.  en- 
dorsed it  in  blank  and  delivered  it  to 
the  usees,  E.  and  M.  S.,  who,  alleging 
the  insolvency  of  L.  &  M.,  sued  B.,  S. 
&  Co.  as  original  obligors.  The  con- 
sideration of  the  note  was  money 
loaned  by  the  usees.  Held,  that  the 
defendants  are  not  to  be  regarded  as 
payees  and  mere  endorsers,  but  as 
original  promissors  or  sureties.  Har- 
rison v.  Sheirburn,  36  Tex.  73. 

"The  contract  of  the  irregular  in- 
dorsers is  what  may  be  written  above 
their  names  consistently  with  the 
transaction.  What  may  be  there  writ- 
ten is  that  which  the  law  implies  from 
the  indorsement,  or  which  the  parties 
have   agreed   on   as   to   the   liability  of 


the  indorsers."  Latham  v.  Houston 
F'our  Mills,  68  Tex.  127,  131,  3  S.  VV. 
462. 

If  the  note  is  payable  %o  the  maker, 
by  the  payees,  he  will  only  be  liable  as 
maker,  a  person  who  puts  his  name  on 
it  after  the  maker,  but  before  delivery 
to  a  third  party,  is  liable  only  as  an 
indorser,  and  not  as  a '  joint  maker. 
Where  a  stranger  puts  his  name  on  a 
note,  with  the  understanding  of  all  the 
^parties  that  his  indorsement  shall  be 
inoperative  until  the  note  is  indorsed 
by  the  payee,  he  will  only  be  liable  as 
second  indorser.  Heidenheimer  Bros. 
v.  Blumenkron,  56  Tex.  308,  313. 

The  fact  that  H.  became  a  party  to 
the  note  in'  its  inception  and  for  the 
accommodation  of  B.  diu  not  make 
him  liable  otherwise  than  as  indorser: 
nor  is  parol  evidence  admissible  to 
show  the  intention  with  which  he 
signed.  Heidenheimer  Bros.  v.  Blum- 
enkron,   56   Tex.   308. 

Proof  that  indorsers  signed  before 
the  delivery  of  the  note,  would  not,  in 
a  case  where  their  names  appear  as  do 
these  upon  its  back,  make  them  any- 
thing else  but  ordinary  indorsers,  with 
all  the  rights  and  privileges  belonging 
to  that  position.  (Heidenheimer  Bros. 
v.  Blumenkron,  56  Tex.  308.)  Williams 
v.  Merchants  Nat.  Bank,  67  Tex.  606, 
608,  4   S.   W.   163. 

Although  the  note'  in  such  a  case  be 
not  negotiable  if  the  consideration 
passed  wholly  to  the  payee,  the  in- 
dorser will  be  liable  as  surety  only. 
Cook  v.   Southwick,   9   Tex.   615. 

The  fact  that  the  holder  of  the  note 
wrote  a  guaranty  above  the  blank  in- 
dorsement, after  the  death  of  such  in- 
dorser or  guarantor,  could  in  no  way 
change  the  liability  of  the  latter's  es- 
tate.    Horton  v.  Manning,  37  Tex.  23. 

Where  a  party  writes  his  name  upon 
a  negotiable  paper  in  blank,  he  is  held 
responsible  as  guarantor,  and  he  gives 
to  the  holder  an  implied  power  to  write 
over  his  name  the  most  absolute  terms 
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of  guaranty.  Chandler  v.  Westfall,  30 
Tex.   475,   476. 

If  the  party  was  a  stranger  to  the 
notes,  and  his  liability  thereon  was  that 
of  guarantor,  and  the  indorsee  had  the 
implied  authority  to  write  over  his  sig- 
nature the  most  absolute  terms  of  guar- 
anty, this  did  not  authorize  him  to 
make  a  new  contract.  He  could  only 
write  thereon  a  contract  of  guaranty. 
Chandler  v.  Westfall,  30  Tex.  475;  Hor- 
ton  v.  Manning,.  37  Tex.  23.  A  "guar- 
anty" is  a  promise  to  answer  for  the 
payment  of  some  debt,  or  the  perform- 
ance of  some  duty,  in  case  of  the  fail- 
ure of  another  person  who  is  in  the 
first  instance  liable  to  such  payment  or 
performance.  The  contract  on  the 
back  of  the  notes  makes  such  party 
absolutely  liable  for  the  notes.  It 
made  him  liable,  irrespective  of  the 
liability  of  the  other  parties  to  the 
notes.  Clymer  v.  Terry  (Civ.  App.), 
109  S.  W.  1129,  1130. 

Joint  and  Several  Liability.— The  in- 
tention of  the  indorsers  being  to  make 
themselves  severally  as  well  as  jointly 
bound  with  the  principal,  the  death  of 
one  indorser  did  not  relieve  his  estate 
from  liability.  Latham  v.  Houston 
Flour  Mills,  68  Tex.   127,  3  S.  W.  462. 

b.   Indorsement  after  Delivery. 

The  first  indorsement  on  the  note 
was  not  that  of  the  payee,  but  of  an- 
other person,  who  averred  and  proved 
that  he  put  it  on  the  note  some  three 
months  after  the  note  was  delivered  to 
the  payee,  and  that  there  was  no  con- 
sideration passed  to  him.  Held,  he 
was  not  a  maker  nor  indorser,  but  a 
guarantor,  and  his  guaranty  was  void 
for  want  of  consideration.  Jones  v. 
Ritter,  32  Tex.  717. 

After  the  execution  of. the  notes  to 
appellant  he  induced  appellee  to  en- 
dorse the  notes  in  order  that  he  might 
raise  money.  Appellee  received  noth- 
ing for  signing  the  notes,  nor  did  any 
one  else.  Held,  that  when  the  consid- 
eration between  the  principal  and  cred- 
itor has   passed  and   become   executed 


before  the  contract  of  the  guarantor, 
and  such  guaranty  was  no  part  of  the 
inducement  to  the  original  debt,  such 
consideration  is  not  sufficient  to  sus- 
tain such  contract  of  guaranty.  Baker 
v.  Wahrmund,  5  Tex.  Civ.  App.  268,  23 
S.  W.  1023. 

c.  Necessity    for    New    Consideration 
Where  Contract  Is  That  of  Surety. 

If  the  consideration  had  not  passed 
between  the  maker  and  payee  of  the 
note  at  the  time  that  the  note  was  signed 
by  B.  as  surety,  then  B.  is  responsible. 
If,  however,  the  consideration  had 
passed  and  become  executed  before  B. 
signed  the  note,  then  his  signing  was 
no  part  of  the  inducement  to  the  cre- 
ation of  the  original  debt  as  evidenced 
by  the  note,  and  B.  is  not  responsible. 
1  Brandt,  Sur.  (2d  Ed.),  p.  20,  §  17; 
Baker  v.  Wahrmund,  5  Tex.  Civ.  App. 
268,  23  S.  W.  1023.  Simmang  v.  Farns- 
worth    (Civ.   App.),  24   S.   W.   541. 

"There  must  be  some  consideration 
moving  to  the  principal  alone,  contem- 
poraneous with  or  subsequent  to  the 
promise  of  the  surety."  Simmang  r. 
Farnsworth  (Civ.  App.),  24  S.  W.  541. 

d.  Time  of  Indorsement. 

The  present  indorsers'  names  appear 
after  that  of  the  payee,  and  the  pre- 
sumption of  law  is  that  they  placed 
them  there  after  the  payee  had  in- 
dorsed, and  that  the  note  passed  from 
the  payee  successively  through  the 
hands  of  the  subsequent  indorsers  till 
it  reached  the  holder.  Williams  v. 
Merchants  Nat.  Bank,  67  Tex.  606,  608, 
4  S.  W.  163.  See  Belcher  v.  Ross,  33 
Tex.  13. 

The  petition  alleged  that  the  par- 
ties signed  their  names  before  delivery 
but  such  not  being  the  presumption  of 
law,  parol  proof  was  required  to  prove 
it,  and  such  proof  is  not  admissible  to 
establish  anything  outside  of  what  ap- 
pears upon  the  instrument  itself.  Wil- 
liams v.  Merchants  Nat  Bank,  67  Tex. 
606,  608,  4  S.  W.  163. 
5.    Estoppel  to  Deny  Liability. 

Where  the  payee  of  a  note  sold  and 
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indorsed  the  same,  and  afterwards  re- 
covered the  price  of  the  note  in  an  ac- 
tion against  the  buyer,  in  which  he  al- 
leged and  proved  that  the  sale  had 
been  canceled,  he  was  estopped  to  deny 
liability  in  a  suit  against  him  on  the 
note  on  the  ground  that  the  trade  had 
been  canceled  and  that  he  had  been 
thereby  released.  Norton  v.  Wochler, 
31  Tex.  Civ.  App.  522,  72  S.  W.   1025. 

F.   AGREEMENT  TO  INDORSE. 

By  the  agreement  that  the  note 
should  be  indorsed  as  further  security 
was  meant  that  it  should  be  in  addi- 
tion to  the  security  already  furnished, 
and  was  intended  to  furnish  better 
security  for  the  entire  fund  and  not 
merely  to  secure  full  payment  of  the 
particular  note.  The  indorsement 
would  have  made  the  defendant  pri- 
marily liable  for  the  payment  of  the 
entire  amount  of  the  note  as  surety, 
and  his  agreement  to  indorse  must  be 
given  the  same  effect  as  if  he  had  in- 
dorsed it.  Levy  v.  Wagner,  29  Tex. 
Civ.  App.  98,  100,  69  S.  W.  112,  af- 
firmed in  97  Tex.  639,  no  op. 

Where  a  sale  of  land  on  credit  was 
made  in  reliance  on  the  written  agree- 
ment of  L.,  a  third  person,  to  indorse 
one  of  the  purchase  money  notes, 
L.'s  liability  under  the  agreement  after 
his  refusal  to  indorse  the  note  was  the 
same  as  though  he  had  indorsed  it, 
and  the  payee  owed  him  no  duty  to 
endeavor  to  obtain  another  indorser 
in  his  stead.  Levy  v.  Wagner,  29  Tex. 
Civ.  App.  98,  69  S.  W.  112,  affirmed  in 
97  Tex.  639,  no  op. 

"In  case  of  breach  of  an  agreement 
to  indorse,  the  measure  of  damages 
would  be  the  same  as  for  a  recovery 
upon  the  indorsement,  and  the  defenses 
pleaded  by  him  are,  we  think,  equally 
inapplicable  to  both  forms  of  actions." 
Levy  v.  Wagner,  29  Tex.  Civ.  App. 
98.  100,  69  S.  W.  112,  affirmed  in  97 
Tex.  639,  no  op. 

G.     INDORSEMENT     OF     DUPLI- 
CATE CHECK. 

The  indorsement  of  a  duplicate  check 


did  not  change  his  relation  to  the 
original  or  create  any  liability  on  the 
duplicate  different  from  the  original. 
The  use  of  the  word  "duplicate"  across 
the  check  signified  that  it  was  made 
as  a  substitute  for  the  original  and 
that  no  new  liability  was  created 
thereby.  The  loss,  mislaying  or  de- 
struction of  the  bill  or  note  will  not 
dispense  with  a  regular  presentment 
for  payment,  and  the  defendant  hav- 
ing  been  discharged  from  liability  upon 
the  original  by  laches  as  to  present- 
ment, the  plaintiff  could  not  recover 
on  the  duplicate.  Lewis  v.  Commercial 
Nat.  Bank,  37  Tex.  Civ.  App.  241,  242, 
83  S.  W.  423. 

H.  MERE  TRANSFER  OF  IN- 
TEREST—NO LIABILITY  ON 
INDORSEMENT. 

The  executor  of  a  decedent,  acting 
in  his  fiduciary  capacity,  bought  out  the 
interest  of  the  widow  in  the  decedent's 
estate,  and,  in  part  payment  for  it, 
indorsed  to  her  certain  overdue  notes 
executed  by  third  parties  to  the  dece- 
dent in  his  lifetime.  The  indorsement 
was  in  blank,  and  was  signed  "W.W., 
executor  of  D.  W.,"  and  it  was  made 
in  pursuance  of  a  written  contract,  be- 
tween the  parties,  which  showed  that 
the  widow  entirely  released  her  hus- 
band's estate,  and  did  not  stipulate  for 
any  indorsement  of  the  notes,  or  for 
recourse  on  any  one  besides  the  mak- 
ers of  them.  Held,  that,  under  the 
circumstances,  neither  the*  executor 
individually,  nor  the  estate  he  repre- 
sented, was  liable  on  the  indorsement, 
which  must  be  regarded  as  nothing 
more  than  a  mere  transfer  of  the  right 
of  action  on  the  notes.  Wade  v. 
Wade,   36  Tex.   529. 

I.   ASSIGNOR. 

"An  assignment  in  blank  was  equiva- 
lent to  an  indorsement  in  blank,  and 
would  bind  assignor  as  indorser.  1 
Daniel,  Neg.  Inst.,  §§  664a,  688c;  2 
Rand.  Com.  Paper,  §  704."  Neal  v. 
Andrews  (Civ.  App.),  60  S.  W.  459,  460. 
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If  assignor  desired  that  the  words 
"assign  in  blank,"  should  be  con- 
strued to  mean  a  mere  transfer  or  con- 
veyance of  his  title  and  interest  in  the 
notes,  and  not  an  indorsement,  it  was 
his  duty  to  so  inform  his  agents.  Neal 
v.  Andrews  (Civ.  App.),  60  S.  W.  459, 
461. 

Where  the  assignor  had  it  in  his 
power,  when  he  sent  a  telegram  to  his 
agents,  to  state  explicitly  the  kind  of 
transfer  he  was  willing  to  make,  but 
did  not  do  so,  he  was  bound  to  make 
to  the  purchaser  the  kind  of  transfer 
demanded  by  him  which  could  be 
fairly  said  to  come  within  the  terms  of 
his  promise.  Andrews  v.  Whitehead 
(Civ.   App.),   60   S.   W.   800,   802. 

The  transfer  of  commercial  paper 
payable  to  order  is  usually  by  an  in- 
dorsement written  thereon,  and,  when 
assignor  agreed  to  transfer  ttie  notes, 
he  will  be  held  to  have  contracted  to 
transfer  them  in  the  usual  way,  unless 
the  agreement  was  that  he  should 
transfer  them  by  some  means  not  in 
the  ordinary  course  of  business.  An- 
drews v.  Whitehead  (Civ.  App.),  60 
S.   W.   800,  802. 

J.    ACCOMMODATION     PARTIES. 
1.  In  General. 

An  accommodation  bill  or  note  is 
one  to  which  the  accommodating  party 
has  put  his  name,  without  considera- 
tion, for  the  purpose  of  accommodat- 
ing some  other  who  is  to  use  it  and 
is  expected  to  pay  it.  In  order  to 
render  a  bill  or  note  accommodation 
the  indorser  must  lend  his  credit  to 
the  maker  for  the  benefit  of  the  latter, 
and  without  benefit  to  the  indorser 
Vitkovitch  v.  Kleinecke,  33  Tex.  Civ. 
App.  20,  23,  75   S.  W.   544. 

Where  a  builder  of  houses,  in  order 
to  obtain  a  building  contract,  procured 
a  loan  to  be  made  to  the  owner  of  the 
lot,  and  the  note  given  for  the  money 
was  executed  to  the  builder  as  payee, 
and  he  at  once  indorsed  it  to  plain- 
tiff, he  was  not  an  accommodation  in- 
dorser,   but    an     indorser     for     value. 


Vitkovitch   v.  Kleinecke,  33   Tex.  Civ. 
App.  20,  75  S.  W.  544. 

2.    Accommodation  Maker. 

That  a  note  was  an  accommodation 
note  and  the  maker  a  surety  for  the 
payee  will  not  affect  the  right  of  a 
subsequent  holder  to  enforce  it  against 
the  accommodation  maker,  though  the 
holder  may  have  known  of  its  accom- 
modation character  at  the  time  he  took 
it.  King  v.  Parks,  26  Tex.  Civ.  App. 
95,   63   S.   W.   900. 

A  bank  which  as  assignee  of  an  ac- 
commodation note  receives  the  same 
with  notice  either  to  its  president  or 
cashier  of  its  true  character,  and  that 
it  was  made  under  an  agreement  that 
designated  collaterals  should  be  held 
to  secure  its  payment,  and  that  such 
collaterals  were  not  so  held  but  the 
contract  to  hold  them  was  violated  by 
their  transfer  without  the  consent  of 
the  maker,  can  not  enforce  payment 
against  the  maker  of  the  accommoda- 
tion note.  Smith  v.  Traders'  Xat. 
Bank,  74  Tex.  457,  12  S.  W.  113. 

3.   Accommodation  Indorser. 

a.  In  General 

One  who  by  regular  indorsement  be- 
comes a  party  to  commercial  paper  for 
accommodation,  though  done  when 
the  paper  is  made  and  before  delivery, 
occupies  a  different  position  from 
strangers  to  the  paper  who  write  their 
names  thereon.  Heidenheimer  Bros. 
v.  Blumenkron,  56  Tex.  308. 

b.  Right  to  Withdraw  Indorsement 

An  accommodation  indorser  may 
withdraw  his  indorsement  at  any  time 
before  the  note  has  passed  into  the 
hands  of  third  parties  for  value. 
Markowitz  v.  Greenwall  Theatrical 
Circuit  Co.  (Civ.  App.),  75  S.  W.  74, 
79,  reversed  in  97  Tex.  479,  on  other 
grounds. 
4.    Accommodation  Acceptor. 

No  action  will  lie;  against  an  ac- 
commodation acceptor  of  a  bill  of  ex- 
change in  favor  of  one  for  whose  ac- 
commodation  the   acceptance   is  made* 
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unless  the  acceptor  be  placed  in  funds 
to  meet  the  bill.  Parker  v.  Lewis,  39 
Tex.  394;  Kildare  Lumber  Co.  v.  At- 
lanta Bank,  91  Tex.  95,  102,  41  S. 
W.    64. 

5.  Misappropriation  of  Accommodation 
Paper. 

In  the  absence  of  a  fraudulent  mis- 
appropriation of  accommodation  pa- 
per, the  person  giving  the  accommoda- 
tion must  show  that  he  has  been  in- 
jured by  the  misappropriation,  and 
where  the  note  has  effected  the  sub- 
stantial purpose  for  which  it  is  de- 
signed by  the  parties,  he  can  not  ob- 
ject that  it  was  not  affected  in  the 
precise  manner  contemplated  at  the 
time  the  note  was  made.  First  Nat. 
Bank  v.  Wood,  8  Tex.  Civ.  App.  554, 
28  S.  W.  384. 

An  accommodation  note  made  pay- 
able to  a  bank  was  signed  by  the  mak- 
ers on  the  understanding  that  it  was 
to  be  deposited  in  the  bank  to  secure 
a  loan  for  the  purchase  of  wheat  for 
a  mill,  the  proceeds  of  which,  when 
ground,  were  to  be  applied  to  paying 
off  a  mortgage  on  the  mill.  The  mak- 
ers, without  notice  to  the  bank  of  any 
restrictions  on  the  disposition  of  the 
note,  allowed  the  manager  of  the  mill 
for  whose  benefit  it  was  made  to  have 
possession  and  control  of  the  note, 
and  he  procured  the  bank  to  indorse  the 
note,  and  applied  it  directly  in  satisfac- 
tion of  the  mortgage.  Held,  that  a  judg- 
ment in  favor  of  the  makers  of  the 
note  over  against  the  bank  was  not 
warranted,  and  that  the  bank,  having 
acted  in  good  faith;  could  not  be  held 
liable  for  such  indorsement.  First  Nat. 
Bank  v.  Wood,  8  Tex.  Civ.  App.  554, 
28  S.  W.  384. 
K.  EVIDENCE. 
1.    General  Rule  of  Parol  Evidence. 

The  parol  evidence  which  does  not 
vary  or  contradict  the  recitals  of  the 
note,  is  clearly  admissible.  Crutch- 
field  v.  Donathon,  49  Tex.  691,  697; 
Houghton  v.  Rogan,  17  Tex.  Civ.  App. 
285,  290,  42  S.  W.  1018. 
2   Tex— 62 


The  written  terms  of  an  absolute 
promise  to  pay,  contained  in  a  promis- 
sory note,  are  conclusive  of  the  con- 
tract, and  can  not  be  changed  by  parol 
evidence  that  the  note  was  executed 
with  an  understanding  between  the 
parties  that  it  was  never  to  be  paid,  and 
was  not  to  be  transferred  or  assigned. 
Dolson  v.  De  Ganahl,  70  Tex.  620,  8 
S.  W.  321;  Roundtree  v.  Gilroy,  57 
Tex.  176,  180;  Self  v.  King,  28  Tex. 
552,  553;  Bailey  v.  Rockwall  County 
Nat.  Bank  (Civ.  App.),  61  S.  W.  530, 
531. 

A  contemporaneous  parol  agreement 
can  not  be  set  up  to  vary  the  terms  of 
a  written  contract.  Bedwell  V.Thomp- 
son, 25  Tex.  Supp.  245,  246. 

Letters  from  the  drawer  to  the 
drawee,  by  whom  the  draft  has  been 
accepted,  are  not  admissible  in  evi- 
dence to  show  that  the  draft  was  for 
too  large  an  amount,  in  a  suit  on  the 
draft,  against  the  drawee.  Moke  v. 
Fellman,  17  Tex.  367. 

A  parol  agreement  made  at  the  time 
when  a  note  was  given,  that  a  certain 
claim  should  be  allowed  as  a  credit 
and  be  entered  as  such  on  the  note, 
which  was  not  done,  is  not  liable  to 
the  objection  that  it  was  contempo- 
raneous, verbal  understanding,  that 
would  vary  the  terms  of  the  written, 
contract.     Nalle  v.  Gates,  20  Tex.  315. 

On  a  written  contract,  complete  in 
itself,  for  the  sale  of  an  undertaker's 
business,  evidence  of  a  parol  agree- 
ment that  the  seller  was  to  keep  the 
hearses  and  furnish  horses  and  hacks 
for  funeral  occasions  as  the  purchaser 
might  demand  was  not  admissible  to 
vary  the  contract  and  show  failure  of 
consideration  for  the  notes  given  on 
such  sale  by  noncompliance  with  such 
oral  agreement.  McCormick  v.  Kamp- 
mann,  102  Tex.  215,  115  S.  W.  24. 

Suit  on  promissory  note  payable 
November  15,  1888.  Answer  alleged 
that  the  payee  of  the  note  had  bor- 
rowed $21,000,  payable  December  I, 
1888,  and  that  as  security  therefor  he 
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had  included  in  a  mortgage  a  tract  of 
640  acres  of  land  owned  by  the  de- 
fendant, held  by  title  bond  from  the 
plaintiff,  which  was  not  recorded;  that 
plaintiff  without  consent  of  the  de- 
fendant had  contracted  for  an  exten- 
sion of  his  (plaintiff's)  note  and  mort- 
gage; that  by  parol  agreement  before 
the  loan  and  in  considertion  of  the 
use  of  defendant's  land  as  security  the 
plaintiff  had  let  defendant  have  $525 
of  the  borrowed  money,  for  which  the 
note  sued  on  was  executed;  that  it 
was  the  implied  understanding  be- 
tween the  parties  that  the  plaintiff 
would  pay  the  borrowed  money  at  ma- 
turity, and  thereby  release  the  land  of 
defendant  included  in  the  mortgage. 
Demurrer  to  the  answer  was  sus- 
tained. Held,  the  court  can  only  hold 
the  facts  pleaded  as  a  defense  upon 
the  theory  that  defendant  was  bound 
to  pay  the  note  only  upon  the  plain- 
tiff paying  his  own  note  and  releas- 
ing the  land  from  the  mortgage.  This 
can  not  be  done,  because  defendant's 
note  was  due  half  a  month  before  the 
plaintiffs,  and  the  assumed  theory 
would  be  making  a  new  contract. 
Thompson  v.  Gage,  84  Tex.  654,  19  S. 
W.  862. 

Where  a  contract  is  ambiguous, 
parol  testimony  may  be  received  to  ex- 
plain, though  not  to  vary,  its  terms; 
but  where  the  contract  is  in  writing, 
is  clear  and  not  ambiguous,  parol 
testimony  is  not  admissible.  G.  C.  & 
S.  F.  R.  Co.  v.  Jones,  63  Tex.  524; 
Parker  v.  American  Exch.  Bank  (Civ. 
App.),  27  S.  W.  1071,  1073,  affirmed 
in   93  Tex.   736,  no  op. 

Whatever  ambiguity  may  appear  on 
the  face  of  the  contract  is  patent,  and 
can  not  be  explained  by  any  extra- 
neous evidence;  and  it  is  the  duty  of 
the  judge  to  construe  what  is  so  ap- 
parently dubious  and  uncertain  in  the 
terms  of  the  contract  if  he  can  do 
so;  if  not,  the  contract  is  void  for 
uncertainty.  If  there  is  no  uncer- 
tainty on  the  face  of  the  contract,  but 


could  only  be  made  so  by  something 
aside  from  it,  it  is  then  a  latent  am- 
biguity, and  may  be  explained  by  proof 
of  such  facts.  Roberts  v.  Short,  1  Tex. 
373,    377. 

2.    Admissibility  to  Show  Intent 
a.    In  General 

Where  the  question  is,  as  to  the 
intention  of  the  parties,  extraneous 
evidence  is  admissible,  not  to  vary  the 
contracts,  but  to  show  the  sense  in 
which  the  terms  are  to  be  understood 
Roberts  v.  Short,  1  Tex.  373;  Smith  v. 
Falwell,  21  Tex.  466,  467;  Hueske  v. 
Broussard  &  Co.,  55  Tex.  201. 

Where  a  note  payable  six  months 
after  date  was  given  for  "one  hun- 
dred and  twenty-five  dollars,  Texas 
money,  at  its  current  price  at  New 
Orleans,"  held,  that  parol  evidence 
should  have  been  admitted  to  explain 
the  import  of  the  instrument  and  that 
it  was  properly  the  province  of  a  jury, 
upon  hearing  such  evidence,  to  fix  the 
meaning  and  intention  of  the  parties. 
Roberts  v.  Short,  1  Tex.  373. 

A  supplemental  petition  which  sim- 
ply alleges  matters  for  the  purpose  of 
authorizing  the  plaintiff  to  prove  the 
true  nature  of  the  contract,  and  who 
were  the  real  parties  to  it,  can  in  no 
sense  be  taken  as  an  effort  to  vary  the 
contract  as  expressed  by  the  notes. 
Parol  testimony  is  generally  admissible 
for  the  purpose  of  explaining  and 
showing  the  true  nature  and  character 
of  a  contract  in  writing,  and  who  are 
the  real  parties  to  it.  Moore  v.  Wil- 
liams, 26  Tex.  Civ.  App.  142,  148,  62 
S.  W.   977. 

All  the  written  instruments  executed 
at  or  about  the  same  time  that  the  note 
and  deed  of  trust  in  question  were 
made,  together  with  the  rough  notes 
and  memoranda  made  at  the  time  when 
the  matter  was  still  pending,  are  com- 
petent evidence  to  go  to  the  jury  for 
the  purpose  of  arriving  at  and  under- 
standing the  true  intent  and  purpose 
with  which  the  note  in  question  was 
executed.     Such   evidence   can  not  be 
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used  to  vary  or  contradict  or  alter  the 
note,  but  may  be  used  to  show  the  in- 
tent of  the  parties  in  executing  it.  The 
rule  of  evidence  in  Wells  v.  Fairbank, 
5  Tex.  582,  584,  on  this  point,  cited  and 
approved.  Goldman  v.  Blum,  58  Tex. 
*30. 

Where  a  note  and  written  agree- 
ment were  executed  as  parts  of  the 
same  transaction,  they  should  be  con- 
strued together  as  forming  one  con- 
tract in  a  controversy  between  parties 
chargeable  with  notice  thereof.  Trad- 
ers' Nat.  Bank  v.  Smith  (Civ.  App.), 
22   S.  W.  1056,  1058. 

Note  and  Deed  Not  Capable  of  Be- 
ing Treated  as  Parts  of  Same  Trans- 
action.— Wooters  v.  Foster,  1  App. 
Civ.  Cases,  §  700. 

Res  Gestae. — What  was  said  and 
done  by  the  parties  while  the  business 
was  being  arranged,  and  the  transac- 
tion was  then  depending,  is  admissible 
as  part  of  the  res  gestae,  and  is  calcu- 
lated, in  the  absence  of  direct  evi- 
dence, to  shed  light  on  the  real  char- 
acter of  the  transaction.  Goldman  v. 
Blum,  58  Tex.  630. 
b.    Explaining     Particular    Terms. 

Local  customs  may  be  proved  with 
a  view  to  explain  the  meaning  of  par- 
ticular terms  in  a  written  contract,  but 
not  to  alter  the  legal  effect  of  the  con- 
tract. Dewees  v.  Lockhart,  1  Tex. 
535. 

3.   Evidence  to  Vary  and  Explain  Con- 
tract of  Maker, 
a.    In  General 

If  the  note  was  given  for  a  debt, 
or,  in  other  words,  for  a  consideration, 
any  parol  understanding,  at  the  time 
the  note  was  executed,  that  it  was  not 
to  be  collected  unless  the  payee  should 
need  it  in  his  lifetime,  would  not  af- 
fect the  obligation  it  expressed.  New- 
ton v.  Newton  (Civ.  App.),  25  S.  W. 
159,  161. 

Parol  testimony  is  inadmissible  to 
prove  that  there  was  an  agreement  and 
understanding  between  the  plaintiff 
and  the  defendants  that  the  note  was 


only  to  be  paid  out  of  proceeds  of 
sales  of  patents  or  inventions,  and  that, 
if  no  such  proceeds  were  ever  realized, 
the  note  was  not  to  be  paid  at  all,  be- 
cause it  sought  to  vary  and  contradict 
the  plain  terms  as  expressed  in  the 
note.  Franklin  v.  Smith,  1  Posey  229, 
240. 

It  may  be  shown  by  parol  testimony, 
in  an  action  upon  a  note  payable  upon 
the  rendering  of  a  final  judgment  de- 
claring a  certain  land  grant  genuine 
and  valid,  that  at  the  time  the  note 
sued  on  was  given,  only  one  suit  was 
pending  involving  the  validity  of  said 
grant;  that  said  suit  was  the  one  con- 
templated and  discussed  by  the  parties 
to  the  note  as  being  the  one  that 
would  settle  the  validity  and  genuine- 
ness of  said  grant.  But  if  the  parol 
testimony  in  any  manner  tends  to 
vary  the  meaning  of  the  parties  as  ex- 
pressed in  the  writings,  by  showing  an 
understanding  contemporaneous  with 
or  prior  to  the  giving  of  said  note 
different  from  what  is  stipulated  in 
the  note,  it  is  not  admissible.  Eikel  v. 
Randolph,  6  Tex.  Civ.  App.  421,  25  S. 
W.  62,  writ  of  error  dismissed  in  93 
Tex.  705,  no  op. 

A  promissory  note  for  legal  services 
performed  and  to  be  performed  in  de- 
fending the  maker  against  a  criminal 
charge  and  containing  an  unconditional 
promise  to  pay  a  given  sum  within  a 
specified  time,  can  not  be  varied  by 
parol  evidence  of  an  agreement  that  a 
less  amount  was  to  be  paid  if  the 
maker  should  not  be  indicted  by  the 
grand  jury.  Ablowich  v.  Greenville 
Nat.  Bank,  22  Tex.  Civ.  App.  272,  54 
S.  W.   794. 

b.    Evidence  to  Prove  Absence  of  De- 
livery. 

The  character  of  the  possession  of 
the  bank  receiving  the  note  from  him 
may  be  shown  by  parol  evidence, 
which,  under  such  circumstances,  does 
not  vary  the  terms  of  an  instrument 
complete  upon  its  face,  but  which 
proves    the    absence    of   an    actual    de- 
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livery,  without  which,  as  between  the 
original  parties,  the  instrument  can 
not  constitute  an  obligation  or  evi- 
dence a  contract.  Burke  v.  Dulaney, 
153  U.  S.  228,  14  Sup.  Ct.  816;  Camp- 
bell, etc.,  Mfg.  Co.  v.  Powell*,  78  Tex. 
53,  14  S.  W.  245;  Loving  v.  Dixon,  56 
Tex.  75;  Merchants'  Nat.  Bank  v.  Mc- 
Anulty  (Civ.  App.)  31  S.  W.  1091, 1096, 
affirmed  in  part  and  reversed  in  part 
in  89  Tex.  124. 

c.  Evidence  to  Show  That  Paper  Was 
Accommodation. 
In  an  action  upon  a  note  alleged  to 
have  been  given  to  a  corporation  by 
the  makers  in  payment  for  corporate 
stock,  for  which  a  certificate  was  is- 
sued to  them,  parol  evidence  is  ad- 
missible upon  an  issue  between  the 
makers  and  such  corporation,  as  en- 
dorser, to  show  that  the  note  was  ac- 
commodation paper  made  for  the  bene- 
fit of  such  endorser,  and  that  the  stock 
was  taken  and  held  merely  as  a  pledge 
and  collateral  security  for  the  debt. 
Lone  Star  Leather  Co.  v.  City  Nat. 
Bank,  12  Tex.  Civ.  App.  128,  34  S.  W. 
297,  affirmed  in  93  Tex.  645,  no  op. 

<L    Evidence    to    Show    Joint    Maker 
Surety. 

Parol  evidence  was  admissible  to 
show  the  relation  of  principal  and 
surety  between  the  makers,  notwith- 
standing the  joint  and  several  form  of 
the  note.  Burke  v.  Cruger,  8  Tex.  66, 
69;  Wylie  v.  Hightower,  74  Tex.  306, 
307,  11  S.  W.  1118;  Yeary  v.  Smith,  45 
Tex.  56,  71;  Pilgrim  v.  Dykes,  24  Tex. 
383,  384;  Wybrants  v.  Lutch,  24  Tex. 
309.  In  such  a  case  the  burden  *9  on 
the  surety.  First  Nat.  Bank  v.  Skid- 
more  (Civ.  App.),  30  S.  W.  564,  565. 

In  a  suit  between  the  payee  and 
makers  of  a  promissory  note,  parol 
evidence  is  admissible  to  show  that 
one  of  the  makers  signed  the  note  as 
surety,  although  upon  the  face  of  the 
note  they  all  appear  to  be  principals; 
and  the  same  rule  applies  to  a  note  or 
obligation  under  seal.  (Ritter  v.  Hamil- 
ton.  4  Tex.   3f>5;    Burke   v.   Cruger,   8 


Tex.  66.)     Smith  v.  Doak,  3  Tex.  215. 

Parol  evidence  is  admissible  to  *hew 
that  one  who  appears  as  a  joint  maker 
of  a  note  signed  it  as  a  surety  for  the 
other,  and  truit  this  was  Known  to  ihc 
payee  or  holder  of  the  note.  Zapalac 
v.  Zapp,  22  Tex.  Civ.  App.  :J75,  54  S 
W.  938;  Yeary  v.  Smith,  45  Tex.  56.  71. 

"No  Texas  case,  as  far  as  we  have 
been  able  to  see,  has  decided  the  ques- 
tion, but  it  may  be  gathered  from  the 
decisions  that  knowledge  of  the  surety- 
ship at  the  time  of  the  act  complained 
of  is  deemed  sufficient."  Zapalac  v. 
Zapp,  22  Tex.  Civ.  App.  375.  377,  54 
S.  W.  938. 

As  to  Innocent  Holder. — "The  cjues- 
tion  of  suretyship  and  release  of  snre- 
ties  when  on  the  face  of  the  note  they 
appear  to  be  jointly  bound  as  prin- 
cipals could  not  be  made  a  defense  by 
the  sureties,  in  fact,  as  against  a 
holder  who  became  such  by  indorse- 
ment before  maturity  of  the  note,  and 
without  notice  of  suretyship.  Burke 
v.  Cruger,  8  Tex.  66,  67;  Yeary  r. 
Smith,  45  Tex.  56,  71,  and  authorities 
cited;  Babcock  t/.  Milmo  Nat.  Bank, 
1  App.  Civ.  Cases,  §§  817,  818;  Fann- 
ers', etc.,  Bank  v.  Bayless,  1  App.  Civ 
Cases,  §  1245."  Behrns  v.  Rogers  (Civ. 
App.),  40  S.  W.  419,  421. 

e.   Evidence  to  Show  Validity  of  Note 
Dependent  on  Condition. 

The  validity  of  a  note  absolute  in 
form,  as  between  the  original  parties 
thereto  may  be  dependent  upon  a 
compliance,  on  the  part  of  the  other 
signers  to  a  written  agreement  with 
their  part  thereof.  Smith  v.  Trader^ 
Nat.  Bank,  74  Tex.  541,  12  S.  W.  221; 
Loving  v.  Dixon,  56  Tex.  75;  Rogers 
v.  Broadnax,  24  Tex.  538;  Traders' 
Nat.  Bank  v.  Smith  (Civ.  App). 
22  S.  W.  1056,  1058.  See  Proctor  r. 
Evans,  1   App.   Civ.   Cases,   §  647. 

By  competent  evidence,  it  was  ad- 
missible for  the  defendants  to  estab- 
lish, if  they  could,  that  the  note  was 
delivered  in  pursuance  of  a  considera- 
tion and  under  an  agreement  that  no 
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liability  should  accrue  for  its  payment 
until  the  happening  of  some  particular 
event.  Franklin  v.  Smith,  1  Posey 
229,   242. 

"The  availability  of  a  defense  pred- 
icated upon  such  a  supposed  state  of 
facts  is  to  be  distinguished  from  the 
kind  of  evidence  whereby  it  may  be 
established.  The  evidence  which  was 
offered  and  allowed  was  plainly  to  es- 
tablish a  contract  directly  and  essen- 
tially variant  from  the  specific  and 
absolute  promise  contained  in  the  note, 
to  pay  the  amount  thereof  uncondi- 
tionally and  on  a  day  certain."  Frank- 
lin v.  Smith,  1  Posey  229,  240. 

Evidence  Admissible  to  Show  Lia- 
bility of  Obligor  Signing  Note  to  Be 
Also  Signed  by  Another. — Proctor  v. 
Evans,  1  App.  Civ.  Cases,  §  647. 

f.  Evidence  to  Show  Medium  of  Pay- 

ment. 
"It  was  competent  for  the  defendant 
to  plead  and  prove  that  the  amount  of 
the  note  was  contracted  to  be  paid 
in  Confederate  paper  or  currency,  so 
as  to  show  the  true  meaning  of  the 
word  'dollars/  as  it  was  used  by  the 
parties  in  the  execution  of  the  note, 
and  by  them  intended  to  have  effect 
as  an  obligation.  (Mathews  v.  Rucker, 
41  Tex.  636;  Thorington  v.  Smith,  8 
Wall.  1.)"  Johnson  v.  Blount,  48 
Tex.   38,   43. 

g.  Parol  Contract  of  Indemnity. 
The  witness   may  testify  that  when 

he  signed  the  note  it  was  understood 
that  he  should  not  be  liable  on  the 
same,  and  that  the  payee  would  not 
hold  him  responsible,  and  would  in- 
demnify him  against  loss.  A  contem- 
poraneous agreement  of  this  nature 
would  not  be  admissible  for  the  pur- 
pose of  contradicting  or  disputing  the 
legal  effect  of  the  note,  but  it  was  in- 
troduced for  the  purpose  of  proving 
a  parol  contract  of  indemnity  against 
the  payee,  and  for  this  purpose  it  was 
admissible.  Citizens*  Nat.  Bank  v. 
Cammer  (Civ.  App.),  86  S.  W.  625. 


4.  Evidence  as  to  Contract  of  Drawer. 
An  answer  to  a  suit  on  two  pro- 
tested drafts,  drawn  by  the  defendant, 
which  sets  up  under  oath  that  they 
were  given  for  tie  timber  purchased 
by  defendant  from  plaintiff,  and  that 
at  the  time  they  were  given  it  was  un- 
derstood between  plaintiff  and  defend- 
ant that  defendant  was  not  to  be  held 
liable  upon  them,  but  that  plaintiff  was 
to  look  to  the  railway  company  for  pay- 
ment, and  that  the  drafts  were  intended 
only  as  memoranda  or  vouchers  to  show 
the  amount  due  the  plaintiff  from  the 
company  for  timber,  presents  no  de- 
fense to  the  action;  being  an  effort  to 
vary  the  written  instrument  sued  on 
by  proof  of  parol  contemporaneous 
agreement.  Todd  v.  Roberts,  1  Tex. 
Civ.  App.  8,  20  S.  W.  722. 

"By  those  instruments  appellant 
agreed  that  the  railway  company 
would  pay  the  amounts  specified  in 
them,  and  that  if  the  company  failed 
to  do  so,  appellee  would.  Parol  evi- 
dence was  not  admissible  to  show  a 
different  agreement.  Rockmore  v. 
Davenport,  14  Tex.  602,  605."  Todd  v. 
Roberts,  1  Tex.  Civ.  App.  8,  9,  20  S. 
W.   722. 

5.  Evidence   as   to    Contract    of    In- 

dorsee 
a.    In  General. 

When  there  is  nothing  ambiguous  in 
the  character  of  undertaking,  as  ex- 
pressed by  an  indorsement,  parol 
testimony  is  not  admissible  to  vary  or 
to  contradict  the  agreement.  It  is  in- 
admissible for  the  purpose  of  qualify- 
ing or  modifying  the  contract.  Mc- 
Kenzie  v.  Harris,  2  Posey  180,  185; 
Barringer  v.  Wilson  (Civ.  App.),  81 
S.   W.   533. 

Where  the  payee  indorsed  the  pa- 
per, and  an  indorsees  name  appeared 
after  his,  the  law  fixed  the  status  of 
such  indorser,  and  parol  evidence  was 
not  admissible  to  extend  his  liability 
to  that  of  a  maker.  Kellogg  v.  Iron 
City  Nat.  Bank  (Civ.  App.),  27  S.  W. 
897. 


Digitized  by 


Google 


982 


Bills,  Notes  and  Checks 


The  relation  of  a  party  as  indorser, 
as  appears  from  the  note,  can  not  be, 
by  the  payee,  contradicted  or  shown 
to  be  otherwise,  by  parol  testimony. 
Barringer  v.  Wilson,  97  Tex.  583,  586, 
80  S.  W.  994.  See  Barringer  v.  Wil- 
son (Civ.  App.),  81  S.  W.  533. 

After  promise  by  W.  to  loan  money 
to  S.  with  B.  as  security,  S.  delivered 
to  W.  his  promissory  note,  to  his  own 
order,  indorsed  by  himself  and  by  B., 
on  which  he  received  the  loan.  Held, 
that  the  obligation  of  B.  was  that  of 
an  indorser;  that  parol  evidence  was 
not  admissible  to  vary  his  undertak- 
ing; and  that  protest  and  timely  suit 
were  necessary  to  fix  his  liability.  Bar- 
ringer v.  Wilson,  97  Tex.  583,  80  S. 
W.  994. 

"This  precise  question  was  decided 
in  the  case  of  Heidenheimer  Bros.  v. 
Blumenkron  (56  Tex.  308,  311),  in  a 
carefully  considered  opinion  by  Chief 
Justice  Gould.  That  decision  has  never 
been  overruled  or  modified  by  any  de- 
cision of  this  court,  and  probably  ac- 
cords with  the  weight  of  authority 
elsewhere.  1  Daniel  on  Neg.  Inst.,  §§ 
707,  717,  718,  723.  The  distinction 
pointed  out  by  Judge  Gould  between 
that  case  and  others  referred  to  by 
him,  such  as  Cook  v.  Southwick,  9 
Tex.  615,  may  have  been  overlooked 
by  the  courts  of  civil  appeals  in  the 
cases  relied  on  by  appellee,  neither  of 
which  came  to  this  court.  Kennon  v, 
Bailey,  15  Tex.  Civ.  App.  28,  38  S.  W. 
377;  Beissner  v.  Weekes,  etc.,  Co.,  21 
Tex.  Civ.  App.  14,  50  S.  W.  Rep.  138." 
Barringer  v.  Wilson,  97  Tex.  583,  586, 
80  S.  W.  994. 

"This  court  held  in  Heidenheimer 
Bros.  v.  Blumenkron,  56  Tex.  308,  that 
parol  evidence  was  inadmissible  to 
show  that  parties  who  had  indorsed  a 
note  under  like  circumstances  with  the 
present  were  responsible  as  original 
promisors.  This  is  a  case  where  all 
parties  were  in  court,  and  had  ap- 
peared in  the  case;  much  less  can  this 
be  done  where  the  parties  thus  sought 


to  be  charged  have  had  no  notice  of 
the  action,  and  no  opportunity  to  com- 
bat any  such  proof  that  might  be  of- 
fered against  them.  If  this  evidence 
was  inadmissible  no  failure  of  the 
parties  defendant  to  appear  in  defense 
of  the  suit  would  raise  a  presumption 
that  it  had  been  introduced  in  sap- 
port  of  the  allegation  in  the  petition." 
Williams  v.  Merchants  Nat.  Bank,  67 
Tex.   606,  608,  4   S.  W.   163. 

Evidence  of  a  verbal  promise  made 
by  H.  to  whom  the  note  was  indorsed 
by  A.,  that  he  would  sue  on  the  note 
if  it  was  not  paid  at  maturity,  was 
properly  excluded.  The  note  had  been 
indorsed  to  C.  by  H.  before  its  ma- 
turity, and  no  notice  of  any  agreement 
made  by  him  with  A.  was  brought 
home  to  it,  and  it  could  not  be  bound 
by  his  declaration  or  promises.  Leeds 
v.  Hamilton  Paint,  etc.,  Co.  (Civ. 
App.),  35  S.  W.  77,  78. 

b.    Admissible  to   Show  Intention. 

In  a  suit  against  one  not  a  party 
to  a  promissory  note,  which  bore  eight 
per  cent  interest,  but  who  signed  the 
following  indorsement  thereon:  "Ac- 
cepted, payable  ninety  days  from  Jan- 
uary 13,  1870,  with  interest  at  ten  per 
cent  per  annum,"  the  petition  alleged 
that  the  plaintiff,  relying  on  the  ac- 
ceptance and  assumption  of  payment 
released  the  original  maker.  A 
general  demurrer  and  special  exception, 
the  latter  based  on  the  fact  that  the 
suit  was  not  brought  at  the  first  term 
of  the  court,  as  required  by  statute  in 
suits  against  an  indorser  or  guarantor, 
were  overruled.  On  appeal  by  de- 
fendant, against  whom  final  judgment 
was  rendered,  there  being  no  statement 
of  facts  or  bill  of  exceptions,  held: 
whether  the  contract,  evidenced  by  the 
indorsement,  was  collateral  or  original, 
was  a  question  of  fact  for  the  jury. 
The  true  meaning  of  the  indorsement 
being,  from  the  language  used,  doubt- 
ful, the  time  of  payment  being  changed 
and  the  rate  of  interest  increased,  parol 
evidence   would   have   been   admissible 
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to  explain  whether  the  intention  of 
the  parties  was  to  create  an  original 
contract  or  a  guaranty  of  payment. 
Hueske  v.  Broussard  &  Co.,  55  Tex. 
201. 

The  note  here  sued  on  is  not  free 
from  ambiguity.  M.  signed  the  note 
as  maker,  and,  while  it  is  made  pay- 
able to  the  order  of  the  maker,  it  also 
recites  that  it  is  payable  at  a  bank, 
and  states  facts  tending  to  show  that 
it  was  payable  to  the  bank,  and  that 
it  was  the  payee,  and  not  M.  The  pa- 
per being  in  this  condition,  evidence 
was  admissible  to  explain  M.'s  posi- 
tion on  the  paper.  Kellogg  v.  Iron 
City  Nat.  Bank  (Civ.  App.),  27  S.  W. 
897. 

Indorser  at  Inception  of  Note — In- 
tention of  Parties.— Where  a  person 
not  the  payee  signs  his  name  upon  the 
back  of  a  promissory  note  at  the  time 
of  its  inception,  without  any  words  to 
express  the  nature  of  his  undertaking, 
he  is  liable  as  an  original  promissor  or 
as  surety;  but  it  is  competent  for  the 
person  so  signing  to  show  by  oral  or 
other  evidence  the  real  obligation  in- 
tended to  be  assumed  at  the  time  of 
signing.  Although  the  note  in  such  a 
case  be  not  negotiable  if  the  considera- 
tion passed  wholly  to  the  payee,  the 
indorser  will  be  liable  as  surety  only. 
Cook  v.  Southwick,  9  Tex.  615;  Bar- 
ton v.  American  Nat.  Bank,  8  Tex. 
Civ.  App.  223,  226,  29  S.  W.  210; 
Hueske  v.  Broussard  &  Co.,  55  Tex. 
201,  206;  Latham  v.  Houston  Flour 
Mills,  68  Tex.  127,  130,  3  S.  W.  462; 
Kellogg  v.  Iron  City  Nat.  Bank  (Civ. 
App.),  26  S.  W.  856. 

The  ground  upon  which  parol  proof 
of  intention  or  agreement  in  such  cases 
is  admitted  is  that  the  position  of  the 
name  on  the  paper  is  one  of  ambiguity 
in  itself;  that  it  is  not  a  complete  con- 
tract, as  is  the  case  of  an  indorsement 
by  the  payee,  which  imports  a  distinct 
and  certain  liability;  but  rather  evi- 
dence of  authority  to  write  over  it  the 
contract    that    was    entered    into;    and 


that  parol  proof  merely  discloses  and 
brings  to  light  the  terms  of  the  un- 
written contract  that  was  made  be- 
tween the  parties.  Heidenheimer  Bros. 
v.  Blumenkron,  56  Tex.  308,  312;  Bar- 
ton v.  American  Nat.  Bank,  8  Tex.  Civ. 
App.  223,   226,  29   S.   W.   210. 

c.    To  Show  Indorsement  without  Re- 
course. 

The  great  weight  of  authority  seems 
to  be  that  testimony  can  not  be  re- 
ceived to  show  a  verbal  agreement 
that  an  indorsement  was  without  re- 
course when  it  is  not  so  expressed  in 
the  indorsement  itself.  This  rule  ob- 
tains as  well  when  the  question  is 
raised  between  the  indorsee  and  the 
indorser  as  when  it  is  raised  between 
the  latter  and  third  parties.  It  is 
treated  as  an  attempt  to  vary  a  writ- 
ten contract  by  parol  testimony,  and 
hence  not  allowable  under  the  ac- 
knowledged rules  of  the  law  of  evi- 
dence. Cresap  v.  Manor,  63  Tex.  485, 
488;  Dwiggins  v.  Merchants'  Nat.  Bank 
(Civ.  App.),  27  S.  W.  171,  172. 

The  indorser  can  not  show  by  parol 
evidence,  against  his  indorsee,  that  it 
was  agreed  that  he  should  not  be  li- 
able, and  that  his  indorsement  was 
without  recourse  on  him.  If  so  in- 
tended, it  should  be  so  expressed,  and 
a  drawer  might  as  well  offer  evidence 
that  the  holder  agreed  to  look  only  to 
the  drawee.  Dwiggins  v.  Merchants' 
Nat.  Bank  (Civ.  App.),  27  S.  W.  171, 
172. 

"Nor  could  he  show  that  his  lia- 
bility, according  to  agreement,  was  to 
be  that  of  a  guarantor  or  a  surety  or 
a  maker,  or  that  his  signature  was 
written  under  that  of  the  payee  merely 
in  order  to  identify  him,  nor  that  it 
was  stipulated  that  he  was  to  be  liable 
only  when  certain  estates  were  sold, 
nor  that  the  paper  was  only  to  be 
negotiable  at  a  certain  bank,  nor  that 
it  was  to  be  renewed  after  two  months, 
nor  that  the  liability  was  otherwise 
conditional,  or  different  from  what  the 
indorsement    imported."      Dwiggins    v. 
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Merchants'  Nat.  Bank  (Civ.  App.),27 
S.  W.  171,  172. 

Even  if  the  note  be  treated  purely  as 
accommodation  paper,  it  would  seem 
that  the  condition  would  not  be  im- 
proved. 1  Daniel,  Neg.  Inst,  §  726. 
Dwiggins  v.  Merchants'  Nat.  Bank 
(Civ.   App.),   27   S.    W.   171,   172. 

In  Cresap  v.  Manor,  63  Tex.  485, 
488,  the  appellant  attempted  to  show 
that,  whilst  he  had  indorsed  the  notes 
in  blank,  it  was  the  understanding  that 
the  indorsement  should  be  without  re- 
course upon  him.  The  evidence  upon 
the  subject  was  contradictory,  and  it 
was  held  that  the  finding  of  the  judge 
below  could  not  be  disturbed,  even  if 
the  evidence  was  admissible.  "It  was 
not  objected  to,  but  as  the  case  was 
decided  by  the  judge  without  a  jury 
and  he  found  against  the  appellant 
upon  this  point,  he  may  discard  the 
whole  testimony  as  inadmissible  to  es- 
tablish  a   qualified   indorsement." 

X.   Fixing   Liability  of  Parties. 

A.   IN  GENERAL. 

Law  Controlling. — In  fixing  the  lia- 
bility of  parties  to  negotiable  paper 
the  law  of  the  place  drawn  upon  should 
control;  as  it  is  a  well-established  rule 
of  law,  that  when  a  particular  place 
has  been  named  for  the  performance 
of  the  contract,  the  law  of  such  place 
must  govern.  Raymond  v.  Holmes,  11 
Tex.  54,  58.  See  the  title  CONFLICT 
OF  LAWS. 

The  act  of  March  20th,  1848,  pre- 
scribing the  mode  of  establishing  the 
liabilities  of  drawers  and  indorsers  of 
bills  of  exchange  and  promissory 
notes,  applies  to  bills  of  exchange 
drawn,  and  indorsements  thereof,  in 
this  state,  payable  in  another  state  or 
country,  except  as  to  the  time,  man- 
ner and  person  by  whom,  the  protest, 
if  any,  is  to  be  made;  and  the  liability 
of  such  drawer  or  indorser  may  be 
fixed  by  suit  to  the  first  term  of  the 
court,  etc.,  as  in  case  of  an  inland  bill. 
Raymond  v.  Holmes,  11  Tex.  54. 


B.  OBJECT   OF  REQUIRING  FIX- 
ING  OF  LIABILITY. 

The  reason  for  requiring  protest 
and  notice  or  suit  is  to  enable  those 
liable  as  indorsers,  or  drawers  of  com- 
mercial paper,  to  take  steps  in  time 
to  protect  themselves  against  those  to 
whom  they  are  entitled  to  resort.  Dur- 
rum  v.  Hendrick,  4  Tex.  495,  501; 
Johnson  tv.  First  Nat.  Bank  (Civ. 
App.),  29  S.  W.  677,  678. 

C.  PARTIES  WHOSE  LIABILITY 
MUST  BE  FIXED. 

1.   Drawer. 

a.    At  Law  Merchant 

No  cause  of  action  arises  against  the 
drawer  of  an  accepted  bill,  under  the 
law  merchant,  until  payment  is  re- 
fused by  the  acceptor,  and  notice 
thereof  given  to  the  drawer.  Yale  v. 
Ward,  30  Tex.  17,  18,  23;  Durrum  v. 
Hendrick,  4  Tex.  495;  Cole  v.  Winter- 
cost,  12  Tex.  118,  120. 

Under  the  law  merchant,  the  holder 
of  a  bill  of  exchange  can  not,  after  ac- 
ceptance, recover  against  the  drawer, 
without  alleging  and  proving  demand 
of  the  drawee,  and  nonpayment  and 
notice  thereof  to  the  drawer.  Riker 
v.  Freeman  &  Co.,  Dallam  584;  Cole 
v.  Wintercost,  12  Tex.  118,  120; 
Fromme  v.  Kaylor,  30  Tex.  754,  755; 
Yale  v.  Ward,  30  Tex.  17,  18,  23;  Dur- 
rum v.  Hendrick,  4  Tex.  495;  Tooke  r. 
Taylor,  31  Tex.  1,  5. 

A  bill  of  exchange  in  which  no  time 
of  payment  is  specified  is  payable  on 
demand,  and  such  a  bill  must  be  pre- 
sented for  payment  within  a  reason- 
able time  after  its  receipt,  otherwise 
the  drawer  and  indorsers  thereof  can 
not  be  held  liable.  Chambers  v.  Hill, 
26  Tex.  472. 

Liability  of  Drawer. — By  the  law 
merchant,  the  holder  is  not  bound  to 
present  a  bill  for  acceptance;  yet,  if 
he  does  so,  upon  its  dishonor  by  the 
refusal  of  the  drawee  to  accept,  he  is 
bound  to  have  recourse  to  protest  and 
notice  to  fix  the  liability  of  the 
drawer;  but,  by  the  statute  (O.  &  W. 
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Dig.,  art.  96),  the  refusal  of  the  drawee 
to  accept  has  the  effect  of  fixing  the 
liability  of  the  drawer  immediately, 
without  the  necessity  of  protest  and 
notice  or  suit.  The  case  of  Thatcher 
v.  Mills,  14  Tex.  13,  referred  to  as  au- 
thority for  the  construction  of  this 
statute.  Carson  v.  Russell,  26  Tex. 
452,  453.  See  Fisher  v.  Phelps,  etc., 
Co.,  21  Tex.  551,  554. 

In  the  case  of  Carson  v.  Russell,  26 
Tex.  452,  456,  the  court  held  that  the 
holder  of  the  draft  was  bound  to  pre- 
sent it  for  payment  when  due.  The 
draft  sued  on  in  this  case  was  payable 
at  sight,  and  it  was  the  duty  of  the 
holder,  not  only  to  present  the  same 
for  payment  within  a  reasonable  time, 
but  also  to  give  the  maker  notice  of 
the  nonpayment.  Forrest  v.  Rawlings, 
35  Tex.  626,  630. 

Where  K.  was  indebted  to  F.  for  a 
balance,  and  to  pay  it  K.  drew  an  or- 
der on  H.  &  R.  for  so  many  pounds 
of  cotton,  to  make  him  liable  as 
drawer,  it  must  be  shown  that  the  or- 
der was  presented  and  payment  re- 
fused, or  else  that  he  had  no  cotton  in 
the  hands  of  H.  &  R.  when  the  order 
was  drawn.  Fromme  v.  Kaylor,  30 
Tex.   754,  755. 

In  order  to  sustain  an  action  against 
the  drawer  of  an  order  payable  in  mer- 
chandise, it  must  be  proved,  at  least, 
that  the  order  was  presented  and  not 
paid.  Pridgen  v.  Cox,  note  57,  9  Tex. 
367. 

"If  he  did  not  choose  to  exercise  his 
right  of  presenting  the  bill  for  accept- 
ance, he  was  bound  to  present  it  for 
payment  when  due.  But  if,  upon  pre- 
sentment for  acceptance,  the  bill  was 
dishonored  by  the  refusal  of  the  drawee 
to  accept,  no  presentment  or  demand 
for  payment  was  necessary.  Story  on 
Bills,  §§  366,  321."  Carson  v.  Russell, 
26  Tex.   452,  456. 

In  order  to  fix  the  liability  of  the 
drawer  of  a  bill  of  exchange,  the  bill 
must  be  presented  to  the  drawee,  or 
facts  must  be  shown  which  excuse  the 


failure  to  present  it.  Quaere,  whether 
this  case  intimates  that  notice  is 
necessary  to  bind  the  drawer  where 
the  bill  is  not  accepted,  since  the  act 
of  1848.  (Hart.  Dig.,  art.  2530.)  Cole 
v.  Wintercost,  12  Tex.  118. 

In  the  case  of  Carson  v.  Russell,  26 
Tex.  452,  456,  the  court  held  that  the 
holder  of  the  draft  was  bound  to  pre- 
sent it  for  payment  when  due.  The 
draft  sued  on  in  this  case  was  payable 
at  sight,  and  it  was  the  duty  of  the 
holder,  not  only  to  present  the  same 
for  payment  within  a  reasonable  time, 
but  also  to  give  the  maker  notice  of 
the  nonpayment.  Forrest  v.  Rawlings, 
35   Tex.   626,  630. 

b.    Texas  Statutes. 
(1)    In  General 

Whether  anything  was  necessary  to 
be  done  to  fix  the  drawer's  liability  to 
the  indorsee  seems  to  be  a  point  not 
very  well  settled  under  our  statute. 
Hart.  Dig.,  art.  2530;  Durrum  v.  Hen- 
drick,  4  Tex.  495,  499;  Campbell  v. 
Wilson,  6  Tex.  379,  397;  Cole  z>. 
Wintercost,  12  Tex.  118;  Payne  v. 
Patrick,  21  Tex.  680,  683. 

Though  the  letter  of  the  act  of  1840, 
p.  144,  §  1,  does  seem  to  require  it,  yet 
it  can  scarcely  have  been  intended  to 
require  a  suit  to  be  brought  against 
the  drawer  himself  to  fix  his  liability. 
Durrum  v.   Hendrick,  4  Tex.  495,  499. 

On  comparing  the  1st  section  of  the 
act  of  1840  (repealed  by  §  7  of  the  act 
of  1848,  Pas.  Dig.,  arts.  220,  229)  with 
§§  1  and  4  of  the  act  of  1848,  on  the 
same  subject,  it  will  be  seen  that  the 
act  of  1840  expressly  provided  in  refer- 
ence to  indorsers,  that  "every  such 
party  shall,  without  any  protest  or 
notice  whatever,  be  held  responsible,  as 
security,  for  the  final  payment  of  every 
such  instrument,"  while  the  act  of  1848 
does  not  admit  that  the  indorser  is 
security,  but  provides  the  two  methods 
in  which  the  "holder  may  secure  and 
fix  the  liabilities  of  the  indorser,"  and 
virtually  providing  that,  unless  the 
liabilities  of  the  indorser  are  "secured 
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and  fixed,"  as  provided,  he  is  re- 
leased. To  say  that  the  indorser  is 
liable,  unless  "fixed,"  as  provided, 
would  be  equivalent  to  denying  that 
the  1st  section  of  the  act  of  1840  was 
repealed.  The  Indorsement  Cases,  31 
Tex.  693. 

When  the  liability  of  the  drawer  had 
not  been  fixed  by  protest  or  timely 
suit  against  the  acceptors,  he  was  not 
liable;  and,  having  been  sued  with  the 
acceptors,  there*  should  have  been  a 
discontinuance  against  him,  and  it  was 
error  to  take  judgment  against  the  ac- 
ceptors without  making  any  disposi- 
tion of  the  cause  as  to  these  parties 
not  liable.  Young  v.  Davidson,  31 
Tex.  153. 

(2)    Drawer  of  Unaccepted  Bill. 

The  drawer  of  an  inland  bill  of  ex- 
change, payable  at  a  certain  time  after 
date,  becomes  immediately  respon- 
sible on  the  nonacceptance  thereof  by 
the  drawee,  so  that  neither  protest  nor 
notice  is  necessary  to  fix  his  liability, 
notwithstanding  he  may  have  had 
funds  of  the  drawee  to  meet  the  draft, 
and  the  draft  was  presented  and  dis- 
honored before  due.  Thatcher  v.  Mills, 
14  Tex.  13. 

By  the  statute  the  nonacceptance  of 
the  draft  when  presented  gives  an  im- 
mediate right  of  action  against  the 
drawer.  The  mere  fact  (unconnected 
with  anything  else)  of  the  nonaccept- 
ance gives  the  right  to  sue  without 
notice.  So  far  as  it  relates  to  the  non- 
acceptance  of  the  draft,  the  statute 
must  be  regarded  as  having  changed 
the  law  merchant.  Thatcher  v.  Mills, 
14  Tex.  13,  17. 

When  the  drawee  refuses  to  accept, 
the  drawer  is  immediately  and  pri- 
marily liable  for  the  payment  of  the 
draft;  and  it  is  not  necessary  to  sue 
him,  in  order  to  fix  his  liability.  Insall 
v.  Robson,  16  Tex.  128,  219;  Wood  v. 
McMeans,  23  Tex.  481. 

The  diligence  prescribed  by  the 
statute,  to  fix  the  liability  of  the 
drawer  of  a  draft,  or  bill,    is     substi- 


tuted for  that  required  by  the  law  mer- 
chant; and  when,  by  that,  the  drawer 
is  not  entitled  to  notice  of  the  dis- 
honor of  the  bill,  the  statutory  diligence 
need  not  be  observed.  Durrum  v.  Hen- 
drick,  4  Tex.  495;  Wood  v.  McMeans, 
23  Tex.  481. 

The  act  of  1840  (Hart.  Dig.,  p.  771) 
did  not  require  "due  diligence"  to  bind 
the  drawer  of  a  bill  where  there  was 
no  acceptance.  But  quaere,  whether  the 
law  merchant  did  not  apply  in  such  a 
case.  Campbell  v.  Wilson,  6  Tex.  379. 
(3)  Drawer  of  Paper  Accepted  for 
Accommodation. 

"As  between  the  drawer  and  an  ac- 
ceptor for  his  accommodation,  the 
former  is  primarily  liable.  His  im- 
plied promise  to  the  acceptor  is  to 
supply  him  with  funds  to  meet  the 
bills  at  maturity,  and,  failing  in  this,  to 
reimburse  the  acceptor  for  such  sums 
as  he  should  pay  by  reason  of  his  ac- 
ceptance. In  such  a  case  the  rights 
of  the  payee  or  other  holder  are 
changed  in  some  respects.  He  need 
not  notify  the  accommodated  drawer 
of  the  nonpayment  in  case  the  ac- 
ceptor should  fail  to  pay."  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95,  102,  41   S.  W.  64. 

2.  Maker. 

The  statute  is  not  designed  for  the 
maker's  benefit  and  his  liability  re- 
quires neither  notice  or  suit  to  the 
first  term  of  the  court  to  establish  it. 
Suit  against  him  can  be  brought  at 
any  time  before  barred  by  the  statute 
of  limitations.  Elliott  v.  Wiggins,  16 
Tex.  596,  597.  See  post,  "Fixing  Lia- 
bility by  Institution  of  Suit "  X,  D,  3. 

3.  Sureties  or  Guarantors. 

A  guarantor  or  surety  on  a  promis- 
sory note,  as  distinguished  from  an  in- 
dorser, is  not  entitled  to  demand 
protest  notice,  nor  to  require  that  suit 
should  be  brought  against  the  maker 
to  the- first  term  of  the  court  after  the 
maturity  of  the  note.  Carr  v.  Row- 
land, 14  Tex.  275;  Shepard  v.  Don 
Phears,  1  App.  Civ.  Cases,  §  168;  Shep- 
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ard  v.  Phears,  35  Tex.  763,  771.  See 
Cook  v.  Southwick,  9  Tex.  615,  617. 

"If  the  creditor,  not  being  under 
legal  disability,  shall  fail  to  sue  to  the 
first  term  of  the  court  thereafter,  or  to 
the  second  term,  showing  good  cause 
why  he  did  not  bring  suit  to  the  first 
term,  the  surety  will  be  discharged 
from  liability.  Sayles'  Civ.  St.,  arts. 
3660,  3661."  Behrns  v.  Rogers  (Civ. 
App.),  40  S.  W.  419,  421. 

One  not  the  payee  of  the  note,  who 
signs  his  name  on  the  back  thereof  at 
the  time  of  its  execution,  without  any 
words  to  express  the  nature  of  his 
obligation,  is  liable  as  an  original 
promisor,  and  not  as  an  indorser 
merely,  and  it  is  not  necessary  in  or- 
der to  hold  him  to  protest  the  note  or 
bring  suit  upon  it  at  the  first  term  of 
court  after  its  maturity.  Beissner  v. 
Weekes,  etc.,  Co.,  21  Tex.  Civ.  App. 
14,  50  S.  W.  138;  Carr  v.  Rowland.  14 
Tex.  275;  Kennon  v.  Bailey,  15  Tex. 
Civ.  App.  28,  30,  38  S.  W.  377;  Hay- 
mond  v.  Friberg,  etc.,  Co.,  1  App.  Civ. 
Cases,  §  1047. 

"The  trial  court  held  that  he  was  a 
guarantor,  and  that  as  such,  the  holder 
of  the  note  was  not  required  to  fix  his 
liability  as  an  indorser  by  institut- 
ing suit  against  the  maker  at  the  first 
term  of  court  after  his  right  of  action 
accrued.  Under  the  peculiar  facts  of 
this  case  we  are  not  prepared  to  say 
that  the  trial  court  was  not  correct 
in  its  holding,  but  it  would  seem  from 
Heidenheimer  Bros.  v.  Blumenkron, 
56  Tex.  308,  that  he  might  be  regarded 
as  an  indorser."  Hollimon  v.  Karger, 
30  Tex.  Civ.  App.  558,  560,  71  S.  W. 
299. 

The  liability  of  one  signing  in  the 
form  of  an  indorser  must  be  fixed  by 
protest  or  timely  suit,  though  he 
signed  for  accommodation  of  the 
maker  and  before  the  delivery  to 
payee;  and  parol  evidence  is  not  ad- 
missible to  show  that  his  relation  was 
that  of  an  original  promisor,  whose 
liability  was   fixed  without  protest  or 


suit.  Barringer  v.  Wilson,  97  Tex.  583, 
60  S.  W.  994. 

If  the  principal  maker  of  a  note 
dies,  his  sureties,  who  executed  the 
note  as  joint  makers,  thereby  become 
primarily  liable;  and  the  holder  can 
sue  them  without  presenting  the  note 
to  the  administrator  of  the  principal, 
for  allowance.  Scott  v.  Dewees,  2 
Tex.  153,  cited  by  the  court.  Scantlin 
v.  Kemp,  34  Tex.  388;  Willis  &  Bro.  v. 
Chowning,  90  Tex.  617,  621,  40  S.  W. 
395,  reversing  38  S.  W.  1141,  on  other 
grounds. 

Plaintiff  in  an  action  upon  a  note 
commenced  in  the  lifetime  of  a  surety 
is  not  required  to  allege  presentment 
to  or  rejection  of  the  note,  as  a  claim 
against  the  estate  of  the  surety  after 
his  death  pending  the  action.  Beissner 
v.  Weekes,  etc.,  Co.,  21  Tex.  Civ.  App. 
14,   50   S.  W.   138. 

4.   Indorsers. 

The  failure  of  the  holder  of  a  draft 
to  use  due  diligence  to  collect  it  re- 
leases the  indorser  from  liability  to 
pay  it.  McKenzie  v.  Harris,  2  Posey 
180;  Griffith  v.  Gary,  31  Tex.  163; 
Elliott  v.  Wiggins,  16  Tex.  596,  597; 
McClelland  v.  Slauter,  30  Tex.  497, 
499;  Kampmann  v.  Williams,  70  Tex. 
568,  8  S.  W.  310;  Johnson  v.  First  Nat. 
Bank  (Civ.  App.),  29  S.  W.  677,  678; 
Texas  Sav.,  etc.,  Ass'n  v.  Smith  (Civ. 
App.),  32  S.  W.  380,  381. 

In  order  to  fix  the  liability  of  the 
indorsers,  it  was  necessary  either  to 
bring  suit  against  the  drawer,  by  the 
first  or  second  term,  after  maturity, 
according  to  the  terms  of  the  statute 
(art.  2530),  or  to  make  regular  de- 
mand, protest,  and  give  notice.  Art. 
2531;  Elliott  v.  Wiggins,  16  Tex.  596; 
Reid  v.  Reid,  11  Tex.  585,  591;  Payne 
i\  Patrick,  21  Tex.  680,  683;  Young  v. 
Davidson,  31  Tex.  153;  Tooke  v. 
Taylor,  31  Tex.  1,  5;  Smith  &  "Co.  v. 
Ojerholm,  93  Tex.  35,  53  S.  W.  341, 
affirming  51  S.  W.  37. 

"Although  our  statute  dispenses 
with    demand  and  notice,  it  was  not    in- 
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tended  to  relieve  the  indorsee,  if  he 
wishes  to  fix  the  liability  of  the  in- 
dorse!-, from  using  due  diligence,  and 
as  it  was  essential  before  our  statute 
that  he  should  aver  in  his  petition, 
demand  and  notice  in  a  suit  against 
the  indorser,  it  is  reasonable  that  he 
should  still  show  that  he  had  used 
such  diligence  as  is  required  by  the 
statute.  See  act  of  January  25,  1840, 
§§  1-6."  Cartwright  v.  Roff,  1  Tex. 
78,  80;  Hutchina  v.  Fiintge,  2  Tex. 
473,    475. 

In  a  suit  against  an  indorser,  pre- 
sentment, demand  and  refusal  of  pay- 
ment with  protest  for  nonpayment  of 
which  the  indorser  has  notice,  fixes 
his  liability;  and  a  petition  contain- 
ing these  averments  is  sufficient  in 
law,  without  alleging  suit  against  the 
maker  at  the  first  term  of  the  court 
after  maturity  of  the  note,  or  at  the 
second  with  cause  alleged.  Fisher  v. 
Phelps,  etc.,  Co.,  21  Tex.  551. 

It  was  alleged  that  there  was  pre- 
sentment, demand,  and  refusal  of  pay- 
ment, with  protest  for  nonpayment  of 
which  the  appellant,  who  was  the  in- 
dorser of  the  note,  had  notice.  And 
these  facts  fixed  his  liability  (art. 
2531)  and  the  petition  on  its  averments 
was  sufficient  in  law.  Fisher  v. 
Phelps,  etc.,  Co.,  21  Tex,  551,  554. 

The  evidence  justifies  a  finding  that 
when  K.  turned  the  drafts  over  to  W. 
he  did  so  in  discharge  of  his  debt 
pro  tanto,  and  that  W.  accepted  them 
in  that  way.  The  latter  then  executed 
a  written  instrument  releasing  K.  from 
further  liability  for  rents  to  accrue  in 
the  future,  and  expressly  stipulated: 
"This  is  not  intended,  however,  to 
release  him  from  any  liability  as  in- 
dorser upon  any  notes  which  I  hold/' 
It  seems  clear  from  this  that  W.  in 
accepting  the  notes,  intended  to  re- 
lease K.  from  the  payment  of  so  much 
of  the  debt  due  by  him  as  equalled 
the  face  value  of  the  notes,  save  that 
he  held  him  as  indorser  only.  To  hold  j 
Kim  as  such  it  was  incumbent  on  W. 


to  fix  his  liability  in  one  of  the  modes 
pointed  out  by  statute,  and,  failing  to 
do  this,  K.  was  released  from  liabil- 
ity. Kennedy  v.  Groves  (Civ.  App.), 
110   S.   W.   136,    139. 

To  fix  the  liability  of  an  indorser, 
whose  indorsement  was  made  alter 
maturity  of  a  note,  the  holder  must 
use  diligence  in  presenting  the  note 
to  the  maker  and  demanding  payment 
of  him,  and  must  give  notice  to  the 
indorser  of  the  demand  and  nonpay- 
ment. A  petition  on  an  indorsement 
after  maturity  is  bad  on  general  de- 
murrer unless  it  alleges  such  demand 
and  notice.  Winston  v.  Kelly,  33 
Tex.   354. 

To  hold  an  indorser,  who  is  stated 
to  have  indorsed  after  maturity,  suit 
must  have  been  brought  to  the  first, 
o  ,  at  most,  to  the  second  term  of  the 
district  court  thereafter,  and  cause 
must  have  been  shown  for  not  bring- 
ing it  to  the  first  term.  Pas.  Dig.  aft. 
220,  notes  283,  290.  And  the  same 
rule  applies,  whether  the  note  was  in- 
dorsed before  or  after  maturity. 
Chandler  v.  Westfall,  30  Tex.  475. 

Where  the  holder  treats  him  as  in- 
dorser, and  fixes  the  date  of  his  in- 
dorsement in  his  petition,  he  is  held 
to  his  pleading.  Chandler  v.  West- 
fall,   30  Tex.   475,   476. 

The  6th  section  of  the  11th  ordi- 
nance of  the  convention  of  1866  (Pas. 
Dig.  art.  4631a)  does  not  control 
article  220,  Pas.  Dig.,  as  to  fixing  the 
liabilities  of  indorsers  of  negotiable 
security.  Chandler  v.  Westfall,  30 
Tex.   475,  476. 

"Article  262,  Rev.  Stat.,  has  the  same 
application  to  negotiable  instruments 
indorsed  after  maturity  as  to  those  in- 
dorsed before.  Such  paper  may  be 
transferred  by  indorsement  or  deliv- 
ery either  before  or  after  it  becomes 
due,  and  the  indorser  is  bound* upon 
the  same  grounds  of  notice  and  pro- 
test or  suit  in  the  one  case  as  the 
other.  Daniel,  Neg.  Inst.,  §  724." 
Caldwell  v.  Byrne  (Civ.  App.),  30  S. 
W.    836. 
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Indorser  Bound  Absolutely. — Where 
B/s  transfer  and  indorsement  of  the 
notes,  under  the  circumstances,  and 
the  recitation  in  his  deed  from  the 
trustees  that  they  were  a  lien  on  the 
lot,  bound  him  absolutely  for  the 
amount  they  represented  as  purchase 
money  of  the  lot,  he  could  not  make 
the  technical  defense  of  a  simple  in- 
dorser, that  he  was  not  sued  at  the 
first  term  of  the  court  after  the  cause 
of  action  accrued.  Jackson  v.  Du- 
pree   (Civ.  App.),  57  S.  W.  606,  608. 

Indorser  Secured  by  Lien. — Where 
the  payee  of  a  purchase-money  note 
in  which  the  vendor's  h>n  is  reserved 
indorses  it,  he  is  entitled  to  protest 
and  notice  of  the  maker's  default,  not- 
withstanding he  is  fully  secured  by 
the  lien  on  the  land,  and  failure  to 
duly  protest  the  note  and  notify  him 
releases  him  from  liability.  Cruger  v. 
Lindljeim,  4  App.  Civ.  Cases,  §  96,  16 
S.  W.  420. 

Accommodation  Indorser. — The  lia- 
bility of  one  signing  a  promissory 
note  in  the  form  of  an  indorser  must 
be  fixed  by  protest  or  timely  suit, 
though  he  signed  for  accommodation 
of  the  maker  and  before  the  delivery 
to  payee.  Parol  evidence  is  not  ad- 
missible to  show  that  his  relation  was 
that  of  an  original  promisor,  whose 
liability  was  fixed  without  protest  or 
suit.  Barringer  v.  Wilson,  97  Tex. 
583,   80   S.   W.   994. 

The  failure  to  protest  a  forged  draft 
does  not  relieve  an  indorser  from  lia- 
bility to  a  subsequent  holder  where 
the  draft  was  in  fact  paid  when  pre- 
sented, although  the  money  was  after- 
wards refunded  upon  the  discovery  of 
the  forgery.  Wells,  etc.,  Co.  v.  Simp- 
son Nat.  Bank,  19  Tex.  Civ.  App.  636, 
47  S.  W.  1024. 

Protest  is  contemplated  in  the  event 
the  paper  is  dishonored.  Where  the 
draft  was  paid  on  presentation  and 
some  years  passed  before  the  vice 
was  discovered,  the  principles  upon 
which     protest     rests     do     not    apply. 


There  is  some  question  whether  or 
not,  if  the  draft  had  not  been  paid  when 
presented  on  account  of  the  forged  in- 
dorsement, it  should  have  been  pro- 
tested with  reference  to  defendants, 
and  the  necessity  of  protest  in  such 
case  has  been  denied  in  this  state. 
Texas,  etc.,  R.  Co.  v.  Wagner,  2  App. 
Civ.  Cases,  §§  336,  337.  This  disposes 
of  the  first,  fifth,  and  sixth  assign- 
ments." Wells,  etc.,  Co.  v.  Simpson 
Nat.  Bank,  19  Tex.  Civ.  App.  636,  637, 
47  S.  W.  1024. 

Indorser  Not  Entitled  Where  Prior 
Indorsement  Forged. — Harrison  &  Co. 
v.  Smith,  2  App.  Civ.  Cases,  §§  396, 
397. 

Indbrser— Nonnegotiable  Ftepcr.— 
No  necessity  exists  for  protest  in 
order .  to  fix  the  liability  of  an  in- 
dorser on  an  instrument  which  is  not 
negotiable.  Kampmann  v.  Williams, 
70  Tex.  568,  8  S.  W.  310. 
5.   Assignor  of  Nonnegotiable  Paper. 

Under  article  267,  Rev.  Stat.,  pro- 
viding that  in  order  for  the  assignee 
of  a  nonnegotiable  instrument  to  hold 
his  assignor  as  surety  for  debt,  he 
must  use  diligence  to  collect  it  of  the 
principal  debtor,  the  measure  of  dili- 
gence required  is  the  same  as  that  in- 
cumbent on  holders  of  negotiable  in- 
struments suing  indorsers,  guarantors, 
and  the  like;  that  is,  that  suit  must  be 
brought  to  the  first  term  of  the  court 
after  maturity,  or  to  the  second  term 
with  good  reasons  shown  for  the  de- 
lay. Gooch  v.  Parker,  16  Tex.  Civ. 
App.  256,  41  S.  W.  662;  Thompson  v. 
Payne,  21  Tex.  621;  Kampmann  v. 
Williams,  70  Tex.  568,  8  S.  W.  310; 
Elliott  v.  Wiggins,  16  Tex.   596. 

Exceptions  properly  lie  to  a  peti- 
tion brought  to  the  third  term  after 
a  cause  of  action  accrues  on  a  non- 
negotiable  instrument,  in  favor  of  the 
assignor,  drawer,  or  indorser,  when 
sued  by  the  holder,  when  no  legal 
excuse  for  the  delay  is  set  forth  in 
the  petition.  Kampmann  v.  Williams, 
70  Tex.  568,  8   S.  W,  310. 
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6.    Acceptor  of  BilL 

The  holder  of  an  accommodation  ac- 
ceptance is  not  bound,  in  order  to  re- 
cover against  the  acceptor,  to  bring 
his  suit  to  the  first  term  of  court  after 
the  maturity  of  the  draft,  or  to  the 
second  term,  showing  cause  for  not 
suing  to  the  first.  Such  statutory  dil- 
igence is  only  requisite  to  fix  the  lia- 
bility of  drawers  or  indorsers  of  bills, 
or  of  indorsers  of  notes;  but  the  ac- 
ceptor of  a  bill,  being  liable  to  the 
holder  in  any  event,  is  not  within  the 
purview  of  the  enactment.  Van 
Alstyne  v.  Sorley,  32  Tex    518. 

D.      MODES     OF     FIXING     LIA- 
BILITY. 

1.   In  General. 

a.  Law  Merchant 

Drawer.— The  contract  of  the 
drawer  of  a  bill  under  the  law  mer- 
chant is,  that,  if  the  drawee  should 
not  accept  the  bill  when  presented,  or 
shall  not  pay  it  when  due,  and  the 
holder  shall  give  him  due  notice 
thereof,  then  he  will  pay  the  amount 
of  the  bill.  Yale  v.  Ward,  30  Tex. 
17,  18;  Durrum  v.  Hendrick,  4  Tex. 
495. 

Indorser.— By  the  law  merchant  the 
liability  of  the  indorser  was  fixed  by 
protest  and  notice.  Tooke  v.  Taylor 
31   Tex.    1,   5. 

The  laws,  rules,  and  regulations  rel- 
ative to  bills  of  exchange,  or  what  is 
known  as  the  law  merchant,  have  no 
force  in  this  state,  but  such  instru- 
ments are  governed  by  our  own  stat- 
utes. The  Indorsement  Cases,  31  Tex. 
693,   694. 

b.  Under  Statutory  Provisions, 
(1)    Prior  to  Act  of  1840. 

"It  may  be  proper  here  to  remark 
that  the  right  of  action  against  the 
drawer  accrued  to  the,  holders  before 
the  passage  of  the  act  of  congress,  ap- 
proved January  25,  1840,  which  dis- 
penses with  protest  and  notice."  Riker 
v.  Freeman  &  Co.,  Dallam  584,  586. 


(ft)    Under  Act  of  1840. 
The   1st  section  of  the  act  of  1840 

dispenses  with  the  necessity  of  pro- 
testing negotiable  instruments,  etc, 
and  provides  for  fixing  the  liability  of 
parties  by  filing  timely  suit  (Hart 
Dig.,  p.  771.)  Campbell  v.  Wilson,  6 
Tex.  379,  396;  The  Indorsement  Cases, 
31  Tex.  693.  See  post,  "Fixing  Lia- 
bility by  Institution  of  Suit,"  X,  D,  3. 

"By  our  statute  this  method  of  fix- 
ing the  liability  is  superseded  by  re- 
quiring the  holder  to  bring  suit  (against 
the  maker)  at  the  first  term  of  the 
court  after  maturity,  or  to  the  second 
term,  showing  cause  why  it  was  not 
brought  to  the  first  term."  Tooke  v. 
Taylor,  31  Tex.  1,  5. 

The  contract  of  the  drawer  by  stat- 
ute is  the  same,  as  by  the  law  mer- 
chant, with  the  exception  that  the  ac- 
ceptor shall  be  sued  at  the  first  term 
of  the  district  court  after  the  dis- 
honor, or  at  the  second  term,  with  a 
showing  of  good  cause  for  not  suing 
at  the  first  Yale  v.  Ward,  30  Tex. 
17,  18. 

"The  diligence  by  bringing  suit,  as 
prescribed  by  the  statute,  in  order  to 
fix  the  liability  of  the  maker,  is  a 
substitute  for  demand,  protest  and 
notice,  as  required  by  the  law  mer- 
chant Sydnor  v.  Gascoigne,  11  Tex. 
449,  456."  Platzer  v.  Norris  &  Co.,  38 
Tex.  1,  11. 

Demand  and  Notice  Not  Necessary. 

— In  order  to  fix  the  liability  of  the 
indorser  in  the  special  mode  pointed  out 
by  the  statute  (by  suit  against  the 
maker),  it  is  not  necessary  to  aver  a 
presentment  for  payment.  Frosh  v. 
Holmes,  8  Tex.  29. 

The  statute  prescribes  a  different 
mode  of  fixing  the  liability  of  the  in- 
dorser, in  which  it  is,  evident  demand 
was  not  contemplated  any  more  than 
notice,  and  such  averment  is  unneces- 
sary. Frosh  v.  Holmes,  8  Tex 
29,  32. 

The  statute  (Hart.  Dig.,  art  2528) 
which  dispenses  with  protest  and 
notice,  in  order  to  fix  the  liability  of 
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indorser,  etc.,  of  bills  of  exchange  and 
pr  missory  notes,  and  substitutes,  in- 
stead thereof,  the  bringing  of  suit 
within  a  certain  time,  or  to  the  first 
term  of  the  court,  etc.,  also  dispenses 
with  a  demand.  Sydnor  v.  Gascoigne, 
11   Tex.   449. 

Liability  Previously  Fixed — The 
act  of  1840,  to  dispense  with  the  ne- 
cessity of  protesting  negotiable  instru- 
ments, etc.,  did  not  apply  to  cases  in 
which  the  liabilities  of  the  parties  had 
been  already  fixed  agreeably  to  the 
principles  of  mercantile  law.  Beal  v. 
Alexander,  6  Tex.  531. 

(3)    Under  Act  of  1848. 

Under  the  act  of  March  20th,  1848, 
the  holder  of  any  bill  of  exchange  or 
promissory  note,  assignable  or  nego- 
tiable by  law,  may  secure  and  fix  the 
liabilities  of  any  drawer  or  indorser 
of  such  bill  of  exchange,  and  every 
indorser  of  such  promissory  note, 
without  protest  or  notice,  by  institut- 
ing suit  against  the  acceptor  of  such 
bill  of  exchange,  or  against  the  maker 
of  such  promissory  note,  before  the 
first  term  of  the  district  court  to 
which  suit  can  be  brought,  after  the 
right  of  action  shall  accrue,  or  by  in- 
stituting suit  before  the  second  term 
of  said  court,  after  the  right  of  action 
shall  accrue,  and  showing  good  cause 
why  suit  was  not  instituted  before  the 
first  term  next  after  the  right  of  ac- 
tion accrued.  Pas.  Dig.,  art.  229. 
Bristow  v.  Ha'l,  16  Tex.  566,  569; 
Green  v.  Elson,  31  Tex.  159;  Smith  v. 
Harbert,  30  Tex.  669;  The  Indorse- 
ment Cases,  31  Tex.  693. 

And  that  the  above  act  also  pro- 
vides that:  "The  holder  of  any  such 
bill  of  exchange  or  promissory  note 
may  also  secure  and  fix  the  liability  of 
any  drawer  or  indorser  of  such  bill  of 
exchange  or  promissory  note,  for  the 
payment  thereof,  without  suit  against 
the  acceptor,  drawer  or  maker,  by 
procuring  such  bill  or  note  to  be  reg- 
ularly protested  by  some  notary  pub- 
lic  of  any  county,    for    nonacceptance 


or  nonpayment,  and  giving  notice  of 
such  protest  to  such  drawer  or  in- 
dorser, according  to  the  usage  and 
custom  of  merchants."  Pas.  Dig.,  art. 
232,  note  293.  Smith  v.  Harbert,  30 
Tex.   669. 

However,  the  statute  enacted  in 
1848,  by  express  words  restricted  the 
fixing  of  the  liability  of  an  indorser, 
by  protest  and  notice,  to  cases  in 
which  the  paper  i9  indorsed  "Origi- 
nated in  transactions  between  mer- 
chant and  merchant,  their  factors  or 
agents."  Williams  v.  Planters/  etc., 
Bank  (Civ.  App.),  44  S.  W.  617,  619; 
Reid  v.  Reid,  11  Tex.  585;  Payne  v. 
Patrick,    21   Tex.    680;    Yale   v.    Ward, 

30  Tex.  17,  18. 

As  to  effect  of  6th  section  of  the 
act  of  1848,  see  The  Indorsement 
Cases,  31  Tex.  693. 

Act  of  1840  Repealed  in  1848.— The 
1st  section  of  the  act  of  1840  (Pas. 
Dig.,  art.  220)  contained  certain  pro- 
visions that  are  repealed  by  the  7th 
section  of  the  act  of  1848  (Pas.  Dig., 
art.  235),  and  which  are  not  re-en- 
acted, and  of  course  not  in  force  since 
the    repeal.     The    Indorsement    Cases, 

31  Tex.  693,  694. 

Previous  to  the  statute  of  January 
11,  1862  (Pas.  Dig.,  art.  234),  suit  as 
prescribed  in  the  act  of  1848  (art. 
229)  was  the  only  method  by  which 
liability  could  be  fixed  upon  indorsers 
of  bills  of  exchange  or  promissory 
notes,  other  than  such  as  were  "con- 
tracts between  merchant  and  mer- 
chant, their  factors  and  agents." 
Brooks  v.  Breeding,  32  Tex.  752. 

No  cause  of  action  against  the 
drawer  of  an  accepted  bill  arises  under 
the  law  merchant  until  payment  is  re- 
fused by  the  acceptor,  and  due  notice 
thereof  given  to  the  drawer.  But  the 
statute  of  1848,  of  force  when  this 
draft  was  dishonored,  substituted  suit 
against  the  acceptor  to  the  first  term 
of  the  district  court  after  dishonor,  or 
to  the  second  term,  showing  good 
cause    for    not    suing    to    the    first,    in 
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lieu  of  both  the  protest  and  notice  of 
the  law  merchant.  Durrum  v.  Hen- 
drick,  4  Tex.  495;  Yale  v.  Ward,  30 
Tex.  17,  18,  23. 

Term  "Due  Diligence."-— Although 
the  first  section  of  the  act  of  1840  was 
repealed  in  1848,  and  a  provision  made 
by  the  act  of  1848  permitting  the  lia- 
bility of  indorsees  to  be  fixed  as  well 
by  protest  as  by  suit,  in  certain  cases, 
yet  it  has  been  held  that  the  term  "due 
diligence"  meant  the  same  thing  in 
both  instances,  viz,  by  suit  or  by  pro- 
test. McKenzie  v.  Harris,  2  Posey 
180,   187. 

The  court  says,  in  Thompson  v. 
Payne,  21  Tex.  621,  625:  "We  think 
it  plain  that  the  legislature  intended 
to  give  the  same  meaning  to  the  term 
'due  diligence'  in  this  connection  that 
was  applied  to  it  in  the  first  section 
of  the  act  (of  1840),  viz,  the  bringing 
suit  at  the  first  term,  and  if  not  at  the 
first,  at  the  second,  term  after  the  ac- 
crual of  the  cause  of  action,  with  good 
cause  shown."  See  McKenzie  v.  Har- 
ris, 2  Posey  180,  187;  Burke  v.  Ward 
(Civ.  App.),  32  S.  W.  1047,  1048; 
Kampmann  v.  Williams,  70  Tex.  568,  8 
S.  W.  310. 

To  bring  suit  was  the  general  rule, 
the  other  modes  the  exceptions. 
Therefore,  if  the  suit  was  not  brought 
at  the  first  term,  the  reasons  why 
should  be  averred  in  the  petition.  Pas. 
Dig.,  notes  283,  290.  Yale  v.'  Ward, 
30  Tex.   17,   18. 

Note  between  Merchant  and  Mer- 
chant, etc. — Where  the  petition  aver- 
red that  the  bill  was  protested,  but 
did  not  aver  that  it  was  between  mer- 
chant and  merchant,  their  factors  or 
agents,  there  is  a  failure  to  bring  the 
case  within  the  exception  of  the  stat- 
ute allowing  the  liability  to  be  fixed 
according  to  the  law  merchant.  Yale 
v.  Ward,  30  Tex.  17,  18. 

It  is  not  alleged  nor  was  it  proved 
that  the  drawer  was  a  merchant.  It 
was  said  in  one  case  that  although 
that    fact    did    not    appear,    the   bill    of 


exchange  having  the  appearance  of 
mercantile  paper,  after  verdict,  it 
might  be  presumed  in  the  absence  of 
oth  r  proof.  Payne  v.  Patrick,  21 
Tex.    680,    683. 

If  the  drawer  as  well  as  the  payee 
of  the  bill  was  not  a  merchant,  the  bill 
was  not  mercantile  paper,  within  the 
meaning  of  the_  statute  of  March  20, 
1848,  above  referred  to;  and  the  fact 
that  all  the  other  parties  to  the  bill, 
payee,  acceptor  and  indorsers,  were 
merchants,  could  not  impart  to  it  such 
mercantile  character.  Davidson  v. 
Peticolas,   34  Tex.  27. 

The  petition  did  not  allege  that  the 
transaction  out  of  which  the  suit  orig- 
inated was  a  transaction  between  mer- 
chant and  merchant,  their  factors  and 
agents,  hence  the  drawer  of  the  bill 
of  exchange  could  only  be  bound  by 
the  institution  of  suit,  either  at  the 
first  or  second  term  of  the  court,  after 
the  maturity  of  the  draft  and  its  pro- 
test for  nonpayment.  Locke  v.  Hul- 
ing,  24  Tex.  311,  312. 

In  Sheegog  v.  James,  26  Tex.  501, 
the  evidence  was  held  sufficient  to 
show  that  the  contract  upon  which 
the  suit  was  based  was  a  contract  be- 
tween merchant  and  merchant,  and 
that  the  protest  of  the  bill  of  ex- 
change for  nonpayment  and  the  notice 
thereof  to  the  drawers  were  regular 
and  valid,  according  to  the  law  of 
Louisiana,  regulating  the  duties  of 
notaries  public,  and  the  manner  in 
which  bills  and  notes  may  be  pre- 
sented for  acceptance  and  payment  in 
the   city   of   New   Orleans. 

Whether  a  bill  of  exchange  was  a 
"contract  between  merchant  and  mer- 
chant," within  the  meaning  of  the 
sixth  section  of  the  act  of  March  20, 
1848  (Pas.  Dig.,  note  295),  since  re- 
pealed, was  to  be  determined  by  the 
character  of  the  drawer  and  the  payee 
of  the  instrument.^  If  they  were  not 
merchants,  the  holder  of  the  bill  could 
not,  by  virtue  of  the  fourth  section  of 
that  act,  fix  the  liability  of  the  drawer 
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and    indorser    by    protest    and    notice. 
Davidson  v.  Peticolas,  34  Tex.  27. 

Where  Reid  &  Robinson  drew  a 
draft  for  $1,000,  dated  at  Grand  Gulf, 
Mississippi,  on  R.  M.  Ellis  &  Co., 
New  Orleans,  in  favor  of  George  W. 
Reid,  at  twelve  months  from  date,  and 
the  same  was  accepted,  but  afterwards 
regularly  protested  for  nonpayment, 
and  one  of  the  drawers,  having  re- 
moved to  this  state  and  being  sued 
by  the  payee,  objected  that  suit  had 
not  been  brought  against  the  ac- 
ceptors to  the  first  term  of  the  court, 
or  etc.,  the  court  said,  the  draft,  upon 
its  face,  has  the  appearance  of  being 
mercantile  paper,  and  the  presumption 
is  that  it  was  between  merchant  and 
merchant.  If  it,  in  truth,  was  not,  this 
presumption  ought  to  have  been  re- 
butted by  proof.  Reid  v.  Reid,  11 
Tex.   585. 

(4)    Under  Act  of  1862. 

On  the  11th  of  January,  1862,  the 
3d  section  of  the  act  of  March  20th, 
1848,  which  authorized  the  fixing  of 
the  liability  of  indorsers  by  protest, 
was  in  force,  without  any  regard  to 
whether  the  paper  was  between  mer- 
chant and  merchant  or  not,  because 
the  6th  section  of  said  act  had  been 
repealed  •  so  far  as  the  character  of 
the  parties  to  the  paper  was  con- 
cerned. Pas.  Dig.,  arts.  232,  234,  notes 
292,  295;  and  see  Smith  v.  Harbert,  30 
Tex.  669,  670.  Green  v.  Elson,  31 
Tex.   159. 

After  the  11th  of  January,  1862,  and 
until  the  courts  were  opened,  in  1865, 
the  only  way  of  fixing  the  liability  of 
an  indorser  was  by  proving  the  in- 
dorsed note  "to  be  regularly  protested 
by  some  notary  public  of  any  county 
for  nonacceptance  or  nonpayment,  and 
giving  notice  of  such  protest  to  such 
drawer  or  indorser."  Pas.  Dig.,  art. 
232,  note  293.  The  Indorsement 
Cases,  31  Tex.  693. 

The  effect  of  the  law  of  11th  of 
January,  1862,  was  to  so  change  the 
6th  section  of  the  law  of  1848,  that  the 
2   Tex— 63 


4th  section  of  the  law  of  1848  became 
applicable  to  all  negotiable  paper.  Pas. 
Dig.,  arts.  232,  234,  notes  293,  295; 
Smith  v.  Harbert,  30  Tex.  669,  670; 
The  Indorsement  Cases,  31  Tex.  693. 

The  legislature  required  all  parties 
holding  notes  or  bills  indorsed  to  have 
the  same  protested  from  and  after  the 
11th  of  January,  1862.  Smith  v.  Har- 
bert,   30    Tex.    669. 

The  5th  section  of  the  act  of  1861, 
which  dispensed  with  the  necessity  of 
requiring  suit  to  be  brought  against 
the  maker,  in  order  to  hold  the  in- 
dorser of  a  note  liable  during  the  war, 
ceased  to  be  of  any  validity  from  and 
after  the  time  that  the  act  requiring 
and  permitting  protests  of  all  notes 
indiscriminately  took  effect.  Pas.  Dig., 
art.  5130.  Smith  v.  Harbert,  30  Tex. 
669. 

The  act  of  January  11th,  1862  (Pas- 
chal's  Digest,  art.  234),  merely  gave 
an  additional  remedy  to  the  one  pre- 
scribed in  article  229  of  Paschal's  Di- 
gest, for  fixing  the  liabilities  of  in- 
dorsers of  bills  of  exchange  and 
promissory  notes,  and  the  holder  of 
indorsed  paper  which  fell  due  between 
the  7th  of  December,  1861,  and 
September,  1865,  could  have  fixed  the 
liability  of  the  indorsers  either  by 
protest  or  by  bringing  suit  to  the  fall 
term  of  1865,  or  to  the  next  term,  by 
setting  out  a  sufficient  excuse  for  not 
having  brought  it  to  the  previous 
term.  Stratton  v.  Johnston,  36 
Tex.  90. 

(5)    Under  Existing  Statute. 

Under  the  present  statute  the  lia- 
bility may  be  fixed  by  protest  or  suit. 
Sayles'  Civ.  Stat.,  art.  262.  Leeds  z>. 
Hamilton  Paint,  etc.,  Co.  (Civ.  App.), 
35  S.  W.  77,  78;  Smith  v.  Pickham,  8 
Tex.   Civ.   App.  326,  329,  28  S.   W.  565. 

"Article  273  of  the  Revised  Statutes 
provides,  in  substance,  that  the  holder 
of  any  bill  of  exchange  or  promissory 
note  may  secure  and  fix  the  liability 
of  the  drawer  or  endorser  of  such  in- 
strument   'by    procuring    such    bill    or 
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note  to  be  regularly  protested  by  a 
notary  public  for  nonacceptance  or 
nonpayment,  and  giving  notice  of 
such  protest  to  such  drawer  or  en- 
dorser, according  to  the  usage  and 
custom  of  merchants.'  Article  276 
simply  declares,  that  'three  days  of 
grace  shall  be  allowed  on  all  bills  of 
exchange  and  promissory  notes  as- 
signable or  negotiable  by  law.'  The 
evident  purpose  of  the  former  article 
is  to  provide  for  the  fixing  of  the  lia- 
bility of  drawers  and  endorsers  of  ne- 
gotiable bills  and  notes  by  protest, 
and  to  apply  the  rules  of  the  law  mer- 
chant as  to  the  time  and  place  of  such 
protest."  Carey  Lombard  Lumber  Co. 
v.  First  Nat.  Bank,  86  Tex.  299,  300, 
24  S.  W.  260. 

Article  315,  Rev.  Stat.,  1895,  which 
declares:  "The  holder  of  any  bill  of 
exchange,  or  promissory  note,  assign 
able  or  negotiable  by  the  law  mer- 
chant, may  also  secure  and  fix  the  lia- 
bility of  any  drawer  or  indorser  of 
such  bill  of  exchange,  or  promissory 
note,  for  payment  thereof,  without 
suit  against  the  acceptor  or  drawer  by 
procuring  such  bill  or  note  to  be  reg- 
ularly protested  by  a  notary  public, 
for  nonacceptance,  or  nonpayment, 
and  giving  notice  of  such  protest  to 
such  drawer  or  indorser  according  to 
the  usage  or  custom  of  merchants," 
permits  the  liability  of  the  indorser  of 
any  note  negotiable  by  the  law  mer- 
chant to  be  secured  and  fixed  by  pro- 
test and  notice.  Williams  v.  Planters,' 
etc.,  Bank  (Civ.  App.),  44  S.  W. 
617,   619. 

9.    Presentment,  Demand,  Protest  and 

Notice, 
a.     Presentment   for   Acceptance. 

See  ante,  "At  Law  Merchant,"  X,  D, 
1,  a. 
(1)    Necessity  for  Presentment. 

Bill  Payable  on  Demand. — There  is 
no  necessity  for  presentment  for  ac- 
ceptance, where  the  bill  is  in  legal 
contemplation,  payable  on  demand. 
Campbell  v.  Wilson,  6  Tex.  379,  396. 


A  bill  being  payable  at  a  certain 
period  after  date,  it  is  not  necessary 
to  present  it  for  acceptance.  Carson 
v.    Russell,   26   Tex.   452,  454. 

(2)    Time  of  Presentment 

"With  respect  to  the  time  when  a 
bill  payable  at  sight  should  be  pre- 
sented for  acceptance,  in  the  absence 
of  any  determinate  usage  of  trade,  fix- 
ing a  definite  time,  the  only  rule  is 
that  it  must  be  presented  within  a 
reasonable  time.  Chit.  Bills,  247; 
Story  Bills,  §  231."  Jordan  v. 
Wheeler,  20  Tex.  698,  699,   702. 

"And  what  will  be  a  reasonable  time 
must  depend  upon  all  the  circum- 
stances of  each  case."  Jordan  v. 
Wheeler,  20  Tex.  698,  699,  702. 

"In  the  case  of  a  foreign  bill  paya- 
ble at  sight,  it  has  been  decided  that 
it  is  no  laches  to  put  it  into  circulation 
before  acceptance,  and  keep  it  in  cir- 
culation without  acceptance,  as  long 
as  the  convenience  of  successive  hold- 
ers may  require;  and  it  has  even  been 
held  that  if  a  bill,  drawn  at  three  days' 
sight,  were  kept  out  in  that  way  for 
a  year,  this  would  not  be  laches.  Chit 
Bills,  275."  Jordan  v.  Wheeler,  20 
Tex.   698,  699,  702. 

Where  a  sight  draft  was  drawn  in 
Cincinnati,  Ohio,  on  New  Orleans, 
Louisiana,  and,  without  previous  ac- 
ceptance, was  indorsed  and  transferred 
by  the  defendant  in  western  Texas, 
on  the  4th  of  October,  and  after  sev- 
eral transfers,  was  received  by  the 
plaintiff  on  the  24th  of  the  same 
month,  and  presented  by  him  for  ac- 
ceptance on  the  27th  of  November, 
and  was  protested  for  nonpayment,  it 
was  held  that  it  was  properly  left  to 
the  jury  to  decide  whether  there  had 
been  reasonable  diligence  in  present- 
ing the  bill,  considering  the  usage  of 
trade  (for  which  see  the  statement  of 
the  case),  and  that  their  verdict  (in 
favor  of  the  plaintiff)  was  warranted 
by  the  evidence.  Chambers  v.  Hill,  26 
Tex.  472;  Jordan  v.  Wheeler,  20  Tex. 
698,  699. 
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Where  sight  drafts  are  drawn  in 
other  *  states,  on  drawees  at  New 
Orleans,  in  the  state  of  Louisiana,  and 
are  brought  to  this  state  without  ac- 
ceptance, and  indorsed  (between  mer- 
chant and  merchant,  in  this  case)  and 
passed  from  one  to  another  (and 
finally  protested  for  nonpayment,  of 
which  the  indorsers  had  due  notice  in 
this  case),  the  indorsers  here,  upon 
whose  credit  such  bills  are  received, 
will  be  held  liable  to  make  them  good 
to  the  holder,  unless  the  latter  had 
locked  them  up  from  circulation  or 
kept  them  in  his  possession  for  an  un- 
reasonable length  of  time,  considered 
in  reference  to  usage  and  the  circum- 
stances of  the  case.  Jordan  v. 
Wheeler,  20  Tex.  698,  699. 
<3)    Who  May  Present. 

By  the  law  merchant,  a  notary  can 
not  present  bills  for  acceptance  or 
payment,  by  a  clerk  or  deputy.  Locke 
v.  Huling,  24  Tex.  311. 

The  Texas  statute  seems  to  con- 
template, that  the  duties  of  a  notary 
are  personal  to  himself.  Locke  v.  Hul- 
ing, 24  Tex.  311. 

Law  of  the  Place  Where  Payable. 
—If  it  be  properly  shown  that  a 
notary  may,  by  the  law  of  the  place 
where  the  bill  is  payable,  present  it 
for  acceptance  or  payment  by  a 
deputy,  the  courts  of  this  state  wfll 
treat  a  protest  made  on  such  present- 
ment as  valid.  Locke  v.  Huling,  24 
Tex.   311. 

b.    Presentment  and  Demand  for  Pay- 
ment. 
<1)    Presentment  of  Bills  and  Notes. 
<a)     Necessity    for     Presentment   and 
Demand. 
A    note    payable    on    demand    is    not 
entitled    to    days    of   grace,    under    the 
law  merchant  and  suit  may  be  brought 
on    such   paper    without    any    demand 
for    payment    being    first    made    (Cook 
v.  Cook,  19  Tex.  437;   Field  v.  Nicker- 
son,  13  Mass.  137);  and  on  such  paper 
suits     have     been     maintained     which 
were    instituted    on    the   same    day    the 


paper  was  executed.     Brown  &  Co.    v. 
Chancellor,  61  Tex.  437,  440. 

In  a  suit  by  the  payee  of  a  note  for 
a  certain  amount  of  money,  payable 
at  a  certain  time  after  date,  with  a 
stipulation  that  it  might  be  dis- 
charged in  groceries  at  cash  prices  at 
a  certain  place,  it  was  held  that  it  was 
not  necessary  for  the  plaintiff  to  al- 
lege a  demand  of  the  groceries;  and 
further,  that  a  plea  by  the  maker,  that 
he  was  ready  at  the  time  and  place 
to  discharge  the  obligation  in  gro- 
ceries at  cash  prices,  was  bad  for  want 
of  the  further  allegation  that  he  noti- 
fied the  plaintiff  before  the  maturity 
of  the  note,  that  he  elected  to  dis- 
charge the  note  in  that  way.  Dumas 
v.   Hard  wick,   19  Tex.  238. 

(b)    Time  of  Presentment. 

A  bill  of  exchange  in  which  no  time 
of  payment  is  specified  is  payable  on 
demand,  and  such  a  bill  must  be  pre- 
sented for  payment  within  a  reasona- 
ble time  after  its  receipt,  otherwise 
the  drawer  and  indorsers  thereof  can 
not  be  held  liable.  What  is  a  reason- 
able time  for  the  presentation  of  such 
a  bill,  where  there  is  no  usage  of 
trade,  depends  upon  all  the  circum- 
stances of  each  particular  case. 
Chambers  v.  Hill,  26  Tex.  472;  Nich- 
ols v.  Blackmore,  27  Tex.  586. 

In  the  case  of  Carson  v.  Russell,  26 
Tex.  452,  456,  the  court  held  that  the 
holder  of  the  draft  was  bound  to 
present  it  for  payment  when  due.  The 
draft  sued  on  in  this  case  was  payable 
at  sight,  and  it  was  the  duty  of  the 
holder  to  present  the  same  for  pay- 
ment within  a  reasonable  time.  For- 
rest v.  Rawlings,  35  Tex.  626,  630. 

The  idea  of  reasonable  time  is  op- 
posed to  the  idea  of  great  diligence 
or  promptitude.  Nichols  v.  Black- 
more,  27  Tex.  586,  588. 

In  determining  the  question  of  rea- 
sonable time,  the  courts  will  consider 
all  the  circumstances  by  which  the 
question  of  diligence  can  be  affected; 
as  the  distance  between  the  residences 
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of  the  drawer  and  drawee,  the  mail 
facilities,  usage  of  the  country  re- 
specting such  paper,  etc.  Nichols  v. 
Blackmore,   27   Tex.    586. 

Two  or  three  months  delay  in  pre- 
senting a  bill  payable  at  sight  has 
been  held  not  unreasonable.  Jordan 
v.  Wheeler,  20  Tex.  698;  Chambers  v. 
Hill,  26  Tex.   472,  474. 

A  sight  draft  was  drawn  at  Fair- 
field, Texas,  on  the  30th  day  of  March, 
1859,  on  merchants  of  Galveston;  ac- 
cepted by  them,  and  on  the  17th  day 
of  May,  1859,  protested  for  nonpay- 
ment. On  the  11th  of  June  following, 
the  indorsees  sued  the  acceptors  and 
drawer;  held,  that  the  delay  to  present 
the  draft,  forty-seven  or  forty-eight 
days,  was  not  such  laches  as  forfeited 
the  right  of  the  holder  to  recourse 
against  the  drawer  upon  default  of 
payment  by  the  drawees.  Nichols  v. 
Blackmore,  27  Tex.  586. 

An  unexplained  delay  of  two  years 
and  a  half  in  the  presentation  of  a  bill 
of  exchange  which  specified  no  time 
of  payment,  held  to  be  unreasonable, 
and  the  drawer  of  the  bill  to  be 
thereby  discharged  from  liability. 
Chambers  v.  Hill,  26  Tex.  472. 

Question  of  Law  and  Fact. — Where 
all  the  facts  are  ascertained  or  ad- 
mitted, whether  a  bill  has  been*  pre- 
sented within  a  reasonable  time  is  a 
question  of  law  for  the  determination 
of  the  court;  but  where  the  facts  are 
contested,  it  is  a  mixed  question  of 
law  and  fact  for  the  decision  of  the 
jury.     Chambers  v.  Hill,  26  Tex.   472. 

(c)    t>lace   of   Presentment. 

Where  a  promissory  note  is  payable 
generally,  the  place  of  date  becomes 
prima  facie  the  place  of  payment. 
Rose  v.  McCracken,  20  Tex.  Civ.  App. 
637,  639,  50  S.  W.  152;  Bullard  v. 
Thompson,  35  Tex.   313,   318.' 

Right  of  Maker  to  Designate.— 
Where  no  place  of  payment  is 
named,  the  maker  of  a  note  has  the 
right  to  designate  the  place,  and  pre- 
sentment must  be  made  there.    Rose  v. 


McCracken,  20  Tex.  Civ.  App.  637,  640, 
50   S.   W.    152. 

Bank  at  Which  Payable  Not  Doing 
Business. — At  the  maturity  of  a  note 
the  bank  at  which  it  was  payable  had 
ceased  to  do  business,  and  its  banking 
house  was  closed  and  unoccupied.  The 
maker  did  not  reside  in  the  city.  The 
defendant  was  then  the  only  bank 
there,  and  it  caused  the  note  to  be 
presented  for  payment  at  its  own 
counter,  and  had  it  protested.  Held, 
that  the  demand  for  payment  was 
made  at  the  proper  place,  and  that  the 
defendant  was  not  liable  in  damages 
for  an  illegal  protest  of  the  note. 
First  Nat.  Bank  v.  Eubanks,  4  App. 
Civ.  Cases,  §  170,  15  S.  W.  41. 

Agreement  of  Parties. — Where  there 
is  no  express  designation  of  a  place 
of  payment  in  the  note,  the  place  may 
be  fixed  by  agreement  of  the  parties, 
and  that  becomes  the  place  for  pre- 
sentment; "citing  the  following  au- 
thorities: Cox  v.  Xational  Bank,  100 
U.  S.  704,  713,  25  L.  Ed.  739;  Thomp- 
son v.  Ketchum,  4  Johns.,  285;  Tied 
on  Com.  Paper,  p.  549."  Rose  v.  Mc- 
Cracken, 20  Tex.  Civ.  App.  637,  639, 
50  S.  W.   152. 

Note  Payable  in  City  or  Town 
without  Designating  Particular  Place. 
— See  post,  "Mode  and  Sufficiency  of 
Presentment,"  X,  D,  2,  b,   (1),   (d). 

"As  a  general  rule  the  demand  must 
be  made  upon  the  maker  of  the  note 
or  the  drawer  of  the  bill  of  exchange, 
but  there  are  exceptions  to  that  rule, 
one  of  which  is,  that,  where  the  in- 
strument is  made  payable  at  a  city, 
without  naming  any  particular  place 
in  said  city,  and  the  maker  or  drawer 
does  not  reside  nor  have  a  place  of 
business  there  at  the  time  the  note 
matured,  the  possession  of  the  instru- 
ment on  the  day  in  that  city  by  a 
notary  public  who  is  authorized  by  the 
holder  to  demand  and  rieceive  pay- 
ment of  the  maker  or  drawer  thereof 
is  a  sufficient  demand  upon  the  maker, 
and    if   he    fails    to    appear   it   may  be 
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protested  as  if  demand  had  been 
made  upon  him  personally."  Williams 
v.  Planters/  etc.,  Nat.  Bank,  91  Tex. 
-651,  656,  45  S.  W.  690,  reversing  44  S. 
W.   617. 

A  note  payable  in  the  city  of  Hous- 
ton, but  at  no  particular  place  therein, 
against  P.  as  maker  and  E.  as  payee 
and  indorser,  neither  of  whom  resided 
there,  was  attempted  to  be  protested 
by  proceedings  showing  that  the 
notary  presented  it  at  the  office  of  E., 
who  was  not  in  the  city.  Held,  that, 
though  it  would  be  a  sufficient  de- 
mand on  P.  to  show  that  the  notary 
had  the  instrument  in  H.  on  the  day 
of  its  maturity  and  that  P.  was  not  in 
the  city,  yet,  as  it  did  not  appear 
from  the  protest  that  he  had  in  view 
a  demand  on  P.,  but  only  one  on  E., 
the  protest  was  insufficient  to  fix  E/s 
liability.  Williams  v.  Planters/  etc., 
Nat.  Bank,  91  Tex.  651,  45  S.  W.  690, 
reversing  44  S.   W.  617. 

(d)  Mode  and  Sufficiency  of  Present- 
ment. 

See  ante,  "Place  of  Presentment," 
X,  D,  2,  b,  (1),  (c). 

(e)  Who  May  Make  Presentment 
By  the  law  merchant,  a   notary  can 

not  present  bills  for  payment,  by  a 
clerk  or  deputy.  Locke  v.  Huling,  24 
Tex.  311. 

Our  statute  seems  to  contemplate 
that  the  duties  of  a  notary  are  per- 
sonal to  himself.  Locke  v.  Huling,  24 
Tex.  311. 

If  it  be  properly  shown  that  a 
notary  may,  by  the  law  of  the  place 
where  the  bill  is  payable,  present  it 
for  payment  by  a  deputy,  the  courts 
of  this  state  will  treat  a  protest  made 
on  such  presentment  as  valid.  Locke 
r.  Huling,  24  Tex.  311. 
(0  To  Whom  Presentment  Should 
Be  Made. 

Presentment  should  be  made  to  the 
principal  debtor,  the  party  primarily 
liable.  Riker  v.  Freeman  &  Co.,  Dal- 
lam 584. 

Under  the  law  merchant,  the  holder 


of  a  bill  of  exchange  can  not,  after  ac- 
ceptance, recover  against  the  drawer, 
without  alleging  and  proving  demand 
of  the  drawee,  and  nonpayment  and 
notice  thereof  to  the  drawer.  Riker 
v.  Freeman  &  Co.,  Dallam  584. 

Surety — Presentment  to  Adminis- 
trator.— See  ante,  "Sureties  or  Guar- 
antors/' X,  C,  3. 

(2)    Presentment  of  Checks. 

When  it  is  established  by  circum- 
stances that  the  check  reached  de- 
fendant, the  law  at  once  imposed  upoii 
him  the  duties  which  arose  out  of  the 
new  relation,  to  wit:  to  use  due  dil- 
igence to  collect  the  check  or  to 
promptly  advise  plaintiff  that  he 
would  not  undertake  it.  The  case  of 
Curtis  &  Co.  Mfg.  Co.  v.  Douglass 
(79  Tex.  167,  15  S.  W.  154),  is  very 
much  in  point.  In  that  case  the  lia- 
bility for  the  draft  depended  upon  the 
date  of  its  receipt,  and  that  fact  was 
established  wholly  by  the  date  of 
mailing.  Pink  Front  Bankrupt  Store  v. 
Mistrot  &  Co.,  40  Tex.  Civ.  App.  37», 
378,  90  S.  W.  75. 

defendant,  by  presenting  a  claim 
for  its  deposit  to  the  trustee  of  a 
bankrupt  bank,  did  not  waive  its  claim 
against  plaintiffs.  Defendant's  claim 
against  the  plaintiffs  does  not  rest 
upon  the  theory  that  the  mailing  of 
the  check  was  an  assignment  pro  tanto 
of  the  funds  in  the  bank,  or  that  the 
naked  check  for  any  reason  operated 
as  a  discharge  of  the  account.  The 
fund  in  the  bank  belonged  to  defend- 
ants until  withdrawn  by  the  presenta- 
tion of  the  check,  hence  they  properly 
filed  their  claim  in  bankruptcy.  "They 
pleaded  in  this  suit  in  reconvention 
for  damages  which  they  claim  re- 
sulted from  the  failure  of  plaintiffs  to 
discharge  their  duty  in  the  matter  of 
the  check.  Had  there  been  no  result- 
ant damage  there  could  be  no  valid 
claim."  Pink  Front  Bankrupt  Store  v. 
Mistrot  &  Co.,  40  Tex.  Civ.  App.  375, 
377,  90  S.   W.  75. 
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(3)    Evidence. 

,  The  words.  "I  protest  the  within" 
written  on  the  back  of  an  order,  and 
proved  to  be  in  the  handwriting  of  the 
person  to  whom  the  order-  is  ad- 
dressed, and  signed  by  him,  are  suf* 
ficient  prima  facie  evidence  of  the  due 
presentment  of  the  order  for  payment 
and  of  its  refusal.  Pridgen  v.  Cox,  13 
Tex.   257. 

Where  the  words  "I  protest  the 
within,"  without  date,  were  written  on 
the  back  of  an  order  payable  in  mer- 
chandise, and  were  proved  to  be  in  the 
handwriting  of  the  person  to  whom 
the  order  was  addressed,  and  signed 
by  him,  it  was  held  that  the  presump- 
tion was  that  the  presentment  and  re- 
fusal were  made  on  the  same  day  the 
order  was  drawn,  and  that  interest 
ran  from  that  date.  Priggen  v.  Cox, 
13  Tex.  257. 
c.    Protest. 

(1)  In  General. 

Laws  Controlling. — The  protest  of 
a  foreign  bill  of  exchange  is  to  be 
made  at  the  time,  in  the  manner  and 
by  the  persons  prescribed  in  the  place 
where  the  bill  is  payable;  but,  as  to 
the  necessity  of  making  a  demand  and 
protest,  and  the  circumstances  under 
which  notice  may  be  required  or  dis- 
pensed with,  these  are  incidents  of  the 
original  contract,  which  are  governed 
by  the  laws  of  the  place  where  the  bill 
was  drawn.  They  constitute  implied 
conditions  upon  which  the  liability  of 
the  drawer  is  to  attach,  according  to 
the  lex  loci  contractus;  and  if  the  bill 
is  negotiated,  the  like  responsibility 
attaches  upon  each  successive  indorse- 
ment, according  to  the  law  of  the 
place  of  the  indorsement.  Raymond 
v.  Holmes,  11  Tex.  54. 

(2)  Time   of   Making   Protest 

A  demand  on  the  maker  of  a  note, 
and  protest  for  nonpayment,  on  the 
last  of  the  three  days  of  grace,  is  suf- 
ficient to  charge  an  indorser.  Cruger 
v.  Lindheim,  4  App.  Civ.  Cases,  §  96, 
16  S.  W.  420;  Carey-Lombard  Lumber 


Co.  i\  First  Nat.  Bank,  86  Tex.  299,  24 
S.  W.  260;  S.  C.  (Civ.  App.),  24  S. 
W.    702. 

In  order  to  fix  by  protest  the  lia- 
bility of  an  endorser  upon  a  promis- 
sory note,  the  protest  should  be  made 
on  the  last  day  of  grace.  Carey-Lom- 
bard Lumber  Co.  v.  First  Nat.  Bank, 
86  Tex.  299,  24  S.  W.  260. 

In  order  to  fix  the  liability  of  the 
indorser,  the  note  was  protested  in 
due  form  on  the  third  day  of  grace, 
life  protest  was  not  premature.  Tht 
note  did  not  mature  for  protest  until 
the  expiration  of  the  third  day  of 
grace.  Carey-Lombard  Lumber  Co. 
v.  First  Nat.  Bank  (Civ.  App.),  24  S. 
W.  702. 

In  Cruger  v.  Lindheim,  4  App.  Civ, 
Cases,  §  96,  16  S.  W.  420,  the  question 
of  protest  was  involved,  and  it  was 
held,  that  the  note  was  entitled  to 
three  days  of  grace,  and  that  because 
it  was  protested  on  the  day  it  would 
have  matured  had  no  days  of  grace 
been  allowed,  the  protest  was  un- 
timely and  of  no  effect  See  Carey- 
Lombard  Lumber  Co.  v.  First  Nat. 
Bank,  86  Tex.  299,  301,  24  S.  W.  260. 

A  promissory  note  waiving  grace 
and  protest  falling  due  on  Sunday,  it 
was  premature  to  protest  it  on  the 
Saturday  preceding.  Such  protest  i& 
a  wrongful  act.  Hirshfield  v.  Ft. 
Worth  Nat.  Bank,  83  Tex.  452,  18  S. 
W.   743. 

In  case  of  a  nonnegotiable  note 
or  a  negotiable  one  without  "days  of 
grace"  falling  due  according  to  its 
face  upon  Sunday,  payment  can  not 
be  required  nor  protest  made  on  the 
preceding  Saturday.  The  following 
Monday  is  the  proper  date  for  pre- 
sentment and  protest  unless  that  is 
also  a  legal  holiday.  Hirshfield  v.  Ft. 
Worth  Nat.  Bank,  83  Tex.  452,  18  S. 
W.    743. 

Revised  Statutes,  articles  8885,  8836, 
and  8887,  do  not  change  the  common 
law  as  to  notes  falling  due  on  Sunday 
except     when     any    one     of    the    days 
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named  in  article  2835  shall  fall  upon 
Sunday,  in  which  case  bills  may  be 
presented,  etc.,  on  the  Saturday  pre- 
ceding. Hirshfield  v.  Ft.  Worth  Nat. 
Bank,  83  Tex.  452,  18  S.  W.  743. 

(3)  Form,  Requisites,  Sufficiency. 
Any  notary  public  who  shall  protest 

any  bill  of  exchange  or  promissory 
note,  for  nonacceptance  or  nonpay- 
ment, shall  set  forth  in  his  protest 
and  in  his  notarial  record  a  full  and 
true  statement  of  what  shall  have 
been  done  by  him  in  relation  thereto, 
according  to  the  facts,  by  specifying 
therein  whether  demand  was  made  of 
the  sum  of  money  in  such  bill  or  note 
specified,  of  whom,  and  when  and 
where  such  demand  was  made.  Arts. 
273,  274,  Rev.  Stats.  Williams  t>. 
Planters/  etc.,  Nat.  Bank,  91  Tex.  651, 
656,  45  S.  W.  690;  Munzesheimer  v. 
Allen,  3  App.  Civ.  Cases,  §  55.  -See 
Payne  v.  Patrick,  21  Tex.  680. 

In  Sheegog  v.  James,  26  Tex.  501, 
the  evidence  was  held  sufficient  to 
show  that  the  contract  upon  which 
the  suit  was  based  was  a  contract  be- 
tween merchant  and  merchant,  and 
that  the  protest  of  the  bill  of  ex- 
change for  nonpayment  and  the  notice 
thereof  to  the  drawers  were  regular 
and  valid,  according  to  the  law  of 
Louisiana,  regulating  the  duties  of 
notaries  public,  and  the  manner  in 
which  bills  and  notes  may  be  presented 
for  acceptance  and  payment  in  the 
city   of    New  Orleans. 

Question  of  Law  and  Fact — 
Whether  or  not  the  certificate  of  pro- 
test is  sufficient  is  a  question  for  the 
court  and  not  one  of  fact.  Munzes- 
heimer v.  Allen,  3  App.  Civ.  Cases, 
§   55. 

(4)  Certificate  of  Protest  as  Evidence. 

Where  the  protest  states  that  notice 
of  demand,  etc.,  was  sent  to  a  partic- 
ular place,  it  is  no  evidence  that  such 
was  the  proper  place;  it  must  be 
proved  otherwise.  Payne  v.  Patrick, 
21    Tex.   680. 

A  certificate  of  the  service  of  notice 


on  defendant,  in  a  protest,  is,  under 
the  statute,  admitted  as  evidence  of 
the  fact.  Art.  5232.  Fisher  v.  Phelps, 
etc.,  Co.,  21  Tex.  551,  554. 

(5)  Evidence  to  Supply  Omissions. 
The  testimony  of  the  notary  is  ad- 
missible to  supply  omissions  in  the 
protest,  as  to  demand  and  notice.  2 
Daniel,  Neg.  Inst,  §  969.  Williams  v. 
Planters/  etc.,  Bank  (Civ.  App.),  44 
S.   W.  6<17,   620. 

(6)  Wrongful    Protest. 

To  prematurely  protest  a  promis- 
sory note  or  bill  of  exchange  is  a 
wrongful  act.  Hirshfield  v.  Ft.  Worth 
Nat.   Bank,  83  Tex.  452,  18  S.  W.  743. 

A  protest  before  due  in  absence  of 
allegation  of  special  damages  would 
give  an  action  only  for  nominal  dam- 
ages. Hirshfield  v.  Ft.  Worth  Nat. 
Bank,  83  Tex.  452,  18  S.  W.  743. 

Language  but  a  Recital  of  Fact — 
The  language  of  a  protest  as  ordi- 
narily used  by  the  notary  in  making 
it  and  in  giving  notice  is  but  a  recital 
of  facts.  In  case  of  a  protest  prema- 
turely made  the  reader  supposed  to 
know  the  law  would  be  informed  that 
it  had  been  made  before  the  paper 
copied  therein  was  due,  and  hence 
would  know  that  the  maker  had  good 
reason  for  not  paying.  This  would  not 
be  libellous  per  se.  Hirshfield  v.  Ft. 
Worth  Nat.  Bank,  83  Tex.  452,  18  S. 
W.  743.  See  the  title  LIBEL  AND 
SLANDER. 

The  regular  fees  having  been  paid 
to  the  notary  making  a  premature 
protest  in  ignorance  of  the  law,  such 
act  was  not  extortion  as  defined  in 
article  2421,  Rev.  Stat.,  nor  are  they 
recoverable,  having  been  voluntarily 
paid.  Hirshfield  v.  Ft.  Worth  Nat. 
Bank,  83  Tex.  452,  18  S.  W.  743. 

(7)  Protest  Fees. 

A  plaintiff  who  has  purchased  and 
acquired  a  negotiable  paper  in  the 
usual  course  of  trade,  before  maturity, 
and  in  good  faith,  without  notice  of 
any  vice  or  infirmity  in  the  original 
transaction,  and  for  a  valuable  consid- 
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eration,  is  entitled  to  recover  the  full 
amount  thereof,  together  with  the 
legal  costs  of  protest.  Petri  v.  First 
Nat.  Bank,  83  Tex.  424,  18  S.  W.  752; 
Denton  Lumber  Co.  v.  First  Nat. 
Bank   (Sup.),  18  S.  W.  962,  963. 

Allegation  that  a  draft  was  drawn 
by  plaintiff  upon  defendant  at  the 
special  instance  and  request,  and  for 
the  sole  use  and  benefit  of  defendant; 
that  he  failed  to  pay  it;  that  it  was 
protested  for  nonpayment,  and  the 
protest  fees  were  $1.25,  and  that 
plaintiff  paid  the  draft  and  protest  fees, 
is  sufficient  pleading  to  warrant  the 
recovery  of  such  protest  fees.  Tinsley 
7'.  Penniman,  8  Tex.  Civ.  App.  495,  29 
S.  W.   175,  affirmed  in  93  Tex.  742. 

Protest  Useless  in  Absence  of 
Drawer  of  Indorser  to  Charge — Fee 
Not  Recoverable. — Hughes,  etc.,  Co. 
v.  McDill,  1  App.  Civ.  Cases,  §§  1266, 
1267. 

Recovery     of      Protest     Fees      for 
Wrongful  Protest. — See  ante,  "Wrong- 
ful Protest,"  X,  D,  2,  c,   (6). 
d.    Notice  of  Dishonor. 
(1)     Necessity   for    Notice. 

(a)  To  Maker  of  Note. 

It  is  not  necessary  to  aver  notice  to 
the  maker  of  a  note.  Beal  v.  Alex- 
ander, 6  Tex.  531,  539. 

(b)  To  Drawer  of  Bill  of  Exchange. 
The   legal    promise    by    the    drawer 

was,  that  the  drawees  would  pay  the 
draft  according  to  its  tenor,  or  upon 
failure  of  payment,  upon  proper 
notice,  pay  it.  Fromme  v.  Kaylor,  30 
Tex.    754,    755. 

By  the  law  merchant,  though  the 
holder  was  not  bound  to  present  the 
bill  for  acceptance,  yet,  if  he  did  so, 
upon  its  dishonor  by  the  refusal  of 
the  drawee  to  accept,  he  was  bound 
to  have  recourse  to  protest  and  notice 
to  fix  the  liability  of  the  drawer.  But, 
by  statute  (O.  &  W.  Dig.  art.  96),  it 
is  provided  that  "the  drawer  of  any 
bill  of  exchange  which  shall  not  be 
accepted  when  presented  for  accept- 
ance,   shall    be    immediately    liable    for 


the  payment  thereof;  and  the  holder 
of  such  bill  may  secure  and  fix  the 
liability  of  any  indorser  thereof,  by 
instituting  suit  against  such  drawer, 
within  the  time  and  in  the  manner 
prescribed  by  the  first  and  second  sec- 
tions of  this  act."  And  according  te 
the  construction  placed  upon  the  stat- 
ute in  Thatcher  v.  Mills,  14  Tex.  13, 
the  refusal  of  the  drawee  to  accept 
had  the  effect  to  fix  the  liability  of 
the  drawer  immediately,  without  the 
necessity  of  protest  and  notice  or  suit. 
Carson  v.  Russell,  26  Tex.  452,  456. 
See  Durrum  v.  Hendrick,  4  Tex.  495; 
Yale  v.  Ward,  30  Tex.  17,  18,  23;  Cole 
v.  Wintercost,  12  Tex.  118,  120;  For- 
rest v.  Rawlings,  35  Tex.  626; 
Thatcher  v.  Mills,  14  Tex.  13,  17; 
Earnest  v.  Taylor,  25  Tex.  Supp. 
37,  39. 

''Since  the  accommodated  drawer  is 
ultimately  liable  and  after  payment  of 
the  draft  has  no  recourse  upon  the  ac- 
ceptor, he  can  not  be  injured  by  fail- 
ure to  get  notice  (of  nonpayment).  In 
an  ordinary  case,  since  the  drawer 
who  has  paid  the  bill  upon  its  dis- 
honor may  proceed  against  the  ac- 
ceptor for  indemnity,  the  law  requires 
that  he  shall  be  notified  of  the  dis- 
honor, so  that  he  may  take  prompt 
action  to  make  himself  whole.  The 
reason  of  the  rule  does  not  apply  as 
to  the  accommodated  drawer,  and 
therefore  the  rule  does  not  apply  to 
him."  Kildare  Lumber  Co.  v.  Atlanta 
Bank,  91   Tex.  95,   102,  41   S.  W.  64. 

If  an  acceptor  of  an  unnegotiated 
bill  was  not  liable  to  the  payee  because 
the  latter  knew  that  he  was  only  an 
accommodation  acceptor,  then  it  fol- 
lows, for  the  same  reason,  that  the 
drawer  was  liable,  and  that  no  suit  or 
protest  was  necessary  to  fix  his  liabil- 
ity.    Lewis  v.  Parker,  33  Tex.  121. 

A  draft  drawn  by  an  agent  on  his 
principal,  in  the  usual  course  of  his 
business,  is  as  if  drawn  by  the  princi- 
pal on  himself;  such  a  principal  is  not 
entitled  to  protest,  notice,  or  other  dil- 
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igence    necessary    to    bind    ind,orsers. 
Raymond  v.  Mann,  45  Tex.  301. 

<c)   To  Indorser. 

To  fix  the  liability  of  an  indorser, 
whose  indorsement  was  made  after 
maturity  of  a  note,  the  holder  must  use 
diligence  in  presenting  the  note  to  the 
maker  and  demanding  payment  of  liim, 
and  must  give  notice  to  the  indorser  cf 
the  demand  and  nonpayment.  A  peti- 
tion on  an  indorsement  after  maturity 
is  bad  on  general  demurrer  unless  it 
alleges  such  demand  and  notice.  Win- 
ston v.  Kelly,  33  Tex.  354.  See  Fisher 
r.  Phelps,  etc.,  Co.,  21  Tex.  551,  554. 

In  the  case  of  bills  and  notes,  the  in- 
dorser to  whom  notice  is  duly  given  is 
liable,  although  notice  be  not  given  by 
the  holder  to  the  drawer  of  a  prior  in- 
dorser. Beal  v.  Alexander,  6  Tex.  531, 
539. 

Accommodation  Indorser. — In  Gray- 
son v.  Taylor,  14  Tex.  672,  674,  it  is 
said:  'Moreover,  this  was  accommoda- 
tion paper,  indorsed  for  the  accommo- 
dation of  the  maker  and  owner,  and,  it 
would  seem,  the  indorser  was  not,  by 
the  law  merchant,  entitled  to  notice  of 
the  nonpayment." 

<d)  Sureties — Guarantors. 

Sureties  claimed  that  they  were  re- 
leased by  the  negligence  of  the  payee 
in  not  giving  notice  of  the  nonpay- 
ment. They  did  not  show  that  the 
principal  had  property  from  which  the 
sureties  could  have  made  themselves 
safe.  Held,  not  error  to  refuse  to  sub- 
mit the  alleged  defense  to  the  jury;  be- 
sides, it  does  not  appear  that  the  payee 
was  under  any  legal  obligation  to  give 
such  notice.  Officer  v.  Marshall,  9 
Tex.  Civ.  App.  428,  29  S.  W.  246. 

<2)  Object  of  Notice. 

The  object  of  demand  and  notice  is 
to  secure  the  drawer  or  indorser  from 
loss — not  actual  loss,  necessarily,  but 
from  any  possible  loss  by  delay  in 
making  the  demand  of  payment  of  the 
principal  party,  and  notifying  the  in- 
dorser of  his  fault.     First  Nat.  Bank  v. 


Bonner  (Civ.  App.),  27  S.  W.  698,  690 
(see  93  Tex.  639,  no  op.). 
.  The  reason  of  the  rule  requiring  no- 
tice of  the  nonacceptance  or  nonpay- 
ment of  the  bill  to  be  given  to  the 
drawer  is  to  enable  him  forthwith  to 
withdraw  from  the  possession  of  the 
drawee  such  effects  as  he  may  have  in 
his  hands,  and  to. afford  an  opportunity 
to  the  drawer  and  indorsers  to  obtain 
security  from  the  persons  to  whom 
they  are  entitled  to  resort  for  indem- 
nity. Durrum  v.  Hendrick,  4  Tex.  495, 
501;  Johnson  v.  First  Nat.  Bank  (Civ. 
App.),  29  S.  W.  677,  678. 

(3)  Place  of  Giving  Notice. 

When  notice  is  sent  by  mail,  the 
proper  direction  of  the  letter  contain- 
ing it  is  to  the  postoffice  where  the 
party  notified  usually  receives  his  let- 
ters. This  general  rule  may  be  modi- 
fied by  circumstances  (such  as  his  res- 
idence in  a  large  or  small  town,  or  in 
the  country,  or  near  two  towns  or 
postoffices,  at  which  he  receives  let- 
ters), which  may  diminish,  without  en- 
tirely destroying,  the  presumption  of 
his  having  received  -the  letter.  Payne 
v.  Patrick,  21  Tex.  680,  687. 

(4)  Who  May  Give  Notice, 
(a)  In  General 

Properly,  the  holder  of  the  bill 
should  present  it,  or  have  it  done  by 
an  agent  competent  to  give  a  legal  re- 
ceipt for  the  money.  Payne  v.  Patrick, 
21  Tex.  680,  684. 

Any  person  who  happens,  whether 
by  accident  or  otherwise,  to  be  the 
holder  at  the  time  a  bill  becomes  due, 
although  he  has  no  right  to  require 
payment  for  his  own  benefit,  may  and 
ought  to  demand  payment,  and  give 
notice  of  the  nonpayment,  so  as  to  pre- 
vent loss.  Payne  v.  Patrick,  21  Tex. 
680,  684. 

The  person  giving  the  notice  should 
be  a  party  to  the  bill,  or  some  one  act- 
ing under  his  authority,  and  liberal 
presumptions  will  be  indulged  in  favor 
of  such   authority  where   the   contrary 


Digitized  by 


Google 


1002 


Bills,  Notes  and  Checks 


is  not  made  to  appear.  Payne  v.  Pa- 
trick, 21  Tex.  680. 

It  seems  that  any  one  who  is  a  party 
to  a  bill  may  give  notice  of  its  dis- 
honor.    Payne  v.  Patrick,  21  Tex.  680. 

Notice  from  the  person  entitled  at 
the  time  to  call  for  payment  or  reim- 
bursement is  now  held  to  be  sufficient, 
although  it  is  said  formerly  to  have 
been  otherwise.  Beal  v.  Alexander,  6 
Tex.  531,  539. 

(b)  Inurement   to    Benefit    of    Parties 
Liable. 

Notice  from  the  holder,  or  any  one 
liable  upon  the  note  or  bill,  is  sufficient 
to  bind  a  prior  indorser;  so,  if  the 
holder  or  any  other  party  give  notice 
but  to  the  person  who  is  his  imme- 
diate indorser  on  the  note,  yet,  if  no- 
tice be  communicated  by  the  latter 
without  laches  to  the  prior  parties,  the 
holder  may  avail  himself  of  such  com- 
munication of  notice.  Beal  v.  Alexan- 
der, 6  Tex.  531. 

Notice  from  the  holder  or  any  other 
party  will  inure  to  the  benefit  of  every 
other  party  who  stands  between  the 
person  giving  the  notice  and  the  per- 
son to  whom  it  is  given.  Therefore  a 
notice  from  the  last  indorsee  to  the 
first  indorser  will  operate  as  a  notice 
from  each  of  the  intermediate  indors- 
ers.  It  is  not  necessary  that  notice 
should  come  immediately  from  the 
holder,  since  it  does  come  from  one 
who  is  liable  to  pay  the  note  and  is  en- 
titled to  reimbursement  from  such 
prior  parties.  Beal  v.  Alexander,  6 
Tex.  531,  539. 

(5)  Form  and  Requisites. 

Where  a  draft  was  payable  to 
George  W.  Reed  and  the  notary,  in 
making  the  protest,  mistook  the  name 
for  George  N.  Reid,  and  carried  the 
mistake  into  the  notice  of  protest,  the 
mistake  was  held  to  be  immaterial. 
Reid  v.  Reid,  11  Tex.  585. 

(6)  Evidence  of  Notice, 
(a)  Burden  of  Proof. 

The  payee  of  a  bill  of  exchange,  who 


seeks  to  recover  against  th£  drawer 
for  its  nonpayment  by  the  acceptor,, 
and  avers  and  relies  on  the  facts  of 
protest  for  such  nonpayment,  and  no- 
tice thereof  given  to  the  maker,  to  en- 
title him  to  sue,  must  prove  the  notice. 
Thatcher  v.  Mills,  14  Tex.  13,  17;  Car- 
son v.  Russell,  26  Tex.  452;  Earnest  v. 
Taylor,  25  Tex.  Supp.  37. 

The  fact  of  notice  of  demand  and 
nonpayment,  if  not  embodied  in  the 
protest,  must  be  proved  otherwise,  as 
the  protest  is  not  evidence  of  any  fact 
not  therein  noted.  Fisher  v.  Phelps^ 
etc.,  Co.,  21  Tex.  551. 

(b)  Evidence   as   to   Notary's   Mailing; 
Notice. 

Where,  in  such  case,  no  other  notice 
was  proved  by  the  plaintiff  than  that 
the  notary  public,  who  protested  the 
draft  in  the  city  of  New  Orleans,  put 
into  the  postoffice  a  letter  containing 
sudi  notice,  addressed  to  the  maker  at 
that  place,  and  it  appeared  that  said 
maker  resided,  at  the  making  of  said 
draft,  at  San  Marcos,  Hays  county, 
Texas,  and  so  continued  ever  since- 
and  no  facts  were  shown  to  excuse  the 
failure  to  give  notice;  held,  that  a  ver- 
dict rendered  in  favor  of  the  plaintift 
was,  not  sustained  by  the  proof.  Earn- 
est v.  Taylor,  25  Tex.  Supp.  37. 

The  notary  public  acts  for  the  holder 
in  giving  notice,  and  it  is  incumbent 
upon  the  latter  to  see  that  the  notary 
is  correctly  informed  as  to  defendant's 
residence,  or  that  he  exercises  due  dil- 
igence to  find  it;  and,  until  that  is  done, 
the  mailing  of  a  notice,  directed  to  the 
place  where  the  bill  was  executed,  wiir 
not  be  sufficient.  Earnest  v.  Taylor, 
25  Tex.  Supp.  37. 

Inquiry,  by  the  notary,  of  persons 
who  were  strangers  to  the  bill,  and  no 
reason  shown  why  application  was  not 
made  to  the  other  parties  to  the  bill,  is 
not  the  exercise  of  due  diligence  to 
find  the  drawer's  residence.  Earnest 
v.  Taylor,  25  Tex.  Supp.  37. 

Testimony  to  prove  that  dealings 
had    passed    between    die    payee   and" 
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•drawer,  of  a  character  that  the  latter 
must  have  known  the  former's  resi- 
dence, offered  by  the  drawer  to  show 
^affirmatively  the  want  of  excuse  on  the 
j>art  of  the  notary  in  failing  to  give 
him  proper  notice,  is  pertinent,  and, 
therefore,  admissible.  Earnest  v.  Tay- 
lor, 25  Tex.  Supp.  37. 

An  interrogatory  to  the  plaintiff  to 
prove  such  dealing  should  not  have 
been  stricken  out.  It  was  not  perti- 
nent. Earnest  v.  Taylor,  25  Tex. 
Supp.  37. 

(c)    Recital    in    Mortgage  Given  after 
Dishonor. 

Where  the  indorser  of  a  note,  after 
its  dishonor,  gives  a  mortgage  to  se- 
cure its  payment,  reciting  the  receipt 
of  notice  of  the  dishonor,  it  is  not  nec- 
essary in  a  suit  on  the  note  and  mort- 
gage to  prove  the  notice.  Grayson  v. 
Taylor,  14  Tex.  672. 
8i  Fixing    Liability    by    Institution    of 

Suit 
a.  In  General. 

The  diligence  prescribed  as  requisite 
to  charge  the  indorser  or  drawer  of 
negotiable  paper  is  substituted  for  the 
demand  and  notice  required  by  the  law 
merchant,  and  it  is  only  necessary  that 
it  should  be  employed  where  demand 
and  notice  were  necessary.  Durrum 
v.  Hendrick,  4  Tex.  495,  499. 

"The  statute  simply  prescribes  an 
additional  method  of  fixing  liability  of 
the  indorser,  which  was  not  known  to 
the  law  merchant.  Its  object  in  re- 
quiring suit  to  be  brought  to  the  first 
term  was  the  same  that  underlies  the 
requirements  of  the  common  law,  i.  e., 
to  protect  the  indorser.  It,  however, 
relaxed,  in  favor  of  the  holder,  the 
rules  of  commercial  law,  by  dispensing 
with  the  necessity  of  a  compliance 
with  those  rules."  First  Nat.  Bank  v. 
Bonner  (Civ.  App.),  27  S.  W.  698,  699 
(see  93  Tex.  639,  no  op.). 

The  act  of  this  state  prescribing  suit 
to  the  first  term,  etc.,  as  "a  mode  of  es- 
tablishing the  liabilities  of  drawers  and 
indorsers    (art.    229,    Pas.    Dig.),    is    in 


no  sense  a  statute  of  limitations.  Shep- 
ard  v.  Phears,  35  Tex.  768. 

The  provisions  of  the  act  of  March 
20,  1848  (Pas.  Dig.,  arts.  229,  230,  231) ,. 
requiring  suits  to  fix  the  liability  of 
drawers  and  indorsers  to  be  brought  to 
the  first  or  the  second  term  of  the 
court,  can  not  be  regarded  as  a  stat- 
ute of  limitation  within  the  meaning  of 
the  forty-third  section  of  the  twelfth 
article  of  the  state  constitution  of  1869„ 
which  declares  the  statutes  of  limita- 
tion to  have  been  suspended  by  the  so- 
called  act  of  secession  of  January  28, 
1861.     Davidson  v.  Peticolas,  34  Tex.  27. 

"The  statute,  like  the  law  merchant, 
required  a  certain  thing  to  be  done 
to  fix  the  liability,  without  which  the 
holder  of  a  bill  could  not  recover 
either  against  the  indorser  or  drawer. 
It  imposed  no  limitation  upon  the 
time  within  which  an  established  right 
might  be  enforced.  It  prescribed  that 
which  was  necessary  to  do  before  the 
right  itself  was  established,  and,  there- 
fore, this  case  is  not  affected  by  the 
act  of  January  13,  1862,  by  the  ordi- 
nance of  1866,  nor  by  the  constitution 
of  1869.  See  Pace  v.  Hollaman,  31 
Tex.  158."  Davidson  v.  Peticolas,  34 
Tex.  27,  35. 

b.  Object  of  Statutory  Remedy. 

The  Texas  statute  providing  this- 
remedy  was  construed  in  the  case  of 
Petty  v.  Cleveland,  2  Tex.  406,  to  have 
intended!  to  secure  to  the  surety  a 
personal  privilege,  that  of  not  being 
sued  before  his  principal,  but  not  to 
make  it  a  condition  upon  which  the 
liability  of  the  surety  should  depend. 
See  Yale  v.  Ward,  30  Tex.  17,  18,  23. 

c.  Strict  Compliance  with  Statute. 
"As  the  statute  under  which  the  suit 

was  brought  is  designed  to  fix  the 
mode  in  which  the  liability  of  indors- 
ers should  be  established,  different 
from  the  law  merchant,  dispensing 
with  notice  to  them  in  any  other  way. 
as  far  as  they  are  concerned,  the  requi- 
sitions of  it  are  required  to  be  strictly 
complied    with;    and    if    suit    was    not 
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brought  to  the  first  term,  the  reason 
of  so  omitting  to  commence  the  suit 
before  the  second  term  should  be  al- 
leged and  proven.  (See  art.  2528, 
Hart.  Dig.)"  Elliott  v.  Wiggins,  16 
Tex.  596,  597. 

d.   Against  Whom  Suit  Brought 
(1)    In  General 

The  holder  of  a  bill  of  exchange  may 
secure  and  fix  the  liabilities  of  any 
drawer. or  indorser  of  such  bill  of  ex- 
change, without  protest  or  notice,  by 
instituting  suit  against  the  acceptor 
of  such  bill  of  exchange.  Yale  v. 
Ward,  30  Tex.   17,   18. 

"It  is  the  suing  of  the  maker  which 
fixes  the  liability  of  the  indorser,  un- 
der the  statute;  and  where  that  is  un- 
necessary, it  can  not  be  necessary  to 
sue  the  indorser  himself  to  the  first 
term,  in  order  to  fix  his  liability.  The 
diligence  prescribed  by  the  statute,  as 
a  substitute  for  that  required  by  the 
law  merchant,  is  the  suing  of  the 
maker,  not  the  indorser.  (Hart.  Dig., 
arts.  2520,  2528.)"  Insall  v.  Robson,  16 
Tex.  128,  129;  Tooke  t\  Taylor,  31 
Tex.  1,  5;  Griffith  v.  Gary,  31  Tex. 
163;  Elliott  v.  Wiggins,  16  Tex.  596, 
597;  Griffin  v.  Chubb,  16  Tex.  219,  221; 
Hutchins  v.  Flintge,  2  Tex.  473,  475; 
Cartwright  v.  Roff,  1  Tex.  78;  Smith 
&  Co.  v.  Ojerholm,  93  Tex.  35,  53  S. 
W.    341,   affirming   51    S.   W.    37. 

The  4th  section  of  the  act  to  regu- 
late proceedings  in  the  district  court 
quoted  and  compared,  to  show  the  dis- 
tinction between  the  remedy  and  the 
right,  the  fixing  liability  and  suing  the 
parties.  Pas.  Dig.,  art.  1426,  note  535. 
To  fix  the  liability,  a  suit  against  the 
acceptor  is  a  condition  precedent.  Yale 
r.  Ward,  30  Tex.  17,  18. 
(2)  Maker  Residing  beyond  State 
Limits — Suits  against  Indorser. 
Where  the  maker  resided  beyond  the 
limits  of  the  state,  and  the  indorser 
was  sued  at  the  first  term  of  the  court 
after  the  note  matured,  he  was  held 
to  be  liable.  Wexel  v.  Cameron,  etc., 
Co.,   31   Tex.   614. 


(3)    Effect  of  Bringing  All  Parties  in* 
Court  by  Indorser. 

Where  the  indorsee  of  a  promissory 
note  was  made  a  defendant  to  a  suit 
by  the  indorser  against  the  maker,  » 
sequestrate  certain  property  which  was 
mortgaged  to  secure  the  payment  of 
the  note,  and  the  suit  was  commenced 
before  the  note  was  due,  and  the  in- 
dorsee answered  at  the  second  term 
of  the  court,  praying  judgment  against 
both  maker  and  indorser,  for  the 
amount  of  the  note;  and  the  indorser 
demurred,  on  the  ground  that  the  in- 
dorsee had  not  sued  him  to  the  first 
term  of  court,  or,  etc.,  the  supreme 
court  said:  It  is  the  maker  and  not  the 
indorser  who  is  to  be  sued  to  the  first 
or  second  term  of  the  court,  in  or- 
der to  fix  the  liability  of  the  latter. 
Besides,  both  the  holder  and  maker  of 
the  note  were  brought  into  court  by 
the  plaintiff  before  the  first  term  of 
the  court.  There  was  no  necessity  for 
another  suit  when  all  the  parties  were 
before  the  court.  Griffin  v.  Chubb,  1< 
Tex.  219. 

e.   When  Suit  Must  Be  Brought. 
(1)    In  General 

The  expression  "due  diligence"  used 
in  the  statutes  is  held  to  mean  "bring- 
ing suit  at  the  first  term,"  and  if  not 
at  the  first,  then  "with  cause  shows 
at  the  second  term"  after  the  accrual 
of  the  cause  of  action.  Thompson  t». 
Payne,  21  Tex.  621;  Tooke  v.  Taylor, 
31  Tex.  1,  5;  Gooch  v.  Parker,  16  Tex. 
Civ.  App.  256,  41  S.  W.  662;  Kampmann 
v.  Williams,  70  Tex.  568,  8  S.  W.  310; 
Elliott  v.  Wiggins,  16  Tex.  596;  Mc- 
Clelland v.  Slauter,  30  Tex.  497,  499; 
Chandler  v.  Westfall.  30  Tex.  475;  Reid 
v.  Reid,  11  Tex.  5<85,  591:  Behrns  r. 
Rogers  (Civ.  App.),  40  S.  W.  419.  421; 
Durrum  v.  Hendrick,  4  Tex.  495;  Yale 
v.  Ward,  30  Tex.  17,  18,  23;  Smith  & 
Co.  v.  Ojerholm.  93  Tex.  35,  53  S.  W. 
341.  affirming  51   S.  W.  37. 

"The  liability,  therefore,  must  arise, 
if  at  all,  under  the  provisions  of  our 
statute  that  establish  the  liability  by  a 
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suit  brought  to  the  first  term  of  the 
court  after  failure  of  payment,  or  to 
the  second  term,  and  showing  good 
cause  why  suit  was  not  instituted  be- 
fore the  -first  term  next  after  the  right 
of  action  accrued.  (Art.  2528,  Hart. 
Dig.)"  Bailey  v.  Heald,  note  33,  14 
Tex.  226,  227. 

If  S.  is  to  be  treated  as  an  indorser, 
then  the  plaintiff  should  'have  brought 
his  suit  to  the  first  term  of  the  court 
after  maturity  of  the  note,  or  to  the 
second  term,  explaining  the  delay. 
Shepard  v.  Phears,  35  Tex.  763,  771. 

Suit  in  April,  1867,  against  indorsers 
in  blank  of  a  note  due  in  1861,  wfthout 
averments  or  proof  showing  when  the 
indorsements  were  made,  or  why  suit 
was  not  brought  to  the  first  or  second 
terms  of  court  after  maturity  of  the 
note.  Held,  that  judgment  for  plain- 
tiffs must  be  reversed  and  the  cause 
be  dismissed.  Jones  v.  Ritter,  32  Tex. 
717. 

(2)  What    Constitutes    Suit    at    First 
Term. 

Where,  after  the  maturity  of  a  note, 
there  was  not  time  to  obtain  service  for 
the  next  ensuing  (February)  term  of 
eourt,  and  the  suit  was  brought  to  the 
following  (April)  term,  this  was  suffi- 
cient to  fix  the  liability  of  an  indorser 
of  the  note,  as  it  was,  in  legal  effect,  a 
bringing  of  the  suit  to  the  first  term 
after  the  maturity  of  the  note,  as  re- 
quired by  the  statute.  Rev.  Stats.,  art. 
304.  Vitkovitch  v.  Kleinecke,  33  Tex. 
Civ.  App.  20,  75  S.  W.  544. 

(3)  Mere  Institution  of  Suit—Suppres- 
sion of  Process. 

The  mere  institution  of  the  suit,  with 
a  suppression  of  process,  does  not  fix 
the  liability  of  the  indorser.  The  fix- 
ing the  liability  must  have  a  common- 
sense  interpretation.  Hoffman  v.  Cage, 
31  Tex.  595. 

The  note  feH  due  June  9th,  1861;  the 
suit  was  commenced  November  25th, 
1861;  no  citation  was  issued  against  the 
maker  until  November  17th,  1865,  and 


no  citation  ever  issued  against  the  in- 
dorser; the  first  stay  law  was  passed 
December  7th,  1861,  the  2d  section 
whereof  excludes  parties  "who  have 
cases  now  pending  in  court/'  Pas. 
Dig.,  art.  5127.  The  law  did  not  arrest 
the  process,  and  the  court  must  pre- 
sume that  the  plaintiff  countermanded 
its  issuance.  The  liability  of  the  in- 
dorser was  not  fixed.  Pas.  Dig.,  art. 
229,  note  290.  Hoffman  v.  Cage,  31  Tex. 
595. 

(4)  When  Suit  at  Second  Term  War- 
ranted. 

Prevalence  of  Fatal  Epidemic.— The 
prevalence  of  a  fatal  epidemic,  it  seems, 
is  "good  cause"  why  suit  was  not 
brought  to  the  first  term  of  court  after 
maturity  of  an  endorsed  note,  so  as  to 
warrant  suit  to  the  second  term  against 
the  endorser.  Harrison  v.  Sheirburn,  36 
Tex.  73. 

Time  before  Term  Considered— Ir- 
regularity of  Mail. — Where  the  drawer 
and  indorser  of  a  draft  resided  in  Titus 
county,  and  the  draft  was  drawn  on  a 
house  in  New  Orleans  and  was  pro- 
tested for  nonpayment,  it  appeared 
that  from  the  maturity  of  the  draft 
until  the  commencement  of  the  first 
term  of  the  court  in  Titus  county 
only  sixteen  days  intervened,  and  that 
sometimes  letters  were  received  from 
ten  or  twelve  days,  and  sometimes 
thirty  days,  showing  great  irregularity, 
ranging  from  ten  to  thirty  days,  and 
the  holder  of  the  draft  resided  in  New 
Orleans,  it  was  held  that  the  circum- 
stances afforded  good  cause  why  suit 
was  not  brought  against  the  drawer 
to  the  first  term  of  the  court  after  the 
accrual  of  the  cause  of  action.  Bailey 
v.   Heald,  note  33,   14  Tex.  226. 

If  the  April  term  is  to  be  held  the 
second  term  after  the  maturity  of  the 
notes,  then  the  fact  that  there  was  not 
sufficient  time  to  obtain  service  to  the 
February  term,  was  a  sufficient  excuse 
for  the  failure  to  bring  the  suit  to 
that  term.  Vitkovitch  v.  Kleinecke,  33 
Tex.  Civ.  App.  20,  75  S.  W.  544. 
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Laches  of  Holder  in  Finding  Maker's 
Residence. — Where  by  the  use  of  rea- 
sonable diligence  the  holder  of  a  note 
might  have  ascertained  the  residence 
of  the  indorser  in  time  to  fix  his  lia- 
bility by  suit  at  the  first  term  of  court 
after  maturity,  his  failure  to  do  so  was 
not  excused  by  his  ignorance  of  such 
indorser's  residence.  Smith  &  Co.  v. 
Ojerholm,  18  Tex.  Civ.  App.  Ill,  44 
S.  W.  41. 

Extension  of  Time  to  Principal. — 
Where  a  note  was  indorsed  after  its 
maturity  in  consideration  of  an  ex- 
tension of  time,  a  failure  to  bring  suit 
at  the  first  term  thereafter  would  not 
release  the  indorser  unless  it  be  shown 
that  such  extension  of  time  had  then 
already  expired;  and  in  support  of  a 
judgment  against  such  indorser  it  will 
be  presumed  that  suit  was  not  brought 
until  after  such  extension  had  been 
given.  Hollimon  v.  Karger,  30  Tex. 
Civ.  App.  558,  71   S.  W.  299. 

Question  of  Law  and  Fact. — It  seems 
that  whether  good  cause  is  shown  for 
not  bringing  suit  to  the  first  term  of 
the  court  against  the  maker  of  a  note 
or  drawer  of  a  draft,  in  order  to  fix 
the  liability  of  the  indorser,  is  a  ques- 
tion for  the  jury  and  not  for  the  court. 
Bailey  v.  Heald,  note  33,  14  Tex.  226. 

E.    WAIVER  AND  EXCUSES. 
1.    Waiver, 
a.    In  General 

Waiver  is  not  the  revival  of  the 
claim  of  recourse  against  the  party 
liable  but  a  declaration  that  there  was 
no  ground  for  the  only  plea  on  which 
it  could  be  discharged.  First  Nat. 
Bank  v.  Bonner  (Civ.  App.),  27  S.  W. 
698,  699  (see  93  Tex.  639,  no  op.). 
1>.  Waiver  before  Maturity. 
(1)    Embodied  in  Instrument 

When  the  waiver  is  embodied  in  the 
instrument  itself,  it  enters  into  the 
contract  of  every  party  who  signs, 
whether  as  drawer,  maker,  acceptor,  or 
indorser.  Leeds  v.  Hamilton  Paint, 
etc.,  Co.  (Civ.  App.),  35  S.  W.  77,  78. 

The  waiver  of  protest  on  the  face  of 


the  note  is  a  waiver  by  the  indorser  as 
well  as  the  makers,  and  attachment 
upon  proper  cause,  may  at  once  issue 
against  the  indorser  as  well  as  the 
makers.  Smith  v.  Pickham,  8  Tex. 
Civ.  App.  326,  28  S.  W.  565. 

This  right  of  waiver,  and  its  effect 
with  reference  to  the  dispensing  of  the 
conditions  on  which  the  liability  of  the 
indorser  is  ordinarily  fixed,  is  fully 
recognized  by  our  supreme  court  is 
Williams  v.  Merchants'  Nat.  Bank,  67 
Tex.  606,  609,  4  S.  W.  163.  So  the  su- 
preme court  has  held,  that  the  in- 
dorser "would  be  liable  for  the  stipu- 
lated collection  of  fees  if  the  principal 
would."  Jones  v.  Smith,  4  Tex.  Civ. 
App.  353,  26  S.  W.  240;  Smith  v.  Pick- 
ham,  8  Tex.  Civ.  App.  326,  329,  28  S. 
W.  565. 

(2)  Embodied  in  Separate  Instrument 

The  payee  of  a  note  given  for  the 
price  of  land,  who  indorses  it  in  blank, 
waives  protest,  where,  in  the  same 
transaction,  he  assigns  by  separate  in- 
strument his  lien  as  vendor,  andthereis 
waives  protest  of  the  note.  Robert- 
son v.  Parrish  (Civ.  App.),  39  S.  W. 
646. 

"If  plaintiff  relies  on  the  letter  writ- 
ten by  defendant  to  it  as  evidencing  a 
contract  to  waive  protest  and  suit 
within  the  time  prescribed  by  statute, 
then,  in  order  for  it  to  have  that  ef- 
fect, it  must  be  made  to  appear  that 
the  defendant  so  intended  it;  but,  if 
the  letter  be  relied  on  as  constituting 
an  estoppel,  it  might  have  that  effect 
without  its  being  so  specifically  in- 
tended. Westbrook  v.  Guderian,  I 
Tex.  Civ.  App.  406,  22  S.  W.  59/'  First 
Nat.  Bank  v.  .McCord  (Civ.  App.),  31 
S.  W.  1003. 

(3)  Effect  of  Waiver  of  Presentment, 
etc. 

When  presentment  of  a  bill  or  note 
at  maturity  and  notice  of  protest  have 
been  waived  by  the  party  entitled  to 
them,  under  the  law,  the  holder  is  ex- 
cused   from     performing     these     acts. 
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Leeds  v.  Hamilton  Paint,  etc.,  Co. 
(Civ.  App.),  35  S.  W.  77,  78. 

The  waiver  of  presentment  for  pay- 
ment, protest,  and  notice  of  protest 
fixed  the  liability  of  the  indorser,  just 
as  the  protest  would  have  done  had  it 
been  required  and  made.  Leeds  v. 
Hamilton  Paint,  etc.,  Co.  (Civ.  App.), 
35  S.  W.  77,  78. 

"When,  in  a  promissory  note,  pre- 
sentment for  payment,  notice  of  non- 
payment, protest,  and  notice  of  pro- 
test, and  diligence  in  bringing  suit 
against  any  party  thereto  have  been 
waived  by  the  party  entitled  to  them, 
the  holder  is,  under  the  law,  excused 
from  performing  any  of  the  acts  so 
waived.  Such  waiver  enters  into  the 
contract  of  every  party  who  signs, 
whether  as  drawer,  maker,  acceptor, 
or  indorser.  Leeds  v.  Hamilton  Paint, 
•etc.,  Co.  (Civ.  App.),  35  S.  W.  77; 
Daniel,  Neg.  Inst,  §  1092/'  Williams 
Bros.  v.  Rosenbaum  (Civ.  App.),  79 
S.  W.  594,  595. 

The  waiver  of  acceptance  by  the 
drawer  of  a  bill  of  exchange,  payable 
at  a  certain  period  after  its  date,  has 
the  effect  of  putting  the  drawer  in  the 
same  situation  as  if  the  bill  had  been 
presented  and  acceptance  refused.  Car- 
son v.  Russell,  26  Tex.  452. 

A  waiver  by  the  indorser  of  suit 
against  the  maker  at  the  first  term  of 
court,  which  is  accepted  by  the  in- 
dorsee, does  not  prevent  the  indorsee 
from  suing  the  maker  and  indorser  at 
the  first  term.  Cummings  v.  Rice,  9 
Tex.  527. 

<4)    Waiver  of  Protest  and  Notice  as 
Waiver  of  Demand. 

Wherever  it  was  decided  that  a 
waiver  of  protest  and  notice  did  not 
dispense  with  a  presentation  or  de- 
mand, it  was  so  decided,  from  evi- 
dence of  the  meaning  of  the  parties 
attached  to  the  waiver,  derived  from 
local  custom  and  other  attending  cir- 
cumstances. Sydnor  v.  Gascoigne,  11 
Tex.   449,   456. 

Where  the    indorser     "waived     pro- 


test," and  suit  was  not  brought  to 
first  term,  etc.,  and  the  transaction 
was    between    merchants,     the     court 

!  held  that  a  demand  was  not  necessary; 

!  and  the  plaintiff  recovered  upon  proof 
of  the  note  and  indorsements,  and  the 
fact  as  to  the  parties  being  merchants 
alone.  Sydnor  v.  Gascoigne,  11  Tex. 
449. 

c.   Waiver  after  Maturity. 

An  indorser  may  waive  the  neglect 
of  the  holder  of  a  promissory  note  to 
make  demand,  and  to  give  notice  of 
nonpayment  by  the  principal.  First 
Nat.  Bank  v.  Bonner  (Civ.  App.),  27 
S.  W.  698,  699  (see  93  Tex.  639,  no  op.). 

A  party  to  a  bill  of  exchange,  who 
has  been  relieved  from  responsibility 
thereon  through  failure  of  the  holder 
to  present  it  in  proper  time,  may  waive 
the  consequences  of  such  neglect. 
Stone  v.  Smith,  30  Tex.  138,  139. 

The  principle  applies  equally  to  a 
failure  to  sue  at  the  first  term  of  the 
court  after  maturity.  The  statute 
simply  prescribes  an  additional  method 
of  fixing  liability  of  the  indorser,  which 
was  not  known  to  the  law  merchant. 
Its  object  in  requiring  suit  to  be 
brought  to  the  first  term  was  the  same 
that  underlies  the  requirements  of  the 
common  law,  i.  e.,  to  protect  the  in- 
dorser. First  Nat.  Bank  v.  Bonnet 
(Civ.  App.),  27  S.  W.  698,  699  (see  93 
Tex.  639,  no  op.). 

A  promise  made  by  the  indorser  to 
pay  the  note,  after  he  has  knowledge 
of  the  failure  to  demand  payment  and 
give  notice,  is  a  waiver.  Stone  v. 
Smith,  30  Tex.  138,  139;  First  Nat. 
Bank  v.  Bonner  (Civ.  App.),  27  S. 
W.  698,  699  (see  93  Tex.  639,  no  op.) 

To  fix  the  liability  of  the  drawers 
it  is  necessary,  on  the  part  of  the  plain- 
tiff, to  prove  presentation  for  payment, 
refusal  to  pay,  and  notice  to  the 
drawer,  but  this  legal  diligence  can  be 
dispensed  with  by  proof  that  the 
drawer  had  promised  subsequently  to 
pay  the  debt.  Cole  v.  Wintercost,  12 
Tex.   118,  120. 
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See  Cole  v.  Wintercost,  12  Tex.  118, 
for  proof  which  would  not  amount  to 
an  admission  of  a  particular  claim,  or 
to  a  waiver  of  a  failure  to  use  due  dili- 
gence to  collect  a  bill  of  exchange. 

Where  S.  sold  a  draft,  which  was 
payable  to  himself  or  bearer,  without 
indorsing  it,  if  he  promised  to  refund 
if  the  draft  should  be  dishonored,  he 
stands  in  no  better  condition  than  an 
indorser  or  guarantor,  and  if  the  draft 
was  dishonored  because  of  a  failure  to 
present  it  within  a  reasonable  time,  S. 
might  waive  his  discharge  by  a  verbal 
promise  to  pay  it.  And  where  there 
was  some  evidence  tending  to  prove 
the  waiver,  and  the  judge  refused  to 
charge  this  principle,  the  court  ordered 
a  new  trial.  Stone  v.  Smith,  30  Tex. 
138,  139. 

A  letter  in  this  case  was  held  to 
contain  all  of  the  essentials  of  a 
waiver.  "It  certainly  shows  that  no 
loss  or  damage  had  resulted  from  the 
failure  to  make  demand  and  to  bring 
suit."  First  Nat.  Bank  v.  Bonner 
(Civ.  App.),  27  S.  W.  698,  700  (see  93 
Tex.  639,  no  op.). 

It  is  true  the  writer  seems  to  have 
been  in  ignorance  of  the  fact  that  the 
first  term  after  maturity  had  com- 
menced when  the  letter  was  written. 
But  he  knew  when  the  note  matured, 
and  was  charged  by  the  law  with 
knowledge  of  the  time  when  the  court 
commenced.  First  Nat.  Bank  v.  Bon- 
ner (Civ.  App.),  27  S.  W.  698,  700  (see 
93   Tex.   639,   no   op.). 

d.    Evidence  of  Waiver. 

Parol  evidence  is  inadmissible  to 
show  that  the  indorser  released  the 
owner  of  the  note  from  obligation  to 
use  due  diligence  to  enforce  its  col- 
lection, and  a  parol  contemporaneous 
waiver  of  the  right  to  notice  can  not, 
under  the  statutes  of  Texas,  be  shown. 
Heidenheimer  Bros.  v.  Blumenkron, 
56  Tex.  308. 

"By  the  seventh  section  of  the  act 
of  1840  (art.  206.  Pas.  Dig.),  it  is  pro- 
vided   'that    parol    testimony    shall    be 


inadmissible  to  prove  that  the  as- 
signor, drawer  or  indorser  released  the 
holder  of  any  of  the  aforesaid  instru- 
ments from  his  obligation  to  use  due 
diligence  to  collect  the  same/ "  Mc- 
Kenzie  v.  Harris,  2  Posey  180,  187. 
2.    Excuses. 

a.  In  General. 

The  law  in  this  regard  must  be  com- 
plied with,  or  the  parties  to  be  bound 
will  be  discharged,  unless  the  holder 
of  the  note  is  relieved  of  that  neces- 
sity by  the  existence  of  some  excep- 
tion to  the  rules  therein  laid  down. 
Smith  &  Co.  v.  Ojerholm,  18  Tex.  Civ. 
App.  Ill,  113,  44  S.  W.  41;  Smith  & 
Co.  v.  Ojerholm,  93  Tex.  35,  53  S.  W. 
341.  See  Burrow  v.  Zapp,  69  Tex.  474, 
6  S.  W.  783. 

When  either  of  the  conditions  named 
in  the  statute  arises,  the  indorser  be- 
comes primarily  liable,  and  may  be 
sued  alone  upon  the  obligation.  He 
does  not  become  discharged  from  lia- 
bility by  failure  to  protest  or  file  suit 
upon  the  demand  against  the  principal 
obligor  within  the  time  designated  by 
the  statute.  Insall  v.  Robson,  16  Tex. 
128;  Burrow  v.  Zapp,  69  Tex.  474.  6 
S.  W.  783;  Oglesby  v.  North  Dallas 
Imp.  Co.  (Civ.  App.),  28  S.  W.  1016, 
1017. 

Suit  to  the  first  term  is  a  substitute 
for  presentation,  protest  and  notice: 
and  where  the  latter  is  excused,  it  is 
not  necessary  to  bring  suit  to  fix  the 
liability  of  the  drawer.  Platzer  r. 
Norris  &  Co.,  38  Tex.  1.  Durrum  r. 
Hendrick,  4  Tex.  495;  Wells,  etc.,  Co. 
v.  Simpson  Nat.  Bank.  19  Tex.  Civ. 
App.   636,  47   S.   W.   1024. 

b.  Burden   of  Proof. 

It  devolves  upon  the  plaintiff  to  al- 
lege and  prove  one  of  the  exceptions 
in  order  to  maintain  an  action  against 
an  indorser,  who  was  discharged  by 
the  failure  to  sue  at  the  first  or  second 
term  of  the  court  unless  one  of  the  ex- 
ceptions which  relieved  the  holder  of 
the  note  from  bringing  such  suit  ex- 
isted.    Fisher  v.   Phelps,   etc.,   Co.,  21 
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Tex.  551,  555;  Elliott  v.  Wiggins,  16 
Tex.  596;  Smith  v.  Richardson  Lumber 
Co.,  92  Tex.  448,  49  S.  W.  574,  revers- 
ing 47  S.  W.  386,  753,  for  failure  to 
submit  the  issue  to  the  jury;  Cole  v. 
Wintercost,  12  Tex.  118,  120;  Oglesby 
v.  North  Dallas  Imp.  Co.  (Civ.  App.), 
28  S.  W.  1016,  1017. 
c   Particular  Excuses  Considered. 

(1)  Minority  of  Holder. 

The  minority  of  the  plaintiffs,  hold- 
ers of  the  notes  sued  upon,  does  not 
exempt  them  from  due  diligence  by 
suit,  in  order  to  secure  and  fix  the  lia- 
bility of  an  indorser.  Shepard  v. 
Phears,  35  Tex.  763;  Hanrick  v.  Alex- 
ander,  51   Tex.   494,   501. 

(2)  Loss,  Mislaying  or  Destruction. 
The  indorsement  of  a  duplicate  check 

did  not  change  his  relation  to  the 
original  or  create  any  liability  on  the 
duplicate  different  from  the  original. 
The  use  of  the  word  "duplicate"  across 
the  check  signified  that  it  was  made 
as  a  substitute  for  the  original  and 
that  no  new  liability  was  created 
thereby.  The  loss,  mislaying  or  de- 
struction of  the  bill  or  note  will  not 
dispense  with  a  regular  presentment 
for  payment,  and  the  defendant  having 
been  discharged  from  liability  upon 
the  original  by  laches  as  to  present- 
ment, the  plaintiff  could  not  recover 
on  the  duplicate.  Lewis  v.  Commer- 
cial Nat.  Bank,  37  Tex.  Civ.  App.  241, 
242,  83  S.  W.  423. 

(3)  Ignorance  as  to  Time  of  Holding 
Court. 

In  an  action  against  indorsers  of  a 
promissory  note,  brought  to  the 
second  term  of  court  after  the  ma- 
turity and  dishonor  of  the  note,  the 
plaintiff  alleged,  as  an  excuse  for  not 
having  brought  suit  to  the  first  term, 
that  he  did  not  know  of  the  time  of 
holding  the  first  term  of  court  until 
it  was  too  late  to  bring  suit  to  that 
term,  and  that  at  the  time  of  the  hold- 
ing of  the  first  term  of  court  the  de- 
fendants were  notoriously  insolvent. 
Held,  that  ignorance  of  the  time  of 
2  Tex— 64 


the  holding  of  court  was  no  excuse, 
but  that  the  notorious  insolvency  of 
the  defendants,  at  the  first  term  of 
court  to  which  suit  could  have  been 
brought,  was  a  sufficient  excuse,  if 
true.  Stratton  v.  Johnston,  36  Tex.  90; 
Insall  v.  Robson,  16  Tex.  128;  Fisher 
v.  Phelps,  etc.,  Co.,  21  Tex.  551. 

(4)  Absence   or   Removal    of    Maker 
from  State. 

When  the  maker  of  a  note  is  a  non- 
resident, protest  and  notice,  or  suit  at 
the  first  term,  are  not  necessary  in 
order  to  hold  the  indorser,  but  the 
debt  becomes  an  original  liability 
against  such  indorser.  Sayles'  Stat., 
art.  1257;  Id.,  art.  1208;  Insall  v.  Rob- 
son,  16  Tex.  128,  129;  Burrow  v.  £app, 
69  Tex.  474,  476,  6  S.  W.  783;  Hanrick 
v.  Alexander,  51  Tex.  494,  501;  First 
Nat.  Bank  v.  De  Morse  (Civ.  App.), 
26  S.  W.  417,  419;  'Smith  &  Co.  v. 
Ojerholm,  18  Tex.  Civ.  App.  Ill,  113, 
44  S.  W.  41. 

(5)  Extension  of  Time. 

The  granting  of  an  extension  of 
time  of  payment  waives  on  the  part 
of  the  parties  liable  any  right  they  may 
have  to  have  the  note  presented  at  a 
particular  place  for  payment.  Mens- 
ing,  etc..  Co.  v.  Ayres,  2  App.  Civ. 
Cases,  §§  562,  564. 

(6)  Insolvency  of  Maker  or  Acceptor, 
(a)    In  General. 

The  statute  requiring  suit  against  an 
indorser  to  be  brought  at  the  next 
term  of  court  after  the  right  of  action 
has  accrued,  has  no  application  where 
the  maker  of  the  note  is  notoriously 
insolvent  at  the  time  of  its  execution 
and  continuously  thereafter.  Norton 
v.  Wochler,  31  Tex.  Civ.  App.  522,  72 
S.  W.  1025;  Insall  v.  Robson,  16  Tex. 
128;  Hanrick  v.  Alexander,  51  Tex. 
494;  Burrow  v.  Zapp,  69  Tex.  474.  fl 
S.  W.  783;  First  Nat.  Bank  v.  De 
Morse  (Civ.  App.),  26  S.  W.  417,  419; 
Williams  v.  Planters',  etc.,  Nat.  Bank, 
91  Tex.  651,  655,  45  S.  W.  690;  Wood 
v.    McMeans,   23   Tex*.    481;    Platzer   v. 
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Xorris  &  Co.,  38  Tex.  1,  11;  Stratton 
v.  Johnston,  3fl  Tex.  90,  94;  Grayson  v. 
Taylor,  14  Tex.  672,  675;  Hunt  v. 
Wiley,  1  App.  Civ.  Cases,  §§  1214. 
1215;  Fisher  v.  Phelps,  etc.,  Co.,  21 
Tex.  551,  555;  Smith  &  Co.  v.  Ojer- 
holm,  93  Tex.  35,  53  S.  W.  341;  Hunt 
r.  Wiley,  1  App.  Civ.  Cases,  §§  1214, 
1215. 

(b)     What   Constitutes   Sufficient    In- 

solvency, 
aa.    In  General 

It  the  evidence  established  the  in- 
solvency to  such  a  degree  of  certainty 
that  there  was  no  room  for  two  minds 
to  come  to  different  conclusions  upon 
the  question,  then  the  district  court 
rightly  assumed  that  proposition  as 
proved  and  charged  the  jury  to  find 
for  the  plaintiff,  because  it  became  un- 
important in  that  event  whether  the 
protest  was  properly  made  or  not 
Williams  v.  Planters',  etc.,  Nat.  Bank, 
91  Tex.  651,  655,  45  S.  W.  690,  revers- 
ing 44  S.  W.  617,  for  not  submitting 
issue  to  jury. 

The  insolvency  of  the  principal  is 
made  to  excuse  suit  against  him  at 
the  first  term  on  the  ground  that  such 
«uit  would  result  in  no  good  (Rev. 
Stat.,  art.  1204),  and  such  insolvency 
is  not  established  when  any  part  of 
the  debt  can  be  made  by  execution 
against  him — the  term  as  used  in  the 
statute  not  bearing  the  technical  sense 
of  inability  to  meet  his  obligations  in 
the  regular  course  of  business.  Smith 
&  Co.  v.  Ojerholm,  93  Tex.  35,  53  S. 
W.  3.41,  affirming  51  S.  W.  37. 

B  contracted  to  sell  a  tract  of  land 
to  C  for  $20  per  acre.  Before  a  deed 
•was  made,  C  agreed  to  sell  the  same 
land  to  D  for  $40  per  acre.  No  bond 
tor  title  was  given  C,  but,  by  agree- 
ment between  the  three  parties,  D 
pave  his  notes  direct  to  B  for  the  full 
amount  under  his  contract  with  C,  and 
received  a  bond  for  title.  B  then  in- 
dorsed and  delivered  half  the  notes  in 
amount  to  C,  as  his  profits  on  the 
transaction,     with     the     understanding 


that  B  should  not  be  responsible  for 
their  payment,  but  that  the  transfer 
was  made  to  enable  C  to  collect  the 
amount  he  was  to  receive  from  D.  D 
took  possession  of  the  land  and 
abandoned  it,  when  possession  was 
taken  by  E,  the  widow  of  C,  who, 
after  holding  it  for  two  years,  sur- 
rendered possession  to  B.  In  the  suit 
afterwards  brought  by  E  in  behalf  of 
herself  and  the  minor  heirs  of  C, 
against  D  as  maker  and  B  as  indorser 
of  the  notes,  several  years  after  their 
maturity;  held,  that  of  D's  only  prop- 
erty was  a  claim  to  the  land  under  the 
title  bond,  and  if,  after  he  had  fled 
from  the  country,  B,  who  retained  the 
legal  title,  took  possession  of  the  land 
because  of  D's  failure  to  comply  with 
his  contract  to  pay,  and  made  another 
contract  with  E,  then  D's  interest  in 
the  land  would  not  constitute  such 
property  as  would  defeat  the  plea  of 
D's  insolvency,  if  otherwise  good. 
Hanrick  v.  Alexander,  51  Tex.  494. 

A  principal  debtor  holding  property 
against  which  a  lien  may  be  enforced 
to  secure  the  note  sued  on,  is  not  in- 
solvent, within  the  meaning  of  the 
statute,  so  as  to  excuse  suit  at  the 
first  term  in  order  to  hold  his  in- 
dorser. Smith  &  Co.  v.  Ojerholm,  93 
Tex.  35,  53  S.  W.  341,  affirming  51  S. 
W.  37. 

Though  the  indorser  was  insolvent 
as  to  general  unsecured  creditors,  where 
the  note  indorsed  was  secured  upon 
real  estate  sufficient  to  meet  it  if 
enforced  at  the  first  term,  but  which 
afterwards  depreciated  in  value  until 
it  became  insufficient,  such  insolvency 
will  not  excuse  a  failure  to  sue  at 
the  first  term.  Smith  &  Co.  v.  Ojer- 
holm, 18  Tex.  Civ.  App.  Ill,  44  S. 
W.  41. 
bb.    Reputed  Insolvency  Insufficient 

Johnson    v.    McDaniel,    1    App.   Civ. 
Cases,  §  1012. 
(c)    Time  of  Insolvency. 

The    notorious     insolvency     of     the 
maker   to    render     unnecessary     either 
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suit  or  demand,  to  fix  the  liability  of 
an  indorser,"  must  be  alleged  and 
proved  to  exist  at  the  time  suit  should 
have  been  brought,  viz:  before  the 
first  term  of  the  court,  after  the  cause 
of  action  accrues,  or  the  second,  if 
there  be  a  sufficient  excuse  for  not 
suing  at  the  first.  Fisher  v.  Phelps, 
«tc,  Co.,  21  Tex.  551;  Caperton  v. 
Wanslow,  18  Tex.  125,  128. 

It  is  averred  in  the  petition  that  the 
maker  was  insolvent  at  the  time  suit 
was  brought  but  the  averment  is  not 
sufficient  to  entitle  the  plaintiffs  to  re- 
cover; it  should  allege  insolvency  at 
the  maturity  of  the  paper.  Smith  v. 
Richardson  Lumber  Co.  (Civ.  App.), 
47  S.  W.  386.  See  Fisher  v.  Phelps, 
etc.,  Co.,  21  Tex.  551,  555;  Jones  v. 
Fitter,  32  Tex.  717,  722;  Williams  v. 
Planters',  etc.,  Nat.  Bank,  91  Tex.  651, 
G55,  45  S.  W.  690. 

Plaintiffs  sued  two  successive  in- 
dorsers  of  a  promissory  note,  and,  by 
way  of  excuse  for  not  having  duly 
sued  the  maker,  alleged  that  since  ex- 
ecuting the  note  she  had  died  insol- 
vent. Defendants  demurred,  assigning 
want  of  the  statutory  diligence  req- 
uisite to  charge  them,  apparent  on 
the  petition.  .Held,  that  the  demurrer 
should  have  been  sustained;  the  aver- 
ment in  the  petition  was  insufficient — 
it  should  have  alleged  the  maker's 
insolvency  at  the  maturity  of  the  note. 
Fisher  v.  Phelps,  etc.,  Co.,  21  Tex. 
551,  555,  cited  by  the  court.  Jones  v. 
Ritter,  32  Tex.   717. 

Drawee  Insolvent  at  Date. — If  the 
drawee  in  a  bill  of  exchange  be  in- 
solvent at  its  date,  the  drawer  is  liable 
without  diligence.  Platzer  v.  Norris  & 
Co.,  38  Tex.  1. 

(d)    Evidence. 

Where  evidence  is  introduced  to 
show  the  value  of  mortgaged  property 
to  be  sufficient  to  satisfy  the  debt,  and 
thus  meet  the  issue  of  insolvency,  it 
was  error  to  exclude  a  deed  by  the 
mortgagees  to  the  mortgagor  made  to 
correct  the   field   notes   of  the   survey, 


and  which  reduced  by  fifty-seven  acres 
the  amount  of  land  included  in  the 
mortgage.  Smith  &  Co.  v.  Ojerholm, 
18  Tex.  Civ.  App.  Ill,  44  S.  W.  41. 

(7)     Bill   Drawn    without     Funds     in 

Hands  of  Drawee, 
(a)    General  Rule. 

Where  the  drawee  had  no  effects  of 
the  drawer,  there  is  no  necessity  to 
present  the  bill  for  payment  or  ac- 
ceptance. Durrum  v.  Hendrick,  4  Tex. 
495,  500. 

If  the  drawer  has  no  right  whatso- 
ever to  draw  the  bill,  or  no  reasonable 
ground  to  expect  the  bill  to  be  ac- 
cepted, protest  and  notice  of  the  dis- 
honor thereof  are  not  necessary,  for 
it  was  the  drawer's  own  fault  to  draw 
the  same  and  he  can  not  be  said  to 
have  suffered  any  loss  by  the  want  of 
notice.  Cole  v.  Wintercost,  12  Tex. 
118,  120.  See  Kottwitz  v.  Alexander, 
34  Tex.  688,  690;  Wood  v.  McMeans, 
22  Tex.  481;  Durrum  v.  Hendrick,  4 
Tex.  495,  499;  Armendiaz  v.  Serna,  40 
Tex.  291;  Riker  v.  Freeman  &  Co., 
Dallam  584.  See,  also,  Planters'  Bank 
v.  Evans,  36  Tex.  592. 

In  the  case  of  Wood  v.  McMeans,  23 
Tex.  481,  in  speaking  of  the  liability 
of  the  drawer  of  a  bill  of  exchange  or 
draft,  it  is  said:  "The  drawer  is  not 
entitled  to  notice  by  the  law  merchant, 
where  he  has  no  funds  in  the  hands  of 
the  drawee,  and  no  right  to  draw  or 
reasonable  ground  to  expect  that  the  bill 
will  be  accepted.  Nor  can  he  require 
that  the  holder  shall  observe  the  statu- 
tory diligence  to  fix  his  liability.  He 
i?  rendered  primarily  liable  by  the  fact 
of  having  drawn  when  he  had  no 
funds  in  the  hands  of  the  drawee,  and 
no  reasonable  expectation  that  his 
draft  would  be  honored.  Where  the 
drawee  refused  to  accept,  the  drawer 
is  immediately  liable  for  the  payment 
of  the  draft."  See  Jackson  v.  Dupree 
(Civ.  App.),  57  S.  W.  606,  607;  Dur- 
rum v.  Hendrick,  4  Tex.  495,  502. 

If  the  drawer  of  a  bill  of  exchange 
has   no   authority  to   draw    it,     he    is 
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chargeable  at  once  with  notice  of  its 
protest,  and  the  law  does  not  impose 
on  the  payee  any  duty  to  inform  bim 
of  the  nonpayment  of  the  bill.  Lewis 
v.    Parker,   33   Tex.    121. 

Where  a  sight  draft  is  drawn  at  Cin- 
cinnati, in  the  state  of  Ohio,  on 
drawees  at  New  Orleans,  in  the  state 
of  Louisiana,  and  indorsed  in  Texas, 
the  indorser  is  liable,  on  presentment 
and  protest  for  nonpayment,  for  want 
of  funds  of  the  drawer,  without  pre- 
vious presentment  and  protest  for  non- 
acceptance.  Jordan  v.  Wheeler,  20 
Tex.  698,  699. 

Where  the  petition  excused  the  want 
of  due  diligence  by  an  averment  that 
the  drawees  had  not  in  their  hands 
any  effects  of  the  defendant,  the 
drawer,  and  that  thejr  had  not  received 
any  consideration  from  the  defendant 
for  the  acceptance  or  payment  of  the 
bill,  held,  that  a  demurrer  to  the  pe- 
tition was  improperly  sustained.  Dur- 
rum   v.    Hendrick,   4  Tex.   495. 

Where  K.  was  indebted  to  F.  for  a 
balance,  and  to  pay  it  K.  drew  an  or- 
der on  H.  &  R.  for  so  many  pounds  of 
cotton,  to  make  him  liable  as  drawer, 
it  must  be  shown  that  the  order  was 
presented  and  payment  refused,  or 
else  that  he  had  no  cotton  in  the  hands 
of  H.  &  R.  when  the  order  was 
drawn.  Fromme  v.  Kaylor,  30  Tex. 
754,   755. 

(b)    Exceptions  to  General  Rule. 

The  rule  seems  to  be,  according  to 
the  law  merchant,  that  a  drawer  with- 
out funds  has  a  right  to  protest  and 
notice  where  the  bill  is  drawn  in  good 
faith  upon  a  reasonable  prospect  of 
its  being  honored.  Durrum  v.  Hen- 
drick, 4  Tex.  495. 

It  is  a  presumption  of  law  that  the 
drawer  had  funds  in  the  hands  of  the 
drawee  when  the  bill  was  drawn;  and 
when  the  plaintiff  has  shown  the  fact 
of  a  want  of  funds,  he  has  made  out 
a  prima  facie  case  in  his  favor,  but 
it  is  only  prima  facie,  and  the  defend- 
ant,  the   drawer,   may  then   show  that 


notwithstanding  the  want  of  funds,  his 
bill  was  drawn  in  good  faith,  and  that 
he  was  entitled  to  strict  notice.  Cole 
v.  Wintercost,  12  Tex.  118,  123.  See 
Wood  v.  McMeans,  23  Tex.  481;  Dur- 
rum v.  Hendrick,  4  Tex.  495. 

If  the  drawer  had  made  or  is  mak- 
ing a  consignment  to  the  drawee;  or 
if  the  goods  were  in  transitu;  or  if  there 
was  a  running  account  between  them; 
or  if  the  drawer  had  a  reasonable  ex- 
pectation from  any  other  cause  that  the 
bill  would  be  paid — these  are  facts 
which  the  plaintiff  can  not  be  required 
to  negative  by  averment  and  proof,  but 
which  it  is  incumbent  on  the  defend- 
ant, when  the  plaintiff  shall  have 
shown  the  absence  of  effects  in  the 
hands  of  the  drawee,  to  aver  and 
prove  as  matter  of  defense.  Durrum 
r.    Hendrick,   4   Tex.    495,    501. 

From  the  instances  given  of  the 
qualifications  of  the  exception  to  the 
general  rule  respecting  notice,  dis- 
pensing with  it  where  the  drawee  has 
no  funds,  it  is  manifest  that  the  exist- 
ence of  such  facts  as  constitute  a 
modification  of  the  exception  must  be 
peculiarly  within  the  knowledge  of  the 
defendant,  and  the  averment  and  proof 
of  them  must  come  from  him.  Durrum 
v.   Hendrick,  4  Tex.  495,  501. 

The  same  averments  and  proof  were 
necessary,  under  the  first  section  of 
the  act  of  1840,  to  entitle  the  drawer 
to  claim  advantage  of  a  want  of  due 
diligence.  Durrum  v.  Hendrick,  4 
Tex.  495. 

(8)    Effect  of  Stay  Laws. 
Stay  Law  of    December    7,    1861.— 

The  act  of  1848  continued  uninter- 
rupted until  the  7th  of  December,  186U 
when  an  act  was  passed  suspending 
the  collection  of  debts  and  liabilities 
on  bills  of  exchange  and  promissory 
notes  until  the  1st  of  January,  1864.  or 
six  months  after  the  close  of  the  war. 
Pas.  Dig.,  arts.  5130,  5144.  The  In- 
dorsement Cases,  31  Tex.  693. 

The  stay  laws  of  the  7th  of  Decem- 
ber, 1861,  and   of  the   16th  of  Decera- 
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ber,  1863  (Pas.  Dig.,  art.  5125),  did  not 
repeal  the  act  of  the  20th  *of  March, 
1848  (Pas.  Dig.,  art.  229),  which  pre- 
scribes the  mode  of  establishing  the 
liabilities  of  drawers  and  endorsers  of 
bills  of  exchange  and  promissory 
notes;  but  those  laws  closed  the 
courts  during  the  war,  and  thus,  in  ef- 
fect, .suits  for  establishing  the  liability 
of  indorsers  of  promissory  notes  and 
bills  of  exchange  were  suspended  un- 
til the  first  term  of  court  after  the 
close  of  the  war.  Stratton  v.  John- 
ston, 36  Tex.  90. 

By  the  5th  section  of  the  act  of  7th 
of  December,  1861,  which  was  re- 
enacted  2d  of  December,  1863,  known 
as  the  stay  law,  it  is  declared  that, 
during  the  existence  of  the  war,  "it 
shall  not  be  necessary  for  the  holder 
of  any  bill  of  exchange  or  promissory 
note  to  bring  suit  against  the  acceptor 
of  such  bill  of  exchange,  or  against  the 
maker  of  such  promissory  note,  in 
order  to  secure  and  fix  the  liability  of 
any  drawer  or  indorser  of  such  a  bill 
of  exchange  or  any  indorser  of  such 
promissory  note."  Pas.  Dig.,  arts. 
5130,  5144.  Smith  v.  Harbert,  30  Tex. 
669. 

It  will  thus  be  seen  that,  from  the 
7th  of  December,  1861,  to  the  11th  of 
January.  1862,  a  little  more  than  one 
month,  there  was  no  way  of  fixing  the 
liability  of  an  indorser  of  a  promis- 
sory note  provided  by  law,  unless  the 
note  or  bill  was  between  merchant  and 
merchant.  Smith  v.  Harbert  30  Tex. 
669. 

As  the  act  of  December  7th,  1861, 
had  the  effect  to  suspend  the  courts 
during  the  war,  an  action  brought  on 
a  dishonored  bill  of  exchange  or 
promissory  note  to  the  first  term  of 
court  after  the  close  of  the  war,  or 
to  the  second  term,  showing  good 
cause  for  not"  bringing  it  to  the  first, 
will  be  regarded  as  sufficient  diligence 
to  bind  the  indorsers.  Stratton  v. 
Johnston,  36  Tex.  90. 

A  note  which  matured  on  November 


16th,  1861,  should  have  been  protested, 
or  at  least  have  been  sued,  at  the  fall 
term  of  the  provisional  court  of  1865, 
in  order  to  hold  an  indorser  liable. 
Smith  v.  Harbert,  30  Tex.  669. 

Act  of  January  11,  1662.— "On  the 
11th  of  January,  1862,  a  law  was  passed 
authorizing  the  holder  of  a  bill  or 
note  to  fix  the  liability  of  the  in- 
dorser by  protest.  This  last  act,  in 
effect,  gave  an  additional  remedy,  and 
the  holder  had  the  choice  to  protest 
his  note  at  once,  or  wait  until  the 
courts  were  opened,  and  then  bring 
his  suit.  The  case  of  Brooks  v.  Breed- 
ing, 32  Tex.  752,  was  a  suit  on  a  note 
which  fell  due  on  the  1st  of  January, 
and  the  court  says,  that  'the  holder 
could  exercise  due  diligence  "only  by 
suit.'  "  And  in  the  cases  of  Smith  v. 
Harbert,  30  Tex.  669;  Jopling  v. 
Turner,  32  Tex.  281;  Porter  v.  Buck- 
holts,  32  Tex.  487;  and  in  Brooks  v. 
Breeding,  32  Tex.  752,  the  court 
clearly  recognizes  the  doctrine,  that 
when  a  note  became  due  in  1862,  if 
suit  were  brought  to  the  fall  term  of 
1865,  that  would  be  the  exercise  of 
sufficient  diligence  to  fix  the  liability 
of  the  indorser."  Stratton  v.  Johnston, 
36  Tex.  90,  92. 

The  stay  laws  passed  during  the  re- 
bellion interposed  no  obstacle  to  the 
institution  of  a  suit  to  fix  the  liability 
of  indorsers.  Jopling  v.  Turner,  32 
Tex.  281. 

Act  Not  a  Statute  of  Limitation.— 
The  first  section  of  the  act  of  the 
20th  of  March,  1848,  for  fixing  the  lia- 
bilities of  drawers  or  indorsers  of 
negotiable  paper  by  a  suit  at  the  first 
term  of  the  court  to  which  suit  can 
be  brought  (Pas.  Dig.,  art.  220,  notes 
283,  290)  is  not  a  statute  of  limita- 
tion within  the  meaning  of  the  6th 
section  of  the  11th  ordinance  of  the 
convention  of  1866,  which  declares, 
that  in  all  civil  actions  the  time  be- 
tween the  2d  day  of  March,  1861,  and 
the  2d  day  of  September,  1866,  shall 
not  be  computed  in  the  application  of 
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any  statute  of  limitation.  Pas.  Dig., 
art.  4631a.  McClelland  v.  Slauter,  30 
Tex.  497. 

XI.  Payment  and  Discharge. 

A.    PAYMENT. 

1.    To  Whom  Payment  Made. 

Payment  of  a  bill  or  note  should  be 
made  to  the  legal  owner  or  holder 
thereof  or  some  one  authorized  by  him 
to  receive  it.  If  it  be  payable  to 
bearer  or  endorsed  in  blank,  any  per- 
son having  it  in  possession  may  be 
presumed  to  be  entitled  to  receive  pay- 
ment, unless  the  payer  has  notice  to 
the  contrary,  and  a  payment  to  such 
person  will  be  valid,  although  he  may 
be  a  thief,  finder,  or  fraudulent  holder. 
Higley  v.  Dennis,  40  Tex.  Civ.  App. 
133,    135,    88    S.    W.    400. 

Original  Payee  after  Transfer.— 
A  payment  to  the  original  payee  of  a 
note,  after  he  has  sold  it  to  another 
before  maturity,  would  not  be  a  dis- 
charge of  the  note  in  the  hands  of  an 
innocent  purchaser.  Staff  v.  First 
Nat.  Bank  (Civ.  App.),  97  S.  W.  1089, 
1090. 

Notes  transferred  to  a  creditor  to  se- 
cure a  pre-existing  debt  due  by  the 
party  making  the  transfer  are  taken  in 
due  course  of  trade,  and  for  valuable 
consideration  and  payment  to  the 
payee  of  the  notes  will  not  discharge 
the  notes,  in  the  absence  of  proof  that 
holder  had  authorized  such  payment. 
Staff  v.  First  Nat.  Bank  (Civ.  App.),  97 
S.  W.  1089,  1090,  citing  Rohde  v.  La- 
fayette Lodge,  15  Tex.  446;  Rawles  v. 
Perkey,  50  Tex.  311;  Blum  v.  Loggins, 
53  Tex.  121;  Kauffman  v.  Robey,  60 
Tex.  308,  48  Am.  Rep.  264;  Brown  v. 
Thompson,  79  Tex.  61,  15  S.  W.  168. 

Where  Holder  and  Legal  Owner 
Original  Payee.— Where  the  holder 
and  ostensible  owner,  in  the  regular 
course  of  business,  was  the  payee  in 
the  face  of  the  note,  if  other  persons 
had  an  equitable  interest  in  it,  not  rep- 
resented on  its  face,  a  knowledge  of 
that   fact   by  the   maker   would  be   no  | 


ground  for  refusing  to  pay  it  upon  de- 
mand by  the  payee.  The  contrary  rule 
would  require  the  maker  to  inquire 
into  and  act  in  reference  to  the  equi- 
table rights,  attaching  to  the  note  in 
the  hands  of  every  person  that  might 
have  had  it  by  assignment,  before  its 
payment,  which  would  be  destructive 
of  the  negotiability  of  such  instru- 
ments. Long  v.  Walker,  47  Tex.  174. 
178. 

"The  note  being  payable  to  him,  he 
could  have  collected  it  by  a  suit  at 
law."  Long  v.  Walker,  47  Tex.  174. 
177.  See  post,  "Holder  of  Legal  Title,* 
XII,  F,  1,  a. 

Payment  to  Holder  of  Unendorsed 
Negotiable  Paper.— There  are  some 
doubts  as  to  the  correctness  of  the 
holding  that  the  payment  to  the  holder 
of  unendorsed  negotiable  paper  i> 
good.  There  are  authorities  to  the 
contrary,  but  where  the  note  is  pay- 
able at  the  office  of  a  company,  pay- 
ment to  said  company  will  discharge 
the  note,  provided,  at  the  time  of  pay- 
ment, it  is  held  by  said  company.  Hig- 
ley v.  Dennis,  40  Tex.  Civ.  App.  133. 
136,  88  S.  W.  400. 

"In  Cunningham  v.  McDonald,  11 
Texas  Ct.  Rep.,  418,  it  is  said:  If. 
however,  it  was  admitted  that  the  cor- 
poration, acting  as  the  agent  of  Cun- 
ningham, collected  the  interest  from 
McDonald,  that  fact  would  not  tend  t  > 
prove  that  it  had  the  authority  to  col- 
lect the  principal  of  the  note.  How 
can  it  be  inferred  from  the  agency  to 
collect  the  interest  that  the  agency  t<~» 
collect  the  note  existed?  The  one  fact 
does  not  form  a  basis  for  the  presump- 
tion of  the  other  fact/"  Higley  r. 
Dennis,  40  Tex.  Civ.  App.  133,  136,  $$ 
S.  W.  400. 

Bona  Fide  Payment. — "Payment  by 
the  maker  will  be  valid  as  to  third 
persons  only  when  it  is  bona  fide 
made,  without  any  knowledge  of  facts 
which  justly  impair  or  destroy  the 
rights  of  the  holder.  If,  therefore,  the 
maker  has  notice  at  the  time  that  the 
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holder  has  no  title  to  receive  the 
money,  and,  a  fortiori,  if  he  knows 
that  he  is  receiving  it  in  violation  of 
his  known  duty  and  trust,  the  pay- 
ment will  not  be  held  to  be  valid  or 
obligatory  as  to  the  parties  really  in- 
terested." Garner  v.  Butcher,  1  Posey 
430,   437. 

Where  a  vendee  has  made  a  pur- 
chase note  for  land  secured  by  a 
vendor's  lien,  payable  to  the  vendor's 
order,  a  payment  of  the  note  after  ma- 
turity of  the  note  and  death  of  the 
vendor,  on  the  order  of  one  not  shown 
to  have  authority  to  act  in  the 
premises,  will  not  bind  her  heirs. 
Renfro  v.  City  of  Waco  (Civ.  App.), 
33  S.  W.  766. 

"And  so  the  payment  even  of  a  bill 
of  exchange  which  has  been  indorsed 
in  blank,  made  by  the  acceptor,  is  not 
always  protected  by  law;  but  if  paid 
under  circumstances  which  establish 
a  want  of  good  faith  on  the  part  of 
the  acceptor,  the  payment  will  be 
nugatory.  Story  on  Bills  of  Exchange, 
§  416."  Garner  v.  Butcher,  1  Posey 
430,  437. 

The  note  being  negotiable  and  en- 
dorsed to  plaintiff,  the  burden  was  on 
defendants  to  show  that  the  party  to 
whom  payment  was  made  was  author- 
ized to  collect  the  note  in  order  to 
obtain  relief  by  reason  of  payment  to 
said  company.  Higley  v.  Dennis,  40 
Tex.   Civ.  App.   133,   135,  88   S.   W.   400. 

The  bankruptcy  of  the  payee  of  a 
note  taken  by  such  payee  for  a  debt 
due  his  principal  will  not  deprive  the 
maker  from  such  credits  as  he  has 
honestly  acquired  in  belief  that  the 
payee  of  the  note  was  the  owner. 
Yarborough  v.  Wood,  42  Tex.  91. 

2.    Medium  of  Payment, 
a.    In  General. 

Whatever  is  received  by  a  creditor 
in,  satisfaction  of  his  debt  will  be  ef- 
fective as  a  payment  between  such 
creditor  and  his  debtor.  Western 
Brass  Mfg.  Co.  v.  Maverick,  4  Tex. 
Civ.  App.  535,  536,  23  S.  W.  728. 


Where  the  owner  presented  the 
draft  himself,  and  took  a  check  on  a 
third  party,  it  was  held  not  to  have 
been  a  payment  unless  he  received  the 
check  as  a  payment.  Western  Brass 
Mfg.  Co.  v.  Maverick,  4  Tex.  Civ.  App. 
535,  536,  23  S.  W.  728,  citing  McNeil 
v.  McCamley,  6  Tex.  163;  McGuire, 
etc.,  Co.  v.  Bidwell,  64  Tex.  43. 

The  maker  of  a  promissory  note 
may  pay  the  same  in  any  way  he  and 
the  holder  may  agree  upon,  provided 
the  maker  has  no  notice  that  the 
bearer  had  the  note  for  collection 
only.     Compton  v.  Sledge,  38  Tex.  192. 

Payment  in  other  notes  instead  of 
money  made  by  the  maker  to  the 
bearer,  who  had  an  interest  in  the 
note,  held,  good  against  the  owner  un- 
less knowledge  be  brought  to  the  • 
maker  of  the  agency  of  the  holder. 
Compton  v.  Sledge,  38  Tex.  192.  See 
the  title  PAYMENT. 

The  fact  that  the  payment  of  the 
note  was  in  Confederate  States  treas- 
ury notes  did  not  prevent  it  from  be- 
ing a  valid  payment  when  made.  Long 
v.    Walker,   47    Tex.    174. 

b.    Payment  to  Agent. 

In  the  absence  of  special  instruc- 
tions to  an  agent  to  collect  in  gold  or 
silver  currency,  a  payment  to  the 
agent,  in  bank  bills,  or  other  currency  . 
generally  taken  and  used  in  the  pay- 
ment of  debts,  and  current  in  business 
transactions  as  money,  would  satisfy 
the  debt.  Garner  v.  Butcher,  1  Posey 
430,  438;  Rodger s  v.  Bass,  46  Tex.  505. 

"The  agent  has  no  authority  to 
sell,  or  barter,  or  exchange  the  note  j 
to  the  debtor,  or  to  any  one  else,  for 
drafts  or  bills  of  exchange.  Rodgers 
v.  Bass,  46  Tex.  505;  McAlpin  v.  Cas- 
sidy,  17  Tex.  449,  450."  Garner  v. 
Butcher,  1  Posey  430,  438. 

It  has  been  held  that  a  payment 
made  to  an  agent  in  February,  1862,  in 
Confederate  currency,  where  the  same 
was  being  used  and  passed  in  business 
transactions  as  money,  was  a  valid 
payment,     and     that,      ordinarily,      an 
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agent,  to  collect,  could  receive  such 
notes  in  payment,  unless  forbidden  by 
his  principal.  Rodgers  v.  Bass,  46 
Tex.  505;  Garner  v.  Butcher,  1  Posey 
430,   439. 

A  trustee  or  agent,  with  power 
simply  to  collect,  can  not,  in  general, 
receive  payment  in  anything  but 
money.  Nor  will  a  payment  to  him 
in  anything  else  be  binding  upon  his 
principal,  or  operate  to  discharge  the 
debt,  unless  made  or  received  by  au- 
thority of  his  principal,  express  or  im- 
plied. Thus  an  agent  can  not  bind  his 
principal  by  taking  a  bill  of  exchange 
in  payment,  unless  authorized  so  to 
do,  or  unless  it  was  customary  to 
settle  by  bill.  Western  Brass  Mfg. 
Co.  v.  Maverick,  4  Tex.  Civ.  App.  535, 
536,  23   S.   W.  728. 

c    Medium  Specified. 

(1)  In  General. 

In  an  action  on  a  promissory  note 
calling  for  gold,  it  was  not  error  for 
the  court  below  to  render  a  judgment 
for  gold.     Smith  v.  Wood,  37  Tex.  616. 

The  note  was  for  "one  hundred  and 
twenty-five  dollars,  Texas  money,  at 
its  current  price  at  New  Orleans."  If 
it  had  stopped  at  the  word  "dollars," 
there  would  have  been  no  uncertainty 
in  it  and  nothing  left  for  explanation; 
but  the  words  following  "dollars" 
create  the  uncertainty.  It  meant  that 
the  amount  named  in  the  note  should 
be  paid  in  Texas  money  or  its  equiva- 
lent in  specie;  or  the  amount  should 
be  in  specie  by  paying  enough  of 
Texas  money  to  be  equivalent  to  that 
amount.  The  history  of  the  currency 
of  Texas  for  the  last  seven  or  eight 
years  will  forbid  the  conclusion  that 
the  parties  meant  by  Texas  money, 
gold  or  silver.  Roberts  v.  Short,  1  Tex. 
373,  383. 

(2)  Note  Payable  in  "Lawful  Funds." 
A  note  payable  "in  the  lawful  funds 

of  the  United  States"  is  payable  in 
gold  or  silver.  Ogden  v.  Slade,  1 
Tex.    13. 


(3)   Bank  Notes,  Current  Funds,  Com- 
mon Currency  or  Cash  Notes. 

The  term  "bank  notes,"  "good  bank 
notes"  or  "current  bank  notes,"  as 
employed  here,  import  in  their  ordi- 
nary acceptation  such  bank  bills  only 
as  are  redeemable  in  gold  or  silver  or 
such  as  are  equivalent  thereto.  Flem- 
ing v.  Nail,  1  Tex.  246. 

The  terms  "bank  notes,"  "current 
bank  notes,"  and  "current  funds," 
when  used  in  notes  and  obligations, 
import  generally,  in  their  signification, 
such  as  are  convertible  into  gold  and 
silver  at  par.  Williams  v.  Arnis,  30 
Tex.  37. 

Such  would  be  the  construction, 
prima  facie,  of  such  terms,  until  the 
contrary  be  shown  by  the  party  con- 
testing it.  Williams  v.  Amis,  30  Tex. 
37,  49. 

In  a  suit  upon  a  promissory  note 
payable  in  current  bank  notes,  it  can 
not  be  charged  as  error  that  the  court 
rendered  judgment  thereon  as  a  liqui- 
dated demand  without  the  interven- 
tion of  a  jury.  Fleming  v.  Nail,  1 
Tex.  246. 

The  term  "current  funds"  does  not 
mean  specie,  but  the  representative  of 
it,  and  what  "current  funds"  the 
parties  intended  might  be  established 
by  parol  evidence.  Williams  v.  Arnis, 
30   Tex.   37. 

Question   as   to    Currency   Intended. 

— In  defense  to  a  suit  on  a  promissory 
note  payable  in  any  current  bank 
paper  or  treasury  notes  of  the  state 
of  Texas,  the  defendant  pleaded  that 
at  the  making  and  maturity  of  the 
note  the  only  currency  in  circulation 
in  this  state  was  Confederate  States 
paper  money,  or  Confederate  States 
notes,  and  treasury  notes  or  war- 
rants issued  by  and  under  the  author- 
ity of  the  state  of  Texas,  and  that 
those  notes  and  warrants  were  worth 
but  ten  cents  on  the  dollar;  and  he 
claimed  a  deduction  accordingly. 
Held,  to  be  no  defense.  The  appel- 
lant  would  have  been  discharged  had 
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lie  paid  the  note  when  it  fell  due  in 
treasury  warrants  of  the  state  of 
"Texas,  or  even  in  Confederate  money, 
had  the  holder  seen  fit  to  receive  that 
in  payment;  but  he  is  now  bound  to 
pay  the  note  in  the  legal  currency  of 
the  country.  Woods  v.  Parker,  36 
Tex.  131. 

In  a  suit  on  a  note  made  in  1863 
-and  due  January  1,  1864,  for  one  hun- 
dred and  fifty  dollars,  "to  be  paid  in 
the  common  currency  at  the  maturity 
of  this  note,"  the  defendants 
answered  that  the  word  "dollars"  in 
the  note  meant  dollars  in  the  treasury 
notes  of  the  so-called  Confederate 
States;  that  such  notes  were  the 
-common  currency '  of  the  country  at 
the  maturity  of  the  note  sued  on;  and 
that  they  tendered  such  currency  in 
payment  of  the  note  sued  on,  when 
the  same  fell  due.  The  court  below 
sustained  general  exceptions  to  the 
-answer.  Held,  in  accordance  with  re- 
peated decisions  of  the  supreme  court, 
that  the  ruling  was  error.  Bell  v. 
Joyce,  33  Tex.  479. 

Where  the  note  was  given  on  the 
1st  day  of  January,  1865,  payable 
twelve  months  after  date  in  "current 
funds,"  and  the  proof  was,  as  in  the 
following  statement  of  the  case,  the 
<ourt  properlv  charged  the  jury  to  as- 
certain "from  the  evidence,  whether 
the  parties  intended  some  paper  cur- 
rency, other  than  Confederate  money, 
and  if  they  did,  to  render  a  verdict  in 
favor  of  the  plaintiff  for  the  value  of 
the  same  at  the  maturity  of  the  note.*' 
Williams  v.  Amis,  30  Tex.  37. 

What  species  of  "current  funds" 
was  intended  by  the  parties  should  be 
paid  in  is  left  uncertain,  and  is  open 
to  explanation  by  verbal  evidence  anil 
the  determination  of  the  jury.  Roberts 
v.  Short,  1  Tex.  373;  Williams  v.  Amis, 
30  Tex.   37,  49. 

Verdict   Will    Not   Be    Disturbed— 

The  jury  having  doubtless  found  that 
the  parties  contracted  in  Texas,  on 
January    1st,    1865,    for   greenbacks,    to 


be  paid  twelve  months  after  date 
(that  being  the  only  paper  currency 
known  in  Texas  when  the  note  ma- 
tured), the  court  refused  to  disturb 
the  verdict.  Williams  v.  Amis,  30 
Tex.   37. 

(4)  Cash  Notes. 

If  the  promise  had  been  to  pay  one 
hundred  dollars,  Texas  promissory 
notes,  the  promissory  notes  would  be 
the  primary  element  of  the  undertak- 
ing and  the  number  of  dollars  named 
only  to  fix  the  amount  of  the  Texas 
promissory  notes.  So  in  the  case  of 
Ward  v.  Lattimer,  etc.,  Co.,  2  Tex.  245, 
the  note  sued  on  was  for  the  payment 
of  "four  hundred  and  sixty-four  dollars 
and  twenty-nine  cents,  in  cash  notes 
due  since  the  first  day  of  January,  1845; 
witness  our  hands  and  seals  this  17th 
of  February,  1845."  The  cash  notes 
were  considered  by  the  supreme  court 
as  being  the  primary  element  of  the 
promise,  not  to  be  equivalent  to  the  sum 
named,  but  amounting  on  their  face 
to  that  nominal  sum,  and  was  not  such' 
a  promise  as  would  sustain  a  final 
judgment  by  default  without  the  in- 
tervention of  a  jury  to  determine  on 
evidence  the  value  in  money  of  such 
notes,  because  it  was  not  a  promise  to 
pay  money,  but  to  pay  cash  notes. 
Baker  v.  Todd,  6  Tex.  273,  274. 

(5)  Specie  as  Coin. 

See  post,  "Note  Payable  in  Dol- 
lars," XI,  A,  2,  c,  (6). 

Judgments  on  contracts  for  coin, 
entered  into  before  the  passage  of  the 
legal  tender  acts,  should  be  rendered 
for  dollars  generally.  Bridges  v.  Reyn- 
olds, 40  Tex.  204,  214;  Harrell  v. 
Barnes,  34  Tex.  413. 

(6)  Note  Payable  in  Dollars. 

(a)    In  General — Lawful  Currency  In- 
tended. 

Nothing  but  proof  of  a  positive 
agreement  by  the  parties  to  a  note 
for  "dollars,"  that  it  should  be  pay- 
able in  Confederate  money,  would  au- 
thorize  a   jury   in    finding  that   it   was 
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payable  in  that  illegal  currency. 
Chambers  v.   Bonner,  33  Tex.  511. 

"The  note  in  this  case  was  made 
payable  in  dollars,  and  in  the  absence 
of  positive  proof  to  the  contrary,  the 
presumption  is  that  dollars  referred 
alone  to  the  lawful  currency  of  the 
country,  and  was  collectible  in  that 
currency  only."  Diltz  v.  Sadler,  37 
Tex.  137,  141. 

Evidence  Showing  Confederate 
Currency  Intended. — In  a  suit  on  a 
promissory  note  given  in  1863,  and 
payable  in  "dollars"  five  years  after 
date,  the  understanding  of  the  parties 
as  to  the  character  of  money  in  which 
it  was  to  be  paid  may  be  shown  from 
the  nature  of  the  transaction  and  its 
attendant  circumstances.  If  payable 
in  Confederate  money,  the  holder  was 
entitled  to  recover  its  value,  estimated 
at  the  date  of  the  contract.  Taylor  v. 
Blank,  60  Tex.  29. 

"It  was  competent  for  the  defend- 
ant to  plead  and  prove  that  the  amount 
of  the  note  was  contracted  to  be  paid 
in  Confederate  paper  or  currency,  so 
as  to  show  the  true  meaning  of  the 
word  'dollars/  as  it  was  used  by  the 
parties  in  the  execution  of  the  note, 
and  by  them  intended  to  have  effect 
as  an  obligation.  (Mathews  v.  Rucker, 
41  Tex.  636;  Thorington  v.  Smith,  8 
Wall.  1.)"  Johnson  v.  Blount,  48 
Tex.  38,  43. 

It  has  been  contended  that  the  pre- 
sumption that  a  note  was  payable  in 
lawful  currency  of  the  United  States 
could  only  be  rebutted  by  positive  ev- 
idence that  other  than  lawful  money 
of  the  United  States  was  intended. 
Such,  however,  is  not  the  rule;  for, 
as  said  by  Chief  Justice  Roberts  in 
Heilbroner  v.  Douglass,  45  Tex.  402: 
"It  is  not  perceived  why  that  fact 
might  not  be  proved  by  the  circum- 
stances attending  the  transaction  as 
well  as  any  other  fact."  In  the  Con- 
federate Note  Case,  19  Wall.  559,  Jus- 
tice Field  said:  "The  understanding 
of  the  parties  may  be  shown  from  the 


nature  of  the  transaction,  and  the  at- 
tendant circumstances,  as  satisfac- 
torily as  from  the  language  used" 
Taylor  v.  Bland,  60  Tex.  29,  31. 

Parol  Evidence  Varying  Contract — 
Agreement  between  Parties  at  Time  of 
Contract. — Negroes  were  hired  out  by 
public  outcry  for  the  year  1864,  and 
written  terms  of  the  hiring  were  read 
to  the  bidder,  notifying  them  of  the 
conditions  of  the  hiring,  and  that  they 
would  be  required  to  give  approved 
notes  for  the  hires,  and  bonds  with 
surety^  for  the  compliance  with  the 
other  conditions.  No  reference  to 
Confederate  money  was  made  in  these 
written  terms,  nor  in  the  note  now- 
sued  on,  which  was  executed  for  the 
hire  of  one  of  the  negroes,  and  was 
payable  in  "dollars  and  cents."  The 
defense  was  that  the  note  was  payable 
in  Confederate  money.  Held,  that  the 
written  contract,  evidenced  by  the 
note  and  by  the  published  terms,  im- 
ports payment  of  the  note  in  legal 
tender;  and  that  it  was  error  to  in- 
struct the  jury  to  the  effect  that  this 
written  contract  could  be  controlled 
or  varied  by  verbal  representations  of 
the  contract,  made  by  the  payor  or 
his  agent  in  the  presence  of  the  payee, 
and  not  expressly  contradicted  by  the 
latter.  Held,  further,  on  the  case 
above  stated,  that  it  was  error  to  re- 
fuse to  instruct  the  jury  that  the  plain- 
tiff was  entitled  to  recover,  unless 
there  was  an  agreement  between  the 
parties,  at  the  time  the  note  was  given, 
that  it  should  be  payable  in  Confed- 
erate money.  Miller  v.  Lacy,  33  Tex. 
351. 

Testimony  That  Such  Was  die 
Only  Existing  Currency. — On  an  issue 
whether  a  note  for  dollars  and  cents, 
made  in  1863,  was  payable  in  Confed- 
erate money  or  not,  testimony  that 
such  money  was  then  the  only  cur- 
rency in  the  county  where  the  note 
was  given,  and  that  a  note  given  at 
that  time  for  dollars  meant  Confed- 
erate dollars,  would  not  have  been  ad- 
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missible,  if  objected  to;  and,  there- 
fore, there  was  no  error  in  refusing  a 
continuance  asked  for  the  purpose  of 
obtaining  such  testimony.  Chambers 
v.  Bonner,  33  Tex.  511. 
(b)  Judgment  Erroneously  Rendered 
for  "Coin."     , 

On  draft  for  a  certain  number  of 
"dollars  in  specie/'  it  was  error  to 
render  a  judgment  for  "coin."  The 
judgment  should  have  been  for  "dol- 
lars," so  as  to  be  payable  in  any  legal 
tender.  Van  Alstyne  v.  Sorley,  32 
Tex.  518;  Shaw  v.  Trunsler,  30  Tex. 
390;  Flournoy  v.  Healy,  31  Tex.  590; 
Killough  v.  Alford,  32  Tex.  457.  See 
Bridges  v.  Reynolds,  40  Tex.  204,  214. 

It  was  error  to  render  a  judgment 
for  coin  on  a  bill  of  exchange  due  in 
1861,  and  payable  in  "dollars."  The 
case  of  Flournoy  v.  Healy,  31  Tex. 
590,  cited  and  approved  on  this  point. 
Davidson   v.   Peticolas,  34   Tex.   27. 

(7)    Confederate  Notes. 

Note  Payable  in  Dollars. — See  ante, 
"Note   Payable  in   Dollars,"   XI,  A,   2, 

c,  (»). 

Computing  Value  of  Note. — Where 
a  note  is  payable  in  Confederate  cur- 
rency the  time  at  which  its  value 
should  be  estimated  is  the  date  of  the 
execution  of  the  note.  Mathews  v. 
Rucker,  41  Tex.  636;  Johnson  v. 
Blount,  48  Tex.  38,  45;  Taylor  v. 
Blank,  60  Tex.  29. 

d.  Alternate  Privilege. 

See  the  title  PAYMENT. 
3.    Tender  of  Payment. 

a.  Time  of  Tender. 

The  note,  while  payable  at  the  bank, 
was  not  mature  at  the  time  the  tender 
was  made,  and,  of  course,  the  payee 
of  a  note  can  not  be  compelled  to  ac- 
cept the  sum  expressed  therein  until 
it  is  due.  Kelly  v.  Collins  (Civ.  App.), 
56   S.   W.   997,  998. 

b.  What  Constitutes  a  Tender. 

Full  Tender. — Upon  the  maturity  of 
a    negotiable    note,    its    holder    by    en- 


dorsement before  maturity  brought 
suit  to  enforce  payment.  The  note 
stipulating  for  attorney's  fee  in  event 
of  suit,  the  right  to  the  attorney  fee 
upon  suit  became  fixed.  The  subse- 
quent tender  of  principal  and  interest 
without  the  stipulated  attorney  fee 
was  not  a  full  tender.  Levy  v.  Du 
Bose,  3  Tex.  Civ.  App.  68,  21  S.  W. 
932. 

Where  the  contract  of  suretyship 
was  absolute  both  as  to  the  principal 
and  a  reasonable  attorney's  fee,  if 
placed  in  the  Kands  of  an  attorney  for 
collection,  the  plaintiffs  had  the  right 
to  so  place  it  without  demand,  if  for 
no  other  reason  than  that  by  the 
terms  of  the  obligation  demand  was 
waived,  and  to  get  the  benefit  of  a 
tender  the  defendant  must  have  as- 
certained the  correct  amount  due  and 
tendered  that  sum.  Bolton  v.  Gifford 
&  Co.,  45  Tex.  Civ.  App.  140,  146,  100 
S.  W.  210. 

To  avoid  the  stipulated  attorney  fee 
it  was  necessary  to  allege  and  prove 
a  tender  before  suit,  or  that  the  maker 
of  the  note  had  the  money  at  the 
place  of  payment  and  desired  to  pay 
rt,  the  note  not  being  there.  Hermes 
v.  Vaughn,  3  Tex.  Civ.  App.  607,  22 
S.  W.   189,  817. 

Evidence  Held  Not  to  Show  Tender. 
— The  answer  alleges  that  the  note 
sued  on  had  been  indorsed  and  given 
by  P.  to  T.  to  take  the  place  of  an 
old  vendor's  lien  note  of  $900  known 
as  the  "Hastings  note."  The  founda- 
tion of  the  claim  that  the  tender  was 
sufficient  to  stop  interest,  etc.,  is  that 
the  note  sued  on  had  been  given  to 
T.  in  satisfaction,  or  in  lieu,  of  the 
Hastings  note.  The  evidence  is  held 
not  sufficient  to  support  such  claim. 
There  was  testimony  which  supported 
the  finding  that  the  note  was  sold  to 
T.,  and  not  given  in  exchange  for  the 
Hastings  note.  Upon  that  theory  de- 
fendants were  not  entitled  to  a  release 
of  the  Hastings  note  upon  a  tender 
of  the  amount  due  on  the  note  given 


Digitized  by 


Google 


1020 


Bills,  Notes  and  Checks 


by  P.  to  T.  Stevens  v.  Taylor  (Civ. 
App.),   102   S.   W.   791,  792. 

Deposit  Held  Not  a  Tender.— Where 
the  action  was  on  a  promissory  note, 
defendant's  plea  that  the  note  had 
never  been  delivered  was  not  sus- 
tained by  proof  showing  that  the  note 
was  given  for  part  of  the  considera- 
tion of  a  sale  of  lands  and  cattle  and 
that  the  seller  and  buyer  jointly  de- 
posited the  deeds  and  the  note  with 
a  bank  with  instructions  to  deliver 
them  to  the  parties  respectively  when 
the  buyer  should  deposit  with  the  bank 
the  money  called  for  by  the  note, 
which  money  he  was  to  raise  from  a 
sale  of  the  cattle  he  had  so  bought, 
and  the  cattle  were  delivered  to  and 
then  sold  by  the  buyer  and  the  money 
placed  in  the  bank,  but  the  buyer  in- 
structed the  bank  not  to  apply  it  to 
the  note  until  the  seller  had  complied 
with  a  further  condition  which  the 
buyer  had  not  the  right  to  exact. 
Under  such  conditions  the  deposit  of 
the  money  in  the  bank  was  not  a 
tender  of  it  in  payment  upon  the  note. 
Barnett  v.  Pyle,  35  Tex.  Civ.  App.  22, 
79  S.  W.  1093,  affirmed  98  Tex.  610, 
no  op. 

"In  August,  1895,  the  bank  sent  him 
the  following  on  a  postal  card:  'First 
National  Bank  of  Bowie.  8/31/1895. 
M.  H.  Kelly  deposited  in  this  bank 
$257.50  last  March  to  pay  note  you 
hold  against  him.  T.  C.  Phillips, 
Cashier.'  This  card  was  addressed  to 
him  at  his  residence  in  Louisville,  Ky. 
The  appellee  testified  that  appellant 
made  various  propositions  to  pay  him 
part  of  the  note  if  he  would  surrender 
the  same.  Once  he  asked  a  discount 
or  deduction  of  $100,  at  another  time 
$150,  but  never  at  any  time  offered 
to  pay  the  whole  of  it.  These  offers 
he  declined  to  accept,  and  therefore 
refused  to  send  the  note  to  the  bank 
for  collection  until  it  matured.  The 
note  matured  February  28,  1898,  was 
for  $300  and  attorney's  fees  of  10  per 
cent,    and    bore    10    per    cent    interest 


from  its  date,  February  25,  1894.  The 
evidence  utterly  failed  to  establish  a 
tender  in  law."  Kelly  v.  Collins  (Ci?. 
App.),   56   S.    W.    997,   998. 

Failure  to  Prove  Right  to  Executrix 
to  Receive  Money. — As  it  devolved  on 
defendants  to  show  affirmatively  the 
existence  of  all  facts  necessary  to  an 
executrix's  qualification  and  right  to 
receive  the  money  and  to  execute  re- 
leases alone,  a  failure  in  this  respect 
would  be  a  failure  to  sustain  the 
tender  of  payment  of  a  note.  Stevens 
v.  Taylor  (Civ.  App.),  102  S.  W.  791, 
793. 

Tender  of  Specific  Articles!— The 
maker  of  a  promissory  note,  which 
specifies  that  the  stipulated  sum  is  to 
be  paid  in  specific  articles,  to  exoner- 
ate himself  under  the  plea  of  tender, 
must  show  that  the  articles  were 
tendered  at  their  fair  cash  value;  other- 
wise, the  tender  would  be  unavail- 
ing.    Dewees  v.  Lockhart,  1  Tex.  535. 

The  doctrine  relating  to  the  tender 
of  ponderous  articles  is  very  different 
from  that  which  relates  to  the  tender 
of  money.  In  the  latter  case  the 
money  must  always  be  ready  in  court 
for  the  creditor.  Dewees  v.  Lockhart, 
1    Tex.   535. 

c.  Excusing  Tender. 

Tender  is  not  excused  by  showing 
that  at  maturity  the  note  was  not  in 
the  place  of  payment.  It  was  not 
shown  that  the  maker  had  a  residence 
or  place  of  business  in  the  place  of 
payment,  known  to  the  holder,  and 
had  the  money  there  and  desired  to 
pay  the  note  at  maturity,  or  that  the 
residence  of  the  holder  was  not 
known  to  the  maker.  Hermes  v. 
Vaughn,  3  Tex.  Civ.  App.  607,  22  S. 
W.    189,   817. 

d.  Right  to  Decline  Tender. 

Where  notes  bear  interest  from 
date,  the  owner  has  the  right  to  de- 
cline a  tender  of  payment  made  be- 
fore their  maturity,  and  a  tender  to 
the  original  payee  is  not  valid  if  made 
after    he   has    lawfully    transferred   the 
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notes  to  a  third  party.  Burns,  etc., 
Co.  v.  True,  5  Tex.  Civ.  App.  74,  23 
S.    W.    338. 

e.  Bringing    Money    into    Courts    on 

Plea  of  Tender. 
Where  the  defendant  plead  a  tender, 
to  make  the  plea  good  he  must  bring 
the  money  into  court.  Brock  v.  Rich- 
ard, 16  Tex.  461;  Tooke  v.  Bonds,.  29 
Tex.    419. 

f.  Effect    on    Lien    Where    Plea    Sus- 
tained 

The  maker  of  a  vendor's  lien  note, 
before  suit,  tendered  the  amount  he 
claimed  to  be  due,  and  pleading  the 
tender,  deposited  the  money  in  court, 
where  it  remained.  Held,  that  upon 
plaintiff  recovering  .  only  the  sum 
tendered  it  was  no  error  for  the  court 
to  fail  or  refuse  to  enter  a  decree  of 
foreclosure.  The  debt  was  paid,  and 
no  lien  existed.  Twohig  v.  Brown,  85 
Tex.  51,  19  S.  W.  768. 

4.  Indorsement  of  Payment  on  Paper. 
Prima    facie,    the    presumption    must 

be  that  the  credits  indorsed  upon  a 
note  were  entered  by  the  holder,  or 
with  his  assent,  and  that  they  are  just 
credits,  to  which  the  maker  is  entitled. 
Holland  v.   Cook,  10  Tex.   244. 

Where  judgment  goes  by  default  in 
a  suit  on  a  demand  which  is  liquidated 
and  proved  by  writing,  and  the  dam- 
ages are  assessed  by  the  clerk  under 
the  statute,  credits  indorsed  on  the 
note  must  be  allowed.  Holland  v. 
Cook,  10  Tex.  244;  Harland  v.  Hen- 
dricks, 19  Tex.  292;  Trabue  v.  Stonum, 
20  Tex.  453,  455. 

Where  the  indorsements  of  credits, 
upon  the  note  sued  on,  disclosed  that 
the  verdict  was  for  one  hundred  dol- 
lars more  than  was  due,  and  there 
was  nothing  in  the  statement  of  facts 
to  sustain  the  verdict,  the  supreme 
court  reversed  (he  judgment  of  the 
court  below,  refusing  to  grant  a  new 
trial.     Houston  v.  Morrison,  10  Tex.  1. 

5.  Agreement  for  Reduction  of  Prin- 

cipal upon    Condition. 
Under     an     agreement     that     notes 


given  for  a  stock  of  goods  taken  at 
an  estimated  value  should  be  credited 
with  the  difference  between  such  es- 
timated value  and  the  real  value  as 
shown  by  an  inventory  thereafter  to 
be  taken,  the  maker  8i  the  notes  is 
not  entitled  to  a  credit  when  no  such 
inventory  was  taken  and  the  payee 
was  not  at  fault.  Henry  v.  McCardell, 
15   Tex.   Civ.  App.   497,  40   S.   W.    172. 

6.  Delivery  to   Maker  with  Intent  to 

Discharge. 
The  delivery  of  a  note  by  the  owner 
to  the  maker  with  intent  thereby  to 
discharge  the  debt,  discharges  the 
debt.  The  mortgage  or  deed  of  trust 
was  but  an  incident  to  the  debt,  and 
when  the  debt  was  discharged  by  the 
gift  of  the  payee  to  the  maker  of  the 
note  which  evidenced  it,  the  mortgage 
or  deed  of  trust  given  to  secure  its 
payment  became  functus  officio. 
Deussen  v.  Moegelin,  24  Tex.  Civ. 
App.  339,  340,  59  S.   W.   51. 

7.  Substitution  of  Security. 

"It  is  a  general  principle  of  law  that 
one  simple  executory  contract  does 
not  extinguish  another  for  which  it  is 
substituted.  2  Dan.  Neg.  Inst.,  §  1260; 
Graves  v.  Allen,  66  Tex.  589,  2  S.  W. 
192.  But  the  intention  of  the  parties  will 
control,  and  if  it  appear  that  the  parties 
intended  to  cancel  and  discharge  the 
debt  by  the  new  form  of  security  it 
will  operate  as  a  complete  merger.  2 
Dan.  Neg.  Inst.,  §  1259,  et  seq.;  Mc- 
Guire,  etc.,  Co.  v.  Bidwell,  64  Tex.  43, 
45;  4  Am.  and  Enc.  of  Law,  2  ed.,  503; 
Gulf,  etc.,  R.  Co.,  v.  Harriett,  80  Tex. 
73,  15.  S.  W.  556."  Wettermark  & 
Son  v.  Burton,  30  Tex.  Civ.  App.  509, 
511,  70   S.   W.   1029. 

Loss  of  Instrument. — The  legal  de- 
mand of  the  payee  or  bona  fide  holder 
of  a  note  or  bond  is  not  extinguished 
by  the  destruction  or  loss  of  the  writ- 
ten evidence  of  his  claim,  but  upon 
proper  proof  of  its  original  loss  or 
destruction  he  will  be  entitled  to  a 
recovery.  Hawkins  v.  Stevenson, 
Dallam  558. 
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8.  Agreement    That     Part    Payment 
Shall  Extinguish. 

"A  part  payment  of  a  bill  or  note 
which  has  fallen  due  only  extin- 
guishes it  pro  tanto,  and  an  agreement 
that  it  shall  be  in  full  discharge  of  the 
debt  does  not  make  such  part  payment 
any  more  effectual  as  to  the  residue, 
there  being  no  sufficient  consideration 
for  the  discharge  of  the  whole.  But 
if  the  claim  evidenced  by  the  bill  or 
note  is  disputed,  an  agreement,  by  way 
of  compromise,  to  receive  a  part  pay- 
ment in  full  settlement  will  discharge 
it."  Powers  v.  Harris,  42  Tex.  Civ. 
App.  250,  252,  94  S.  W.  136. 

9.  Instrument   Marked   Paid — Amount 
Charged  on  Books. 

Where  the  firm  note  of  B.  &  C.  was 
made  payable  in  N.  County,  and  on  dis- 
solution of  the  firm  B.  assumed  its  pay- 
ment, and  the  payees  agreed  to  re- 
lease C,  and  charged  B.  on  their 
books  with  the  amount  remaining  un- 
paid, and  when  B.  asked  for  the  note, 
to  use  in  a  suit  to  show  that  he  had 
paid  the  firm  debts,  they  marked  it 
"paid"  and  delivered  it  to  him,  the 
note  was  thereby  discharged,  and  for 
the  balance  remaining  due  there  was 
no  promise  in  writing  to  pay  in  N. 
County.  Wettermark  &  Son  v.  Bur- 
ton, 30  Tex.  Civ.  App.  509,  70  S.  W. 
1029. 

10.  Effect   of   Payment   by   Particular 
Parties. 

a.  By  Drawee  or  Surety. 
Payment    by     Acceptor.— See     ante, 

"Rights  of  Acceptor,"  V,  G. 

Payment  by  Surety.— See  the  title 
PRINCIPAL  AND  SURETY. 

b.  By  Indorser.  i 
An   indorser,   if   his   was   a   good   in- 1 

dorsement,  has  the  right  at  any  time  ' 
to  pay  the  note  to  the  indorsee,  with 
or  without  suit,  and  either  before  or 
after  judgment,  and  take  it  up  and 
institute  suit  thereon  in  his  own  name 
against  those  primarily  liable  for  its 
payment.      Still  v.  Lombardi,      8    Tex. 


Civ.  App.  315,  318,  27  S.  W.  845,  af- 
firmed in  93  Tex.  672,   no  op. 

In  extinguishing  a  demand,  a  judg- 
ment has  no  greater  effect  than  mere 
payment,  and  the  indorser  had  the 
right,  both  before  and  after  judgment, 
to  pay  the  note  and  institute  suit 
thereon  against  the  other  parties. 
Still  v.  Lombardi,  8  Tex.  Civ.  App. 
315,  27  S.  W.  845,  affirmed  in  93  Tex. 
672,  no  op. 

A  recovery  upon  a  note  against  the 
maker  and  indorsers  does  not  so 
merge  the  note  as  to  prevent  the  in- 
dorsers from  paying  the  judgment,  re- 
ceiving the  note,  and  maintaining  ac- 
tion on  it  against  the  maker.  Still  r. 
Lombardi,  8  Tex.  Civ.  App.  315,  318, 
27  S.  W.  845,  affirmed  in  93  Tex.  672, 
no  op. 

"If  the  indorser  is  not  precluded 
from  maintaining  a  suit  against  the 
maker  of  the  note  by  reason  of  its 
previous  merger  into  a  judgment  in 
favor  of  the  indorsee,  we  think,  a 
fortiori,  he  is  not  precluded  by  a  judg- 
ment which  expressly  refuses  to  merge 
the  note,  upon  the  ground  that  the 
one  bringing  the  suit  is  not  the  owner 
thereof."  Still  v.  Lombardi,  8  Tex. 
Civ.  App.  315,  318,  27  S.  W.  845,  af- 
firmed in  93  Tex.   672,  no  op. 

The  payee  of  a  promissory  note, 
who  indorses  it  and  afterwards  pays 
and  takes  it  up,  stands  with  reference 
to  the  makers  in  the  same  attitude  as 
if  he  had  never  parted  with  it;  his 
remedy  being  upon  the  note,  and  not 
upon  an  account  for  money  paid  to 
the  use  of  the  maker.  In  such  case, 
an  action  is  not  maintainable  for 
money  paid.  The  statute  of  limita- 
tions would  bar  the  right  of  action 
of  the  indorser,  who  had  thus  paid  the 
note,  at  the  expiration  of  four  years 
from  the  maturity  of  the  note.  In  an 
action  by  the  indorser  against  the 
maker  to  recover  back  money  paid  by 
him  as  such  indorser,  if  he  sues  upon 
the  note,  the  statute  commences  to 
run,  not  from   the    time     of  payment, 
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but  from  the  time  when  the  note  be- 
came due  and  payable.  Williams  v. 
Durst,   25   Tex.    667. 

Even  in  the  case  of  an  accommo- 
dation indorser  of  a  promissory  note,  it 
has  been  held,  that  if  he  pay  the  note, 
he  can  not  recover  from  the  maker  upon 
the  money  counts,  but  must  sue  on  the 
note;  and  if  the  note  be  barred  by  the 
statute,  he  can  not  recover,  although 
he  may  have  paid  the  amount  to  the 
holder  before  the  bar  of  the  statute 
had  interposed.  Williams  v.  Durst,  25 
Tex.  667. 

In  the  case  of  an  accommodation  ac- 
ceptor of  a  bill  of  exchange,  it  has 
been  held  that  the  statute  begins  to 
run  from  the  time  of  payment.  Wil- 
liams v.  Durst,  25  Tex,  667. 
c.  By  Stranger. 

One  who  at  request  of  the  maker  of 
a  promissory  note  pays  the  amount 
to  the  holder,  for  the  purpose  of  re- 
taining it  against  the  maker  as  secu- 
rity for  the  money  so  advanced,  and 
receives  possession  of  it,  though  with- 
out an  indorsement  to  him,  acquires  an 
equitable  title  to  the  note  and  does  not 
discharge  it.  Cooper  Grocery  Co.  v. 
Moore,  19  Tex.  Civ.  App.  283,  46  S. 
W.  665,  affirmed  in  93  Tex.  681,  no  op. 

At  the  request  of  the  maker  of  a 
promissory  note,  a  third  party  paid 
the  amount  due  to  a  bank  to  whom  it 
bad  been  assigned  for  collection;  the 
bank,  after  first  marking  it  paid,  on 
explanation  of  the  purpose  of  the  party 
paying  to  hold  the  note  himself,  erased 
such  mark  and  struck  out  its  own  name 
from  the  indorsement  made  by  the 
holder  to  it,  delivering  it  to  the  party 
making  payment  as  a  note  indorsed 
by  the  holder  in  blank,  but  without  au- 
thority from  the  holder  to  make  such 
change  in  the  indorsement.  Held,  that 
the  note  was  not  thereby  discharged, 
and  the  party  receiving  it  became  the 
equitable  owner  and  entitled  to  partici- 
pate with  the  holders  of  another  note 
in  a  lien  given  for  the  security  of  both. 
Cooper  Grocery  Co.  v.  Moore,  19  Tex. 


Civ.  App.  283,  46  S.  W.  665,  affirmed 
in  93  Tex.  681,  no  op. 

Plaintiff  purchased  the  note  sued  on 
from  the  owner  at  the  request  of  the 
makers;  it  was  then  at  the  bank  for 
collection,  and,  through  mistake,  was 
stamped  "Paid,"  instead  of  being  in- 
dorsed to  him,  as  was  intended  by  all 
parties  at  interest.  It  was  held,  that 
the  note  was  not  paid,  as  claimed  by 
defendants.  Grogan  v.  Smith  (Civ. 
App.),  33   S.   W.   276,   277. 

11.   Evidence  of  Payment, 
a.   Burden  of  Proof. 

By  the  plea  of  payment  the  defend- 
ant takes  on  himself  the  burden  of 
proof.  The  effect  of  the  plea  standing 
alone  is  to  admit  that  the  cause  of  ac- 
tion had  existed  as  alleged,  and  to  im- 
pose upon  the  defendant  the  necessity 
of  proving  that  it  had  been  extin- 
guished by  payment.  It  dispenses  with 
f»roof  by  the  plaintiff  of  his  cause  of 
action.  Matossy  v.  Frosh,  9  Tex.  610, 
613. 

The  note  was  produced,  its  execution 
and  transfer  to  plaintiff  were  admitted 
in  the  answer,  and  all  that  was  left  for 
the  jury  to  decide  was  the  issue  of 
payment.  The  charge  instructed  "that 
it  is  incumbent  upon  plaintiff  to  es- 
tablish his  cause  by  a  preponderance  of 
evidence."  The  probable  effect  of  this 
was  to  produce  the  belief  in  the  minds 
of  the  jurors  that  the  burden  was  on 
plaintiff  to  prove  that  the  note  had 
not  been  paid,  and  the  change  was 
therefore  erroneous.  Grant  z».  Roberts 
(Civ.   App.),  38  S.  W.  650. 

Though  payable  in  the  money  of  a 
foreign  government,  the  instrument 
was  a  negotiable  note,  and,  as  decided 
by  our  supreme  court,  85  Tex.  553,  on 
certified  question  in  this  case,  it  was 
not  necessary  for  the  plaintiff  to 
prove  nonpayment  to  make  a  prima 
facie  case.  Hogue  v.  Williamson  (Civ. 
App.),  85  Tex.   553. 

Burden  on  Plaintiff. — Where  certain 
payments,  the  amount  of  which  was 
known   only  to   plaintiff,   were   not   in- 
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dorsed  on  the  note,  the  burden  of 
proof  was  on  the  plaintiff  in  an  action 
against  the  surety,  the  principal  be- 
ing dead,  to  establish  the  amount  un- 
paid by  proving  the  amount  of  the 
payments  not  known.  Hoerr  &  Bro. 
v.  Coffin,  1  Tex.  Civ.  App.,  §  186.  See 
Cherry  v.  Butler,  4  App.  Civ.  Cases, 
§§  271,  272,  17  S.  W.  1090,  as  to  buiden 
of  proof  of  payment. 
b.  Possession  of  Paper  as  Evidence. 
(1)    In  General. 

As  an  abstract  proposition  of  law 
the  possession  by  the  maker  of  an 
overdue  promissory  note  is  presump- 
tive evidence  of  payment,  but  such 
presumption  has  no  conclusive  effect. 
Halfin  v.  Winkleman,  83  Tex.  165,  18 
S.   W.   433. 

The  possession  of  acceptances  by  the 
plaintiff,  drawn  by  defendant  on  him 
in  favor  of  third  parties,  is  sufficient 
to  raise  the  presumption  that  he  had 
paid  them.  Hays  &  Co.  v.  Samuels  & 
Sons,  55  Tex.  560. 

The  possession  by  the  acceptor  of  a 
draft  drawn  with  a  blank  for  the  name 
of  the  payee  and  without  indorsement, 
is  prima  facie  evidence  that  the  draft 
had  been  in  circulation  and  was  taken 
up  by  the  acceptor.  But,  upon  proof 
of  a  custom  to  leave  drafts  for  ac- 
ceptance, or  other  fact  tending  to  con- 
trovert the  presumption  arising  from 
the  possession  of  the  instrument,  the 
failure  of  the  acceptor  to  prove  to 
whom  he  paid  it  would  leave  the 
question  of  "payment  or  not"  to  be 
found  by  the  jury,  subject  to  the 
power  of  the  court  to  grant  a  new 
trial,  as  in  other  cases,  if  the  verdict 
should  be  against  the  evidence.  Close 
v.   Field,  note  70,  9  Tex.  422. 

Whether  the  mere  naked  possession 
of  a  bill  of  exchange  by  the  acceptor 
affords  any  evidence  of  payment  de- 
pends upon  the  circumstances  under 
which  it  was  drawn.  It  is,  therefore, 
a  question  of  evidence  for  the  jury. 
If  it  were  an  accommodation  bill,  drawn 
for    the   purpose   of  obtaining   a    loan, 


the  possession  by  the  acceptor  would 
not  even  be  prima  facie  evidence  of 
ownership,  or  of  payment,  unless  it 
were  shown  the  bill  had  been  in  cir- 
culation after  acceptance.  But  if  drawn 
against  a  pre-existing  debt,  due  from 
the  acceptor  to  the  drawer,  the  pos- 
session of  the  bill  by  the  acceptor 
would  be  presumptive  evidence,  at 
least,  of  a  payment,  to  that  extent,, 
of  the  pre-existing  debt  Close  v. 
Fields,   2  Tex.   232. 

(2)    Possession  Surrendered  by  Agents 
for  Collection. 

The  note  sued  on  having  been  sur- 
rendered to  the  maker  before  suit  by 
agents  of  the  holders  for  collection: 
only,  no  presumption  arose  from  such 
possession  of  the  note  necessary  to- 
be  rebutted  before  recovery  could  be 
had  upon  the  note  so  surrendered 
without  authority.  Emerson  v.  Millsr 
83    Tex.    385,    18    S.    W.    805. 

Unauthorized  Stamping  of  Note. — 
Where  the  act  of  stamping  the  note 
"Paid"  was  done  without  the  knowl- 
edge either  of  the  maker  or  the  holder 
of  the  note,  and  was  not  discovered 
by  one  who  was  buying  the  note,  until 
about  the  time  of  the  suit,  it  was 
simply  an  unauthorized  act  of  the 
bank  officer  done  without  the  knowl- 
edge or  consent  of  any  of  the  parties 
interested,  and  proof  of  these  facts 
was  admissible  without  a  special  plea. 
Ashburn  v.  Evans  (Civ.  App.),  72  S- 
W.  242. 
c.    Checks — Credits  Entered  by  Bank. 

Where  checks  given  in  settlement 
were  paid  through  a  bank  by  credits 
entered,  it  must  be  presumed  that  they 
were  ultimately  satisfied  in  the  cur- 
rent money  of  the  country.  San  An- 
tonio v.  San  Antonio  St.  R.  Co.,  22" 
Tex.  Civ.  App.  148,  54  S.  W.  281,  af- 
firmed in  93  Tex.  702,  no  op. 

The  indorsee  of  a  joint  and  several 
promissory  note  sued  the  surviving 
maker,  who  pleaded  that  he  was  merely 
a  surety  for  the  deceased  maker;  that 
the    note    had    been    assigned    to    the 
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plaintiff  only  for  collection,  and  that 
the  deceased  maker  had  paid  and  satis- 
fied the  note,  or  had  arranged  with 
the  plaintiff  to  pay  the  same  for  him, 
whereby  this  defendant  was  discharged. 
On  the  trial  the  defendant  put  in  evi- 
dence a  letter  from  the  plaintiff  re- 
mitting to  the  payees  the  amount  of 
the  note  "for  collection  joint  note"  of 
the  makers.  Held,  in  the  absence  of 
countervailing  evidence,  that  the  jury 
were  warranted  in  finding  for  the  de- 
fendant under  his  plea.  Shepherd  v. 
Levinson,    27    Tex.    484. 

d.   Specific  Facts  as  Showing  Payment. 

Where  payment  of  a  note  is  pleaded, 
and  the  payee  testifies  that  it  was 
never  paid,  and  was  not  part  of  the 
consideration  in  a  subsequent  trans- 
action between  the  parties,  and  the 
maker  testifies  that  he  thought  it  was 
not  mentioned,  though  he  intended  so 
to  do,  the  evidence  was  insufficient  to 
show  that  the  note  was  settled  in  the 
transaction.  Garrett  v.  Robinson  (Civ. 
App.),  43  S.  W.  288.  And  see  Finks 
v.  Abeel,  33  Tex.  Civ.  App.  567,  568, 
77  S.  W.  560,  affirmed  in  98  Tex.  615, 
no  op.;  Cherry  v.  Butler,  4  App.  Civ. 
Cases,  §§  271,  272,  17  S.  W.  1090,  where 
evidence  was  held  insufficient  to  show 
payment. 

Evidence  Showing  Purchase  Not 
Payment  of  Notes. — Certain  notes  were 
secured  by  mortgage  on  a  woodyard. 
The  owner  of  the  woodyard,  who  had 
assumed  the  notes,  was  given  a  check 
by  plaintiff,  payable  to  the  bank  which 
held  the  notes,  or  bearer — the  notes 
being  in  the  bank  for  collection,  and 
not  for  sale — and  the  owner  of  the 
yard  took  the  notes  from  the  bank 
and  delivered  them  to  plaintiff.  At 
that  time  plaintiff  was  working  for  the 
owner  of  the  yard,  who  lived  with 
him,  and  they  were  intimate.  Plain- 
tiff testified  positively  that  he  pur- 
chased the  notes.  Held  sufficient  to 
show  a  purchase,  and  not  a  payment. 
Powers  v.   McKnight,   73   S.   W.   549. 

The  fact  that  the  check  was  drawn 
2  Tex— 65 


payable  to  the  bank  "or  bearer"  did 
not  raise  a  suspicion  of  fraud,  or  show 
that  the  check  was  given  other  than 
for  the  purchase  of  the  notes.  Powers 
v.    McKnight,   73   S.    VV.   549. 

12.    Recovery  Back  of  Payments. 

a.  Voluntary     Payments — Conditional 
Payment. 

Where  the  makers   of  a  note,  being 

entitled    to    have    a    payment    credited 

thereon    which    the    payee    had    agreed 

to    indorse    upon    the    note,    but    had 

\  neglected  to  do  so,  paid  the  full  amount 

I  of  the  note  to  an  assignee  thereof  who 

,  took    it     after    maturity,     this     was     a 

!  voluntary  payment,  and  they  were  not 

entitled    to    recover    back    the    amount 

of   such   credit   from   the   assignee,   nor 

from  the  payee,  ncr  to  offset  it  in  an 

action   by   the   payee   against   them   on 

;  another   and    distinct    note.      Coates   v. 

Clayton,    23    Tex.    Civ.    App.    62,    56    S. 

W.  118. 

Payment  of  Draft  on  Condition. — 
Plaintiff  contracted  with  H.,  who  was 
insolvent,  to  deliver  corn,  and  author- 
ized him  to  draw  with  bills  of  lading, 
and  also  agreed  to  pay  a  draft  for 
an  advance  of  defendant  bank,  which 
was  represented  to  hold  the  bills, 
would  guaranty  delivery,  which  agree- 
ment plaintiff  embodied  in  the  letter 
written  to  the  bank.  The  bank  drew 
the  draft  before  receiving  the  letter, 
on  request  of  H.,  but  plaintiff  did  not 
pay  it  until  after  the  letter  was  re- 
ceived; and  defendant,  knowing  the 
condition  on  which  it  was  paid,  and 
that  H.  was  insolvent,  and  had  not  and 
would  not  deliver  the  corn,  applied  the 
proceeds  of  the  draft  in  payment  of 
rl.'s  indebtedness  to  it.  Held,  that 
the  bank  was  liable  to  plaintiff  for 
the  amount  so  paid.'  Ketelson  r. 
Groos  &  Co.,  21  Tex.  Civ.  App.  31, 
50  S.  W.  591,  affirmed  in  93  Tex.  712, 
no  op. 

b.  Payment  Made  under  Mistake. 

B.  sent  the  following  telegram  to  a 
bank:  "Will  you  pay  C.'s  checks  for 
cattle?"     To    which    on   the    same   day 
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the  bank  replied  by  telegram:  "Yes." 
Thereupon,  C.  drew  a  sight  draft  on 
the  bank  for  $8,850,  payable  to  the 
order  of  B.,  which  was  paid  in  due 
course  of  business,  B.  receiving  the 
amount  of  the  draft  on  or  about  the 
day  of  its  date.  This  suit  was  brought 
by  the  bank  against  B.  to  recover 
$1,650  of  the  sum  so  paid,  the  petition 
alleging,  "That  in  truth  and  in  fact, 
only  $7,200  of  said  draft  given  by  said 
C.  to  B.  as  aforesaid,  was  for  cattle, 
and  the  balance  of  said  draft,  to  wit, 
$1,650,  was  not  for  cattle,  but  was 
for  some  other  purpose  unknown  to 
plaintiff."  It  was  held  that  if  the 
draft  had  not  been  paid,  B.  could  not 
have  recovered  the  sum  sued  for  in 
this  case,  and  there  is  no  good  rea- 
son for  denying  the  bank  the  recovery 
thereof  after  it  had  been  baid  in  igno- 
rance of  the  fact  that  the  draft  had 
been  drawn  for  a  greater  sum  than 
it  agreed  to  pay.  The  transaction  was 
in  a  legal  sense  fraudulent,  for,  to  the 
extent  of  $1,650,  B.  received  money 
to  which  he  knew  or  ought  to  have 
known  he  was  not  entitled.  The  ex- 
pression "for  cattle"  in  the  telegram 
was  material  and  all  important,  since 
that  alone  limited  the  amount  for  which 
C.  was  authorized  to  draw.  First 
State  Bank  v.  McGaughey,  38  Tex. 
Civ.  App.  495,  496,  86  S.  W.   55. 

The  theory  of  the  bank's  case,  against 
the  payee,  is  that  it  had  paid  C/s 
draft  under  a  mistake  of  fact  as  to 
the  purposes  for  which  the  same  had 
been  drawn,  and  that  said  payee  had 
induced  such  mistake  by  his  false  repre- 
sentations that  the  check  was  "for 
cattle."  By  establishing  these  things 
the  bank  would  be  entitled  to  recover 
against  the  payee  directly,  independ- 
ently of  any  consideration  of  C,  save 
of  course  it  could  have  but  one  satis- 
faction. First  Nat.  Bank  v.  McGau- 
ghey, 48  Tex.  Civ.  App.  635,  636,  108 
S.    \V.    475,   affirmed,   no    op. 

The  words  of  limitation  "for  cattle," 
contained    in    payee's    telegram    meant 


between  the  parties  that  the  checks 
to  be  drawn  would  be  given  in  ex- 
change for  cattle  sold  and  delivered 
by  payee  to  C.  Payee  having  chosen 
the  words  to  express  his  proposition 
to  the  bank,  that  construction  most 
strongly  in  favor  of  the  latter  should 
be  adopted  if  there  is  any  doubt  as 
to  his  real  intention.  First  Nat.  Bank 
v.  McGaughey,  48  Tex.  Civ.  App.  635, 
636,   108  S.   W.   475,  affirmed,   no  op. 

c.  Recovery  Back  and  Cancellation  of 

Notes. 
A  deed  with  only  special  warranty 
and  reserving  a  vendor's  lien  to  secure 
notes  given  for  part  of  the  purchase 
money  evidences  an  executory  con- 
tract, and  the  grantee,  upon  discover- 
ing that  the  grantor  had  no  title  what- 
ever, may  repudiate  the  contract,  re- 
cover back  the  money  paid,  and  have 
the  notes  canceled.  Blakey  r.  Allen, 
22  Tex.  Civ.  App.  39,  54  S.  W.  386. 

d.  Recovery  of  Attorneys'  Fees  and 
Costs  Paid  without  Notice  of  Ex- 
tension. 

Where  defendants,  having  been  sued 
on  a  note,  paid  it .  and  the  attorneys' 
fees  and  costs  therein  provided,  with 
notice  of  an  extension,  whereby  the 
note  was  not  due,  no  action  can  be 
based  on  misrepresentation  by  plain- 
tiffs' attorney  to  the  effect  that  there 
was  no  such  extension,  Collins  v.  Kel- 
sey    (Civ.   App.),   97   S.   W.   122. 

Defendants,  having  been  sued  on  a 
note,  claimed  in  an  answer  in  the  na- 
ture cf  a  cross  bill,  filed  after  paying 
the  note,  costs  and  attorney's  fees 
paid  thereon,  on  the  ground  that  they 
were  ignorant  of  an  extension  of  the 
note,  whereby  it  was  not  due.  The 
evidence  showed  a  voluntary  payment 
by  defendants.  Held,  that  the  burden 
of  showing  mistake  or  fraud  inducing 
such  payment  was  on  defendants.  Col- 
lins v.  Kelsey  (Civ.  App.),  97  S.  W. 
122. 

On  an  answer  in  the  nature  of  a 
cross  bill  to  recover  an  attorney's  fee 
paid    plaintiffs,    as    called    for    by  the 
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note  originally  sued  on,  evidence  held 
insufficient  to  take  to  the  jury  a  claim 
that  plaintiffs'  attorney  concealed  from 
defendants'  attorney  and  made  mis- 
representations as  to  the  existence  of 
an  extension  on  the  note,  whereby  it 
was  not  due  when  the  original  suit 
was  brought.  Collins  v.  Keisey  (Civ. 
App.),   97    &   W.   122. 

An  answer  in  the  nature  of  a  cross 
bill  alleged  the  payment  by  defendants' 
attorney  cf  the  note  sued  on,  with  at- 
torney's fees  as  therein  provided  in 
case  of  suit;  that  defendants  and  their 
attorneys  were  ignorant  of  an  exten- 
sion whereby  said  note  was  not  due, 
but  did  not  allege  misrepresentations 
as  to  the  existence  of  said  extension, 
except  in  an  allegation  that  any  letters 
written  by  defendants  were  written 
under  a  mistake  as  to  the  extension  and 
that,  at  the  time  of  such  writing,  "they 
were  induced  to  so  believe  by  the 
plaintiff,"  etc.  Held,  insufficient  to 
require  a  submission  to  the  jury,  of  a 
claim  of  misrepresentations  to  defend- 
ant's attorney  or  the  effect  cf  such 
representations  on  his  action.  Collins 
v.  Keisey  (Civ.  App.),  97  S.  W.  122. 

In  proceedings  by  defendant  to  re- 
cover an  attorney's  fee  paid  plaintiffs 
■on  the  note  sued  on,  on  the  ground 
that  payment  of  the  note  and  fees  was 
in  ignorance  of  an  extension,  whereby 
the  note  was  not  due,  evidence  as  to 
there  having  been  misrepresentations 
by  plaintiff's  attorney  as  to  the  exist- 
ence of  such  extension  held  insufficient 
to  entitle  defendants  to  an  instruction 
as  to  the  effect  of  such  misrepresen- 
tations, in  connection  with  notice  of 
the  extension  received  by  defendants'  at- 
torney. Collins  v.  Keisey  (Civ.  App.), 
D7  S.  W.  122.  See  next  succeeding 
paragraph   for  opinion   on   rehearing. 

Defendants,  having  been  sued  on  a 
note,  paid  it,  with  attorney's  fees  and 
costs  therein  provided,  and  afterwards 
filed  a  counterclaim  for  such  fees  and 
costs  on  the  ground  thai  the  payment 
was  made  in  ignorance  of  an  extension  ' 


whereby  the  note  was  not  due.  On 
the  trial,  the  evidence  clearly  showed 
such  extension,  though  it  was  denied 
in  plaintiff's  pleadings.  Held,  that  the 
court  should  have  assumed  such  ex- 
tension, and  it  was  reversible  error  to 
submit  such  matter  to  the  jury.  (Re- 
hearing.) Collins  v.  Keisey  (Civ.  App.), 
97  S.  W.  122. 

13.  Right  of  Surety  Making  Payment 
a.    Against  Party  Primarily  Liable. 

It  was  held  in  the  case  of  Faires  v. 
Cockerell,  88  Tex.  428,  31  S.  W.  190, 
639,  following  Holliman  v.  Rogers,  6 
Tex.  91,  that  the  right  of  action  of 
a  surety  who  pays  the  debt  of  a  prin- 
cipal upon  a  promissory  note,  is  not 
upon  the  note  paid,  but  upon  an  im- 
plied promise  raised  by  law  for  re- 
imbursement to  the  extent  of  the 
amount  in  fact  paid  by  the  surety. 
Lacey  v.  O'Reilly,  40  Tex.  Civ.  App. 
283,  285,  89  S.  W.  640;  Tutt  v.  Thorn- 
ton, 57  Tex.  35.  The  case  of  Faires 
v.  Cockerell,  supra,  overrules  Sublett 
v.  McKinney,  19  Tex.  438;  Tutt  v. 
Thornton,  57  Tex.  35;  and  many  other 
surety  cases  which  followed  them  and 
preceding  erroneous  cases  on  the  same 
point.  See,  also,  the  title  PRINCIPAL 
AND  SURETY. 

Where  a  person  brought  suit  against 
the  defendant  to  recover  the  amount 
of  a  promissory  note  made  by  the 
latter,  but  which  the  former  claimed  to 
have  paid  as  a  security  thereon,  and 
introduced  the  note  in  evidence,  held, 
that  the  possession  of  the  note  by  the 
plaintiff,  without  any  other  evidence, 
was  presumptive  proof  that  he  had 
paid  the  same,  and  sufficient  to  es- 
tablish the  fact,  unless  rebutted.  Rey- 
nolds  v.    Skelton,    2   Tex.    516. 

Effect  of  Erasure  of  Indorsement. — 
When  one  who  indorses  a  note  before 
its  delivery,  but  who  is  not  a  party 
thereto  on  the  fact  of  the  note,  sub- 
sequently pays  it,  and  sues  the  maker, 
the  erasure  of  his  indorsement  by  a 
pen  mark  drawn  through  his  signa- 
ture   is    not    a    material    alteration    as 
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between  the  parties  to  the  suit,  and 
does  not  affect  the  liability  of  the 
maker.     Tutt  v.  Thornton,  57  Tex.  35. 

b.  Recovery  on  Stipulation  for  Attor- 

neys' Fees. 

A  surety  on  a  note  who  pays  it  and 
has  it  indorsed  to  him  is  entitled  to 
sue  thereon  and  recover  from  the 
principal  maker  the  attorney's  fees 
provided  for  therein,  the  same  as  the 
original  holder  might  have  done.  Be- 
ville   v.    Boyd,    16   Tex.    Civ.    App.    491, 

41  S.   W.   670,   42    S.   W.   318. 

"In  Carpenter  v.  Minter,  72  Tex. 
370,  12  S.  W.  180,  it  was  expressly  held 
that  a  surety  paying  off  the  note  was  en- 
titled to  sue  upon  it  and  recover  the  at- 
torney's fees  therein  provided  for  from 
the  principal  maker,  the  same  as  the  orig- 
inal holder  might  have  done.  This  very 
just  rule,  which  allowed  a  complete, 
and  not  merely  a  partial,  substitution 
of  the  surety  to  the  rights  of  the  origi- 
nal creditor  against  the  principal  debtor, 
became  a  rule  of  decision  in  this  state 
as  early  as  1857.  Sublett  v.  McKinney, 
19  Tex.  438,  439."  Beville  v.  Boyd,  16 
Tex.   Civ.   App.   491,   492,  41   S.   W.   670, 

42  S.  W.  318,  reversed  in  91  Tex.  439. 
See  ante,  "Stipulation  for  Attorney's 
Fees,"  VIII,  H. 

c.  Contribution  and  Exoneration. 
Joint  obligors  on  a  note,  in  the  ab- 
sence of  proof,  are  presumed  to  be 
equally  benefited  by  the  consideration. 
When  one  surety  pays  off  the  debt 
of  an  insolvent  principal,  he  can  re- 
cover from  each  surety  his  proportion- 
ate part  of  the  indebtedness  for  the 
whole  amount  of  the  shares  of  the 
other  sureties  in  a  joint  judgment 
against  them.  Where  one  of  several 
principals  pays  off  a  joint  indebted- 
ness, the  same  rule  prevails.  Graves  v. 
Smith,  4  Tex.  Civ.  App.  537,23  S.  W.  603. 

When  one  of  four  cosureties  on  the 
note  paid  it  he  became  entitled  to  con- 
tribution from  each  of  his  cosureties 
in  aliquot  parts  according  to  their 
number;  that  is  to  say,  one-fourth  of 
the    amount    paid,    with    interest,    from 


each  surety.  Acers  v.  Curtis,  68  Tex. 
423,  425,  4  S.  W.  551.  See  the  title 
PRINCIPAL  AND    SURETY. 

One  who  is  induced  to  sign  a  note 
as  surety  at  the  request  of  other  sure- 
ties, is  not  liable  to  contribution  on 
the  payment  of  a  note  by  the  latter, 
where  it  is  shown  that  the  note  was 
given  for  the  use  of  the  latter.  Dullnig 
v.  Weeks,  etc.,  Co.,  16  Tex.  Civ.  App. 
1,  40  S.  W.  178. 

14.     Right    of    Joint    Obligor    Making 
Payment. 

When  two  or  more  persons  enter 
into  a  contract  for  the  payment  of 
money  to  a  third  person,  the  law  at 
the  same  time  raises  an  implied  ob- 
ligation, as  between  the  obligors  in  such 
contract,  that  each  will  bear  his  pro- 
portionate part  of  the  burden  of  the 
contract,  and  in  case  one  of  them 
should  discharge  all  of  the  contract, 
or  pay  more  than  his  proportional 
part,  the  others  will  contribute  to  in- 
demnify him  for  the  payment  of  any 
sum  in  excess  of  his  proportional 
part  thereof.  Faires  v.  Cockerell.  8S 
Tex.  428,  31  S.  W.  190,  639;  Merchants 
Nat.  Bank  v.  McAnulty,  89  Tex.  124, 
33  &  W.  963,  affirming  in  part  and  re- 
versing in  part  31  S.  W.  1091,  32  S. 
W.   376. 

This  right  not  depending  upon  the 
written  contract  can  not  be  impaired 
by  the  holder  of  the  paper.  Merchants 
Nat.  Bank  v.  McAnulty,  89  Tex.  124, 
33  S.  W.  963,  affirming  in  part  and  re- 
versing in  part  31  Tex.  1091.  32  S. 
W.   376. 

The  right  of  a  co-obligor  to  contri- 
bution extends  only  to  the  excess  paid 
over  his  proportional  part;  the  right 
is  against  all  of  the  other  obligors 
equally.  Merchants  Nat.  Bank  v.  Mc- 
Anulty, 89  Tex.  124,  33  S.  W.  963,  af- 
firming in  part  and  reversing  in  part 
31  S.  W.  1091,  32  S,  W.  376. 

B.     DISCHARGE    AND    RELEASE 

OF   PARTICULAR   PARTIES. 
1.    In  General 

When  the  instrument  is   paid   it  re- 
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leases  the  sureties  and  all  other  par- 
ties. Terhune  v.  First  Nat.  Bank,  24 
Tex.  Civ.  App.  242,  245,  60  S.  W.  352, 
affirmed  in  94  Tex.  711,  no  op.;  Durrell 
v.  Farwell,  88  Tex.  98,  30  S.  W.  539, 
31  S.  W.  185;  Angel  v.  Miller,  16  Tex. 
Civ.  App.  679,  39  S.  W.  1092,  affirmed 
in  90  Tex.  505;  Clark  v.  Cummings,  84 
Tex.  610,  19  S.  W.  798.  See,  generally, 
the   title   PAYMENT. 

2.  Where  Payment  Held  a  Preference. 
If  payment  be  held  a  preference  the 

payment  does  not  extinguish  the  note 
and  the  sureties  are  not  thereby  dis- 
charged. Hooker  v.  Blount,  44  Tex. 
Civ.  App.  162,  164,  97  S.  W.  1083.  See, 
also,  the  title  BANKRUPTCY  AND 
INSOLVENCY,  ante,  p.  631. 

3.  Release  of  Accommodation   Maker 

by  Releasing  Payee. 
Where  a  subsequent  holder,  know- 
ing that  the  note  was  given  to  accom- 
modate the  payee,  his  indorser,  re- 
leases such  payee,*  this  operates  to 
release  the  maker  also.  King  v.  Parks, 
26  Tex.   Civ.   App.   95,   63   S.   W.   900. 

4.  Release  of  Party  Assuming  Liability. 
The  release  of  a  party  who  had  as- 
sumed liability  on  the  notes  also  re- 
leased the  maker,  who  stood  in  the 
relation  of  surety.  Mays  v.  Sanders 
(Civ.  App.),  36  S.  W.  108,  reformed 
and  affirmed  in  90  Tex.  132. 

5.  Discharge   of  Acceptor  or   Drawer 
as  Affecting  Each  Other. 

"The  holder  ordinarily  by  discharg- 
ing the  acceptor  discharges  the  drawer; 
but  he  may  discharge  the  drawer  with- 
out affecting  the  liability  of  the  ac- 
ceptor. In  case  of  an  accommodation  ac- 
ceptance the  rule  is  reversed,  and  the 
acceptor  may  be  discharged  without 
discharging  the  drawer.  This  change 
of  the  rule  grows  out  of  the  fact  that 
where  the  acceptance  is  for  the  ac- 
commodation of  the  drawer,  as  be- 
tween themselves,  the  latter  is  re- 
garded as  the  principal  and  the  ac- 
ceptor the  suretv."  Kildare  Lumber 
Co.  v.  Atlanta  Bank,  91  Tex.  95,  102, 
41  S.  W.  64. 


6.   Release  of  Indorsers. 

a.  In  General 

The  release  of  the*  maker  of  the 
note  also  operates  as  a  release  of  the 
indorser.  Long  v.  Patton,  43  Tex. 
Civ.  App.  11,  16,  93  S.  W.  519. 

The  grounds  of  release  insisted  upon 
are  available  to  an  indorser  and  are 
not  open  to  a  surety.  Kellogg  v.  Iron 
City  Nat.  Bank  (Civ.  App.),  26  S.  W. 
856. 

b.  Extension  of  Time  of  Payment. 
(1)    What  Constitutes  Extension. 

"An  agent  can  not  extend  the  time 
of  payment  of  a  note  so  as  to  bind  his 
principal,  without  express  authority  to 
do  so.  Mechem,  Ag.,  §  379;  Story,  Ag.t 
§§  99,  165."  Behrns  v.  Rogers  (Civ. 
App.),   40   S.   W.   419,  421. 

The  payment  of  unearned  interest 
was  a  sufficient  consideration  for  an 
extension.  First  Nat.  Bank  v.  Skid- 
more  (Civ.  App.),  30  S.  W.  564,  565. 
See  ante,  "Extension  of  Time  of  Pay- 
ment," IV,  C. 

Where  the  new  agreement  is  that  the 
debtor  should  pay  at  the  end  of  the 
period  agreed  upon  for  the  extension, 
precisely  the  same  which  was  due  at 
the  time  the  agreement  was  entered 
into,  the  surety  would  be  released.  The 
interest  on  the  sum  due,  at  the  date  of 
the  extension,  whether  paid  in  advance 
or  contracted  to  be  paid  in  the  future, 
is  a  consideration  for  the  contract  of 
extension.  Cadena  de  Barrera  v.  Frost, 
39  Tex.  Civ.  App.  544,  549,  88  S.  W. 
476. 

Acceptance  by  the  payee  of  a  note 
of  interest  thereon  paid  to  a  date  be- 
yond its  maturity  is  only  prima  facie 
evidence  of  an  agreement  of  extension 
of  payment  to  such  date,  and  a  surety 
not  consenting  to  an  extension  will  not 
be  released  thereby,  where  it  appears 
that  the  payee  did  not  in  fact  agree  to 
such  extension.  Maddox  v.  Lewis,  12 
Tex.  Civ.  App.  424,  34  S.  W.  647. 

After  maturity,  the  principal  in  a 
promissory  note  presented  to  the  payee 
another  note  for  same  amount,  signed 
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by  same  makers,  extending  the  time  of 
payment,  also  paying  in  advance  on 
interest  $8.  The  names  of  the  sureties 
were  forged  to  the  second  note.  After 
the  discovery  of  the  forgery  the  payee 
sued  upon  the  first  note,  alleging  the 
fraud  of  the  principal.  The  sureties 
pleaded  the  extension  of  time  without 
their  consent.  Held,  that  the  payment 
of  interest  in  advance  on  a  forged  re- 
newal of  the  note,  whereby  the  time 
of  payment  was  extended,  was  not  a 
valid  consideration  for  such  extension, 
and  that  the  sureties  were  not  released 
by  the  extension  so  obtained.  Officer 
v.  Marshall,  9  Tex.  Civ.  App.  428,  29  S. 
W.    246. 

A  letter  from  the  holder  to  an  in- 
dorser  which  merely  states  that  the 
maker  had  promised  to  pay  the  note 
within  60  days,  and  then  adds:  "As  this 
meets  with  your  views,  we  extend  the 
note  for  sixty  days,  and  trust  they  will 
come  to  time.  If  they  do  not,  we  will 
do  as  you  request."  This  does  not 
show  that  a  contract  based  upon  a  val- 
uable consideration  had  been  entered 
into  between  holder  and  maker,  by 
which  holder  had  bound  itself  net  to 
sue  on  the  note  until  the  expiration  of 
60  days,  or  had  in  any  wise  deprived 
itself  of  its  legal  right  to  sue  imme- 
diately. First  Nat.  Bank  v.  McCord 
(Civ.  App.),  39  S.  W.  1003. 

A  written  endorsement  on  the  note 
by  the  payee  of  the  payment  of  inter- 
est in  advance  will  not  make  an  ex- 
ception to  the  rule,  since  this  is  but  a 
receipt  which  may  be  varied  or  contra- 
dicted by  parol  evidence  showing  that 
no  extension  was  thereby  intended. 
Maddox  v.  Lewis,  12  Tex.  Civ.  App. 
424,   34  S.   W.   647. 

An  agreement  to  forbear  suit  on  a 
note  for  an  indefinite  time,  where  there 
was  no  corresponding  promise  on  the 
part  of  the  debtor  not  to  pay  during  the 
time  of  forbearance,  or  other  consid- 
eration for  such  promise,  will  not  op- 
erate to  release  a  surety  on  the  note. 
Bonnell  v.    Prince,   11   Tex.   Civ.   App. 


399,  32  S.  W.  855,  affirmed  in  89  Tex. 
104. 

The  presumption  of  an  agreement  to 
extend  payment  of  a  note  arising  from 
interest  being  accepted  in  advance  is  a 
presumption  of  fact,  not  of  law,  and 
no  reference  whatever  should  be  made 
to  it  in  the  charge  where,  as  in  this 
case,  there  was  other  evidence  to  con- 
sider on  the  issue.  Guerguin  v.  Boone. 
33  Tex.  Civ.  App.  622,  77  S.  W.  630. 
affirmed  in  98  Tex.  618,  no  op. 

(2)    Effect  of  Extension   on  Liability 
of  Endorser. 

Any  extension  granted  without  a 
compliance  with  the  conditions  imposed 
by  the  indorser  was  without  the  con- 
sent of  the  indorser  and  released  him 
from  liability.  "If  the  promise  or 
agreement  of  Long,  with  regard  to  the 
cattle,  be  taken  as  the  sole  considera- 
tion for  Smothers'  agreement  to  ar. 
extension  of  the  notes,  the  failure  of 
Long  to  carry  out  this  agreement  would 
amount  to  a  failure  of  consideration  for 
Smothers'  agreement."  Long  v.  Pat- 
ton,  43  Tex.  Civ.  App.  11,  15,  93  S. 
W.   519. 

P.,  the  owner  of  mortgaged  cattle, 
sold  the  cattle  to  C.  and  as  one  of  the 
considerations  of  such  sale  C.  assumed 
the  payment  of  all  of  the  notes,  which 
were  secured  by  mortgages  on  the  cat 
tie.  This  made  C.  primarily  liable  for 
the  payment  of  the  notes  and  estab- 
lished the  relation  of  principal  and 
surety  as  between  himself  and  P.,  the 
maker,  and  C/s  liability  rested  solely 
upon  his  assumption  of  the  debt  by 
agreement  with  P.,  and  the  effect  of 
this  was  to  make  him  the  principal 
debtor,  hence  the  release  of  C.  release*! 
P.,  the  maker  of  the  notes,  from  lia- 
bility. And  the  extension  of  time 
granted  to  C.  was  without  the  knowl- 
edge or  consent  of  P.,  which  furnishes 
an  additional  grcfund  for  the  release  of 
P.  Long  v.  Patton,  43  Tex.  Civ.  App. 
11,  16,  93  S.  W.  519. 
c   Laches  and  Delay  in  Enforcement 

Mere  delay  and  passivity  of  the  cred- 
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itor  does  not  discharge  the  surety.  He 
has  his  own  efficient  and  appropriate 
remedies.  Levy  v.  Wagner,  29  Tex. 
Civ.  App.  98,  100,  69  S.  W.  112,  affirmed 
in  97  Tex.  639/  no  op.  See,  generally, '> 
the  title  LACHES.  ! 

"It  is  not  always  the  case  that  a 
surety  or  an  indorser  will  be  discharged  ! 
by  the  delay  of  the  holder  of  a  prom- 
issory note,  or  bill  of  exchange,  to 
bring  his  action;  the  indorser  may  him- 
self, by  fraudulent  representations  made 
to  the  holder  of  a  bill  or  note,  as  to 
its  acceptance  or  payment,  bar  him- 
self from  the  beneficial  operation  of 
the  general  rule  of  law.  (See  Smith's 
Mer.  Law,  293,  and  Note  2.)"  Harri- 
son v.  Sheirburn,  36  Tex.  73,  75. 

In  an  action  by  the  payee  against  one 
of  several  comakers  of  a  joint  and  sev- 
eral promissory  note,  a  plea  that  the 
defendant  was  a  surety  upon  the  note, 
and  that  the  plaintiff  knowing  there 
was  an  appeal  to  the  district  court, 
upon  which  appeal  no  action  was  taken, 
and  that  when  the  judgment  was  so 
obtained  the  principal  was  solvent,  and 
that  the  plaintiff  by  his  own  neglect 
had  failed  to  obtain  the  money  from 
the  principal;  held,  to  be  insufficient. 
Terrel  v.  Townsend,  6  Tex.  149. 

d.  Failure  to  Diligently  Prosecute  Col- ! 
lection. 

Upon  default  of  the  payee  to  prose- 
cute diligently  the  collection  of  the 
judgment  against  the  maker,  the  in- 
dorser occupies  the  position  of  primary 
obligor,  and  if  not  satisfied  with  the 
diligence  used  by  the  payee,  he  should 
discharge  the  liability  thus  secured 
against  himself  by  the  institution  of 
the  suit,  and  thereby  become  the  equi- 
table owner  of  the  judgment.'  Perry 
v.  Shropshire,  23  Tex.  153. 

The  institution  of  a  suit  against  the 
maker  of  a  promissory  note,  within  the 
time  limited  by  the  "act  prescribing  the 
mode  of  establishing  the  liabilities  of 
drawers  and  indorsers  of  bills  of  ex- 
change and  promissory  notes"  (O.  & 
W.    Dig.,    arts.    94   and   95,    Civ.    Stat.) 


fixes  and  secures  the  liability  of  the  in- 
dorser; and  the  failure  or  neglect  of 
the  officer  to  levy  on  property  of  the 
defendant  in  execution,  to  satisfy  a 
judgment  against  the  maker,  or  a  false 
return  on  the  execution  made  by  him, 
by  reason  of  which  he  might  be  liable 
to  pay  the  plaintiff  the  amount  of  the 
judgment,  affords  no  defense  to  the 
indorser  in  an  action  against  him,  by 
the  payee  of  the  note.  Perry  v.  Shrop- 
shire, 23  Tex.  153. 

e.  Waiver  of  Execution  Taken  Out 

The  surety  is  discharged  when  the 
creditor  takes  out  execution  against  the 
principal  and  waives  it.  Parker  v.  Na- 
tions, 33  Tex.  210,  212. 

On  a  judgment  against  the  maker 
and  an  indorser  of  a  promissory  note, 
the  plaintiff  sued  out  execution  and 
obtained  a  levy  on  land  of  the  maker. 
But  on  the  day  of  sale  the  plaintiff 
postponed  the  sale  of  the  land,  and 
afterwards,  when  the  maker  of  the 
note  had  become  insolvent,  he  sought 
a  levy  on  property  of  the  indorser. 
Held,  that  the  indorser  was  dis- 
charged, and  was  entitled  to  have  re- 
lief by  injunction  of  the  judgment  and 
execution.  Parker  v.  Nations,  33  Tex. 
210. 

f.  Failure  to  Enforce  Security. 

The  indorser  of  a  note  is  not  dis- 
charged by  neglect  of  the  assignee  to 
enforce  a  deed  of  trust  given  by  the 
maker  to  secure  various  debts,  includ- 
ing such  note,  where  such  indorsee  is 
not  named  as  a  beneficiary  in  the  deed 
of  trust  and  is  not  shown  to  have  ac- 
cepted its  terms  and  benefits.  Tarver 
v.  Evansville  Furniture  Co.,  20  Tex. 
Civ.  App.  66,  48  S.  W.  199.  See  ante, 
"Duty  of  Holder  to  Enforce  Security," 
IX,  E,  3,  f. 

The  indorser  of  a  note  which  re- 
tains a  vendor's  lien  on  land  has  no 
right  to  require  the  holder  of  the  note 
to  enforce  the  lien  and  sell  the  prop- 
erty before  he  can  have  judgment 
against  the  indorser.  Nesmith  v.  Mc- 
Lemore,  23  Tex.  442;  Levy  v.  Wagner, 
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29  Tex.  Civ.  App.  98,  100,  69  S.  W. 
112,  affirmed  in  97  Tex.  639,   no  op. 

The  indorser  of  a  note  which  retains 
a  vendor's  lien  on  land  has  not  the 
right  to  require  the  holder  to  enforce 
the  lien  and  sell  the  property  before 
he  can  have  judgment  against  such  in- 
dorser. Levy  v.  Wagner,  29  Tex.  Civ. 
App.  98,  69  S.  W.  112,  affirmed  in  97 
Tex.  639,  no  op. 

The  payee  of  a  bankrupt  note  owes 
no  duty  to  a  surety  thereon  to  prove 
up  the  debt  as  a  claim  against  the 
bankrupt  estate.  Levy  v.  Wagner,  29 
Tex.  Civ.  App.  98,  69  S.  W.  112,  af- 
firmed  in   97   Tex.   639,   no   op. 

g.  Depreciation    of    Security    Through 
Endorser's   Negligence. 

Where  the  liab:lity  of  an  indorser  of 
the  ncte  had  been  fixed,  if  he  desired 
to  avoid  the  consequence  of  the  de- 
preciation of  the  mortgaged  property, 
he  should  have  demanded  a  sale  of  the 
property  under  the  power  to  sell  in 
the  deed  of  trust,  or  by  foreclosure 
of  the  lien,  by  suit  against  the  maker; 
and  having  failed  to  make  this  demand 
of  the  plaintiff,  he  was  not  entitled  to 
charge  the  holder  of  the  note  with  the 
depreciation  of  the  property,  for  which 
the  note  was  given,  between  the  ma- 
turity of  the  note  and  the  institution 
of  the  suit.  Williams  v.  Planters,  etc., 
Bank   (Civ.  App.),  44  S.  W.  617,  620. 

When  acceptances  pledged  to  plain- 
tiff as  security  for  a  note  became  due, 
they  were  promptly  presented  to  the 
acceptor  for  payment,  which  was  re- 
fused, and  the  acceptances  returned  to 
the  plaintiff  by  its  agent  as  noncol'cct- 
ible;  and  thereupon  the  president  of 
the  plaintiff  bank  went  in  person  to 
the  town  in  which  the  acceptor  re- 
sided, and  after  a  personal  interview 
with  him,  and  with  others  in  the  town, 
lawyers  and  merchants  and  bankers, 
came  to  the  conclusion  that  the  accept- 
or was  insolvent,  and  that  it  was  not 
expedient  to  institute  suit  against  him. 
And,  before  the  maturity  of  these  ac- 
ceptances, the  drawer  had  made  an  as- 


signment of  his  assets,  and  was  insol- 
vent. The  conduct  of  the  president  of 
the  bank,  was  such  as  fully  discharged 
the  obligation  of  the  bank  to  both  the 
drawer  and  indorser.  Williams  v. 
Planters',  etc.,  Bank  (Civ.  App.),  44  S. 
W.   617,  620. 

The  pledgee  of  collateral  security  is 
not  without  discretion  in  determining 
what  efforts  should  be  made  and  what 
agencies  should  be  employed  to  collect 
the  collaterals;  and,  so  long  as  his  dis- 
cretion is  exercised  in  good  faith  and 
with  reasonable  judgment,  he  incurs 
no  liability.  Williams  v.  Planters',  etc, 
Bank  (Civ.  App.),  44  S.  W.  617,  620. 
If  a  party  is  liable  as  a  guarantor, 
wh'ch  is  more  strict  than  the  liability 
of  an  indorser,  the  failure  to  sue  until 
the  land  depreciates  in  value  so  as  to 
be  worth  less  than  the  debt  will  dis- 
charge him  as  guarantor;  and  the  rule 
should  be  as  strict  in  favor  of  an  in- 
dorser. Galbraith  v.  Townsend,  l  Tex. 
Civ.  App.  447,  20  S.  W.  943;  Smith  & 
Co.  v.  Ojerholm,  18  Tex.  Civ.  App.  Ill, 
113,   44   S.   W.   41. 

h.  Third  Party  Becoming  Guarantor. 
The  liability  of  an  indorser  having 
been  fixed,  he  is  not  discharged  by  a 
third  party  becoming  guarantor.  Tooke 
v.  Taylor,  31  Tex.  1. 
7.    Transferrer  by  Delivery. 

"When  the  debtor  transfers  by  de- 
livery merely  the  bill  or  note  of  an- 
other for  an  antecedent  debt,  he  is  un- 
doubtedly not  entitled  to  require  strict 
presentment  and  notice,  as  he  is  not  a 
party  to  the  instrument.  Still,  by  ac- 
cepting the  instrument  in  conditional 
payment,  the  creditor  comes  under  an 
obligation  to  use  due  diligence  in  mak- 
ing it  subserve  the  purpose  for  which 
it  was  given;  and  if  by  his  delay  and 
laches  he  loses  the  opportunity  to  col- 
lect and  apply  the  proceeds,  he  can  not 
then  enforce  the  original  right  of  ac- 
tion against  the  transferrer."  Curtis  & 
Co.  Mfg.  Co.  v.  Douglass,  79  Tex.  167, 
170,  15  S.  W.  154. 
Without    agreement    a    creditor  was 
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under  no  obligation  to  receive  from  a 
<lebtor  the  check  of  another,  but  if 
such  check  is  received,  then  it  devolves 
upon  the  creditor  to  use  due  diligence 
to  collect  it,  otherwise  he  can  not  re- 
cover upon  his  original  account.  Cur- 
tis &  Co.  Mfg.  Co.  v.  Douglass,  79 
Tex.   167,   15  S.  W.   154. 

See  facts  held  sufficient  to  sustain  a 
verdict  negativing  due  diligence  in  pre- 
senting a  check  sent  by  a  Texas  debtor 
to  his  creditor  at  St.  Louis.  Curtis  & 
Co.  Mfg.  Co.  v.  Douglass,  79  Tex.  167, 
15  S.  W.  154. 
8.    Release  and  Discharge  of  Sureties. 

See  the  title  PRINCIPAL  AND 
SURETY. 

$.    Release  and  Discharge  of  Guaran- 
tors. 

See   the   title   GUARANTY. 
10.    Release  of  Joint  Obligors. 

A  technical  release  of  one  joint  ob- 
ligor discharges  other  joint  obligors. 
The  rule  applies  to  obligations  that  a're 
joint  and  several,  as  well  as  to  those 
that  are  joint  only.  Bridges  v.  Phillips, 
17  Tex.  128,  130;  Mcllhenny  Co.  v. 
Blum,  68  Tex.  197,  200,  4  S.  W.  367;' 
Clifton  v.  Foster  (Civ.  App.),  20  S.  W. 
1005. 

"The  doctrine  only  applies  to  tech- 
nical releases  at  common  law;  that  is, 
to  releases  under  seal,  which  import  a 
consideration.  A  mere  payment  on  a 
joint  note,  and  an  agreement  to  re- 
lease, is  not  a  discharge,  because  it  is 
without  consideration.  Daniel,  Neg. 
Inst.  1289."  Clifton  v.  Foster  (Civ. 
App.),  20  S.  W.  1005. 

"The  reason  that  a  technical  release 
inures  to  other  co-obligors  is  that  it 
deprives  those  not  discharged  from 
equitable  relief  against  him  by  contri- 
bution, in  case  they  be  required  to  pay 
more  of  the  debt  than  their  proportion. 
This  being  so,  it  would  seem  that, 
where  the  discharged  promisor  has 
paid  his  part  of  the  debt,  there  would 
be  no  right  of  contribution  against 
him  by  his  joint  promisor,  and  there- 
fore  the   latter   could   be   compelled   to 


pay  the  residue."  Clifton  v.  Foster 
(Civ.   App.),  20   S.   W.    1005. 

Intention  Rules — Covenant  Not  to 
Sue. — Where  the  release  of  one  of  sev- 
eral obligors  shows  upon  its  face,  and 
in  connection  with  the  surrounding 
circumstances,  that  it  was  the  inten- 
tion of  the  parties  not  to  release  the 
co-obligors,  such  intention,  as  in  the 
case  of  other  written  contracts,  shall 
be  carried  out,  and  to  that  end  the  in- 
strument shall  be  construed  as  a  cove- 
nant not  to  sue.  Merchants'  Nat.  Bank 
v.  McAnulty  (Civ.  App.),  31  S.  W. 
1091,  1097,  affirmed  as  to  this  point  in 
89  Tex.   124. 

Where  there  are  two  or  more  joint 
obligors  on  a  promissory  note  and 
one  of  them  is  discharged  by  a  writ- 
ten instrument  without  the  knowledge 
or  consent  of  the  other,  and  a  reser- 
vation is  made  therein  retaining  the 
right  of  enforcement  against  the  re- 
maining joint  obligor,  such  release 
does  not  have  the  effect  of  a  technical 
release,  but  must  be  construed  as  only 
an  agreement  not  to  charge  the  party 
to  whom  it  is  given,  and  leaves  the 
co-obligor  liable  thereon  the  same  as 
if  no  release  had  been  given.  Mer- 
chants' Nat.  Bank  v.  McAnulty  (Civ. 
App.),  31  S.  W.  1091;  Merchants  Nat. 
Bank  v.  McAnulty,  89  Tex.  124,  33  S. 
W.  963;  Elgin  City  Banking  Co.  v. 
Self  (Civ.  App.),  35  S.  W.  953;  Par- 
melee  v.  Lawrence,  44  111.  405;  Ellis 
v.  Esson,  50  Wis.  138;  36  Am.  Rep. 
830;  24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  293;  1  Parsons  on  Contracts, 
p.  25  (9th  ed.).  He  is  liable  for  the 
full  amount  called  for  by  the  note,  but 
the  note  being  a  joint  obligation  should 
he  pay  more  than  his  first  proportion 
of  the  same  he  is  entitled  to  contri- 
bution. Watkin  Music  Co.  v.  Basham, 
48  Tex.  Civ.  App.  505,  506,  106  S.  W. 
734. 

A  release,  executed  in  accordance 
with  the  prearrangement  of  the  par- 
ties, which  does  not  contemplate  the 
discharge    of    the    remaining    obligors, 
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should  be  regarded  as  no  more  than 
a  covenant  not  to  sue.  Merchants' 
Nat.  Bank  v.  McAnulty  (Civ.  App.),  31 
S.  W.  1091,  1092;  Merchants  Nat. 
Bank  v.  McAnulty,  89  Tex.  124,  33  S. 
W.  963,  964;  Elgin  City  Banking  Co. 
V.  Self  (Civ.  App.),  35  S.  W.  953,  954. 

"In  Bridges  v.  Phillips,  17  Tex.  128, 
130,  the  late  Justice  Wheeler  uses  the 
following  language:  'A  release  by  pa- 
rol to  one  debtor  will  not  operate  as 
a  discharge  to  j^ther  debtors  jointly 
liable,  and  can  only  be  pleaded  by  the 
debtor  to  whom  it  was  given/  This 
case  has  never  (within  our  investiga- 
tion) been  overruled  in  this  state,  but 
seems,  on  the  contrary,  to  have  been 
approved  in  an  opinion  by  the  present 
chief  justice  of  our  supreme  court. 
Mcllhenny  Co.  v.  Blum,  68  Tex.  197, 
200,  4  S.  W.  367."  Merchants'  Nat. 
Bank  v.  McAnulty  (Civ.  App.),  31  S. 
W.  1091,  1097,  affirmed  in  part  and  re- 
versed in  part  in  89  Tex.  124. 

Taking  New  Note  of  One  of  Several 
Joint  Makers. — The  payee,  when  trans- 
ferring the  same  by  agreement  in  writ- 
ing, placed  himself  in  the  position  of  a 
joint  maker  of  a  note,  and  it  is  the 
rule  that*  taking  a  new  note  of  one  of 
the  makers  of  a  note  does  not  release 
the  others,  unless  there  be  a  positive 
agreement  to  that  effect.  Daniel, 
Neg.  Inst.,  §§  1297,  1301;  Lutterloh  v. 
Mcllhenny  Co.,  74  Tex.  73,  11  S.  W. 
1063;  Bexar  Bldg.,  etc.,  Ass'n  v.  Lock- 
wood  (Civ.  App.),  54  S.  W.  253,  254. 
Obligors  Sustaining  Relation  of 
Principal  and  Surety. — See  the  title 
PRINCIPAL  AND  SURETY. 

Coverture  Releasing  One  of  Joint 
Obligors. — Collins  v.  Barbee,  3  App. 
Civ.   Cases,   §§   126,    128. 

Consideration. — A  release,  to  have 
the  effect  of  a  discharge  without  full 
satisfaction,  must  be  upon  considera- 
tion. Clifton  v.  Foster  (Civ.  App.),  20 
S.  W.  1005. 

"A  judgment  against  one  joint  ob- 
ligor does  not  work  a  merger  of  the 
cause    of    action    against    the    others. 


Wooters  v.  Smith,  56  Tex.  198." 
Brainerd  v.  Bute  (Civ.  App.),  44  S.  W. 
575,  576. 

C.  REISSUANCE  OF  PAPER  AFT- 
ER PAYMENT. 

After  payment  the  parties  thereby 
discharged  can  not  be  bound  by  its 
reissue,  still  bills  and  notes  may  re- 
main negotiable  after  payment,  so  far 
as  respects  the  parties  who  shrill 
knowingly  negotiate  the  same  after- 
wards, for  in  such  a  case  the  negotia- 
tion can  not  prejudice  any  other  per- 
sons, and  will  only  charge  themselves. 
Kneeland  v.  Miles  (Civ.  App.),  24  S. 
W.  1113,  1115;  Jackson  v.  Dupree 
(Civ.  App.),  57  S.  W.  606,  608. 

When  one  of  two  joint  promisor 
p^ys  off  a  note,  it  becomes  nonnego- 
tiable,  and  it  can  not  be  reissued  so  as 
to  bind  the  other  promisor;  and  it  is 
immaterial  whether  the  reissue  was 
made  before  or  after  maturity.  Knee- 
land  v.  Mile.s  (Civ.  App.),  24  S.  W. 
111.1,   1115. 

An  indorser  of  bills  or  notes  war- 
rants, by  implication,  that  the  paper  is 
a  valid  obligation  in  every  particular 
and  in  the  absence  of  notice  of  its 
payment,  the  indorser  would  be  liable. 
Jackson  v.  Dupree  (C'v.  App.),  57  S. 
W.  60G,  6<V\ 

If  ihe  notes  in  question  were  signed, 
transferred,  and  indorsed  by  \V„  not 
as  security,  but  in  payment  of  a  debt 
then  existing,  and  secured  by  vendor's 
lien,  and  which  was  then  released  in 
favor  of  others,  it  must  be  held  that 
by  such  transfer  and  indorsement  he, 
in  legal  effect,  made  himself  primarily 
liable  for  the  payment  thereof.  In 
such  event  there  was  ample  considera- 
tion therefor,  and  it  must  be  held  that 
he  assumed  an  obligation  at  least  in 
the  nature  of  an  original  promisor. 
Jackson  v.  Dupree  (Civ.  App.),  57  S. 
W.  606,  608. 

The  fact  that  the  trade  between  die 
maker  and  the  payee  had  been  can- 
celed is  not  necessarily  inconsistent 
with  an  intent  on  the  part  of  the  payee 
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to  nevertheless  guaranty  their  ultimate 
payment.  He  was  in  possession  thereof 
before  their  apparent  maturity,  and  the 
indorsee  may  have  assumed  that  not- 
withstanding such  cancellation  the 
notes  had  been  left  by  the  maker,  in 
the  hands  of  the  holder,  for  the  pur- 
pose of  negotiation  or  use  in  liquida- 
tion of  the  debt.  Jackson  v.  Dupree 
(Civ.   App.),  57   S.  W.   606,  608. 

XII.  Actions. 
A.  ACCRUAL  OF  RIGHT. 

A  party  suing  must  maintain  his  ac- 
tion on  rights  which  had  accrued  pre- 
viously to  the  commencement  of  pro- 
ceedings, and  if  the  suit  was  begun 
without  any  grounds  for  its  support, 
the  defect  can  not  be  cured  by  rights 
subsequently  acquired  by  the  plaintiff. 
The  holder,  having  full  power  over 
the  note  at  the  filing  of  the  petition, 
can  acquire  no  additional  rights  dur- 
ing the  progress  of  the  suit;  nor  can 
a  formal  assignment  over  the  indors- 
ees name  to  himself  show  more  clearly 
and  more  unequivocally  his  intention 
to  hold  the  note  as  his  own  property, 
than  he  has  already  exhibited  by  suing 
in  his  own  name  and  by  alleging  in 
his  petition  that  he  is  the  holder  and 
owner  of  the  note,  or  by  the  use  of 
,  equivalent  expressions.  Hansborough 
v.  Towns,  1  Tex.  58,  62. 

A  demand  note  is  due  and  actionable 
at  once.  Henry  v.  Roe,  83  Tex.  446,  18 
S.  W.  806;  Brookshire  v.  Allen  (Civ. 
App.),  32  S.  W.  164. 

A  note  payable  on  or  before  a  cer- 
tain date  is  due  and  actionable  at  any 
time  after  such  date.  Brookshire  v. 
Allen  (Civ.  App.),  32  S.  W.  164;  Buch- 
anan v.  Wren,  10  Tex.  Civ.  App.  560,  30 
S.  W.  1077. 

Suit  can  not  be  instituted  upon  a 
note  on  the  day  it  is  payable,  save  by 
attachment,  and  as  upon  a  debt  not 
due.  If,  however,  the  debtor  was  not 
entitled  to  the  days  of  grace  allowed 
by  the  statute  on  this  note,  it  would 
not  alter  the  result.     It  would  still  be 


obvious  that  the  suit  was  prematurely 
brought,  on  a  demand  not  due,  unless 
it  was  warranted  by  the  attachment, 
which  was  obtained  contemporaneously 
with  the  bringing  of  the  suit.  The 
debtor  had  the  entire  day  upon  which 
the  note  fell  due,  and  upon  which  the 
suit  was  brought,  within  which  to  pay 
it.  Consequently  suit  could  not  be 
brought  on  the  mere  ground  of  the 
debtor's  default  in  its  payment  when 
due  until  the  next  day.  Cox  v.  Rein- 
hardt,  41  Tex.  591,  592.  See  Moore  v. 
Hollaman,  25  Tex.  Supp.  81,  82;  Wat- 
kins  v.  Willis  &  Co.,  58  Tex.  521,  523; 
Hamilton,  etc.,  Mill  Co.  v.  Sinker,  etc., 
Co.,  74  Tex.  51,  11  S.  W.  1056;  and 
Cruger  v.  Lindheim,  4  App.  Civ.  Cases, 
§  96,  16  S.  W.  420;  Carey  Lombard 
Lumber  Co.  v.  First  Nat.  Bank,,  86  Tex. 
299,  301,  24  S.  W.  260. 

If  suit  be  brought  on  the  day  of  ma- 
turity, no  cause  of  action  has  accrued, 
and  it  will  be  dismissed.  Campbell  & 
Son  v.  Lane  &  Co.,  25  Tex.  Supp.  93. 
See  ante,  "Maturity  and  Time  of  Pay- 
ment," IV. 

Accrual  upon  Happening  of  Contin- 
gency.— A  recovery  can  not  be  had 
where  defendant's  liability  is  to  accrue 
only  in  a  certain  event,  unless  it  is  both 
alleged  and  proved  that  the  event  has 
taken  place.  Eikel  v.  Randolph,  6  Tex. 
Civ.  App.  421,  423,  25  S.  W.  62  (see  93 
Tex.  705,  no  op.). 

Suit  may  be  maintained  upon  a  note 
not  yet  due  where  note  is  accompanied 
by  chattel  mortgage  conditioned  that 
upon  the  happening  of  certain  events, 
the  note  should  become  due  at  once, 
where  such  events  had  happened  at  in- 
stitution of  suit.  Pfeuffer  v.  Wilder- 
man,  l  App.  Civ.  Cases,  §  1169.  See 
ante,  "Note  Payable  on  Happening  of 
Contingency,"  IV,  A,  6. 

Waiver  of  Fraud.— The  note  -was 
dated  July  20,  1905,  and  made  payable 
in  12  months,  but  suit  was  brought  in 
September,  1905,  plaintiff  claiming  that 
it  was  to  be  a  cash  transaction,  and 
that  Fyke  was  to  pay  the  money  in  six 
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hours  and  take  up  the  note,  or  get 
some  one  to  pay  the  money  and  take 
up  the  note;  that  this  constituted  a 
fraud  upon  plaintiff  and  caused  him  to 
part  with  the  possession  of  his  prop- 
erty, which  he  would  not  have  done 
had  it  not  been  for  said  fraudulent  rep- 
resentations. It  was  held  that  the 
plaintiff  was  net  authorized  to  recover 
on  the  note  on  the  ground  of  fraud,  as 
he  had  waived  the  fraud  by  waiting  too 
long  after  finding  it  out.  After  six 
hours  had  elapsed  he  knew  that  Fyke 
had  not  complied  with  the  contract. 
Fyke  worked  for  him  for  several  weeks 
after  the  trade  and  before  the  suit  was 
brought,  and  there  are  no  circum- 
stances which  excuse  him  for  waiting 
until  September  l,  1905,  before  seeking 
redress*  Warren  v.  Osborne  (Civ. 
App.),  97  S.  W.  851,  852. 

B.  LIMITATION   OF  ACTIONS. 

See  the  title  LIMITATION  OF  AC- 
TIONS AND  ADVERSE  POSSES- 
SION. 

C.  VENUE  AND  JURISDICTION. 
1.  In  General 

"It  is  provided  by  article  1194  of  the 
Revised  Statutes  that  when  a  written 
contract  is  to  be  performed  in  a  partic- 
ular county,  the  defendant  may  be  sued 
in  that  county,  regardless  of  where  he 
may  reside,  and  it  has  been  frequently 
held  that  it  is  not  necessary  that  the 
contract  shall,  in  express  words,  re- 
quire performance  in  a  particular 
county.  Such  performance  may  be  a 
necessary  implication  from  the  context 
of  the  instrument.  (Seley  v.  Williams, 
20  Tex.  Civ.  App.  405,  50  S.  W.  399, 
400;  Darragh  v.  O'Connor  (Civ.  App.), 
69  S.  W.  644,  646;  Lammers  v.  Floyd, 
11  Tex.  Civ.  App.  473,  33  S.  W.  150; 
Bell  County  Brick  Co.  v.  Cox  &  Co.,  8 
Tex.  Ct.  Rep.  282.)"  Yett  v.  Green,  39 
Tex.  Civ.  App.  184,  186,  86  S.  W.  787. 

Inasmuch  as  the  draft  was  addressed 
to  the  defendant  at  a  town  in  Coke 
county,  and  was  accented  by  him  in 
general   terms   and   not  by   a   qualified 


acceptance,  it  is  held  to  be  the  inten- 
tion of  the  parties  in  making  the  con- 
tract that  the  debt  should  be  paid  in 
Coke  county.  Yett  v.  Green,  39  Tex 
Civ.  App.  184,  186,  86  S.  W.  787. 

A  draft  drawn  upon  a  Galveston  firm 
and  made  "returnable  in  Galveston" 
shows  upon  its  face  a  contract  to  be 
performed  in  Galveston  county.  Lam- 
mers v.  Floyd,  11  Tex.  Civ.  App.  473, 
33  S.  W.  150. 

The  note  upon  which  they  were  Micd 
was  payable  in  Bee  county.  Therefore 
it  was  properly  sued  on  in  that  county. 
Burrows  v.  Grover  Irr.  Co.  (Civ.  App.), 
41  S.  W.  822.     See  the  title  VENUE- 

Correction  of  Error  in  Note  as  to 
Place  of  Performance  to  Show  Juris- 
diction.— Henry  v.  Fay,  2  App.  Civ. 
Cases,  §§  834,  835. 

2.  Two  or  More  Codefendants, 

As  the  statute  provides  that  "assign- 
ors, indorsers,  and  other  parties  not 
primarily  liable  *  *  *  may  be 
jointly  sued  with  their  principal  obli- 
gors" (Rev.  Stat.,  art.  270),  there  is  no 
error  in  overruling  a  plea  of  privilege 
to  be  sued  in  the  county  of  his  resi- 
dence, his  codefendant  and  indorser  of 
the  note  being  a  resident  of  that 
county.  Williams  v.  City  Xat.  Bank 
(Civ.  App.),  27  S.  W.  147,  148. 

Where  there  are  two  defendants  liv- 
ing in  different  counties  the  suit  may 
be  maintained  in  the  county  of  the  res- 
idence of  either,  but  one  can  not  be 
sued  cut  of  the  county  of  his  residence 
upon  a  petition  which  discloses  no  lia- 
bility against  his  codefendant.  Beau- 
champ  v.  Chester,  39  Tex.  Civ.  App. 
234,  235,  86  S.  W.  1055. 

Hence  where  the  suit  was  brought  in 
the  county  of  the  indorsees  residence, 
and  the  petition  showed  no  liability  on 
his  part  because  cf  want  of  protest  or 
of  suit  in  time,  a  judgment  against  the 
maker  of  the  note,  residing  elsewhere, 
could  not  be  sustained  over  his  plea  of 
privilege  to  be  sued  in  the  county  of 
his  residence.  Beauchamp  v.  Chester, 
39  Tex.  Civ.  App.  234,  86  S.  W.  1055. 
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But  where  an  indorser  of  a  note  re- 
siding in  a  county  other  than  where 
suit  thereon  was  brought  was  properly 
made  a  party,  the  fact  that  plaintiff  dis- 
missed as  to  such  indorser  did  not  war- 
rant the  court  in  then  sustaining  the 
indorsees  plea  of  privilege  to  be  sued 
in  his  own  county,  where  the  other  de- 
fendant had  pleaded  that  the  note  was 
in  fact  an  accommodation  note,  given 
for  the  indorsees  benefit,  by  virtue  of 
which  he  was  in  equity  the  real  prin- 
cipal therein,  and  such  defendant  only 
surety,  it  not  appearing  that  the  trial 
of  such  issue  of  suretyship  would  have 
unreasonably  delayed  plaintiff's  suit. 
Rev.  Stats.,  art.  3813.  King  v.  Parks, 
26  Tex.  Civ.  App.  93,  63  S.   W.  900. 

If  the  payee  of  a  note  assigns  it  by 
indorsement  with  the  motive  and  pur- 
pose of  applying  its  proceeds  to  a  debt 
due  by  him  to  the  assignee,  and  the  as- 
signment was  not  merely  fictitious  and 
colorable  for  the  purpose  of  conferring 
jurisdiction  on  the  court  of  the  county 
of  the  assignor's  residence,  such  as- 
signment is  not  a  fraud  upon  the  juris- 
diction of  the  court  of  the  maker's  res- 
idence, nor  an  infraction  of  his  right 
to  be  sued  in  his  own  county.  Christie 
v.   Gunter,  26  Tex.  700. 

Upon  the  pleas  of  personal  privilege 
and  the  plea  in  abatement  that  the  en- 
dorsement of  the  notes  was  a  simu- 
lated endorsement  for  the  purpose  of 
giving  the  district  court  of  Orange 
county  jurisdiction,  the  evidence  au- 
thorized the  finding  that,  at  the  time 
of  the  institution  of  the  suit,  one  of  the 
defendants,  was  a  resident  citizen  of 
Orange  county,  and  that  the  endorse- 
ment and  transfer  of  the  notes  was 
made  in  good  faith,  that  in  fact  the 
notes  were  sold  and  transferred  in  due 
course  of  trade  for  value,  and  before 
maturity,  and  without  notice  of  any  de- 
fense to  the  same,  the  plea  of  personal 
privilege  was  properly  overruled  by  the 
court.  Myrick  Bros.  Co.  v.  Jackson, 
44  Tex.  Civ.  App.  553,  554,  99  S.  W. 
143. 


3.  Drawee  Not  Necessary  Party  to  Suit 
on  Draft 

An  unaccepted  draft,  unless  so 
framed  as  to  constitute  an  assignment 
of  the  debt  of  drawee  to  drawer,  does 
not  have  that  effect;  the  drawee  is  not, 
then,  a  necessary  or  proper  party  to  a 
suit  on  the  draft,  and  may  claim  his 
privilege  of  being  sued  in  the  county 
of  his  residence,  though  joined  as  de- 
fendant with  the  drawer  and  endorsers 
who  reside  in  the  county  where  suit  is 
brought.  Gamer  v.  Thomson;  35  Tex. 
Civ.  App.  283,  79  S.  W.  1083.  See  the  title 
BANKS  AND  BANKING,  ante,  p.  690. 

"In  accordance  with  the  decision  of 
the  court  of  civil  appeals  of  the  Third 
District  in  Gamer  v.  Thompson,  35 
Tex.  Civ.  App.  283,  79  S.  W.  1083,  we 
hold  that  an  action  on  a  draft  can  not 
be  maintained  against  the  nonaccepting 
drawees  in  a  county  other  than  their 
domicile,  against  a  plea  in  abatement 
asserting  their  privilege  of  being  sued 
in  the  county  of  their  residence.'* 
Dougherty  v.  Dilworth  (Civ.  App.),  81 
S.  W.  573. 

Amount  in  Controversy. — See  the  ti- 
tle COURTS. 

D.    FORM  OF  ACTION. 

"The  action  cf  debt  could  not  be  sus- 
tained on  the  endorsement  of  a  note  or 
bill  by  the  indorsee,  and  the  reason  as- 
signed in  the  common-law  books  is  a 
want  of  privity  of  contract  between 
the  indorser  and  indorsee,  and  the  in- 
dorsement was  held  not  to  be  the  gist 
or  foundation  of  the  action,  but  the  in- 
ducement only;  it  was  used  as  evidence 
conducing  to  prove  the  amount 
claimed,  and  only  to  be  let  in  after  es- 
tablishing the  right  to  sue.  How  far 
those  nice  distinctions  would  still  pre- 
vail, in  the  absence  of  statutory  pro- 
visions in  courts  where  the  cemmon- 
law  governs,  would  be  with  us  a  profit- 
less inquiry,  as  our  suits  are  brought 
and  conducted  by  petition  and  answer." 
Cartwright  v.  Roff,  1  Tex.  78,  82. 

Subsequent  Promise — Suit  Properly 
Brought    on    Original    Note.— A   note 
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was  assigned  after  maturity,  and  suit 
was  brought  by  the  assignee  against 
the  maker/  who  pleaded  payment  be- 
fore suit,  without  stating  to  whom. 
Held,  that  suit  was  properly  brought 
on  the  note,  and  it  was  not  necessary 
for  the  plaintiff  to  notice  any  subse- 
quent promise  of  the  maker  to  pay  its 
amount  or  the  balance  to  him.  Sel- 
kirk v.  Betts  &  Co.,  Dallam  471. 

E.  JOINDER    OF    SUITS    ON 
NOTES. 

It  is  error  to  join  in  the  same  ac- 
tion a  note  payable  to  the  plaintiff  in 
his  individual  capacity  and  one  paya- 
ble to  him  in  a  fiduciary  capacity. 
Thompson  v.   Bohannon,   38   Tex.   241. 

F.  PARTIES. 

1.    Parties  Plaintiff. 

a.    Holder  of  Legal  Title. 

The  party  to  whom  a  note  is  paya- 
ble, or  who  has  the  legal  title  and  pos- 
session of  it,  may  sue  in  his  own  name, 
although  the  equitable  title  is  in  an- 
other. Thompson  v.  Cartwright,  1  Tex. 
87;  McMillan  v.  Croft,  2  Tex.  397; 
Knight  v.  Holloman,  6  Tex.  153;  But- 
ler v.  Robertson,  11  Tex.  142;  Martel 
z\  Hernshein,  note  36,  5  Tex.  205,  210; 
Wimbish  v.  Holt,  26  Tex.  673,  675; 
Andrews  v.  Hoxie,  5  Tex.  171,  183; 
Jackson  v.  Elliott,  49  Tex.  62,  69; 
Brown  v.  Chenoworth,  51  Tex.  469, 
476;  Fowler  v.  Willis,  4  Tex.  46;  Fra- 
zier  v.  Moore,  11  Tex.  755,  761;  Rider 
v.  Duval,  28  Tex.  622;  Gayle  v.  Ennis, 
1  Tex.  184;  Chevallier  v.  Wilson,  1 
Tex.  161,  172;  Claiborne  v.  Yoeman,  15 
Tex.  44.  See  Wcrd  v.  Elwood,  90 
Tex.  130,  37  S.  W.  414;  Prouty  v.  Mus- 
quiz,  94  Tex.  87,  90,  58  S.  W.  721; 
O'Connell  v.  Rugely,  48  Tex.  Civ.  App. 
456,  458,  107  S.  W.  151;  Long  v.  Wal- 
ker. 47  Tex.  174,  177;  Jones  v.  Now-  | 
land,  Dallam  451,  453;  Sparks  v.  Coats, 
22  Tex.  Civ.  App.  455,  54  S.  W.  913; 
Allison,  etc.,  Co.  v.  Phoenix  Ins.  Co., 
87  Tex.  593,  595,  596,  30  S.  W.  547; 
Sanders  v.  Le  Gierse  &  Co.,  l  App. 
Civ.  Cases,  §§  1325,  1326;  Ezell  v.  Ed- 


wards, 2  App.  Civ.  Cases,  §§  767,  769; 
Mensing,  etc.,  Co.  v.  Ayres,  2  App.  Civ. 
Cases,  §§  562,  565. 

A  debtor  can  not  resist  a  suit  upon 
a  note  by  the  party  in  possession  of 
it,  with  the  apparent  legal  right,  on  the 
ground  that  he  is  not  in  fact  the  owner, 
but  that  in  equity  it  belongs  to  some 
one  else.  Thompson  v.  Cartwright,  1 
Tex.  87;  De  Cordova  v.  Atchison,  13 
Tex.  372;  Butler  v.  Robertson,  11 
Tex.  142;  Wimbish  v.  Holt,  26  Tex 
673;  Rodgers  v.  Bass,  46  Tex.  505, 
519;  Gayle  v.  Ennis,  1  Tex.  184;  Zach- 
ary  v.  Gregory,  32  Tex.  452,  456;  Bar- 
nett  v.  Logue,  29  Tex.  282;  Smith  v 
Clopton,  4  Tex.  109;  Collins  v.  Pan- 
handle Nat.  Bank,  75  Tex.  254,  11  S. 
W.  1053;  Phoenix  Assur.  Co.  v.  Allison, 
87  Tex.  593,  30  S.  W.  547;  Krueger  v. 
Klinger,  10  Tex.  Civ.  App.  576,  30  S. 
W.  1087;  Eason  v.  Locherer,  42  Tex. 
173;  Bond  v.  National  Exch.  Bank 
(Civ.  App.),  53  S.  W.  71,  75,  affirmed 
in  93  Tex.  725,  no  op. 

Hence,  when  such  legal  owner  has 
received  payment  in  the  scope  of  his 
general  authority,  the  equitable  owner 
can  not  maintain  suit,  and  recover 
again,  from  the  maker.  Rodgers  v. 
Bass,  46  Tex.  505. 

As  the  person  who  appears  to  be 
the  legal  holder  of  a  promissory  note 
may  maintain  an  action  upon  it  in  his 
own  name,  it  is  no  defense,  either  in 
bar  or  abatement,  to  plead  that  the 
note  was  indorsed  to  the  plaintiff  for 
the  purpose  of  collection  merely.  An- 
drews v.  Hoxie,  5  Tex.  171. 

Where  the  note  itself  showed  the 
right  of  the  plaintiff  to  sue,  inquiry 
as  to  whether  there  was  an  equitable 
ownership  in  another  was  not  essential 
to  the  rights  of  the  defendant,  unless 
there  was  some  matter  of  defense  sub- 
sisting between  himself  and  such  equi- 
table owner.  McMillan  v.  Croft,  2 
Tex.  397,  399. 

Suit  was  brought  by  S.  on  certain 
notes  in  which  he  was  the  payee,  for 
the  use  of  the  assignees  and  real  own- 
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ers  of  the  notes.  The  parties  for  whose 
use  S.  brought  the  suit  are  respectively 
the  legal  owners  and  holders  of  the 
notes,  thus  showing  beyond  question 
that  S.  had  no  interest  whatever  in,  or 
title  to,  these  notes,  hence  the  suit  was 
not  maintainable.  If  S.  held  the  legal 
title  to  the  instruments  sued  on,  and 
the  parties  for  whose  use  the  suit  was 
brought  were  equitable  owners  of  the 
same,  then  this  suit  could  have  been 
maintained  in  the  name  of  S.  for  the 
use  of  the  equitable  owners.  Ander- 
son v.  Shaw,  2  Posey  285,  286. 

In  Winn  v.  Ft.  Worth,  etc.,  R.  Co., 
12  Tex.  Civ.  App.  198,  202,  33  S.  W. 
593,  it  is  said:  "This  case  is  distin- 
guishable from  Phoenix  Assur.  Co.  v. 
Allison,  87  Tex.  593,  30  S.  W.  547,  and 
other  cases,  which  hold  that  the  holder 
of  the  legal  title  to  a  written  obligation 
may  recover  on  it  in  his  own  name,  al- 
though some  one  else  may  be  the  eq- 
uitable owner." 

The  payee  in  a  draft  may  sue  thereon 
in  his  own  name,  whether  the  equita- 
ble owner  or  not.  Unless  a  defense  be 
shown  against  equitable  owners  not 
made  parties,  a  defense  that  the  al- 
leged beneficiary  is  not  the  legal 
owner,  presents  no  material  issue.  If 
suit  be  improperly  brought  in  the  name 
of  the  payee  of  a  note  or  draft,  the  de- 
fendant, by  showing  cause  therefor  at 
the  proper  time  and  in  the  proper  man- 
ner, may  have  protection  against  the 
suit  Allen  v.  Pannell,  51  Tex.  165; 
Lipscomb  v.  Ward,  2  Tex.  277;  Mc- 
Millan v.  Croft,  2  Tex.  397,  399. 

B  pleaded,  as  a  defense,  when  sued 
on  a  promissory  note,  that  C,  the  plain- 
tiff, after  its  execution,  was  adjudged 
a  bankrupt;  that  the  note  was  trans- 
ferred to  his  assignee  in  bankruptcy 
for  the  benefit  of  his  creditors,  and 
that  after  his  discharge  in  bankruptcy 
the  note  belonged  to  the  creditors  who 
had  not  been  paid.  C  demurred  to 
the  answer,  first,  because  it  did  not  al- 
lege the  note  was  ever  reduced  to  pos- 
session   by   the    assignee    prior   to    his 


discharge;  second,  because  B  did  not 
allege  that  he  was  a  creditor  of  C,  and 
he  could  not  take  advantage  of  any 
fraud  committed  on  the  other  credit- 
ors. Held,  that  there  was  no  error  in 
a  judgment  sustaining  the  demurrer 
that  C,  the  apparent  owner  of  the  note, 
might  sue  in  his  own  name,  and  the 
mere  fact  that  he  was  not  the  real 
owner  would  constitute  no  defense, 
either  in  bar  or  in  abatement.  Brown 
v.  Chenoworth,  51  Tex.  469. 
i  The  holder  of  a  promissory  note, 
payable  to  bearer,  unless  there  be  evi- 
dence to  impeach  his  right,  has  the 
legal  title  to  the  note,  and  may  main- 
tain an  action  on  it  in  his  own  name, 
though  the  equitable  ownership  be  in 
another.  Thompson  v.  Cartwright,  1 
Tex.  87;  McMillan  v.  Croft,  2  Tex.  397; 
Greneaux  v.  Wheeler,  6  Tex.  515;  But- 
ler v.  Robertson,  11  Tex.  142;  Clai- 
borne v.  Yoeman,  15  Tex.  44;  Ross  v. 
Smith,  19  Tex.  171,  172;  Rider  v.  Du- 
val, 28  Tex.  622,  623,  624;  Jackson  v. 
Elliott,  49  Tex.  62;  Knight  v.  Hollo- 
man,  6  Tex.   153. 

Fraudulent  Holder.— "The  law  will 
not  allow  the  fraudulent  holder  of  a 
promissory  note  to  maintain  an  action 
on  it."  Knight  v.  Booth,  35  Tex.  10, 
11,   14. 

Holder  under  Forged  Indorsement. 
— Gueydon  Bros.  v.  Quintanilla,  2  App. 
Civ.    Cases,    §    617. 

Payee  and  Holder  May  Sue  Although 
Bill  Indorsed  to  Third  Party— Strik- 
ing Out  Indorsement. — See  Jensen  v. 
Hays  &  Co.,  2  App.  Civ.  Cases,  §§  566, 
567.  See  ante,  "Striking  Out  Indorse- 
ment/' VII,  A,  5. 

b.    Owner  of  Equitable  Interest. 

The  equitable  owner  may  maintain 
an  action  upon  a  promissory  note. 
Butler  v.  Robertson,  11  Tex.  142;  Mc- 
Carty  v.  Brackenridge,  1  Tex.  Civ. 
App.  170,  20  S.  W.  997,  affirmed  in  93 
Tex.  689,  no  op. 

Since  the  decision  of  the  case  of 
Merlin  v.  Manning  (2  Tex.  351),  it  has 
been    the    settled    doctrine    of    the  su- 
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prcme  court,  maintained  by  repeated 
decisions,  that  the  equitable  owner  of 
a  note  may  maintain  an  action  upon  it 
in  his  own  name,  though  the  legal  ti- 
tle be  in  another.  Guest  v.  Rhine,  16 
Tex.  549. 
c    Indorsee. 

Where  a  foreign  administrator  may 
assign  by  endorsement  a  negotiable 
promissory  note  the  property  of  the 
estate,  the  endorsee  may  maintain  suit 
in  this  state  in  his  own  name  upon 
such  note.  Abercrombie  v.  Stillman,  77 
Tex.  589,  14  S.  W.   196. 

The  indorsee  of  a  negotiable  instru- 
ment given  to  an  administrator  in  his 
official  capacity  for  the  purchase  money 
of  land  sold  at  an  administrator's  sale, 
may  maintain  an  action  thereon  in  his 
own  name.  DeCordova  v.  Atchison,  13 
Tex.  372. 
d.    Assignee. 

The  assignee  of  a  negotiable  note,  as- 
signed as  collateral  security,  becomes 
the  legal  owner  of  it,  and  has  a  right 
of  action  thereon  in  his  own  name 
separate  and  distinct  from  that  on  the 
principal  debt.  McDaniel  v.  Chinski, 
23  Tex.  Civ.  App.  504,  57  S.  W.  922. 
Sec  Word  v.  Elwood,  90  Tex.  130,  37 
S.  W.  414;  Prouty  v.  Musquiz,  94  Tex. 
87,  90,  58  S.  W.  721;  O'Connell  v. 
Rugely,  48  Tex.  Civ.  App.  456,  458,  107 
S.   W.   151. 

"The  assignee  of  a  promissory  note 
as  collateral  security  for  a  debt  may 
maintain  an  action  on  it  in  his  own 
name,  and  docs  not  thereby  become 
liable  as  for  conversion  of  the  note. 
He  is  the  legal  holder  in  due  course  of 
trade.  Merlin  v.  Manning,  2  Tex.  351, 
353;  Martel  v.  Hernsheim,  note  36,  5 
Tex.  205;  Knight  v.  Holloman,  6  Tex. 
153,  161;  Greneaux  v.  Wheeler,  6  Tex. 
515,  528;  Frazier  v.  Moore,  11  Tex.  755, 
760;  DeCordova  v.  Atchison,  13  Tex. 
372;  Rohde  v.  Lafayette  Ledge.  15 
Tex.  446;  Eason  v.  Locherer,  42  Tex. 
173;  Allen  v.  Pannell,  51  Tex.  165,  168; 
Blum  v.  Loggins,  53  Tex.  121,  136; 
Liddell    v.     Crain,    53    Tex.    549,    555; 


|  Kauffman  v.  Robey,  60  Tex.  308,  310; 
,  Heffron  v.  Cunningham,  76  Tex.  312, 15 
I  S.  W.  259;  Brown  v.  Thompson,  79 
I  Tex.  61,  15  S.  W.  168;  Herman  v. 
j  Gunter,  83  Tex.  66,  69,  18  S.  W.  428." 
Luter  v.  Roberts  (Civ.  App.).  39  S. 
W.  1002. 

The  assignment  vested  in  the  as- 
signee the  legal  title  to  the  note,  and 
the  right  to  sue  in  his  own  name. 
Eason  v.  Locherer,  42  Tex.  173.  176. 

Nonnegotiable  Note.  —  Under  our 
blended  system  of  law  and  equity,  the 
assignee  of  a  note,  not  negotiable,  is 
entitled  to  the  benefit  of  the  equitable 
rule,  and  may  sue  upon  it  in  his  own 
'  name.  Ogden  v.  Slade,  1  Tex.  13.  See 
Hoffman  v.  Bignall  &  Co.,  1  App.  Civ. 
Cases,   §§   703,   706. 

Where  the ,  assignment  of  a  nonne- 
gotiable note  is  in  writing,  there  can 
|  be  no  question  of  the  rights  of  the  as- 
signee to  bring  the  action  in  his  own 
name;  and  where  an  instrument  pay- 
able to  bearer  is  transferred  by  deliv- 
ery, the  right  of  the  assignee  seems  on 
!  principle  to  be  equally  clear.     Smith  i\ 

Clopton,    4    Tex.    109. 

|      "At   the   request   of   the   counsel,  we 

I  have  examined  the  decision  in  the  case 

|  of  Ogden  v.  Slade  (1  Tex.  13\  and  can 

perceive  no  error  in   the   position  that 


under  our  system  of  procedure  an  as- 
signee of  a  note  not  negotiable  is  en- 
titled to  sue  in  his  name,  or  in  his  own 
name  to  discount  such  note  against  the 
demand  of  the  plaintiff."  Smith  :*. 
Clopton,  4  Tex.   109,  113. 

In  Merlin  v.  Manning,  2  Tex.  351.  it 
was  held,  that  the  holder  of  an  instriN 
ment,  not  negotiable,  may  maintain  a 
suit  upon  it  in  his  own  name,  but  he 
must  show  his  right  to  the  paper, 
either  by  an  indorsement,  or  proof  of 
ownership.  Heard  v.  Lockett,  20  Tex. 
162.   164. 

"The  note  sued  on,  though  not  tech- 
nically a  promissory  note  at  the  time 
of  its  inception,  was  assignable  in  equity 
by  delivery;  and  as.  in  our  courts,  the 
equitable    as    well    as    the    legal    rights 


Digitized  by 


Google 


Bills,  Notes  and  Checks 


1041 


of  parties  are  recognized  and  enforced, 
the  plaintiff  might  well  maintain  the 
action  in  his  own  name."  Hopkins  v. 
Seymour,  10  Tex.  202,  203. 

e.  Payee  for  Use  of  Legal  Owner. 

.The  payee  in  a  note  can  not  bring 
suit  in  his  own  name  for  the  benefit  of 
the  holder  of  the  legal  title  thereto, 
where  it  is  alleged  in  the  petition  that 
the  party  for  whose  use  suit  is  brought 
is  such  owner  and  holder  of  the  legal 
title.  If  he  held  the  legal  title  he  might 
for  the  equitable  owner.  Wheeler  v. 
Roberts,  2  App.  Civ.  Cases,  §§  127,  128. 

f.  Person  Taking  Up  Note  at  Maker's 

Request 

At  the  request  of  the  makers  of  a 
promissory  note,  one  M.  advanced  the 
money  and  took  up  the  note  to  prevent 
suit  thereon,  it  being  agreed  between 
M.  and  the  makers,  that  M.  should  hold 
the  note  until  paid.  Held,  that  on  pay- 
ing the- note  to  the  holder,  M.  became  ! 
the  legal  and  equitable  owner  of  it,  and  | 
was  fully  authorized  to  sue  the  makers 
and  the  indorser  in  his  own  name. 
Horton  v.  Manning,  37  Tex.  23. 

g.  Instruments  Payable  to  Officer,  Ad- 

ministrator, Trustee,  etc. 

(1)    Suits  by   Administrators. 

Where  an  administrator  is  the  holder 
of  the  note,  he  can  recover  upon  it, 
either  individually  or  for  the  benefit  of 
the  estate;  and  it  is  immaterial  in  which 
character  he  sues.  Brainerd  v.  Bute 
(Civ.  App.),  44  S.  W.  575,  576;  Flem- 
ming  v.  Powell,  2  Tex.  225;  Groce  v. 
Herndon,  2  Tex.  410,  412;  Butler  v. 
Robertson,  11  Tex.  142;  Claiborne 
v.  Yoeman,  15  Tex.  44;  Thompson  v. 
Cartwright,  1  Tex.  87;  DeCordova  v. 
Atchison,  13  Tex.  372;  Williams  v. 
Jenkins.  25  Tex.  279,  305;  Usher  v. 
Skidmore,  28  Tex.  616,  617,  622;  Mc- 
Kinney  v.  Lewis,  Dallam  545;  Gayle  v. 
Ennis,  1  Tex.  184,  187;  Hall  v.  Pear-' 
man,  20  Tex.  168;  Lipscomb  v.  Ward, 
2   Tex.    277.  j 

A    note   made   payable   to   A   as   ad- 1 
2  Tex— 66 


ministrator  of  B  is  a  note  payable  to 
A.  The  words,  "as  administrator  of 
B,"  are  merely  discriptio  personae,  and 
may  be  treated  as  surplusage.  Gayle  v. 
Ennis,  1  Tex.   184. 

•Nor  is  this  principle  affected  by  the 
fact  that  the  consideration  of  the  note 
was  derived  from  the  estate  of  the  de- 
ceased.    Groce  v.  Herndon,  2  Tex.  410. 

The  note  sued  on  being  payable  to 
A,  although,  in  part,  the  consideration 
therefor  was  furnished  by  his  father, 
now  deceased  upon  whose  estate  there 
is  no  administration,  and  no  necessity 
shown  for  any,  A  had  the  right  to  sue 
alone  in  his  own  name;  defendant  not 
asserting  any  equities  against  the  de- 
ceased, Thompson  v.  Cartwright,  1  Tex. 
87;  Wimbish  v.  Holt,  26  Tex.  673; 
Brown  v.  Chenoworth,  51  Tex.  469,  477; 
Phoenix  Assur.  Co.  v.  Allison,  87  Tex. 
593,  30  S.  W.  547:  Lewis  v.  Womack 
(Civ.  App.),  33  S.  W.  894. 

Plaintiff  sued  in  his  individual  name 
on  a  note  payable  to  him  as  adminis- 
trator of  an  estate.  The  defendants,  by 
an  unsworn  answer,  pleaded  that  thv» 
plaintiff  was  not,  and  never  had  been, 
such  administrator;  that  he  has  no 
right  to  the  note  sued  on,  and  no  right 
to  maintain  any  action  upon  it.  Held, 
that  the. plaintiff  had  the  right  to  brintf 
the  suit  in  his  individual  name;  that 
the  answer  presented  an  immaterial  is- 
sue, and  the  plaintiffs  motion  to  strike 
it  out  was  properly  sustained.  Moss 
v.  Witcher,  35  Tex.  388. 

So  on  a  note  payable  to  any  one  in 
a  fiduciary  character,  the  payee  need 
not  sue  in  that  character,  but  may 
maintain  an  action  in  his  own  name. 
McKinney  v.  Peters,  Dallam  545. 

(2)    Suit  by  Officer  in  Individual  Ca- 
pacity. 

The  note  was  made  payable  to  the 
plaintiff,  as  clerk  of  the  court,  and 
there  is  no  reason  shown  why  he  should 
not  recover  in  his  individual  capacity. 
McDonald  v.  Voung  (Civ.  App.),  41 
S.   W.   885,   886. 
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h.    Notes  Payable  to  Payee  Since  De- 
ceased. 

If  a  person,  at  the  time  of  his  de- 
cease, was  the  holder  of  the  note, 
thereafter  only  his  legal  representa- 
tive, or  his  assignee,  could  have  a  right 
of  action  upon  it.  Withed  v.  McAdams, 
18    Tex.    531,    553. 

An  executor  may  recover  upon  a  note 
indorsed  to  his  testator,  by  virtue  of 
the  latter's  legal  title,  irrespective  of 
the  true  ownership.  Schauer  &  Co. 
7-.  Beitei,  92  Tex.  601,  30  S.  W.  931,  af- 
firming 49  S.  W.   143. 

i.    Principal  and  Agent. 

Where  the  contract  is  made  in  writ- 
ing expressly  with  the  agent,  and  im- 
ports to  be  a  contract  personally  with 
him,  he  may  sue  upon  it  in  his  own 
name,  although  he  may  be  known  to 
act  as  an  agent.  Frazier  v.  Moore,  11 
Tex.  755,  760. 

Where  a  promissory  note  was  in- 
dorsed "to  the  cashier  of  the  bank  of 
the  United  States,  or  to  W.  W.  Fra- 
zier, their  agent,  or  order,"  it  was 
said,  it  is  clear  that  the  plaintiff 
(Frazier)  is  the  only  person  who  could 
transfer  the  legal  title  to  the  note  in 
this  case,  by  his  indorsement;  and  he 
is  the  only  person  who  could  main- 
tain an  action  upon  it  in  a  common-law 
court.  His  right  to  maintain  an  ac- 
tion is  not  affected  by  the  fact  that 
the  court,  being  a  court  of  equity 
as  well  as  law,  the  beneficiary  might 
have  maintained  the  action  in  his  own 
name.     Frazier  v.  Moore,  11  Tex.  755. 

The  plaintiff  had  in  his  possession 
as  agent  a  sum  of  money  for  invest- 
ment. He  placed  the  sum  in  a  note, 
had  it  endorsed  to  himself  and  subse- 
quently brought  suit  thereon.  It  was 
held  that,  though  the  transaction  was 
for  the  benefit  of  his  principal,  it  was 
made  in  his  own  name  and  he  could 
maintain  the  action  in  his  own  name. 
The  fact  that  the  pleadings  do  not  dis- 
close his  trusteeship  is  immaterial. 
Plaintiff  took  the  legal  title  by  his  pur- 
chase and  his  principal  being  the  bene- 


ficiary  in   the   purchase   will   occupy  a 

I  like  relation  to  the  judgment.    Cochran 

'  r.   Siegfried   (Civ.  App.),  75  S.  W.  542. 

,  j.    Guardian  and  Ward. 

|  A  guardian  is  the  legal  owner  and 
holder  of  a  note  of  a  minor  and  may 

I  sue.  ;  The  guardian  is  responsible  to 
the  ward,  and  the  ward  is  not  a  neces- 

,  sary  party.     Ezell   r.   Edwards.  2  App. 

;  Civ.  Cases.  §§  767,  769.  See  Portis  r. 
Cummings,  21  Tex.  265. 

j  Right  of  Minor  to  Sue  on  Note  Pay- 
able to  Guardian  on  Arrival  at  Major- 

I  ity. — Grant    v.    Anderson,    1    App.   Civ. 

I  Cases,  §  190.  See  the  title  GUARDIAN 
AND    WARD. 

k.   Joint  Obligees. 

»      Where  an  action  was  brought  by  one 
I  of    two    joint    obligees    on    a    note   se- 
cured by  mortgage,  and  the  defendant 
excepted  to  the  petition  on  account  of 
the    nonjoinder    of    the    representative* 
of  the  other  obligee,   whom  the  ptain- 
'  tiff   had   alleged   to    be    deceased,  held, 
1  that  the  exception   was   sufficiently  an- 
swered by  another  averment  of  the  pe- 
1  tition,   that   the   survivor    was   the  sole 
|  owner  of  the  cause  of  action.     Hansell 
\r.   Gregg,  7  Tex.  223. 

.  2.    Parties  Defendant. 

]  a.    Necessary  Parties. 

j  (1)    In  General. 

!  The  maker  of  an  accommodation  note 
contended  that  no  judgment  could  have 
been  rendered  against  him  without  the 
payee  and  indorser  having  been  made 
a  party  defendant,  or  an  allegation  that 
he  was  insolvent,  or  beyond  the  juris- 
diction of  the  court,  defendant  being 
merely  the  accommodation  maker  of 
the  notes  of  which  the  plaintiff  had  no- 
tice when  it  acquired  the  paper.  The 
court  held  that  there  was  clearly  no 
merit  in  this  position,  as  there  was  no 
plea  touching  the  nonjoinder  of  the 
payee  and  besides,  upon  the  notes,  de- 
fendant appeared  in  the  capacity  of 
maker,  the  other  party  being  merely 
the  payee  and  indorser.  Southern 
Bldg.,     etc.,     Ass'n     v.      Skinner    (Civ. 
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App.),  42  S.  W.   320,  322,  citing   Ritter 
v.   Hamilton,  4  Tex.  325. 

(2)  Drawee  of  Unaccepted  Draft. 

Where  an  unaccepted  draft  does  not 
constitute  an  assignment  of  the  debt 
of  drawee  to  drawer,  the  drawee  is  not 
a  necessary  or  proper  party  to  a  suit 
on  the  draft,  and  may  claim  his  privi- 
lege of  being  sued  in  the  county  of 
his  residence,  though  joined  as  defend- 
ant with  the  drawer  and  indorsers  who 
reside  in  the  county  where  suit  is 
brought.  Gamer  v.  Thomson,  35  Tex. 
Civ.  App.  283,  79  S.  W.  1083.  See  the 
title  BANKS  AND  BANKING,  ante, 
p.    690. 

(3)  Joint  Obligor. 

"By  the  rule  of  the  common  law, 
upon  a  contract  joint,  but  not  joint  and 
several,  all  the  promisors  should  be 
sued.  If  one  was  sued  and  another 
,not,  the  suit  was  subject  to  be  abated 
upon  plea  setting  up  the  nonjoinder. 
But  if  no  plea  in  abatement  were  filed, 
judgment  could  be  recovered  against 
the  promisor  who  was  sued.  In  case 
this  was  done,  it  was  held  that  the 
debt  was  merged  in  the  judgment  and 
that  the  promisor  not  sued  was  dis~ 
charged.  The  reason  given  was  that 
'the  latter  might  plead  that  he  made 
no  promise  except  with  the  former.'7' 
Bute  r.  Brainerd,  93  Tex.  137,  138,  53 
S.  W.   1017. 

Article  1256,  Rev.  Stat.,  applies  to 
defendants  who  are  joint  promisors; 
and,  if  it  changes  the  law  requiring 
them  to  be  jointly  sued  only  so  far  as 
to  authorize  dismissal  as  to  defendants 
not  cited  without  releasing  them,  still 
article  1203,  which  permits  suit' against 
principal  obligors  either  alone  or  jointly, 
has  the  effect  to  abolish  entirely,  as 
to  principals,  the  common-law  rule  re- 
quiring joint  obligors  to  be  jointly 
sued.  Bute  v.  Brainerd,  93  Tex.  137,  53 
S.    W.    1017. 

"This  act  was  construed  by  the 
court  of  appeals  in  Hinchman  v.  Rig- 
erins  (1  App.  Civ.  Cases,  §§  294,  295), 
and  it  was  there  held  that  it  'changes 


the  common-law  rule  *  *  *  and  makes 
it  no  longer  necessary  to  join  as  de- 
fendants all  joint  obligors  in  a  suit 
upon  a  joint  contract/  If,  as  was  held 
in  Miller  v.  Sullivan,  89  Tex.  480,  35 
S.  YV.  362,  and  in  Keesey  v.  Old,  82 
Tex.  22,  17  S.  W.  928,  it  is  not  error 
to  dismiss  as  to  one  joint  obligor  who 
has  been  served,  we  think  it  follows 
that  after  the  dismissal  the  case  is  left 
in  the  same  situation  as  to  the  rights 
of  all  the  parties  as  if  the  party  so  dis- 
missed had  never  been  sued  at  all." 
Bute  v.  Brainerd,  93  Tex.  137,  140,  53 
S.  W.   1017. 

"The  provision  has  been  construed 
in  numerous  cases  in  this  court,  among 
which  we  note  especially  Forbes  v. 
Davis,  18  Tex.  268;  Wooters  r.  Smith, 
56  Tex.  198;  and  Miller  v.  Sullivan,  89 
Tex.  480,  35  S.  W.  362.  In  the  first 
of  these  cases,  it  was  merely  decided 
that  it  was  not  error,  under  this  ar- 
ticle, to  dismiss,  even  after  a  verdict, 
as  to  one  defendant  not  served,  when 
both  were  jointly  liable.  But  Chief 
Justice  Hemphill,  after  recognizing 
the  distinction  at  common  law  between 
j  joint  and  joint  and  several  obligations, 
says  emphatically  that  'all  distinctions 
of  this  character  and  the  law  arising 
upon  them  are  disregarded  and  swept 
away  by  this  statute.'  In  Wooters  v. 
Smith,  the  common-law  distinction  is 
also  recognized,  but  it  is  held  that  by 
force  of  the  statute,  where  one  of  the 
joint  obligors  is  not  sued  or  the  suit 
against  him  is  discontinued,  a  judgment 
against  the  other  does  not  merge  the 
debt  and  destroy  the  liability  of  the 
party  as  to  whom  the  discontinuance 
was  entered.  In  the  last  of  the  three 
cases  referred  to  (Miller  v.  Sullivan), 
it  was  held  that  one  joint  obligor  was 
not  a  necessary  party  to  a  suit  upon 
the  joint  contract  against  the  others." 
Bute  v.  Brainerd,  93  Tex.  137,  139,  53 
S.  W.  1017. 

Judgment  against  one  of  the  joint 
makers  of  a  note,  after  dismissal  as  to 
another     who     was    jointly    sued     and 


Digitized  by 


Google 


1044 


Bills,  Notes  and  Checks 


cited  and  had  answered,  did  not  re- 
lease the  latter  from  liability,  and 
could  not  be  pleaded  in  bar  of  a  second 
suit  against  him.  Bute  v.  Brainerd,  93 
Tex.  137,  53  S.  W.  1017. 

(4)    Death  of  Parties— Joinder  of  Ad- 
ministrator or  Heirs. 

When  the  maker  and  the  indorser  of 
a  note  have  been  sued  in  the  same  ac- 
tion, if  the  maker  dies  during  the  pend- 
ency of  the  suit,  the  suit  abates  as  to 
him,  and  it  is  not  necessary  that  his 
administrator  be  made  a  party  de- 
fendant, although  his  estate  remains 
liable  for  the  debt.  Aldridge  v.  Mar- 
doff,  32  Tex.  204. 

In  such  case  the  plaintiff  may  pro- 
ceed to  judgment  against  the  indorser 
alone,  and  the  case  is  not  within  the 
inhibition  of  art.  1449,  Pas.  Dig.,  which 
provides  that  no  judgment  shall  be 
rendered  against  an  indorser  unless,  at 
the  same  time,  judgment  be  also  ren- 
dered against  the  principal,  except  in 
cases  where  the  principal  resides  be- 
yond the  limits  of  the  state,  or  is  in- 
solvent. Aldridge  v.  Mardoff,  32  Tex. 
204. 

Where  the  cause  of  action  was  upon 
a  joint  note  executed  by  two  parties, 
one  of  whom  had  died  before  the  com- 
mencement of  the  suit,  it  was  no  er- 
ror to  sue  the  survivor  alone,  without 
joining  the  personal  representative  of 
the  deceased.  Binge  v.  Smith,  Dallam 
616. 

The  principal  being  dead  at  the  time 
of  the  commencement  of  the  suit,  the 
plaintiff  is  not  bound  to  join  his  repre- 
sentatives as  parties  defendant,  or  to 
go  into  the  probate  court  to  enforce  it 
against  his  administrator.  Suit  is,  under 
the  circumstances,  properly  commenced 
against  the  surety  and  indorser  alone,  and 
against  them  only  could  judgment  be 
rendered.  The  law  of  1858  (Pas.  Dig., 
arts.  4785,  4786)  did  not  operate  as  a 
constructive  repeal  of  the  former  law 
allowing  this  course  to  be  pursued.  It 
was  not  intended  to  interfere  with  the 
former    remedies    of   the    holder    of    a 


note  against  the  parties  bound  upon  it, 
nor  with  the  rules  of  practice  before 
established  in  such  suits,  but  merely  to 
adjust  the  order  in  which  debts  should 
be  paid  as  between  principal  and 
surety,  without  causing  any  additional 
delay  to  the  plaintiff,  who  was  entitled 
to  the  money  when  collected.  Pas. 
Dig.,  arts.  225,  1426,  notes  287,  535. 
Foster  v.  Champlin  &  Co.,  29  Tex. 
22.  30. 

Joinder  of  Heirs.— In  a  suit  by  the 
payee,  against  the  surviving  joint  and 
several  makers  of  a  promissory  note, 
who  executed  the  same  as  sureties  of 
another  deceased  maker,  whose  legal 
representatives  are  not  made  parties, 
the  defendants  can  not  insist  on  the 
joinder,  as  defendants,  of  the  heirs  of 
such  deceased  maker,  in  order  to  sub- 
ject  to  foreclosure  and  sale,  for  their 
benefit,  the  land  for  which  such  note 
was  given  to  the  payee  (the  said  land 
|  having  been  sold  at  administrator's 
1  sale,  and  the  mortgage  being  retained, 
by  the  administrator,  to  secure  the 
j  payment  of  the  purchase  money) ;  and 
1  a  demurrer  was  properly  sustained  to 
an  answer  by  them,  setting  up  such 
defense,  and  praying  that  the  heirs 
aforesaid,  who  were  alleged  to  be  non- 
residents, should  be  made  defendants 
and  cited  accordingly.  Walker  r.  Col- 
lins. 22  Tex.   189. 

The  defendants  could  not  have  re- 
quired the  administrator  of  such  de- 
ceased maker,  to  be  joined  as  defend- 
ant, in  the  first  instance;  much  less  can 
they  delay  the  plaintiff,  in  his  action, 
for  the  purpose  of  making  the  heirs 
parties.*  Walker  v.  Collins,  22  Tex. 
189. 

Claims  against  the  estates  of  de- 
ceased persons  must  be  presented  and 
rejected  before  an  action  will  lie;  and, 
therefore,  the  legal  representatives  of 
one  of  several  joint  makers  of  a  prom- 
issory note,  can  not  be  joined  in  an  ac- 
tion against  the  surviving  makers,  un- 
less the  claim  has  been  rejected.  Wiley 
r.    Pinson,   23    Tex.    486. 
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<5)    Receiver  of  Corporation  Execut- 
ing Note. 

In  an  action  against  a  railroad  com- 
pany on  a  note  executed  by  it,  a  re- 
ceiver of  the  company  is  not  a  neces- 
sary party.  Dullnig  v.  Weekes,  etc., 
Co.,  16  Tex.  Civ.  App.  1,  40  S.  W.  178. 

(6)  Holders  of  Other  Notes  of  Same 
Series. 

In  a  suit  to  foreclose  a  lien  reserved 
in  a  note  for  unpaid  purchase  money, 
which  note  was  one  of  several  given 
to  secure  deferred  payments,  it  will  be 
presumed  that  the  other  notes  were 
satisfied,  when  it  appears  that  they 
were  due  before  the  filing  of  the  peti- 
tion, and  the  holders  of  such  notes  are 
not  necessary  parties.  Fischer  v. 
Abney,  69  Tex.  416,  9  S.  W.  321. 

(7)  Holder    of     Outstanding     Title- 
Vendor's  Lien  Notes. 

While  a  defendant  who  is  sued  upon 
a  note  given  for  unpaid  purchase 
money  for  land  may  successfully  de- 
fend by  showing  an  outstanding  title 
superior  to  that  of  his  vendor,  the 
owner  of  the  outstanding  title  is  not 
a  necessary  party,  and  should  not  be 
compelled  to  litigate  his  title  in  a  suit 
involving  issues  which  can  not  affect 
him.  Whitman  v.  Willis  &  Bro.,  51 
Tex.  421,  424;  Fischer  v.  Abney,  69 
Tex.  416.  9   S.   W.  321. 

b.    Proper  Parties. 

(1)  At  Common  Law. 

"At  common  law  the  liability  of  the 
acceptor,  the  drawer  and  the  endorser 
of  a  bill  of  exchange  and  of  the  maker 
and  endorser  of  a  promissory  note 
were  several  and  not  joint,  and  hence, 
while  they  might  be  sued  at  the  same 
time  in  separate  actions,  they  could  not 
be  proceeded  against  in  the  same  suit." 
Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91  Tex.  95.  100,  41  S.  W.  64;  Binge  v. 
Smith,  Dallam  616. 

(2)  Under  the  Statute. 

But  under  Texas  statutes,  the  drawer 
and  indorser  of  a  promissory  note, 
check,    draft,    or    other    mercantile    ne- 


gotiable instrument,  may  and  should 
be  joined  in  the  same  action  if  both  be 
sued  simultaneously.  Binge  v.  Smith, 
Dallam  616. 

By  statute  the  maker,  the  surety,  the 
indorser,  and  even  the  guarantor  of  a 
promissory  note,  may  all  be  sued  in 
the  same  action,  and  judgment  had 
against  the  whole  of  them;  which 
thereupon  makes  them  all  principals, 
and  equally  bound  to  the  plaintiff  for 
the  satisfaction  of  that  judgment. 
Randon  v.  Barton,  4  Tex.  289,  292; 
Pool  v.  Pickett,  8  Tex.  122;  Raymond 
v.  Holmes,  11  Tex.  54,  58;  Tooke  v. 
Taylor,  31  Tex.  1;  Davidson  v.  Peti- 
colas,  34  Tex.  27;  Smith  v.  Pickham,  8 
Tex.  Civ.  App.  326,  329,  28  S.  W.  565; 
Williams  v.  City  Nat.  Bank  (Civ. 
App.),  27  S.  W.  147,  148. 

The  statute  abolishes  the  technical 
rule  of  the  common  law,  and  enables 
the  holder  of  negotiable  paper  to  sue 
all  parties  liable  thereon  in  one  suit. 
"When  we  adopted  the  common  law  we 
adopted,  in  lieu  of  the  practice  of  the 
common-law  courts,  one  based  upon 
the  broader  principles  of  the  equity 
procedure;  and  it  has  ever  been  the 
aim  of  our  legislatures  and  courts  to 
permit  and  to  encourage  the  adjudica- 
tion of  all  controversies  growing  out 
of  the  same  transaction  in  one  suit. 
This  was  clearly  the  purpose  of  ar- 
ticle 312,  and  nothing  more."  Kildare 
Lumber  Co.  v.  Atlanta  Bank,  91  Tex. 
95,   100,  41    S.   W.   64. 

"  'Parties  not  primarily  liable'  mean 
parties  who  have  already  become 
secondarily  liable,  and  not  such  as 
may  become  liable  upon  the  happening 
of  some  contingencies.  Articles  1203 
and  1204  speak  for  themselves,  and  it 
is  obvious  that  the  purpose  of  neither 
was  to  change  the  rule  of  the  com- 
mercial ldw,  which  makes  the  liability 
of  the  drawer  of  a  bill  which  has  been 
accepted  contingent  upon  the  failure 
of  the  acceptor  to  pay  at  maturity." 
Kildare  Lumber  Co.  v.  Atlanta  Bank, 
91   Tex.  95,  100,  41  S.  W.  64. 
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On  a  note  due  January  1st,  1862,  not 
being  a  contract  between  merchant 
and"  merchant,  their  factors  and  agents, 
the  holder,  without  alleging  cause  for 
his  delay,  brought  a  single  action  in 
October,  1866,  against  the  maker  and 
two  successive  indorsers  in  blank,  and 
judgment  was  rendered  by  default 
against  all  the  defendants.  The  in- 
dorsers prosecute  their  writ  of  error. 
Held,  that  it  was  proper  to  sue  both  of 
the  indorsers  and  the  maker  in  a  joint 
action.  Brooks  v.  Breeding,  32  Tex. 
752. 

Nonjoinder  of  Co-Obligor. — The  obli- 
gation being  joint  and  several,  defend- 
ants can  not  plead  that  they  are  sure- 
ties, for  the  purpose  of  avoiding  suit 
without  their  co-obligor  being-  joined. 
To  the  plaintiff,  they  are  all  prin- 
cipals. Ritter  v.  Hamilton,  4  Tex.  325; 
Lewis  r.  Riggs,  9  Tex.  164.  165;  Mc- 
Donald v.  Holt,  1  App.  Civ.  Cases,  § 
1014;  Hnnis  v.  Crump,  6  Tex.  85;  Head 
v.  Cleburne  Bldg..  etc.,  Ass'n  (Civ. 
App.),  25   S.   W.   810.   811. 

Where  one  of  several  makers  of  a 
promissory  note  agreed,  in  considera- 
tion of  forbearance,  to  pay  twelve  per 
cent  interest  per  annum  on  the  amount 
of  the  note,  from  maturity  until  paid, 
it  was  held  that  it  was  not  a  misjoinder 
of  actions,  to  sue  all  the  makers  upon 
the  original  contract,  and  the  one 
upon  the  subsequent  contract  for  ad- 
ditional interest.  Knapp  v.  Mills,  20 
Tex.   123.  124. 

Third  Party  Undertaking  to  Procure 
Signatures— Fraud  and  Deceit— Alter- 
native Relief.  -Where,  in  an  action  on 
a  note,  instituted  auainst  the  makers, 
one  of  them  pleaded  that  his  signa- 
ture to  the  note  was  a  forgery,  it  was 
not  improper  to  join  as  defendant  a 
third  person,  who  undertook  to  pro- 
cure the  signatures  of  the  makers  to 
the  note,  and  who  represented  to 
plaintiff  that  the  makers  had  signed 
it.  Commercial  Nat.  Bank  v.  First 
Nat  Bank  (Civ.  App/>,  77  S.  W.  239 
(see  97  Tex.  629,  no  op.).  See  the 
title   PARTIES. 


(3)  Successive  Indorsers. 

The  last  proviso  to  the  statutory 
provision  contained  in  art  89,  O.  & 
W.  Dig.,  prohibiting  a  joint  suit 
against  two  or  more  assignors  except 
upon  a  joint  assignment,  forbids  the 
joinder  as  defendants  of  an  imme- 
diate and  a  remote  indorser  of  a  bill 
of  exchange  or  a  promissory  note,  in 
an  action  against  the  maker.  Rhine  v. 
Hart,  27  Tex.  94. 

"A  joint  action  can  be  maintained 
against  the  maker  and  indorser  of  a 
bill  of  exchange  or  promissory  note 
In  the  present  case  it  is  sought  to  ex- 
tend this  practice  so  as  to  include  the 
immediate  and  remote  indorser  in  the 
action  against  the  maker.  There  doe< 
not  appear  to  be  any  very  good  reason 
or  principle  why  it  should  not  be  done 
It  seem.**,  however,  to  be  directly  in- 
hibited by  the  statute/'  Rhine  v.  Hart, 
27  Tex.   94,  95. 

The  case  of  Jones  v.  Ritter,  32  Tex. 
717,  overruling  Rhine  r.  Hart,  27  Tex 
94,  holds  that  an  action  was  well 
brought  against  several  and  successive 
indorsers;  that  art.  223,  Pas.  Dig.,  sup- 
posed to  inhibit  such  joint  action,  ha> 
no  application  to  promissory  notes— 
the  word  "sections"  therein  being  a 
misreading  for  "section,"  and  havimr 
reference  to  article  222  alone,  which 
only  affects  nonnegotiable  instru- 
ments. 

If  a  joint  action  against  several  as- 
signors of  a  promissory  note  was  in- 
hibited by  art.  223.  Pas.  Dig.,  that  in- 
hibition was  abrogated  by  the  suhse- 
quent  enactment  contained  in  article 
229.  But  it  seems  that  article  223  i« 
applicable  only  to  the  nonnegotiable 
instruments  mentioned  in  article  221 — 
the  word  "sections"  in  the  former  ar- 
ticle being  a  misprint  for  "section" 
Brooks  v.  Breeding,  32  fex-  752- 

(4)  Surviving    Obligor   and   Adminis- 
trator. 

A  surviving  partner  or  joint  obligor, 
and  the  representative  of  the  deceased 
partner  or  joint  obligor,  may  as  a  gen* 
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eral  rule  be  joined  as  defendants  in  the 
same  suit.  Should  the  survivor  be  a 
surety  he  could  thus  at  once  be  sub- 
rogated to  the  rights  of  the  plaintiff, 
the  debt  standing  for  his  benefit,  as 
established  against  the  succession.  But 
quaere,  as  to  exceptions  to  this  rule. 
Henderson  v.  Kissam,  8  Tex.  46. 

Where  one  of  several  defendants  in 
a  suit  on  a  joint  promissory  note  dies 
pending  the  suit,  his  representatives 
may  be  made  parties;  and  in  such  a 
case  the  judgment  should  contain  an 
order  for  execution  against  the  sur- 
vivors, and  for  payment  in  due  course 
of  administration  out  of  the  estate  of 
the  deceased.  Bennett  v.  Spillars,  9 
Tex.  519. 

(5)  Payee  of  Note  Who  Subsequently 
Assigned  It. 

Plaintiff  sued  upon  a  purchase  money  j 
note  as  assignee  thereof,  and  the  de- 
fendant plead  that  he  was  induced  to 
purchase  the  land  by  false  representa- 
tions as  to  its  quality,  whereby  he  was 
damaged  in  excess  of  the  amount  of 
the  note.  Held,  that  defendant  was 
entitled  to  have  the  payee  of  the  note 
(vendor  of  the  land)  made  a  part/  in 
order  to  respond  in  damages  for  such 
sum  as  plaintiff  might  recover  against 
him  (defendant),  and  such  other  dam- 
ages as  defendant  may  have  sustained 
by  reason  of  the  facts  so  alleged. 
Pruitt  v.  Jones,  14  Tex.  Civ.  App.  84,  j 
36  S.  W.  502.  ! 

(6)  Judgment    Creditor   of   Maker   of ' 
Note.  | 

When  a  party  is  sued  by  the  holder  j 
of   a    negotiable    promissory   note,    and  j 
pleads  that  a  judgment   has   been   ren- 1 
dered  against  him,  on  a  garnishee  proc- 
ess in  a  suit  against  the  payee  of  the 
note,    the    plaintiff   in     that     judgment 
should   be  made  a  party,   and   the   col- 
lection on  the  judgment  enjoined,  until  it 
is  ascertained  to  whom  the  debt  is  really, 
due.     Dobbin  v.  Wybrants,  3  Tex.  457. 
c.    Intervention. 

Widow  or  Heirs  of  Payee. — Tf  the 
administrator  of  the  estate  was  un- 
willing to  make  the  affidavit  necessary 


for  the  protection  of  the  estate  from 
the  enforcement  of  an  unjust  claim 
against  it,  either  from  the  want  of  the 
necessary  information  or  other  cause, 
it  was  proper  to  admit  the  widow  of 
the  intestate,  better  informed,  so  to 
do,  for  the  protection  of  her  interest, 
which  otherwise  might  be  jeopardized. 
Eccles  v.  Hill,  13  Tex.  65,  67;  Solo- 
mon v.  Huey,  1  Posey  265,  266. 

"In  Eborn  v.  Zimpelman,  47  Tex. 
503,  the  right  of  the  heir  to  make  the 
affidavit  to  the  plea  of  non  est  factum 
with  the  assent  of  the  administrator 
was  recognized,  and  we  think  it  a  cor- 
rect practice,  and  in  many  cases  very 
necessary  to  the  ends  of  justice." 
Solomon  v.   Huey,   1    Posey  265,   266. 

Assignee  of  Part  of  Note  Sued  on. 
— Where  the  note  had  been  transferred 
as  collateral  security  for  a  debt  of  less 
amount  than  the  note,  and  the  plaintiff 
admitted  that  the  note  was  so  trans- 
ferred, and  set  out  the  debt  for  which 
the  note  sued  on  was  held  as  col- 
lateral, a  demurrer  to  these  pleadings, 
because  they  showed  only  a  partial  as- 
signment of  the  note,  and  that  the 
plaintiff  could  not  maintain  a  suit 
thereon,  was  properly  overruled.  Tt 
was  held  that  the  indorser  was  en- 
titled to  a  considerable  portion  of  the 
money  to  be  recovered,  and,  although 
his  petition  does  not  *how  any  special 
equities  why  he  should  be  permitted  to 
intervene,  still  he  had  an  interest  in 
the  fund  to  be  recovered,  and  there 
can  be  no  reason  why  he  should  not 
be  allowed  to  settle  his  right  thereto 
in  this  suit.  But  he  should  not  be  per- 
mitted to  recover  his  costs  of  the  de- 
fendant, or  of  the  plaintiff  either.  The 
costs  of  the  intervention  should  have 
been  adjudged  against  him.  Jackson 
r.    Fawlkes    (Sup.),  20   S.  W.   136. 

G.    PLEADING. 

1.    Declaration  or  Petition. 

a.    Necessity   for    and    Sufficiency    of 

Averment. 
(1)    In  General. 

Tn  order  to  show  a  right  of  action, 
the    plaintiff    must    allege    not    only    a 
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title  in  himself  but  some  act  of  the  de- 
fendant creating  a  legal  liability  on  his 
part.  It  is  not  enough  that  the  plaintiff 
is  the  owner  of  the  note  sued  on,  but 
it  must  also  appear  that  the  defendant 
is  liable  upon  the  note.  Jennings  v. 
Moss,  4  Tex.  452,  453;  Gilder  v.  Mc- 
Intyre,  29  Tex.  89;  Robertson  v.  Phil- 
lips, 1  App.  Civ.  Cases,  §  477;  Ramsey 
v.  Drennan  (Civ.  App.),  44  S.  W.  587, 
"88;  Dibrell  v.  Ireland,  1  App.  Civ. 
Cases,  §  300;  Bremond  v.  Johnson,  1 
App.  Civ.  Cases,  §§  609,  612;  Ranson 
v.  Gatewood,  2  App.  Civ.  Cases,  §  364. 

A  petition  on  a  promissory  note, 
which  contains  no  averment  that  the 
defendant  made,  or  signed  the  note,  or 
of  any  fact,  from  which  the  legal  in- 
ference of  a  liability  on  his  part  can 
be  drawn,  is  insufficient.  Sneed  v. 
Moodie,  24  Tex.  159.  See,  also,  Blount 
r.  Ralston,  20  Tex.  132;  Malone  v. 
Craig,  22  Tex.  609;  Gray'  v.  Osborne, 
24  Tex.  157;  Barnard  v.  Moseley,  28 
Tex.   543;   Parr  v.   Nolen,  28  Tex.  798. 

It  is  essential  to  constitute  the  state- 
ment of  a  cause  of  action,  that  it  ap- 
pear by  averment  not  only  that  the 
plaintiff  has  a  right,  but  that  the  de- 
fendant has  done  or  omitted  some  act 
or  duty  in  derogation  of  that  right' 
Whitaker  v.  Record,  25  Tex.  Supp.  382. 

The  plaintiff  must  show  a  good 
cause  of  action,  by  appropriate  aver- 
ments of  the  facts  which  constitute  it, 
and  not  merely  state  the  evidence  by 
which  it  may  be  maintained,  or  con- 
clusions derived  from  the  evidence. 
Gray  v.  Osborne,  24  Tex.  157;  Moody 
r.  Benge,  28  Tex.  545. 

A  petition  which  alleges  that  the  de- 
fendant on  certain  date  executed  and 
delivered  his  promissory  note  in  writ- 
ing bearing  that  date  payable  fifteen 
days  after  date,  with  interest  thereon 
from  maturity  and  additional  for  at- 
torney's fees;  that  defendant  on  the 
*ame  date  for  the  purpose  of  securing 
the  note  executed  and  delivered  to 
payee  a  chattel  mortgage,  etc.;  that  the 
payee   for  a  valuable  consideration,   in 


due  course  of  trade  and  before  ma- 
turity, endorsed  the  note  to  the  plain- 
tiff who  is  the  legal  holder  and  owner 
thereof;  and  then  set  forth  the  usu.il 
allegations  of  demand  and  failure  n 
pay  and  for  judgment,  it  is  held  to  be 
^fticient  on  its  face.  McNally  v. 
Vickry  (Civ.  App.),  79  S.  W.  857,  al- 
armed in  98  Tex.  623,  no  op.,  citiu? 
Gilder  v.  Mclntyre,  29  Tex.  89,  91; 
Blount  v.  Ralston,  20  Tex.  132,  133; 
Graves  v.  Drane,  66  Tex.  658,  1  S.  W. 
905;  Matthews  v.  Boykin  (Civ.  App), 
40  S.  W.  845;  Loungeway  v.  Hale.  73 
Tex.  495,   11   S.   W.  537. 

A  petition  which  alleges  that  the 
defendant,  "for'  a  valuable  considera- 
tion, made,  executed  and  delivered"  to 
him  the  two  promissory  notes  sued 
on;  that  they  are  each  made  payable 
to  him  "or  order;"  that  defendant  is 
liable  to  pay  him  the  amounts  speci- 
fied in  them  by  reason  of  defendant's 
promises  recited  in  said  notes,  and 
that  defendant  failed  to  make  such 
payment,  conform  sufficiently  to  the 
rule  of  pleading  in  suits  on  promissory 
notes  laid  down  in  Jennings  v.  Moss, 
4  Tex.  452,  "that  to  show  a  right  of  ac- 
tion the  plaintiff  must  allege  title  in 
himself  and  some  act  of  the  defendant 
creating  a  legal  liability  on  his  part," 
and  "that  the  defendant's  liability  must 
be  shown  by  averments."  Bouvet  r. 
Woodward,  2  Posey  449. 

Plaintiffs  petition  alleged  that  the 
defendant  K.,  for  a  valuable  considera- 
tion, executed  to  plaintiff  the  notes 
sued  on,  and  that  defendant  H.  at  the 
same  time  indorsed  them;  that  they 
were  long  since  due  and  defendants  had 
failed  to  pay  the  same;  and  that  by 
reason  of  the  execution,  indorsement 
and  delivery  thereof,  the  defendants 
became  liable  and  promised  to  pay  to 
plaintiff  the  said  several  sums  of 
money.  Held,  that  the  petition  suffi- 
ciently alleged  the  liability  of  defend- 
ants to  pay  the  notes.  Kennon  v. 
Bailey,  15  Tex.  Civ.  App.  28,  38  S.  W. 
377. 
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Action  on  bill  of  exchange  alleged 
to  have  been  drawn  by  plaintiff  on  the 
defendant  at  his  request  and  for  his 
sole  use  and  benefit;  payment  refused 
and  the  bill  taken  up  by  plaintiff. 
These  allegations  on  general  demurrer 
were  sufficient  and  exhibited  a  cause  of 
action.  Tinsley  v.  Penniman,  83  Tex. 
54,  18  S.  W.  718. 

Suit  on  Draft  on  Particular  Fund — 
Petition  Must  Allege  Existence  of 
Fund— Garrett  v.  Marshall,  1  App. 
Civ.  Cases,  §  565. 

Inconsistent  Pleading — Effect  of  In- 
solvency.— In  an  action  upon  a  promis- 
sory note  against  the  maker  and  an 
original  indorser,  plaintiff's  right  to 
recover  can  not  be  defeated  on  the 
ground  of  inconsistency  in  his  plead- 
ing, because  he  alleged  that  the  maker 
gave  the  indorser  a  chattel  mortgage 
to  secure  him,  and  also  that  the  maker 
was  insolvent  when  the  note  was  ex- 
ecuted, as  such  indorser  would  be 
liable  regardless  of  the  insolvency  of 
the  maker.  Beissner  v.  Weekes,  etc., 
Co.,  21  Tex.  Civ.  App.  14,  50  S.  W.  138. 
<2)    Description  of  Instrument. 

A  party  suing  upon  a  promissory 
note  must  give  such  description  of  it 
as  will  inform  the  defendant  of  the 
nature  of  the  claims  against  him  (and 
the  paper  when  produced  must  corre- 
spond with  the  one  described  or  the 
variance  will  be  fatal).  Keithley  v. 
Seydell,  60  Tex.  78,  81;  Austin  r.  Jor- 
dan. 5  Tex.  130,  134. 

To  maintain  an  action  on  such  in- 
strument, it  must  be  9et  forth  with  as 
much  certainty  as  in  Case  of  other 
written  contracts.  Salinas  v.  Wright, 
11  Tex.  572;  Hutchins  v.  Wade,  20  Tex. 
7:  Goldman  r.  Blum,  58  Tex.  630,  cited. 
Martin  r.  Shumatte,  62  Tex.   188. 

Copying  the  note  upon  which  the 
suit  is  brought  on  the  petition  ap- 
prizes the  defendant  of  the  evidence 
intended  to  .be  relied  on,  and  is  suffi- 
cient, although  the  note  be  not  sub- 
stantially set  out  in  the  petition.  And 
more  especially  is  this  the  case,  when 


the  note  is  declared  on  according  to  its 
legal  effect.  (Roberts  v.  Black,  2  Tex. 
416;  English  v.  Helms,  4  Tex.  228.) 
Dewees  v.   Lockhart,  1  Tex.   535. 

Where  the  petition  upon  a  note  set 
out  the  date  of  the  instrument  sued  on, 
calling  it  a  note  or  writing  obligatory, 
and  the  time  of  payment,  and  the 
amount  due,  this  was  held  sufficient  to 
notify  the  defendant  of  what  he  was 
called  to  defend;  and  it  was  not  a  good 
objection  that  the  petition  styled  the 
instrument  a  "promissory  note  or 
writing  obligatory,"  when  the  plaintiff 
should  have  declared  either  on  the  one 
or  the  other.  Hamilton  v.  Black,  Dal- 
lam 586. 

In  a  suit  upon  a  promissory  note,  it 
should  be  set  out  in  the  petition,  by 
its  tenor,  or  in  haec  verba,  or  be  made 
a  part  of  the  petition;  merely  to  give 
a  conversational  description  of  it,  as, 
that  defendant,  on  a  certain  day,  ex- 
ecuted a  note  to  R.  for  $200.  payable 
at  a  particular  time,  bearing  ten  per 
cent  interest,  which  note  has  been  as- 
signed by  R.  to  plaintiff,  and  that  said 
note  and  assignment  will  be  produced 
upon  the  trial,  is  insufficient;  and  al- 
though such  mode  of  pleading  may  be 
tolerated  on  general  demurrer,  it 
should  not  be  sanctioned  when  spe- 
cially excepted  to.  Bledsoe  v.  Wills, 
22  Tex.  650. 

The  petition  alleged  that  "for  value 
received,"  defendants  "jointly  and 
severally  promised  to  pay,  twelve 
months  after  the  5th  day  of  February, 
1856,  to  your  petitioner,  or  his  order, 
said  sum  of  $185.50,  with  interest  after 
date,  at  the  rate  of  ten  per  cent  per 
annum,"  to  which  there  was  a  general 
demurrer.  Held,  that  the  note  was 
properly  set  out.  Wallace  v.  Hunt,  22 
Tex.   647. 

The  petition  avers  that,  on  April  27, 
1893,  said  defendants  made,  executed, 
and  delivered  their  personal  promis- 
sory note,  in  writing,  for  a  stated  sum, 
due  90  days  after  date,  bearing  10  per 
cent    interest    per    annum    from    date, 


Digitized  by 


Google 


1050 


Bills,  Notes  and  Checks 


and  specifying  for  10  per  cent  addi- 
tional as  attorney's  fees,  if  legal  pro- 
ceedings were  had  to  enforce  collec- 
tion; and  that  the  payee,  for  a  valuable 
consideration,  transferred  and  delivered 
said  note  to  plaintiff.  It  was  held  that 
the  allegations  were  sufficient  to  admit 
the  note  in  evidence.  Davie  v.  Griffith 
(Civ.    App.),   33    S.   W.   390. 

Setting  Forth  Name  of  Maker. — A 
petition  based  upon  a  note  should  aver 
who  executed  or  made  and  delivered 
it.  Jennings  v.  Moss,  4  Tex.  452; 
Blount  v.  Ralston,  20  Tex.  132;  Bled- 
soe v.  Wills,  22  Tex.  650;  Sneed  z. 
Moodie,  24  Tex.  159,  160;  Barnard  v. 
Moseley,  28  Tex.  543,  545;  Colbertson 
v.  Beeson,  30  Tex.  76;  Belcher  v.  Wil- 
son, 31  Tex.   139. 

A  petition  alleging  that  A.  B.,  the 
principal,  made,  executed  and  delivered 
a  promissory  note  to  plaintiff,  and  that 
C.  D.,  the  surety,  signed  the  same  as 
surety,  and  referring  to  a  joint  and 
several  promissory  note,  signed  by 
both  parties,  annexed  to  and  made  part 
of  the  petition,  presents  a  good  cause 
of  action.  Frazier  v.  Robertson,  39 
Tex.   513. 

By  the  ancient  common-law  practice 
the  petition  would  have  been  bound  to 
give  the  name  in  full,  as  initials  were  j 
not  regarded  as  meaning  anything  and 
were  not  held  to  Constitute  a  name; 
and  on  a  note  so  executed  the  plain- 
tiffs would  have  been  compelled  to 
have  given  the  full  name,  and  alleged 
that  he  had  made  and  executed  his  note 
in  the  particular  style.  But  it  has 
grown  into  such  universal  practice  to 
sign  one's  given  name  by  the  initials 
that  it  has  had  the  effect  to  relax  the 
rule;  nor  is  it  believed  that  any  in- 
jury has  resulted  from  such  relaxation. 
Cummings  v.  Rice,  9  Tex.  527,  529. 

Maker  Signing  as  Administrator, 
etc. — Where  a  person  signs  a  note, 
adding  as  an  appendage  to  his  name  the 
words  "Exr.  of."  etc.,  this  imposes  no 
obligation  on  the  plaintiff  in  a  suit  on 
the  note  so  to  describe  him  in  his  peti- 


tion.      McKinney    v.     Peters,     Dallam 
545. 
Setting    Forth    Name     of     Payee  — 

Where  a  note  is  given  to  a  firm  "or 
bearer,"  and  a  suit  is  brought  upon  it 
by  one  who  holds  and  owns  it  in  the 
course  of  trade,  as  the  bearer  thereof, 
and  his  name  is  set  out  in  full,  as  the 
plaintiff  in  the  suit,  it  is  not  necessary 
to  set  out  the  full  names  of  the  payee, 
otherwise  than  as  they  are  written  in 
the  note.  Edmundson  v.  Yates,  25 
Tex.  373. 

Filing  Note  as  Exhibit. — It  seems 
that  where  the  note  sued  on  is  suffi- 
ciently described  in  the  petition,  it  is 
not  necessary  that  it  should  be  filed 
as  an  exhibit.  Hamilton  z\  Black,  Dal- 
lam 586;  Lyon  &  Sons  r.  Kempinski,  1 
App.  Civ.  Cases,  §  79. 

(3)    Execution    and    Delivery — Execu- 
tion of  Indorsement. 

In  declaring  on  a  note,  the  petition 
should  declare  that  the  defendants  ex- 
ecuted the  note,  or  equivalent  facts. 
Fortune  r.  Kerr,  25  Tex.  Supp.  309; 
Jennings  7-.  Moss.  4  Tex.  452:  Ramsey 
v.  Drennan  (Civ.  App.),  44  S.  W.  587. 
588;  Unger  r.  Anderson,  37  Tex.  550: 
Malone  r.  Craig,  22  Tex.  609;  Thigpen 
v.  Mundine,  24  Tex.  282,  283;  Sneed  r. 
Moodie,  24  Tex.  159,  160;  Gray  r.  Os- 
borne, 24  Tex.  157.  158;  Parr  v.  Nolen. 
28  Tex.  798;  Gilder  r.  McTntyre.  29 
Tex.  80;  Malone  v.  Craig.  22  Tex.  609: 
Moody  v.  Benge,  28  Tex.  545,  547; 
Jackson  7'.  Marshall.  6  Tex.  324;  Ro«s 
i.   Breeding.   13  Tex.  16. 

In  a  petition  on  a  promissory  note, 
an  averment  that  the  note  was  de- 
livered to  the  plaintiff,  or  to  some 
other  person  through  whom  he  claims, 
is  as  necessary,  to  entitle  the  plaintiff 
to  recover,  as  is  the  averment  of  the 
execution  of  the  note  by  the  defend- 
ant. Without  an  averment  of  such 
delivery  no  privity  of  contract  is 
established  between  the  parties,  no 
liability  is  fixed  on  the  maker  of  the 
note,  and  no  right  of  recovery  is  shown 
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in  the  plaintiff.  Moody  v.  Benge,  28 
Tex.  545. 

Allegation  Insufficient. — Where  the 
plaintiff  alleged  that  he  was  the  holder 
and  legal  owner  of  a  note,  which  is  in 
the  following  words,  giving  a  copy  oi 
the  note,  which  was  signed  with  a 
name  corresponding  exactly  with  the 
name  of  the  defendant,  and  then  al- 
leged that  the  note  was  unpaid,  and 
prayed  judgment,  held,  that  the  petition 
was  insufficient  for  want  of  an  allega- 
tion that  the  defendant  made  the  note. 
Jennings  v.    Moss,   4  Tex.   452. 

"The  petition  in  this  case  is  more 
defective  than  in  the  case  of  Jennings 
v.  Moss,  .4  Tex.  452,  decided  a  few  days 
ago;  and  we  might  re^t  the  reversal  of 
the  judgment  on  the  opinion  of  the 
court  in  that  case."  Frazicr  v.  Todd, 
4   Tex.   461,   463. 

Tn  his  petition  on  a  promissory  note, 
the  plaintiff  alleged  that  the  defend- 
ants were  "indebted  to  him  in  the  sum 
of  $100,  by  promissory  note  made,  ex- 
ecuted, signed,  and  delivered  to  peti- 
tioner, for  a  valuable  consideration." 
There  being  no  direct  averment  that 
the  defendants  executed  or  delivered 
the  note  ,to  the  plaintiff,  the  supreme 
court  is  constrained  by  former  adjudi- 
cations to  hold  the  petition  to  be  in- 
sufficient to  sustain  the  judgment  by 
default  rendered  below;  nor  is  •  the 
defect  cured  by  annexing  the  notes  as 
part  of  the  petition.  Parr  v.  Nolen,  28 
Tex.  798. 

A  petition,  which  merely  alleges  that 
the  defendants  are  indebted  to  peti- 
tioner, as  is  evidenced  by  a  certain 
promissory  note,  made  a  part  thereof, 
but  which,  it  is  not  averred,  was  either 
made,  executed  or  delivered  by  the  de- 
fendants, is  bad,  on  general  exception. 
Jennings  v.  Moss,  4  Tex.  452,  461; 
Seborn  v.  Moodie,  24  Tex.  159;  Thig- 
pen  v.  Mundine,  24  Tex.  282;  Gray  t*. 
Osborne,  24  Tex.  157. 

See  the  facts  of  this  case  for  a  pe- 
tition on  a  promissory  note  held  to  be 
fatally    defective     in     not     sufficiently 


averring  a  delivery  of  the  note  to  the 
plaintiffs.  Whether  the  petition  suffi- 
ciently avers  the  execution  of  the  note 
by  the  defendant  is  also  questioned,  but 
not  decided.  Moody  v.  Benge,  28  Tex. 
545. 

Equivalent  to  Allegation  of  Execu- 
tion and  Delivery. — An  averment  that 
the  plaintiff  is  the  owner  and  holder  of 
the  following  note  made  and  executed 
by  the  defendants,  giving  a  copy,  is 
equivalent  to  an  allegation  that  the 
note  was  made  and  delivered  by  the 
defendants  to  the  person  whose  name 
appears  in  the  copy  as  payee.  Blount 
v.  Ralston,  20  Tex.  132. 

In   Loungeway  v.  Hale,  73  Tex.  495, 
498,   11   S.   W.   537,   the  allegation   that 
the    note   was    executed   in    favor   of   a 
i  certain  person  was  held  a  sufficient  al- 
:  legation  of  delivery. 
j      Where  the   petition   alleged   that   the 
note   sued   on   was   executed    and     de- 
,  livered,  and  that  the   plaintiff  was   the 
owner  and  holder  of  the  note,  the  pe- 
tition   might     be     sustained,    as     suffi- 
ciently  certain   in   its   averments.     Ma- 
lone  v.  Craig,  22  Tex.  609,  610. 

An  allegation  in  the  petition  that  a 
|  defendant  signed  and  delivered  the  note 
sued  on,  to  which  defendant  plead  non 
est  factum,  was  sufficient  to  admit  evi- 
dence that  his  name  was  signed  thereto 
by  another,  in  his  presence  and  by  his 
authority.  Stowe  v.  Kempner,  23  Tex. 
Civ.   App.   276,   56   S.   W.   116. 

Allegation  Held  Sufficient.  —  See 
Graves  v.  Drane,  66  Tex.  658,  660,  1  S. 
W.  905;  Gilder  v.  Mclntyre,  29  Tex. 
89,    91. 

Curing  Defects. — An  allegation  that 
one  of  the  defendants  executed  and 
delivered  a  mortgage  (the  substance 
of  which  is  set  out),  to  secure  the 
note,  unless  it  be  averred  that  the 
mortgage  discloses  the  fact  that  the 
note  was  executed  by  the  defendants, 
will  not  cure  the  defect.  Gray  v.  Os- 
borne, 24  Tex.    157. 

Authority  of  Agent  to  Execute  and 
Deliver. — Tn   a  suit    on    a    promissory^ 
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note,  it  was  alleged  that  "on  the  2d  of 
May,  1865  (the  date  of  the  note),  B. 
was  the  agent  and  employee  of  said 
firm  of  C.  &  F.,  and  as  said  agent,  and 
in  its  name  and  for  its  use  and  benefit, 
and  for  value,  made,  executed,  and  de- 
livered to  plaintiff  the  said  promissory 
note."  Held:  A.  sufficient  allegation 
that  B.  had  authority  to  bind  the  firm 
of  C.  &  F.  as  agent.  Lewis  v.  Alex- 
ander,  51   Tex.    578. 

Place  of  Execution. — In  a  suit  upon 
a  note  it  is  not  necessary  to  state 
where  either  the  note  or  the  indorse- 
ment was  made.  Wexel  v.  Cameron, 
etc.,  Co.,  31  Tex.  614. 

(4)    Indebtedness  and  Promise  to  Pay. 

The  promise  to  pay  is  the  gist  of 
the  action,  and,  if  merely  inferentially 
alleged — as  that  the  defendants  ex- 
ecuted the  note — it  would  not  be  suffi- 
cient on  special  exception.  Bledsoe  v. 
Wills,  22  Tex.  650,  651;  Matthews  v. 
Boykin   (Civ.  App.),  40  S.  W.  845,  846. 

In  Bledsoe  v.  Wills,  22  Tex.  650,  the 
court  said:  "The  promise  to  pay. 
which  is  the  gist  of  the  action,  is  not 
alleged  otherwise  than  it  is  inferen- 
tially involved  in  the  allegation  that 
defendant  'executed  a  note.' "  The 
court  intimated  that  the  note  should 
have  been  set  out  in  haec  verba,  or  ac- 
cording to  its  tenor,  but  they  held  the 
petition  good  on  general  demurrer.  See 
Graves  v.  Drane,  66  Tex.  658,  1  S.  W. 
905.  See,  also,  Wallace  v.  Hunt,  22 
Tex.  647;  Bremond  v.  Johnson,  1  App. 
Civ.   Cases,   §§   609,   612. 

The  "promise"  to  pay  is  sufficiently 
alleged  where  the  execution  and  de- 
livery of  a  promissory  note  are  alleged, 
and  the  note  made  part  of  the  petition. 
Spencer  v.  McCarty,  46  Tex.  213. 

The  petition  in  an  action  upon  a 
promissory  note,  charged  that  the  de- 
fendants "made  and  delivered  to  pe- 
titioner the  note  hereto  attached  as  a 
part  hereof,  marked  Exhibit  A."  The 
note  contained  the  usual  promise  to 
pay,  for  a  valuable  consideration,  and 
was   exhibited   as    a   part   of   the   peti- 


tion. Held,  that  the  petition  sufficiently 
alleged  an  indebtedness  and  a  promise 
to  pay.  Fennell  v.  Morrison,  37  Tex. 
156. 

Acceptance  of  Draft — Consideration 
t — Accommodation  Paper. — Robertson 
v.  Phillips,  1  App.  Civ.  Cases,  §  477. 

(5)    Time  of  Payment — Happening  of 
Contingency. 

When  the  only  thing  necessary  to 
the  maturity  of  a  note  is  the  holder's 
election  that  it  should  mature,  an 
averment  that  he  has  demanded  pay- 
ment is,  unless  specially  excepted  to, 
.i  sufficient  averment  of  notice  that  he 
has  made  the  election,  and  that  the 
debt  is  due.  Graham  v.  Miller  (Civ. 
App.),  24  S.  W.  1107,  1108  (see  93  Tex. 
684,   no   op.). 

Contingency. — A  recovery  can  not 
be  had  where  defendant's  liability  is 
to  accrue  only  in  a  certain  event,  un- 
less it  is  both  alleged  and  proved  that 
the  event  has  taken  place.  Eikel  v. 
Randolph,  6  Tex.  Civ.  App.  421.  423, 
25  S.  W.  62  (see  93  Tex.  705,  no  op.). 

A  note  payable  twelve  months  after 
a  treaty  of  peace  between  the  Confed- 
erate States  and  the  United  States  can 
not  be  recovered  upon  the  simple 
averment  that  it  is  due  and  has  not 
been  paid.  Shaw  v.  Trunsler,  30  Tex. 
390;  Thompson  v.  Houston,  31  Tex. 
610. 

"Had  the  plaintiff  averred  in  his  pe- 
tition the  time  when  such  treaty  was 
made,  and  proved  the  truth  of  the 
allegation,  and  had  it  appeared  that 
twelve  months  had  elapsed  since  the 
treaty  and  before  the  suit  was  insti- 
tuted, he  would  have  shown  a  cause 
of  action  upon  which  the  district  court 
could  have  pronounced  a  judgment." 
Thompson  v.  Houston,  31  Tex.  610. 

Courts   judicially   know     the     public 
statutes  and  general  laws  and  customs 
of   their   own    country.     Thompson  v. 
Houston,  31   Tex.  610. 
(8)    Place  of  Payment. 

Where*  a  note  is  payable  at  a  par- 
ticular place  and  is  set  out  in  haec  verba 
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in  the  petition,  it  is  a  sufficient  aver- 
ment of  the  fact  that  the  note  was  pay- 
able at  that  place.  Sydnor  v.  Hurd,  8 
Tex.  98. 

Where  a  note  was  described  by  the 
petition  as  payable  at  the  office  of 
John  A.  Merle  &  Co.,  in  the  city  of 
New  Orleans,  and  the  answer  alleged 
that  "the  said  John  A.  Merle,  of  New 
Orleans,  in  the  State  of  Louisiana,  in 
the  district  court  of  the  United  States 
for  the  district  of  Louisiana,  filed  his 
petition,"  etc.;  and  where  the  plaintiff 
was  permitted  to  prove  the  law  of 
Louisiana  in  the  court  below  without 
objection;  and  where  the  court  in- 
structed the  jury  in  reference  to  the 
law  of  that  state;  and  where  the  par- 
ties appeared  to  have  conducted  the 
trial  below  upon  the  assumption  that 
the  note  was  payable  at.  the  city  of 
New  Orleans,  in  the  State  of  Louisi- 
ana; held,  that  the  defendant  could  not 
take  advantage  of  the  neglect  of  the 
plaintiff  to  allege  and  prove  that  the 
city  of  New  Orleans  referred  to  by 
the  note  and  the  petition  was  in  the 
state  of  Louisiana.  Andrews  v.  Hoxie, 
5  Tex.  171. 
(7)    Consideration. 

The  general  rule  is  that  in  order  to 
sustain  an  action  on  a  contract  which 
is  not  under  seal,  the  consideration 
must  be  averred  and  proved;  the  ex- 
ceptions to  this  rule  are  promissory 
notes  and  bills  of  exchange,*  and  where 
promise  purports  on  its  face  to  have 
been  made  for  a  valuable  considera- 
tion. Jones  v.  Holliday,  11  Tex.  412. 
See  Henderson  v.  Glass,  16  Tex.  559; 
Robertson  v.  Phillips,  1  App.  Civ. 
Cases,  §  477. 

A  promise  in  writing,  to  pay  money, 
for  value  received,  will  sustain  an  ac- 
tion without  alleging  the  particular 
consideration  of  the  promise.  Hen- 
derson v.  Glass,  16  Tex.  559;  Williams 
v.   Edwards,  15  Tex.  41. 

An  indorsee  of  a  note  need  not,  in 
an  action  thereon,  allege  a  purchase  for 
valuable     consideration.       Schauer    v. 


Beitel  (Civ.  App.),  49  S.  W.  145,  af- 
firmed in  92  Tex.,  601;  Wimbish  v. 
Holt,  26  Tex.  673,  676.  See  Hender- 
son v.  Glass,  16  Tex.  559,  560. 

In  declaring  upon  a  promissory  note 
given  for  the  purchase  money  for  land, 
it  is  not  incumbent  on  the  plaintiff  to 
set  forth  the  consideration  of  the  note 
and  aver  a  performance  of  his  agree- 
ment to  convey.  But  if  no  note  or 
other  security  is  given,  and  the  agree- 
ment consists  of  dependent  covenants, 
in  an  action  for  the  purchase  money 
the  plaintiff  must  aver  and  prove  a 
conveyance,  or  at  least  a  readiness  to 
convey;  and,  according  to  the  practice 
in  this  country,  which  is  different  from 
the  English  practice,  the  party  who  is 
to  make  the  conveyance  must  prepare 
it.     Perry  v.  Rice.  10  Tex.  367. 

Innocent  Purchaser. — The  consider- 
ation, which  must  be  alleged  and 
proven,  to  support  the  plea  of  innocent 
purchaser,  must  be  valuable  and  legal. 
Willis  v.  Johnson,  38  Tex.  303,  304. 

(8)  Mortgage  Given  as  Security. 

The  allegation  that  defendant  ex- 
ecuted a  mortgage  to  secure  a  note, 
can  convey  no  definite  idea  of  its 
terms  and  conditions,  otherwise  than 
upon  inference  and  supposition.  It 
should  be  set  out,  or  its  tenor  given, 
that  it  may  be  judged  of  by  the  court 
Bledsoe  v.  Wilis,  22  Tex.  650. 

In  an  action  upon  a  promissory  note, 
and  to  foreclose  a  mortgage  to  secure 
its  payment,  a  general  allegation  in  the 
petition,  that  the  defendant  "ex- 
ecuted and  delivered  to  your  petitioner 
a  mortgage,  of  even  date  with  said 
note,  on  a  certain  tract  of  land/'  de- 
scribing the  land;  held,  to  be  good, 
upon  general  demurrer.  Wallace  v. 
Hunt,  22  Tex.  647. 

(9)  Title  and  Ownership. 

A  petition  on  a  promissory  note 
should  aver  the  ownership  of  it.  Unger 
v.  Anderson,  37  Tex.  550;  Jennings  v. 
Moss,  4  Tex.  452;  Gray  v.  Osborne,  24 
Tex.  157;  Thigpen  v.  Mundine,  24  Tex. 
282;    Belcher   v.   Wilson,   31   Tex.    139; 
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Colbertson  v.  Beeson,  30  Tex.  76;  Gil- 
der v.  Mclntyre,  29  Tex.  89,  91;  Frazier 
v.  Todd,  4  Tex.  461,  463;  Kinsey  v. 
Bellas,  1  App.  Civ.  Cases,  §  96;  Wiitn 
v.  Sloan  &  Co.,  l  App.  Civ.  Cases,  §§ 
1103,  1106;  Blake  v.  Miller,  1  App.  Civ. 
Cases,  §  1213. 

The  plaintiff  must  state  his*  cause  of 
action  in  the  petition  and  he  must 
aver  wherein  the  defendant  is  liable  to 
him.  It  is  not  enough  to  aver  that  he 
is  liable  to  ether  persons.  Pas.  Dig., 
art.  1427,  note  536.  Colbertson  v.  Bee- 
son,  30  Tex.  76. 

The  plaintiff  alleged  that  the  defend- 
ant executed  and  delivered  a  note,  of 
the  following  purport — giving  a  copy 
of  the  note,  from  which  it  appeared 
that  the  name  of  the  payee  of  the  note, 
corresponded  exactly  with  the  name  of 
the  plaintiff.  Held,  that  the  petition 
was  insufficient,  because  it  did  not  al- 
lege that  he  was  the  owner  and  holder 
of  it.     Malone  v.  Craig,  22  Tex.  609. 

Where  the  suit  was  on  a  note  pay- 
able to  C,  M,  and  W,  or  bearer,  but 
the  plaintiff  did  not  aver  that  he  was 
bearer,  holder,  or  owner,  or  that  he 
had  any  connection  with  the  note,  he 
does  not  show  a  cause  of  action.  Col- 
bertson v.  Beeson,  30  Tex.  76. 

A  petition  on  a  promissory  note, 
which  does  not  allege  that  he  is  the 
owner  and  holder  thereof,  does  not 
state  a  cause  of  action,  and  a  judgment 
by  default  thereon  will  be  reversed. 
Thigpen  v.  Mundine,  24  Tex.  282; 
Jennings  v.  Moss,  4  Tex.  452;  Frazier 
v.  Todd,  4  Tex.  461;  Malone  v.  Craig, 
22  Tex.   609. 

Where  the  instrument  is  made  pay- 
able to  the  plaintiff,  it  would  not  or- 
dinarily be  necessary  for  them  to  al- 
lege that  they  were  the  owners  of  it. 
Texas  Land,  etc.,  Co.  v.  Carroll,  63 
Tex.  48,  52. 

Where  the  suit  is  brought  by  the 
payee  of  a  note,  and  it  is  alleged  that 
the  note  was  executed  and  delivered  to 
him,  it  is  not  necessary  to  allege  that 
he  is  still  the  owner  of  and  holder  oi 


the  same.  Wilson  v.  Hampton,  2 
Posey  426. 

Allegations  Insufficient. — In  an  ac- 
tion on  a  promissory  note  the  petition 
averred  that  the  note  was  endorsed  by 
the  payee  to  a  "third  party  and  upon 
the  failure  of  the  maker  to  discharge 
the  same  when  it  matured,  the  payee 
paid  to  the  indorsee  the  amount  of  the 
note.%  It  was  held,  that  there  was  no 
sufficient  allegation  of  ownership  in 
the  plaintiff,  although  his  name  ap- 
pears as  payee.  Johnson  v.  Arlidgc 
(Sup.),  17  S.  W.  28. 

Sufficient  Allegation  of  Ownership. 
— A  petition  alleging  that  the  notes 
sued  upon  were  "executed  and  de- 
livered" to  plaintiff  by  the  defendant, 
is  sufficient,  and  need  not  contain  the 
allegation  that  plaintiff  is  the  holder  or 
owner  of  the  notes.  Frank  v.  Brown 
Hardware  Co.,  10  Tex.  Civ.  App.  430, 
31  S.  W.  64.  See  Leal  v.  Woodhouse, 
2  App.  Civ.  Cases,  §  101. 

An  allegation,  in  a  petition  on  a 
promissory  note,  that  the  payee,  for  a 
valuable  consideration,  transferred  the 
note  to  the  plaintiff  by  indorsement,  is 
a  sufficient  averment  of  title  in  the 
plaintiff  to  the  note.  Rutherford  v. 
Smith,  28  Tex.  322;  Kinsey  v.  Bellas, 
1  App.  Civ.  Cases,  §  96. 

The  petition  does  not  in  terms  allege 
that  petitioners  are  the  legal  owners 
and  holders  of  the  note,  but  it  does 
show  that  they  acquired  the  .ownership 
and  the  right  of  possession,  of  the 
note  by  descent  from  the  payee.  This 
is  sufficient  to  support  the  judgment  in 
their  favor,  the  defect  in  the  allega- 
tion being  made  for  the  first  time  on 
appeal.  Loungeway  v.  Hale,  73  Tex. 
495,    498,    11    S.    W.    537. 

Judgment  by  default  may  be  prop- 
erly rendered  upon  a  note  in  favor  of 
plaintiff,  who  alleged  in  his  petition 
that  he  was  the  owner  of  the  same.  He 
was  not  required  to  plead  his  evidence. 
Gunter  v.  McEntire  (Civ.  App.),  24  S. 
W.  590,  591. 

Where  in  absence  of  debts  and  of  an 
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administration,   heirs   institute    suit   to 

recover  upon  a  promissory  note  and 
to  foreclose  a  mortgage  to  secure  it 
executed  to  their  ancestor,  a  petition 
setting  out  the  facts,  the  execution  of 
the  note,  and  the  mortgage  to  secure 
it  by  the  defendant  to  the  ancestor  of 
the  plaintiffs,  with  date,  amount,  and 
interest,  with  description  of  the  land 
mortgaged,  with  prayer  for  relief,  will 
support  a  judgment  final  by  default  for 
the  plaintiffs.  Loungeway  v.  Hale,  73 
Tex.  495,   U.S.   W.   537. 

Where  a  widow  sues  upon  notes  ex- 
ecuted to  her  late  husband,  and  alleges, 
that  as  such  surviving  wife  she  is  the 
owner  and  holder  of  the  same,  such 
allegation  is  sufficient  upon  general  de- 
murrer. Fant  v.  Wickes,  10  Tex.  Civ. 
App.  394,  32  S.  W.  120,  affirmed  in  93 
Tex.   705,   no  op. 

Allegation  of  Ownership  Previous  to 
Maturity. — The  petition  did  not  allege 
that  plaintiff  was  the  owner  or  holder 
of  the  note  at  the  institution  of  the 
suit,  but  that  before  maturity  of  the 
notes,  which  were  copied  into  the  peti- 
tion, plaintiff  purchased  them  from  the 
payee,  and  that  they  were  indorsed  in 
blank  to  him  by  such  payee  and  that 
he  thereby  became  the  owner  and 
holder  of  them,  and  that  the  maker 
and  indorser  were  indebted  to  him  for 
their  amount.  Having  shown  that  he 
thus  became  the  owner,  it  was  not 
necessary  for  him  to  allege  that  he  still 
held  them  at  the  institution  of  the  suit. 
Until  the  contrary  appeared,  it  was  to 
be  assumed  that  he  was  still  such 
owner.  Rutherford  z\  Smith,  28  Tex. 
322,  325;  Simpson  v.  Masterson  (Civ. 
App.\  31   S.  W.  419. 

(10)    Setting  Forth  Equitable  Title  to 
Note  in  Third  Person. 

The  payee  of  a  note,  or  party  ha\ing 
the  legal  title  to  it.  together  with  the 
possession  thereof,  may  maintain  a 
*nit  upon  it  in  his  own  name,  although 
the  equitable  title  to  it  is  in  another, 
and  so  appears  on  the  face  of  the  pe- 


tition; and  the  defendant  can  not  com- 
plain that  the  petition  does  not  aver 
that  the  suit  is  brought  for  the  use  of 
those  entitled  to  the  proceeds,  with- 
out showing  in  his  answer  facts  de- 
priving the  plaintiff  of  the  right  to 
maintain  the  suit,  notwithstanding  his 
legal  title  to  and  possession  of  the  note 
sued  on.  (Thompson  v.  Cartwright,  1 
Tex.  87;  McMillan  v.  Croft,  2  Tex.  397; 
Knight  v.  Holloman,  6  Tex.  153,  515; 
Butler  r.  Robertson,  11  Tex.  142; 
Usher  v.  Skidmore,  28  Tex.  61C,  62>.) 
Wimbish  7'.   Holt.  26  Tex.   673,  674. 

(11)    Maturity  and   Nonpayment. 

A  petition  in  a  suit  to  recover  on  a 
promissory  note,  which  contains  no 
averment  as  to  the  time  when  the  note 
was  due,  but  which  contains  the  gen- 
eral allegation  that  the  note  "remains 
still  due  and  unpaid,"  being  formal  in 
other  respects,  is  good  on  general  de- 
murrer. Pennington  v.  Schwartz,  7fi 
Tex.  211,  8  S.  W.  32. 

"The  averment  that  a  balance  on  the 
note  was  'still  due'  at  the  time  of  fil- 
ing the  petition  is  equivalent  to  saying 
directly  that  it  was  then  due  and  im- 
pliedly that  it  had  previously  fallen 
due.  Tt  would  have  been  regular  to 
have  alleged  the  time  of  the  maturity 
of  the  instrument  sued  on,  and  if  a 
special  exception  had  been  interposed 
pointing  out  the  defect,  it  should  have 
been  sustained."  Pennington  v.  Sch- 
wartz. 70  Tex.  211,  212.  8  S.  W.  32. 

It  is  not  enough  that  the  plaintiff  is 
the  holder  of  a  note  which  the  defend- 
ants are  liable  to  pay;  it  must  appear 
by  averment  that  they  have  violated 
their  contract,  by  refusing  to  make 
payment  of  the  note  agreeably  to  their 
undertaking,  in  order  that  the  petition 
may  show  a  cause  of  action.  Whitaker 
v.  Record,  25  Tex.  Supp.  382. 

A  petition  by  the  holder  of  a  promis- 
sory note  alleging  the  failure  to  pay 
the  note,  except  the  amount  credited 
thereon,  which  amount  is  not  stated,  is 
insufficient.  Wood  r.  Evans,  43  Tex. 
175. 
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Maturity  Dependent  upon  Condition. 
— Where,  in  an  action  upon  a  due  bill 
payable  at  the  convenience  of  the 
maker,  there  is  no  attempt  to  declare 
upon  the  clause  stating  such  condition, 
the  petition  is  demurrable.  Johnson  v. 
Clements,  15  Tex.  Civ.  App.  112,  54  S. 
W.  272;  Salinas  v.  Wright,  11  Tex. 
572;  Mitchell  v.  Clay,  8  Tex.  443,  445; 
Rowlett  v.  Lane,  43  Tex.  274;  Carlisle 
v.  Hooks,  58  Tex.  420. 

Right  to  Declare  Series  Due  upon 
Default. — Plaintiff  had  the  option  un- 
der the  contract,  if  default  after  ma- 
turity was  made  in  the  payment  of 
either  of  the  coupons  or  interest  notes, 
to  mature  the  principal  also.  The  pe- 
tition sets  up  the  option  and  the  ma- 
turity of  the  notes  under  its  terms,  the 
demand  for  payment  by  plaintiff,  and 
the  failure  of  defendants  to  pay.  The 
allegations  were  certainly  sufficient  un- 
der general  demurrer.  Gillespie  v. 
Brown   (Civ.  App.),  30  S.  W.  448,  449. 

The  plaintiff  did  not  disclose  a  cause 
of  action,  when  it  did  not  show  affirma- 
tively that  it  had  elected  to  declare  the 
note  due  while  defendants  were  in  de- 
fault, or  that  defendants  were  in  de- 
fault in  the  premium  and  interest  at 
the  time  of  filing  the  suit.  It  was  a 
condition  precedent  to  plaintiff's  right 
to  a  judgment  on  the  note  at  that 
time,  and  unless  such  condition  is  al- 
leged the  petition  fails  to  state  a  case, 
and  is  subject  to  general  demurrer. 
Maddox  v.  Craig,  80  Tex.  600,  16  S.  W. 
328;  Seastrunk  v.  Pioneer  Sav.,  etc., 
Co.    (Civ.    App.),   34   S.   W.    466,    468. 

Where  a  series  of  notes  provide  that 
they  shall  all  become  due  upon  default 
being  made  on  some  of  them,  the 
filing  of  plaintiff's  petition  in  a  suit  on 
the  series  is  prima  facie  evidence  of 
its  election  to  treat  them  all  as  due, 
and  it  is  not  necessary  to  show  that 
plaintiff's  board  of  directors  had  by 
resolution  elected  to  so  declare  them 
due.  Luzenberg  v.  Bexar  Bldg.,  etc., 
Ass'n,  9  Tex.  Civ.  App.  261,  29  S.  W. 
237,  affirmed   in  93  Tex.   713,  no  op. 


(12)    Presentment,  Protest  and  Notice 

or  Liability  Fixed  by  Suit, 
(a)    In  General 
The  diligence  required  by  the  statute 

on  the  part  of  the  holder,  to  render  an 
indorser  of  a  bill  or  note,  or  the  drawer 
of  a  bill,  liable,  must  be  shown,  but  it 
is  not  necessary  to  state  in  the  plead- 
ings a  matter  of  law,  or  facts  which 
are  stated  or  recited  in  a  public  stat- 
ute; these  the  court  will  notice  ex 
officio.  Hutchins  v.  Flintge.  2  Tex. 
473. 

The  facts  constituting  the  plaintiffs 
right  to  recover,  and  fixing  the  liability 
of  the  defendant  to  the  plaintiff,  must 
be  averred  directly  and  distinctly,  and 
it  is  not  sufficient  that  they  may  be 
supplied  by  inference  from  the  allega- 
tions of  the  petition.  Jennings  v.  M os*. 
4  Tex.  452;  Malone  v.  Craig,  22  Tex. 
609,  610;  Barnard  v.  Moseley,  28  Tex. 
543;  Parr  v.  Nolen,  28  Tex.  798;  Moody 
v.  Benge,  28  Tex.  545;  Winston  r. 
Kelly,  33  Tex.  354;  Locke  r.  Huling. 
24  Tex.  311,  314. 

Under  the  law  merchant,  the  holder 
of  a  bill  of  exchange  can  not.  after  ac- 
ceptance, recover  against  the  drawer, 
without  alleging  and  proving  demand 
of  the  drawee,  and  nonpayment  and 
notice  thereof  to  the  drawer.  Rikerr. 
Freeman  &  Co.,  Dallam  584. 

Mode  of  Fixing  Liability — Conform- 
ity to  Statute. — A  demurrer  should  be 
sustained  to  a  petition  against  the 
drawer  of  a  bill,  which  showed  that 
the  suit  was  brought  subsequently  t^ 
the  second  term  of  the  court,  after  the 
protest  of  the  bill,  if  the  transaction  be 
not  alleged  to  have  been  between  mer- 
chant and  merchant.  Black  v.  Callo- 
way, 30  Tex.  232;  Locke  r.  Huling,  2* 
Tex.  311. 

It  is  averred  that  the  bill  was  pro- 
tested, but  there  is  no  averment  that 
the  bill  was  between  merchant  and 
merchant,  their  factors  or  agents. 
There  is  a  failure,  therefore,  to  bring 
the  case  within  the  exception  of  the 
statute   allowing   the     liability     to     be 
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fixed  according  to  the  law  merchant. 
Elliott  v.  Wiggins,  16  Tex.  596,  597; 
Payne  v.  Patrick,  21  Tex.  680;  Black  v. 
Calloway,  30  Tex.  232;  Barbee  v.  Hail, 
31  Tex.  161,  162;  Yale  v.  Ward,  30 
Tex.  17,  18. 

(b)  Averment  of  Demand. 

In  a  suit  on  a  promissory  note  made 
in  Mississippi,  promising  to  pay  $700 
in  the  currency  of  the  country,  for 
value  received,  a  petition  containing  the 
usual  allegations  in  suits  instituted  by 
the  holders  of  promissory  notes  against 
the  maker,  without  any  special  aver- 
ment respecting  the  currency  in  which 
the  note  purports  to  be  made  payable, 
and  concluding  with  an  allegation  that 
the  defendant  has  never  paid  the  de- 
mand, and  with  the  usual  prayer  for 
process  and  judgment,  is  sufficient.  It 
would  be  different  if  the  contract  had 
been  for  the  delivery  of  specific  ar- 
ticles on  demand;  for  then  a  demand 
and  refusal  or  failure  should  be  spe- 
cially averred.  Hardin  v.  Titus,  Dal- 
lam 622. 

(c)  Presentation  at  Place  of  Payment 
Where  a  bill  or  note  is  made  pay- 
able at  a  specified  time  and  place,  it  is 
not  necessary,  in  an  action  against  the 
acceptor  or  maker,  to  aver  or  prove  a 
demand  or  presentment  for  payment 
at  the  place.  But  if  the  acceptor  or 
maker  was  ready  to  pay  at  the  time 
and  place  specified,  that  would  be  mat- 
ter of  defense.  Edwards  v.  Hasbrook, 
2  Tex.  578.  See  Andrews  v.  Hoxie,  5 
Tex.  171;Hubbell  v.  Lord,  9  Tex.  472. 

"And  though  it  was  formerly  held 
otherwise  in  Louisiana,  it  is  under- 
stood that  by  a  recent  decision  such  is 
now  held  to  be  the  law  in  that  state.'* 
Andrews  v.  Hoxie,  5  Tex.  171,  183. 

Accordingly  was  the  decision  of  the 
supreme  court  of  the  republic,  in  Har- 
din v.  Titus,  Dallam  622.  Edwards  v. 
Hasbrook,   2   Tex.   578,   580. 

(d)  Protest  and  Notice. 

Allegations  as  to  protest  and  notice 
that,  upon  maturity  of  the  note,  it  was 
legally  and  duly  presented  to  both  the 

2  Tex— 67 


maker  and  the  indorser  (an  unneces- 
sary allegation,  it  would  seem,  as  to 
the  indorser),  and  that  payment  was 
demanded  of  both  of  them,  and  pay- 
ment refused  by  each  of  them,  and  that 
the  note  was  then  and  there  duly  and 
legally  protested,  and  notice  was  given 
to  both  the  maker  and  the  indorser,  are 
held  to  be  sufficient.  Williams  v. 
Planters',  etc.,  Bank  (Civ.  App.),  44 
S.  W.  617,  619. 

Drawer  of  Sight  Draft. — The  payee 
of  a  sight  draft  brought  suit  against 
the  drawer  to  the  third  term  of  the 
court  after  the  date  of  the  draft,  but 
the  petition  did  not  allege  that  any 
notice  of  the  nonpayment  of  the  draft 
had  been  given  to  the  defendant.  Ex- 
ceptions for  insufficiency  were  taken  to 
the  petition  in  the  district  court.  Held, 
that  for  want  of  such  averments  of  no- 
tice the  petition  states  no  cause  of  ac- 
tion, and  the  exception  should  have 
been  sustained.  Forrest  v.  Rawlings, 
35  Tex.  626. 

It  was  not  necessary  to  aver  notice 
to  the  maker  of  the  note.  In  the  case 
of  bills  and  notes,  the  indorser  to 
whom  notice  is  duly  given  is  liable  al- 
though notice  be  not  given  by  the 
holder  to  the  drawer  or  a  prior  in- 
dorser. Beal  v.  Alexander,  6  Tex.  531, 
539. 

Recovery  of  Protest  Fees. — Allega- 
tion that  a  draft  was  drawn  by  plain- 
tiff upon  defendant  at  the  special  in- 
stance and  request,  and  for  the  sole 
use  and  benefit  of  defendant;  that  he 
failed  to  pay  it;  that  it  was  protested 
for  nonpayment,  and  the  protest  fees 
were  $1.25,  and  that  plaintiff  paid  the 
draft  and  protest  fees,  is  sufficient 
pleading  to  warrant  the  recovery  of 
such  protest  fees.  Tinsley  v.  Penni- 
man,  8  Tex.  Civ.  App.  495,  29  S.  W. 
175,  affirmed  in  93  Tex.  742. 

(e)    Waiver  or  Excuse, 
aa.    In  General. 

Where  the  plaintiff,  in  an  action  on 
a  bill  of  exchange,  seeks  to  charge 
the    defendant    on    the    ground    of    no 
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funds  in  the  hands  of  the  acceptor,  or 
of  a  promise  to  pay,  after  failure  to 
protest  and  ve  notice,  those  facts 
must  be  alleged  in  the  petition.  Cole 
v.   Wintercost,  12  Tex.   118, 

Where  it  is  apparent  from  the  face 
of  the  petition  that,  at  the  time  it 
was  filed,  the  time  had  passed  when 
his  liability  as  endorser  could  be  fixed 
either  by  suit  or  protest,  and  there 
was  no  waiver  of  these  formalities  al- 
leged, a  general  demurrer  and  denial 
in  the  cause,  was  sustained. 
Beauchamp  v.  Chester,  39  Tex.  Civ. 
App.  234,  235,  86  S.  W.  1055,  citing 
Elliott  v.  Wiggins,  16  Tex.  596;  Fisher 
v.  Phelps,  etc.,  Co.*  21  Tex.  551,  555; 
Smith  v.  Richardson  Lumber  Co.,  92 
Tex.   448,  49   S.   W.   574. 

bb.    Allegations  Excusing  Protest  and 
Notice. 

If  the  holder  relies  on  proof  of 
want  of  funds  in  the  hands  of  the 
drawee  to  excuse  notice,  it  is  equally 
necessary  that  his  petition  should 
contain  that  averment.  Riker  v.  Free- 
man &  Co.,  Dallam  584. 
cc.    Allegations  Excusing  Suit. 

It  is  held  by  the  supreme  court  that 
if  suit  was  not  brought  to  the  first 
term  the  reason  of  so  omitting  to 
commence  the  suit  before  the  second 
term  should  be  alleged  and  proven.  It 
being  material  to  allege  the  reasons 
for  the  delay  in  not  bringing  suit  to 
the  first  term,  the  want  of  such  al- 
legation can  be  set  up  to  the  petition 
by  exception  and  in  arrest  of  judg- 
ment, or  by  writ  of  error,  and  its 
omission  will  discharge  the  indorsers. 
Elliott  v.  Wiggins,  16  Tex.  596.  That 
decision  is  supported  by  other  de- 
cisions. Yale  v.  Ward,  30  Tex.  17; 
Payne  v.  Patrick,  21  Tex.  680;  Kamp- 
mann  v.  Williams,  70  Tex.  568,  571,  8 
S.  W.  310;  Mullaly  v.  Ivory  (Civ. 
App.),  30  S.  W.  259;  Caldwell  v. 
Byrne  (Civ.  App.),  30  S.  W.  836. 
dd.  Nonresidence  as  Excusing  Suit 
against    Some    Parties. 

Assuming     that     mere     nonresidence 


was  a  sufficient  excuse  for  not  suing 
certain  parties  it  was  nevertheless  es- 
sential that  the  matter  of  excuse 
should  have  been  pleaded  as  well  as 
proved.  There  can  be  no  doubt  that 
for  the  want  of  said  allegation  the  pe- 
tition was  bad  on  general  demurrer. 
Mullaly  v.  Ivory  (Civ.  App.),  30  S. 
W.  259. 

A  petition  which  does  no  more  than 
state  that  at  the  time  of  instituting 
this  suit  the  maker  of  the  note  was  a 
nonresident,  and  could  not  be  served 
with  process;  that  this  was  the  case 
at  a  time  when  it  would  have  been 
an  excuse  for  not  suing  him  at  the 
first  term  after  the  notes  matured, 
respectively,  fails  to  state  a  cause  of 
action,  and  is  insufficient  to  support 
a  judgment.  Elliott  v.  Wiggins,  16 
Tex.  596,  597;  Fisher  v.  Phelps,  etc., 
Co.,  21  Tex.  551,  555;  Kampmann  v. 
Williams,  70  Tex.  568,  571,  8  S.  W. 
310;  Yale  v.  Ward,  30  Tex.  17,  21; 
Mullaly  v.  Ivory  (Civ.  App.),  30  S. 
W.   259. 

The  maker  of  the  note,  and  one  of 
the  indorsers,  were  not  sued,  the  pe- 
tition alleging  that  they  were  now  (at 
the  time  of  filing  suit)  residing  out  of 
the  state,  and  no  service  could  be 
had  on  them.  This  allegation  was 
sufficient  to  enable  the  suit  to  be 
brought  against  the  indorser,  a  joint 
maker  under  article  1208,  Rev.  Stat. 
but  something  more  was  necessary  to 
state  a  cause  of  action  against  the  in- 
dorser, where  the  petition  "disclosed 
that  the  suit  was  not  brought  until 
after  more-  than  two  terms  of  court 
had  expired  after  the  right  to  sue  upon 
the  note  accrued,  and  no  protest  was 
alleged.  Mullaly  v.  Ivory  (Civ.  App.), 
30  S.   W.  259. 

(13)     Stipulation    for   Attorney's   Fees 

and  Breach  of  Condition, 
(a)    In  General. 

Where  the  part  of  the  note  which 
stipulates  for  attorney's  fees  is  not  de- 
clared on  in  the  petition,  a  prayer  for 
such  fees   is  not  of   itself  sufficient  to 
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supply  the  want  of  an  allegation  of 
a  promise  to  pay  them.  Williams  v. 
Harrison,  27  Tex.  Civ.  App.  179,  180, 
65  S.  W.   884. 

Where  the  note  sued  on  contained 
a  stipulation  to  pay  attorney  fees,  but 
the  promise  to  pay  such  fees  was  not 
alleged  in  the  petition,  the  want  of 
such  allegation  was  not  supplied  by 
the  facts  that  the  note  was  attached 
to  the  petition  as  an  exhibit  and  re- 
ferred to  therein  as  such,  and  the 
prayer  for  recovery  included  the  at- 
torney fees.  Williams  v.  Harrison,  27 
Tex.  Civ.  App.  179,  65  S.  W.  884. 

The  stipulation  for  attorney's  fees 
is  a  mere  contract  for  indemnity  and 
it  therefore  devolved  on  the  holders 
to  allege  and  prove  either  that  they 
had  so  contracted  with  or  had  so  paid 
their  attorneys,  in  which  event  the 
defendant  might  be  estopped  to  deny 
the  reasonableness  of  the  sum  fixed 
by  contract,  or  else  that  the  sum  paid 
or  promised  was  reasonable.  Bolton 
v.  Gifford  &  Co.,  45  Tex.  Civ.  App. 
140,   144,   100   S.   W.  210. 

Sufficient  Allegations  to  Authorize 
Judgment  for  Fees. — Chowning  v. 
Chowning,  3  App.  Civ.  Cases,  §  150. 

(b)    Collection  by  Suit. 

Where  the  notes  stipulate  for  the 
payment  of  the  fee  "if  collected  by 
suit,"  it  is  not  necessary  to  allege  or 
prove  that  this  was  done.  The  court 
would  take  judicial  notice  of  this. 
McKelligon  v.  State  Nat.  Bank  (Civ. 
App.),  24  S.  W.  688,  689;  Kerr  v. 
Morrison  (Civ.  App.),  25  S.  W.  1011, 
1012;  Hefley  v.  Milam  County  Bank 
(Civ.  App.),  39  S.  W.  325,  326; 
Dignowity  v.  Staacke  (Civ.  App.),  25 
S.  W.  824,  825;  Adams  v.  Bar  tell,  46 
Tex.  Civ.  App.  349,  351,  102  S.  W. 
779,  affirmed  in  102  Tex.  577,  no  op.; 
Harris  v.  Scrivener  (Civ.  App.),t  78 
S.  W.  705,  706;  Mc Anally  v.  Vickry 
(Civ.  App.),  79  S.  W.  857,  859,  af- 
firmed  in  98  Tex.  723,  no  op. 

Such  proceedings. are  not  used  until 
the  petition  is  filed,  and  can  not,  until 


then,  be  truthfully  averred.  When 
the  suit  is  instituted  it  is  apparent 
that  the  condition  has  happened  that 
entitles  the  plaintiff  to  the  attorney's 
fees.  McKelligon  v.  State  Nat.  Bank 
(Civ.  App.),  24  S.  W.  688,  689.  See 
Carr  v.  King,  2  App.  Civ.  Cases,  § 
557. 

(c)    Note  Placed  in  Hands  of  Attor- 
ney. 

Attorney  fees  can  not  be  recovered 
when  stipulated  in  the  note  sued  on 
as  payable  if  the  note  be  placed  in 
the  hands  of  an  attorney  for  collec- 
tion, unless  the  allegation  is  made 
that  the  note  was  so  placed  in  the 
hands  of  an  attorney  for  collection. 
Maddox  v.  Craig,  80  Tex.  600,  16  S. 
W.  328;  Branch  v.  Taylor,  40  Tex. 
Civ.  App.  248,  251,  89  S.  W.  813,  af- 
firmed in  101  Tex.  629,  no  op.;  Smith 
v.  Board,  21  Tex.  Civ.  App.  213,  51  S. 
W.  520;  Lay  v.  Card  well  (Civ.  App.), 
33  S.  W.  595,  596;  Jones  v.  Smith,  4 
Tex.  Civ.  App.  353,  26  S.  W.  240; 
'  LeTulle  Mercantile  Co.  v.  Rugeley 
I  (Civ.  App.),  98  S.  W.  438,  439;  Mc- 
'  Anally  v.  Vickry  (Civ.  App.),  79  S. 
W.  857,  affirmed  in  98  Tex.  623,  no 
op.;  Adams  v.  Bartell,  46  Tex.  Civ. 
App.  349,  351,  102  S.  W.  779,  affirmed 
in  102  Tex.  577,  no  op. 
b.    Prayer  for  Relief. 

"The  prayer  for  general  relief  would 
be  sufficient  to  warrant  a  recovery  of 
the  amount  due  on  the  note,  notwith- 
standing the  special  prayer  was  for 
two  hundred  dollars,  provided  the  al- 
legations and  proof  were  sufficient. 
Trammell  v.  Watson,  25  Tex.  Supp. 
210,  211;  Cravens  v.  Wilson,  48  Tex. 
324,  325.  The  prayer  for  general  re- 
lief is  intended  to  and  does  cover  the 
mistake  or  defect  in  the  special 
prayer."  Page  v.  Carson  (Sup.),  16 
S.  W.  1036. 
2.  Pleas  and  Answer, 
a.    In  General 

The  note  sued  on  being  a  negotiable 
instrument,  the  indorsees  were  pre- 
sumably   innocent    purchasers,    without 
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notice  of  the  defense  set  up  in  the 
plea,  and  as  the  plea  did  not  aver  any 
fact  that  would  charge  them  with 
notice,  the  plea  was  defective.  Gee  v. 
Saunders,  66  Tex.  333,  335,  1  S.  W. 
273. 

"If  our  system  recognized  any  dis- 
tinction between  law  and  equity  in 
adjudicating  on  right  and  remedies,  to 
make  such  defense  would  in  most 
cases  drive  the  defendant  out  of  the 
court  of  law  to  seek  his  remedy  in 
a  court  of  chancery;  but  with  us 
the  object  is  much  more  speedily  and 
conveniently  attained  by  a  special  plea 
or  answer  describing  particularly  the 
defense."  Fowler  v.  Willis,-  4  Tex. 
46,  48. 

b.    Answer  Attempting  to  Vary  Con- 
tract  by   Parol. 

Exceptions  to  defendant's  answer 
were  properly  sustained  for  the  rea- 
son that  it  was  a  contradiction  of  a 
written  contract,  or  an  effort  to  vary 
same  by  parol.  Gillespie  v.  Brown 
(Civ.   App.),  30  S.   W.  448,  449. 

The  answer  undertook  by  parol  to 
vary  the  terms  of  the  notes  sued  on 
by  showing  that  the  payee,  at  the  time 
of  their  execution,  agreed  to  accept  as 
payment  something  else  than  the 
money  for  which  they  stipulated,  and 
was  subject  to  a  demurrer.  Holt  v. 
Chandler  (Civ.  App.),  29  S.  W.  532, 
533. 

Sureties  answered  that  they  signed 
the  note  sued  on  as  such  upon  an  ex- 
press agreement  with  the  agent  of  the 
plaintiff  making  a  loan  of  money  to 
the  principal  that  the  money  should 
only  be  paid  to  the  principal  for  the 
purpose  of  paying  for  cattle,  and  that 
upon  such  payment  a  chattel  mort- 
gage upon  the  cattle  would  be  exacted 
to  secure  the  payment  of  the  note  for 
the  borrowed  money,  and  that  such 
security  had  not  been  taken.  Held, 
that  exceptions  to  the  answer  were 
properly  sustained.  The  alleged  mat- 
ters were  at  variance  with  the  written 
contract.      The    answers,    if     allowed, 


would  have  had  the  operation  of  vary- 
ing and  destroying  the  force  of  the 
written  contract  by  .parol  evidence, 
and  the  exceptions  were  properly  sus- 
tained. Lanius  v.  Shuber,  77  Tex.  24, 
27,   13   S.   W.  614. 

An  allegation  that  the  note  was  exe- 
cuted under  an  agreement  at  the  time 
that  makers  were  not  to  be  required 
to  pay  the  same,  unless  they  might 
see  proper  to  do  so,  is  bad,  in  that  its 
effect  would  be  to  vary  the  written 
contract.  Dwiggins  v.  Merchants' 
Nat.  Bank  (Civ.  App.)r  27  S.  W.  171; 
Barnard  &  Co.  v.  Robertson  (Civ. 
App.),  29  S.  W.  697. 

Agreement  for  Reduction  of  Princi- 
pal upon  Condition. — The  defense  set 
up  in  an  answer  is  not  subject  to  the 
objection  that  it  seeks  to  vary  by 
parol  the  terms  of  the  note  sued  on, 
where  it  is  simply  a  case  in  which  the 
entire  contract  is  not  expressed  in  the 
notes.  Henry  v.  McCardell,  15  Tex. 
Civ.  App.  497,  499,  40  S.  W.  172.  See 
Peel  v.  Giesen,  21  Tex.  Civ.  App.  334, 
51   S.   W.   44. 

"If  a  defense  is  shown  under  those 
promises  it  does  not  arise  out  of  facts 
which  vary  the  notes,  but  out  of  the 
breach  of  contemporaneous  promises, 
consistent  with  the  notes,  which 
breach  occurred  subsequent  to  the 
giving  of  the  notes."  Henry  v.  Mc- 
Cardell, 15  Tex.  Civ.  App.  497,  499, 
40   S.   W.   172. 

c    Particular  Pleas  and   Defenses  Set 

Up   in   Answer. 
(1)    Plea  in  Abatement 

An  objection  that  the  note  is  not 
filed  as  a  part  of  the  petition  is  matter 
in  abatement,  which  can  only  be 
raised  by  a  sworn  plea  and  not  by  ex- 
ception not  under  oath.  Hamilton  v. 
Black,  Dallam  586. 

The  privilege  of  a  surety  not  to  be 
sued,  unless  the  principal  has  been 
previously  or  be  simultaneously  sued, 
must  be  taken  advantage  of  in  abate- 
ment; it  is  not  available  in  bar.  The 
case   of  Smith    v.*  Doak    (3   Tex.  215) 
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distinguished  from  this  case  and  ap- 
proved. Where  a  demurrer  to  a  plea 
in  abatement  is  sustained,  the  de- 
fendant is  allowed  to  plead  over.  Ritter 
v.   Hamilton,   4  Tex.  325. 

A  case  might  occur  in  which  the 
maker  of  the  note  ought  to  be  al- 
lowed to  prove  the  actual  ownership, 
for  the  purpose  of  letting  in  any  de- 
fense between  himself  and  the  person 
having  the  beneficial  interest,  but  such 
defense  could  not  be  made  under  a 
plea  in  abatement;  it  must  be  spe- 
cially alleged  in  the  answer.  In  equity 
the  party  in  interest  must  sue.  Thomp- 
son v.  Cartwright,   1  Tex.  87. 

(2)  Plea  of  Fraud  in  Original  Trans- 
action. 

In  an  action  on  a  note  a  plea  that 
the  note  was  obtained  by  fraudulent 
representations  by  the  agent  of  the 
bank,  the  payee,  should  disclose  the 
names  of  the  parties,  the  .supposed 
agents  of  the  bank,  who  perpetrated 
the  fraud.  American  Nat.  Bank  v. 
Cruger   (Civ.  App.),  44  S.   W.  1057. 

(3)  Averring  Acquirement  after   Ma- 
turity. 

When  the  assignee  of  a  note  upon 
which  suit  is  brought  fails  to  allege 
in  his  petition  that  he  acquired  the 
same  before  maturity,  it  is  not  neces- 
sary that  the  defendant,  who  is  the 
maker,  should  aver  in  his  answer  that 
plaintiff  acquired  the  note  after  its 
maturity,  to  authorize  evidence  upon 
defenses  set  up  in  the  answer  which 
would  defeat  a  recovery  as  against 
the  original  payee,  or  an  assignee  with 
notice.     Coburne  v.  Poe,  40  Tex.  410. 

Plea  Should  Allege  Facts  Consti- 
tuting Fraud. — Morgan  v.  Vander- 
mack,  1  App.  Civ.  Cases,  §§  511,  512; 
Warner  v.  Munsheimer  &  Co.,  2  App. 
Civ.  Cases,  §  393. 

(4)  Failure  of  Consideration, 
(a)    In  General. 

Pleas  alleging  that  the  note  sued 
upon  had  been  executed  prior  to  the 
time  it  bore  date,  under  circumstances 
impeaching  its   consideration,  and   that 


through  either  fraud  or  mistake  it 
I  bore  a  fictitious  date,  in  some  respects 
very  broad  and  general,  were  sufficient 
to  admit  the  proof  of  failure  of  con- 
sideration. Donaldson  v.  First  Nat. 
Bank   (Civ.  App.),  22  S.  W.  543. 

The  answer  alleged  that  a  carriage 
was  sold  under  a  warranty,  and  that 
the  consideration  for  said  notes  had 
failed,  and  "that  said  notes  were 
transferred  to  plaintiff  after  matur- 
ity, and  are  subject  to  the  defenses 
here  pleaded.  Further,  that  the  plain- 
tiff herein  is  not  the  real  owner  of 
said  notes;  that  the  indorsement 
thereon  is  fictitious,  and  made  for  the 
purpose  of  preventing  this  defendant 
from  making  certain  just  and  legal 
defenses  he  has  against  said  notes, 
which  would  defeat  a  recovery 
thereon."  The  answer  was  sufficient 
to  let  in  proof  of  failure  of  considera- 
tion, though  the  notes  were  in  the 
hands  of  a  third  party.  Ricker  Nat. 
Bank  v.  Brown  (Civ.  App.),  43  S. 
W.  909. 

A  plea  of  failure  of  consideration  of 
a  note  sued  on,  showed  that  the  note 
was  assigned  by  the  payees  after  ma- 
turity; that  it  was  given  on  a  settle- 
ment, as  the  balance  due  the  payees, 
i  who  were  millwrights,  for  services 
and  labor  by  them  performed  in 
building  a  mill  for  defendant;  that 
they  had  contracted  to  do  the  work  in 
a  good,  faithful,  substantial  and  work- 
manlike manner;  that  defendant  was 
ignorant  of  the  defects,  being  no  judge 
of  such  work,  at  the  time  of  settle- 
ment; that  said  work  was  not  done  in 
a  faithful,  substantial  and  workman- 
like manner;  and  then  proceeded  to 
point  out  certain  defects,  and  claimed 
$1,000  damages;  held,  to  be  good  on 
demurrer;  but,  as  the  case  would  be 
remanded  on  another  ground,  said 
plea  might  be  amended  if  necessary. 
Robinson  v.  Brinson,  20  Tex.   438. 

See  answer  held  bad  as  plea  of 
failure  of  consideration,  in  that  it  does 
not  disclose    facts    showing    a  failure. 
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Roane  v.   Ross,  84  Tex.  46,   19   S.  W. 
339. 

(b)  Failure  to  Show  Breach  of  Under- 
taking. 

The  plea  alleged  that  the  note  was 
executed  to  secure  the  professional 
services  of  the  payee,  in  defending  the 
maker  of  the  note,  upon  a  criminal  ac- 
cusation. The  plea  is  not  a  good  one. 
It  shows  no  breach  of  the  undertak- 
ing, on  the  part  of  the  payee  of  the 
note,  to  render  the  service  which  he 
contracted  to  render.  The  plea  al- 
leges that  he  undertook  to  defend  a 
criminal  accusation,  but  does  not  al- 
lege that  he  failed  to  do  this.  Head- 
ley  v.  Good,  24  Tex.  232,  235. 

(c)  Want  of  Notice  in  Vendee. 

If  a  vendee  plead,  as  a  failure  of 
consideration,  to  a  note  given  for  the 
purchase  money  of  certain  lots,  that 
there  existed  a  mortgage,  and  out- 
standing title  to  the  same,  in  another 
party  at  the  time  of  the  purchase,  it  is 
defective,  if  it  do  not  aver  that  the 
vendee,  at  the  time  of  the  purchase 
and  execution  of  the  deed,  had  no 
notice  of  such  incumberance  and  out- 
standing title.  Herron  v.  De  Bard,  24 
Tex.   181. 

(d)  Averment   of    Offer    to    Restore 
Consideration. 

Where  the  defendant  was  sued  by 
an  administrator,  on  a  note  given  for 
the  purchase  money  of  a  land  certifi- 
cate, sold  at  a  probate  sale,  and  the 
defendant  pleaded  failure  of  consid- 
eration, on  the  ground  that  the  admin- 
istration was  void,  being  granted  a 
great  number  of  years  after  the  death 
of  the  intestate,  and  on  the  ground 
that  the  petition  for  order  of  sale  was 
not  in  conformity  to  law,  it  was  held 
that  the  plea  was  rghtly  overruled,  on 
the  ground  that  the  defendant  should 
have  offered  t'~.  -estore  the  certificate. 
Claiborne  v.  Yoeman,   15  Tex.  44. 

(e)  On  Appeal  to  County  Court 
"The  plea  of  failure  of  consideration 

was  proper  to  be  set  up  in  the  county 
court,   though    not   pleaded   in    the   jus- 


tice court.  When  a  cause  is  appealed 
from  the  justice  to  the  county  court, 
the  trial  is  de  novo,  and  either  party 
may  plead  any  matter  not  pleaded  be- 
low, except  a  new  cause  of  action  by 
plaintiff,  and  counterclaim  or  set-off 
by  defendant.  St.  Louis,  etc.,  R.  Co. 
v.  Denson  (Civ.  App.),  26  S.  W.  265." 
McDonald  v.  Young  (Civ.  App.),  41 
S.  W.  885,  886. 
(5)   Plea  of  Non  Est  Factum. 

(a)  In  General 

The  denial  of  execution  is  the 
whole  scope  and  extent  of  the  plea 
"non  est  factum."  Parr  v.  Johnston, 
15  Tex.   294,  297. 

If  the  defendant  wish  to  defend  the 
note  on  the  ground  that  it  was  not 
executed  by  him,  he  should  file  his 
plea  of  non  est  factum  in  due  order  of 
pleading.  Scoggins  v.  Thompson  (Civ. 
App.),  45  S.  W.  216,  217. 

Where  notes  sued  on  are  alleged  to 
have  been  executed  by  authority  of 
the  defendants,  a  separate  denial  of 
their  execution  by  one  defendant  is 
not  available  to  another  who  pleaded 
only  the  general  denial.  Hoxie  v. 
Farmers,  etc.,  Nat.  Bank,  20  Tex.  Civ. 
App.  462,  49  S.  W.  637,  affirmed  in  93 
Tex.  664,  no  op. 

(b)  General  Denial 

"It  has  been  held  that  the  general 
denial  is  not  a  plea  that  the  court  can 
disregard  in  an  action  on  a  note;  and 
that  for  some  purpose  it  is  a  good 
plea,  although  it  be  not  sworn  to. 
Guess  v.  Lubbock,  5  Tex.  535."  Rob- 
inson v.   Brinson,  20   Tex.   438,  440. 

A  general  denial,  not  under  oath, 
in  a  suit  on  a  note,  imposes  on  the 
plaintiff  the  duty  of  producing  and  of- 
fering the  note  in  evidence;  or  in  case 
the  note  is  lost,  of  proving  its  execu- 
tion and  contents;  a  demurrer  to  such 
plea  can  not  therefore  be  sustained. 
Robinson  v.  Brinson,  20  Tex.  438. 

A  general  denial,  without  oath,  puts 
in  issue  the  execution  of  a  note,  and 
the  assignment  thereof  alleged  to  be 
lost.    Erskine  v.  Wilson,  20  Tex.  77,  78. 
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The  general  denial  to  a  suit  on  a 
note  is  as  nearly  equivalent  to  no 
answer  as  it  can  be  and  yet  have  the 
name  of  a  plea.  The  most  that  can 
be  claimed  for  it  would  be  to  require 
of  the  plaintiff  the  production  of  the 
note.  Bond  v.  Mallow,  17  Tex.  636, 
637;  Able  v.  Chandler,  12  Tex.  88; 
Matossy  v.  Frosh,  9  Tex.  610,  613; 
Kinnard  v.   Herlock,  20  Tex.   48. 

If  the  note  is  lost,  its  execution 
must  be  proved,  although  the  plea  is 
not  sworn  to.  If,  on  the  other  hind, 
the  note  be  produced  on  the  trial,  the 
plea,  not  sworn  to,  does  not  put  in  is- 
sue its  execution.  Hence  it  has  been 
determined  that  it  imposes  on  the 
plaintiff  the  duty  of  producing  and  of- 
fering in  evidence  the  note  sued  on. 
Robinson  v.  Brinson,  20  Tex.  438,  440. 
(c)  Requisites  of  Plea, 
aa.    In  General. 

A  good  plea  of  non  est  factum  must 
deny  the  execution  of  the  note  sued 
on.  Ferguson  v.  Wood,  23  Tex. 
177,   178. 

A  plea  of  non  est  factum  shall  be 
under  oath,  and  shall  deny  the  execu- 
tion of  the  instrument  sued  on,  by  de- 
fendant or  his  authority.  Sayles*  Civ. 
Stat,  art.  1265,  §  8.  The  plea  in  this 
case,  if  intended  as  a  plea  of  non  est 
factum,  connected  as  it  is  with  the 
plea  of  failure  of  consideration,  fails 
to  show  that  it  was  not  executed  by 
authority,  of  the  maker.  This  must 
be  stated,  to  make  the  plea  available; 
and,  without  the  statement,  it  did  not 
raise  the  issue  of  the  execution  of  the 
note.  The  plea  was  a  nullity.  Drew 
v.  Harrison,  12  Tex.  279,  280;  Nas- 
worthy  v.  Draper  (Civ.  App.).  28  S. 
W.  564;  Davis  v.  Crawford  (Civ. 
App.),   53   S.   W.   384,  386. 

bb.  What  Constitutes  Denial  of  Exe- 
cution. 
A  plea  "that  the  note  sued  on  is  not 
the  deed  or  act  of  the  defendant," 
supported  by  oath,  is  sufficient  to  put 
in  issue  the  execution  of  the  note. 
{Tarpley  v.   Poage,    2    Tex.     139,    146; 


Barnett  v.  Logue,  29  Tex.  282.)     Parr 
v.  Johnston,   15  Tex.  294. 

The  plea  of  the  administrator,  under 
oath,  which  denies  that  his  testator 
executed  the  notes,  is  a  good  plea  of 
non  est  factum,  under  the  86th  section 
of  the  act  to  regulate  proceedings  in 
the  district  court.  Pas.  Dig.,  art. 
1443,  note  549;  Tarpley  v.  Poage,  2 
Tex,  139,  146;  Parr  v.  Johnston,  15 
Tex.  294,  297.  Barnett  v.  Logue,  29 
Tex.  282. 

The  execution  of  a  promissory  note 
includes  the  delivery  as  well  as  the 
signing,  and,  a.  plea  of  a  surety  in  de- 
nying the  right  and  authority  of  the 
maker  to  deliver  the  note  in  question 
without  the  signature  of  a  cosurety, 
denied  its  execution.  Lomax  v.  First 
Nat.  Bank  (Civ.  App.),  39  S.  W.  655. 

A  note  declared  on,  for  $2,850,  can 
not  be  a  note  signed,  for  $150,  al- 
though the  signature  and  paper  may 
be  the  same,  and  a  plea  of  non  est 
factum  will  be  sustained.  Stephens  v. 
Anderson  (Civ.  App.),  36  S.  W.  1000, 
1002,  affirmed  in  93  Tex.  739,  no  op. 
cc.  Denial  of  Assignment  or  Indorse- 
ment 

A  plea  which  merely  denies  the  ex- 
ecution of  a  note,  under  article  1443, 
does  not  put  in  execution  the  assign- 
ment or  indorsement,  under  the  16th 
section  of  the  act  about  negotiable 
paper.  Pas.  Dig.,  art.  225,  note  287. 
Barnett  v.  Logue,  29  Tex.  282. 
dd.    Verification  of  Plea. 

The  statute  requiring  the  plea  deny- 
ing the  execution  of  the  note  to  be 
sworn  to,  is  a  statute  regulating  the 
evidence,  and  not  the  pleading.  Rob- 
inson v.  Brinson,  20  Tex.  438,  440. 
See,  also,  Hendricks  v.  %  Cameron,  2 
App.  Civ.  Cases,  §  351.  See  post, 
"Verification  of  Pleas,"  XI,  G,  2,  d. 
(d)    Effect  of  Plea. 

The  effect  of  the  plea  of  non  est 
factum  was  to  require  appellant  to 
prove  the  execution  of  the  promissory 
note  by  appellee,  Brashear  v.  Martin, 
25  Tex.  202,  203;  Houston,  etc.,  R.  Co. 
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v.  Chandler,  51  Tex.  416;  Memphis 
Coffin  Co.  v.  Patton  (Civ.  App.),  106 
S.  W.  697,  698. 

(6)    Pica  of  Payment. 

The  theory  that  plaintiff  agreed  with 
defendant  to  allow  the  money  he 
might  have  to  pay  T.  as  a  payment  or 
credit  upon  the  note  was  not  pleaded; 
hence  it  could  only  be  recognized  as 
a  set-off  or  counterclaim.  Plaintiff 
was  therefore  entitled  to  the  full 
amount  of  what  was  due  on  defend- 
ant's note  according  to  its  terms, 
which  included  attorney's  fee. 
Ruzeoski  v.  Wilrod.t  (Civ.  App.),  94 
S.  W.  142,  144,  citing  Wentworth  v. 
King   (Civ.  App.),  49  S.  W.  696. 

Sufficiency  of. — In  an  action  on  a 
note  a  plea  setting  up  payments  to 
plaintiff  and  to  his  agent  which  fails  to 
show  to  which  one  of  them  such  several 
payments  were  made,  or  to  allege  any 
reason  why  this  could  not  be  done, 
is  bad  as.  against  a  special  demurrer, 
although  it  avers  that  plaintiff  has  an 
accurate  account  of  the  payments. 
Eastham  v.  Patty,  29  Tex.  Civ.  App. 
473,  69  S.  W.  224  (see  97  Tex.  631, 
no  op.). 

The  want  of  a  distinct  statement  of 
the  manner  in  which  payment  was 
made,  accompanying  the  plea,  tdoes 
not  make  it  so  defective  as  to  justify 
striking  it  out.  Such  omission  in  no 
manner  affected  the  formality  of  the 
plea,  and  no  question  could  be  raised 
as  to  its  sufficiency  merely  as  a  plea 
of  payment.  If  the  defendant  offered 
evidence  of  payment  under  such  plea, 
the  question  then  would  arise  whether 
the  evidence  so  offered  could  be  re- 
ceived, because  it  had  not  been  suf- 
ficiently and  distinctly  stated,  either 
in  the  plea  or  an  accompanying  state- 
ment. Holliman  v.  Rogers,  6  Tex. 
91,    95. 

Where  the  defendant  pleaded  "that 
the  notes  sued  on  have  been  fully 
paid,  satisfied,  and  discharged  on  or 
about  the  1st  of  April,  1842;  "held, 
that  no  question  could  be  raised  as  to 


the   sufficiency   merely   of   the    plea   of 
payment;  that  if  the  defendant  offered 
evidence     of    payment    under     such   a 
plea,    the    question    would    then    arise 
whether    the    evidence    should    be    re- 
jected   because    it    had    not    been    suf- 
ficiently and  distinctly  stated  either  in 
the    plea    or    an    accompanying    state- 
ment.    Holliman  v.  Rogers,  6  Tex.  91. 
When  the  plea  of  part  payment  in  a 
suit  on  note  is  so  indefinite  that  it  can 
not  be  determined  whether  the  pleader 
infended  to  set  it  up  as  a  part  payment 
of  the  note,  or  a  part  payment  of  the 
original    indebtedness    before    the    ex- 
ecution    of     the     note,      no      evidence 
should    be     admitted     under     the   plea. 
Vance  v.  Claiborne,  39  Tex.  398,  399. 
Authority  to  Receive  Payment.— Be- 
ing sued  on  a  note,  the  defendant  an- 
swered that  he  had  made  payments  to 
the    plaintiffs    attorney,   who   held   the 
note  for  collection.     Plaintiff  excepted, 
because  the   answer  did  not   aver  that 
plaintiff    had    authorized    his    attorney 
to  receive  other  payment  than  money; 
and  the  court  below  sustained  the  ex- 
ception.      Held,     error.       Hewett     v. 
Thomas,  37  Tex.  520. 

Defendant,  being  sued  on  a  note, 
answered  that  he  had  given  plaintiff 
a  mortgage  on  certain  land,  to  se- 
cure the  note;  that  plaintiff  placed 
both  note  and  mortgage  in  an  attor- 
ney's hands  for  collection;  that,  by 
payments  to  the  attorney,  and  by  off- 
sets, defendant  had  fully  satisfied  the 
debt,  and  plaintiffs  attorney  had  sur- 
rendered to  him  the  mortgage.  Plain- 
tiff excepted,  because  the  answer  did 
not  aver  that  the  mortgage  was  surren- 
dered by  the  plaintiff  himself,  or  that 
he  had  authorized  his  attorney  to  sur- 
render it.  Held,  error  to  sustain  the 
exception.  Hewett  v.  Thomas,  37 
Tex.   520. 

Payment  before  Notice  of  Transfer. 

— If  the  defendants  had  actually  paid 
the  note  to  the  payee  before  not/ce  of 
transfer,  testimony  of  the  fact  would 
have    been   admissible    under    the   plea 
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of  payment  pleaded,  and  evidence  of 
the  promise  would  have  been  good 
countervailing  proof,  if  it  had  been 
made  by  the  defendants  when  not 
under  mistake  of  the  facts  or  of  their 
rights.  If  the  defendants  relied  on  a 
cross  demand,  matured  against  the 
payee  before  notice  of  assignment, 
they  ought  to  have  pleaded  it,  so  as 
to  have  notified  their  adversary.  Sel- 
kirk v.  Betts  &  Co.,  Dallam  471. 

(7)  Plea  of  Tender. 

If  the  defendant  intended  to  allege 
that  on  the  day  the  note  became  due 
he  tendered  to  the  plaintiff  the  amount 
due  in  money — that  is  to  say,  in  gold 
or  silver  coin — he  should  have  al- 
leged his  present  readiness  to  pay  in 
the  same  medium;  otherwise  the  plea 
would  be  no  defense.  Hardin  v.  Titus, 
Dallam  622. 

To  a  suit  on  a  note  made  in  Mis- 
sissippi, payable  "in  the  currency 
of  this  country,"  a  plea  alleging  "that 
on  the  day  the  note  became  due  the 
defendant  tendered  to  the  plaintiff  the 
full  amount  demanded  by  said  note, 
which  he  refused  to  accept,  and  that 
the  defendant  is  still  ready  to  pay  the 
same,  to  wit:  the  sum  of  $700,  in 
bank  notes  of  the  Bank  of  Mississippi," 
is  bad,  because  it  alleges  a  tender  in 
one  description  of  currency,  and  his 
readiness  to  pay  in  another.  Hardin 
v.  Titus,   Dallam  622. 

(8)  Plea    Setting    Up    Extension    of 
Time. 

A  plea  alleging  an  agreement  to  ex- 
tend payment  of  an  overdue  note 
upon  a  payment  thereon,  not  stating 
a  consideration,  is  bad  on  exception. 
Krueger  v.  Klinger,  10  Tex.  Civ.  App. 
576,  30  S.   W.   1087. 

(9)  Plea  Setting  Up  Equitable  Owner- 
ship of  Note  in  Third  Party. 

Where  the  maker  of  a  promissory 
note  has  a  defense  against  the  person 
who  has  the  beneficiary  interest 
therein,  and  the  suit  is  brought  in  the 
name  of  a  third  person,  who  appears 
to   be     the     legal    holder,     the     maker 


should  show  in  his  answer  who  is  the 
beneficiary  of  the  note,  and  state  the 
facts  constituting  his  defense.  Fowler 
v.   Willis,  4  Tex.  46,  47. 

Where  the  defendant  alleged  in  his 
answer  that  a  third  person  was  the 
legal  and  equitable  owner  of  the  note 
sued  on,  and  that  the  same  was 
fraudulently  transferred  to  the  plain- 
tiff, in  order  to  defeat  a  defense 
which  the  defendant  had  against  it, 
held,  on  exception,  that  the  answer 
was  bad.  Fowler  v.  Willis,  4  Tex. 
46,  47. 
d.    Verification  of  PJeas. 

(1)  In  General. 

The  statutory  rule  requiring  pleas 
of  non  est  factum  to  be  sworn  to  does 
not  apply  to  a  defense  to  a  suit  upon 
promissory  notes  wherein  the  execu- 
tion of  the  notes  is  admitted,  and  cir- 
cumstances are  shown  from  which 
nonliability  of  the  makers  resulted  as 
conclusion  of  law.  Elwell  v.  Tatum, 
6  Tex.  Civ.  App.  397,  24  S.  W.  71,  25 
S.  W.  434,  affirmed  in  93  Tex.  682, 
no  op. 

The  plea  admits  that  plaintiff  holds 
the  notes  by  transfer,  but  claims  that 
in  its  hands  the  notes  are  subject  to 
defendant's  equity.  There  is  no  stat- 
ute that  requires  such  matter  to  be 
pleaded  under  oath.  Mayfield  Grocer 
Co.  v.  Price  &  Co.,  43  Tex.  Civ.  App. 
391,  393,  95  S.  W.  31,  affirmed  in  101 
Tex.  648,  no  op. 

(2)  Verification  of  Plea  of  Non   Est 
Factum. 

(a)    Instrument  Sued  on. 
aa.    In  General. 

Where  suit  is  founded  upon  an  in- 
strument in  writing,  the  defendant  is 
not  allowed  to  dispute  its  existence, 
except  by  a  plea,  under  oath.  Bledsoe 
v.  Wills,  22  Tex.  650,  652.  See  Hen^ 
dricks  v.  Cameron,  2  App.  Civ.  Cases, 
§  351. 

A  plea  which  denies  the  execution 
of  the  note  sued  on,  or  the  partner- 
ship of  the  defendants  who  are 
charged  to  have  executed  the  same  in 
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their  partnership  name,  is  a  nullity  if 
it  be  not  sworn  to,  and  it  is  not  neces- 
sary to  except  to  it.  This  case  dis- 
tinguishable, on  principle,  from  the 
case  of  Williams  v.  Bailes,  9  Tex.  61, 
63.     Drew  v.  Harrison,  12  Tex.  279. 

The  denial  of  the  execution  of  an 
instrument  in  writing  on  which  a 
pleading  is  founded  in  whole  or  in 
part,  and  which  is  charged  to  have 
been  executed  by  defendant,  an  in- 
corporated company,  through  its  pres- 
ident and.  secretary,  must,  under  art. 
1265,  Rev.  Stat.,  be  verified  by  affi- 
davit. The  fact  that  the  instrument 
set  forth  in  the  pleading  is  ambiguous 
on  its  face,  and  does  not  clearly  by 
its  terms  purport  to  be  the  act  of  the 
company,  does  not  vary  the  rule.  If 
the  statute  referred  only  to  such  in- 
struments as  on  their  face  purport  to 
be  the  act  of  the  person  by  whom  or 
by  whose  authority  they  are  alleged  to 
have  been  executed,  a  different  rule 
might  apply.  City  Waterworks  v. 
White,  61   Tex.  536. 

Plaintiff  sued  upon  an  alleged  due 
bill  charged  to  have  been  executed  by 
and  for  the  defendant.  The  proof 
consisted  of  a  letter  in  which  the 
writer  stated  that  he  sent  therewith 
statement  of  plaintiffs  account  with 
defendant,  and  the  account  showed  a 
balance  due  plaintiff  in  a  certain 
amount.  Held,  that  the  letter  and  ac- 
count together  constituted  a  due  bill, 
and  defendant  having  failed  to  deny 
its  execution  under  oath,  plaintiff  was 
entitled  to  judgment  without  further 
evidence.  Taylor  Water  Co.  v. 
Kelley,  11  Tex.  Civ.  App.  339,  32  S. 
W.  436;  Bradford  v.  Taylor,  61  Tex. 
508;  City  Waterworks  v.  White,  61 
Tex.   536. 

Denial  of  Authority  of  Agent — 
Where  the  draft  sued  on  purported 
to  be  drawn  by  an  agent'  of  the  de- 
fendant, and  there  was  no  affidavit 
filed  by  the  latter,  denying  its  execu- 
tion by  him  or  by  his  authority,  and 
the  defendant  had  answered  by  a  gen- 


eral denial,  and  a  plea  that  the  draft 
had  been  paid  by  the  acceptors  and 
charged  to  him,  etc.,  in  answer  to  an 
objection  by  the  defendant,  that  the 
authority  of  the  agent  was  not  proved, 
the  court  said,  he  should  have  averred 
that  want  of  authority  in  his  agent, 
and  it  should  have  been  denied  on 
oath,  to  put  the  plaintiff  on  proof  of 
his  authority;  this  he  did  not  do,  and 
his  answer  is  repugnant  to  such  a  de- 
fense.    Reid  v.  Reid,  11  Tex.  585. 

Where  an  executrix  was  sued  on 
notes  charged  to  have  been  executed 
by  an  agent  by  authority  of  her  tes- 
tator, and  her  answer  consisted  of 
only  the  general  denial,  without  any 
sworn  plea  denying  the  execution  of 
the  note,  as  required  by  article  2318, 
Rev.  Stat,  the  introduction  of  the 
notes  with  proof  of  the  agency  was 
sufficient  to  warrant  the  instruction  of 
a  verdict  against  her,  although  the 
name  of  her  testator  did  not  appear 
on  the  face  of  the  notes  or  the  signa- 
tures thereto.  Hoxie  v.  Farmers,  etc., 
Nat.  Bank,  20  Tex.  Civ.  App.  462,  49 
S.  W.  637,  affirmed  in  93  Tex.  664,  no 
op.;  City  Waterworks  t>.  White,  61 
Tex.    536. 

Pleas  of  Non  Est  Factum — Forgery 
— Fraud,  Accident  or  Mistake  Must 
Be  Sworn  to.— Kelly  v.  Kelly,  12 
Tex.    452. 

"The  note  having  been  lost,  the  de- 
fendant was  not  required  to  deny  its 
execution  under  oath,  in  order  to  put 
the  plaintiff  on  proof  of  its  execution. 
Hart.  Dig.,  art.  741.  The  case  of  a 
lost  note  is  not  within  the  provision 
of  the  statutes  dispensing  with  proof 
of  the  execution  and  assignment  of 
the  note  unless  denied  under  oath." 
Erskine  v.  Wilson,  20  Tex.  77,  78,  80. 
bb.  Admission  of  Evidence  Going  to 
Execution  of  Instrument 

See  post,  "Instrument  Sued  on" 
XII,  J,  2,  a. 

(b)    Rule  Applied  to  Endorsement  or 
Assignment. 

It   was   held   in     Schauer    &   Co.   v. 
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Beitel,  92  Tex.  601,  50  S.  W.  931,  af- 
firming 49  S.  W.  145,  and  Grounds  v. 
Sloan,  73  Tex.  662,  11  S.  W.  898,  that 
the  genuineness  or  the  sufficiency  of 
an  endorsement  as  a  transfer  of  the 
paper  can  not  be  questioned  under  our 
statute  except  by  sworn  pleading. 
Mayfield  Grocer  Co.  v.  Price  &  Co., 
43  Tex.  Civ.  App.  391,  392,  95  S.  W. 
31,  affirmed  in  101  Tex.  648,  no  op. 

In  absence  of  a  plea  supported  by 
affidavit  putting  in  issue  an  endorse- 
ment upon  a  note  sued  upon,  the  as- 
signment should  be  regarded  as  fully 
proved.  Rev.  Stats.,  art.  227.  The 
statutory  rule  includes  the  delivery  as 
well  as  the  endorsement  upon  the 
note.  Under  a  general  denial  the  de- 
fendant could  have  no  benefit  from 
testimony  tending  to  show  the  nonde- 
livery of  a  note  to  the  endorsee.  Facts 
not  alleged  can  not  form  the  basis  of 
relief.  Grounds  v.  Sloan,  73  Tex.  662, 
11  S.  W.  898. 

In  Grounds  v.  Sloan,  73  Tex.  662, 
11  S.  W.  898,  the  court  said:  "Clearly 
this  statute  intends  to  give  an  assignee 
of  a  written  instrument  the  right  to 
recover  upon  it  without  other  proof 
than  the  production  of  the  indorsed 
instrument  unless  its  genuineness  is 
denied  specially  in  the  answer,  sup- 
ported by  an  affidavit.  Without  such 
plea  .and  affidavit,  evidence  contesting 
the  validity  of  the  assignment  should 
not  be  heard.  Even  if  evidence  to  the 
effect  that  the  assignment  for  any 
cause  is  invalid  or  incomplete  should 
be  admitted,  in  the  absence  of  the 
plea  required  by  the  statute,  it  would 
go  for  nothing.  A  valid  judgment  can 
not  be  rendered  on  evidence  unsup- 
ported by  a  proper  pleading.  With- 
out the  prescribed  plea,  the  language 
of  the  statute  is  that  the  assignment 
'shall  be  regarded  as  fully  proved.' 
This  includes  delivery  and  everything 
else  required  to  give  the  assignment 
legal  effect."  Schauer  &  Co.  v.  Beitel, 
92  Tex.  601,  604,  50  S.  W.  931,  affirm- 
ing 49  S.  W.  145. 


In  absence  of  plea  denying  under 
oath  plaintiffs  ownership  of  a  nego- 
tiable note  endorsed  to  plaintiff  by 
one  purporting  to  be  administratrix, 
such  endorsement  with  possession  of 
the  note  will  be  sufficient  evidence  to 
recover  upon  such  note  and  endorse- 
ment. Abercrombie  v.  Stillman,  77 
Tex.  589,  14  S.  W.  196. 

(c)  Rule  Applied  to  Acceptance. 
Plaintiff  suing  on  drafts  accepted  by 

an  independent  executrix,  the  written 
acceptance  as  alleged  not  being  de- 
nied under  oath,  could  recover  on 
production  of  the  drafts  in  evidence, 
without  proof  that  the  purchases  for 
which  the  drafts  were  given  were  for 
the  benefit  of  the  estate  or  the  prices 
reasonable.  Ellis  v.  Marshall  Car 
Wheel,  etc.,  Co.,  41  Tex.  Civ.  App. 
501,  95  S.  W.  689,  affirmed  in  101  Tex. 
635,  no  op. 

(d)  Affidavit  by  Executor  or  Admin- 
istrator. 

Under  the  act  of  1839,  on  the  sub- 
ject of  the  plea  of  "non  est  factum," 
it  was  not  necessary  that  the  repre- 
sentative of  a  succession  should  swear 
in  the  same  positive  terms  with  one 
charged  in  his  own  right.  His  affida- 
vit to  the  best  of  his  knowledge  and 
belief  was  a  sufficient  compliance  with 
the  statute.  Tarpley  v.  Poage,  2 
Tex.    139. 

A  plea  of  non  est  factum  supported 
by  affidavit  of  the  administrator  to  the 
best  of  his  knowledge  and  belief,  is 
quite  sufficient;  for  an  administrator, 
in  support  of  the  plea,  is  not  required 
by  his  affidavit  to  deny  the  execution 
of  the  note,  but  only  to  cast  some 
suspicion  on  its  existence.  Parr  v. 
Johnston,  15  Tex.  294,  297. 

The  executor  pleaded  under  oath 
"that  he  has  reason  to  believe,  and 
does  believe,  that  the  note  or  instru- 
ment of  writing,  herein  made  the 
basis  of  plaintiff's  suit,  was  not  exe- 
cuted by  deceased,  or  by  .his  authority, 
nor  was  the  same,  at  any  time  since 
the  purported    date    of    its    execution, 
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ratified,  or  confirmed  by  the  deceased, 
and  that  the  same  was  made  without 
his  consent  and  knowledge.  Where- 
fore the  defendant  says  that  said  note 
or  instrument  in  writing  is  not  the  act 
and  deed  of  the  deceased."  It  was 
held  that  under  Sayles'  Anno.  Civ. 
Stat.  1897,  art.  1265,  the  plea  was  a 
sufficient  plea  of  non  est  factum.  Scott 
v.  Menly  (Civ.  App.),  105  S.  W.  55. 

(3)  Verification  of  Plea  of  Want  or 
Failure    of    Consideration. 

Rev.  Stat.,  Arts.  4438,  1265.— Under 
Rev.  Stats.,  art.  4438,  all  written  in- 
struments import  a  consideration,  and 
the  consideration  of  such  instruments 
can  only  be  impeached  by  sworn  plea. 
Rev.  Stats.,  art.  1265.  Such  plea  only 
admits  evidence  attacking  the  consid- 
eration. The  plea  does  not  cast  the 
burden  of  proving  consideration  upon 
the  plaintiff.  Newton  v.  Newton,  77 
Tex.  508,  14  S.  W.  157;  Steagall  v. 
Levy  &  Co.,  3  App.  Civ.  Cases,  §§ 
468,  469;  Walker  v.  Tomlinson,  44 
Tex.  Civ.  App.  446,  447,  98  S.  W.  906. 

A  plea  of  failure  in  part  of  consid- 
eration of  a  note  sued  on  should  be 
pleaded  under  oath.  Strain  v.  Pauley, 
etc.,  Mfg.  Co.,  80  Tex.  622,  16  S.  W. 
625;  Roane  v.  Ross,  84  Tex.  46,  19  S. 
W.   339. 

In  the  absence  of  a  plea  and  affi- 
davit impeaching  the  consideration  of 
the  vendor's  lien  notes  sued  on,  evi- 
dence was  not  admissible  to  defeat  the 
recorded  vendor's  lien  reserved  in 
them  by  showing  that  the  notes  were 
not  given,  as  they  purported  to  be, 
for  purchase  money.  Lindley  v.  Nunn, 
17  Tex.  Civ.  App.  70,  42  S.  W. 
310;  Moore  v.  Alston,  4  App.  Civ. 
Cases,  §  279,  17  S.  W.  1117;  Robinson 
v.  Brinson,  20  Tex.  438,  440;  Matossy 
v.  Frosh,  9  Tex.  610,  611;  Lewin  v. 
Houston,  8  Tex.  94. 

Note  Not  under  Seal— Act  of  Feb.  3, 
1849. — An  answer  pleading  a  partial 
failure  of  consideration  of  a  promis- 
sory note,  not  under,  seal,  under  the 
act  of  February  3,  1846  (O.  &  W.  Dig. 


93),  allowing  defendants  to  make  such 
pleas,  need  not  be  verified  by  affidavit 
The  above  recited  act  is  neither  re- 
pealed nor  anywise  affected  by  the 
subsequent  act  of  February  2,  1858 
(O.  &  W.  Dig.,  art.  1817),  dispensing 
with  the  use  of  seals  and  scrolls  in 
certain  cases.  Harris  v.  Cato,  26 
Tex.    338. 

The  ruling  in  Harris  v.  Cato,  26 
Tex.  338,  that  a  plea  impeaching  the 
consideration  of  a  note  not  under  seal 
need  not  be  sworn  to,  referred  to  and 
approved.  Pas.  Dig.,  art.  229,  note 
290.     Lemmon  v.  Hanley,  28  Tex.   219. 

An  answer  impeaching  the  consid- 
eration of  a  note  under  seal  must  be 
sworn  to.  The  act  of  February  2, 
1858  (O.  &  W.  Dig.  art.  1817),  dis- 
pensing with  the  necessity  of  scrolls 
or  private  seals  in  the  execution  of 
contracts,  bonds,  etc.,  does  not 
change  the  pre-existing  law  with  refer- 
ence to  the  mode  of  pleading  a  failure 
of  consideration.  Wimbish  v.  Holt, 
26  Tex.   673,   674. 

A  plea  which  impeaches  the  con- 
sideration, either  in  whole  or  in  part, 
of  a  note  in  writing  under  seal,  is 
required  by  the  statute  (Hart.  Dig., 
art.  710)  to  be  supported  by  affidavit 
and  a  note  in  the  ordinary  form,  con- 
cluding "witness  my  hand  and  seal," 
with  the  word  "seal"  written  inside  of 
an  ink  scroll,  is  "a  note  in  writing 
under  seal,"  within  the  terms  of  the 
statute.  Clopton  v.  Pridgen,  8  Tex. 
308. 

The  object  of  the  act  of  February 
2,  1858,  was  to  dispense  with  a  mere 
formality  in  the  execution  of  a  cer- 
tain class  of  contracts;  as  by  the  com- 
mon law  these  instruments  when 
under  seal  imported  a  consideration, 
it  was  provided  by  this  act  that  the 
same  effect  should  be  given  to  them 
when  subsequently  executed  without 
a  scroll  or  seal.  This  law  had  no 
reference  in  any  of  its  provisions  to 
promissory  notes  not  under  seal.  They 
imported  a   consideration   already,  and 
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this  law  made  no  change  with  refer- 
ence to  them  in  thjs  respect.  Harris 
v.   Cato,  26  Tex.  338. 

The  want  of  such  verification  is  a 
defect  of  form  and  not  substance,  and 
can  not  be  taken  advantage  of  on  gen- 
eral demurrer.  It  must  be  specially 
excepted  to.  Steagall  v.  Levy  &  Co., 
3  App.  Civ.  Cases,  §§  468,  469.  See, 
the  title  DEMURRERS.  ! 

3.  Replication. 

In  an  action  on  a  promissory  note, 
where  defendant,  in  order  to  charge 
plaintiff  with  notice  of  a  failure  of 
consideration,  has  set  up  a  partner- 
ship between  the  plaintiff  and  the 
payee  in  the  note,  plaintiff  is  not  re- 
quired to  deny  such  partnership  under 
oath.  First  Nat.  Bank  v.  Oliver,  16 
Tex.  Civ.  App.  428,  41  S.  W.  414. 

Where  the  plaintiff  sues  on  a  prom- 
issory note,  and  the  defendant  an- 
swers that  the  note  was  given  for 
money  won  at  cards,  evidence  that  the 
note  was  given  under  another  juris- 
diction where  money  won  at  cards 
was  a  good  consideration  is  not  ad- 
missible. In  order  to  let  in  such  evi- 
dence, the  facts  should  be  pleaded  in 
the  original  petition,  or  by  way  of  rep- 
lication to  the  answer  of  the  defend- 
ant. Norvell  v.  Oury,  13  Tex.  31.  See 
the  title   PLEADING. 

4.  Surplusage. 

The  plaintiff  sued  on  a  promissory 
note  payable  to  bearer,  and  com- 
menced his  petition  thus:  "A.  B.,  ad- 
ministrator of  C.  D.,  deceased,"  etc. 
Held,  that  the  words  "administrator, 
etc.,"  should  have  been  treated  as 
mere  descriptio  persons,  in  no  way 
militating  against  the  plaintiff's  right 
to  a  judgment  in  his  own  name  on  the 
note.  Pas.  Dig.,  art.  222,  note  285; 
Gayle  v.  Ennis,  1  Tex.  184;  Lipscomb 
v.  Ward,  2  Tex.  277;  Butler  v.  Rob- 
ertson, 11  Tex.  142;  Claiborne  v.  Yoe- 
man,  15  Tex.  44;  Rider  v.  Duval,  28 
Tex.  622,  623. 

5.  Amendment. 

Where  the  petition  misdescribed  the 


date  of  the  note  sued  on,  a  judgment 
by  default  was  set  aside,  with  leave 
to  the  plaintiff  to  correct  the  misde- 
scription by  amendment.  Tobler  v. 
Stubblefield,  32  Tex.   188. 

Amendment  Setting  Up  New  Cause 
of  Action. — See  Roe  v.  Holbert,  4 
App.  Civ.  Cases,  §§  292,  293,  18  S.  W. 
417;  Leon  v.  Mays,  1  App.  Civ.  Cases., 
§  475.  See  the  title  AMENDMENTS, 
vol.  1,  p.  223. 

H.     PRODUCTION     OF     INSTRU- 
MENT AT   TRIAL, 

A  general  denial  pleaded  at  an  ac- 
tion on  a  promissory  note  does  not 
put  the  plaintiff  on  proof  of  the  ex- 
ecution of  the  note,  but  it  requires  its 
production  in  evidence;  and  hence, 
that  it  is  a  defense  to' the  action  which 
will  preclude  the  plaintiff  from  taking 
judgment  by  default.  Bedwell  v. 
Thompson,  25  Tex.  Supp.  245,  246; 
Matossy  v.  Frosh,  9  Tex.  610;  Able  v. 
Chandler,  12  Tex.  88;  Bond  v.  Mal- 
low, 17  Tex.  636;  Kinnard  v.  Herlock, 
20  Tex.  48;  Duncan  v.  Magette,  25 
Tex.  245,  251;  Davis  v.  Marshall,  25 
Tex.  372. 

A  general  denial,  not  under  oath,  in 
a  suit  on  a  note,  imposes  on  the  plain- 
tiff the  duty  of  producing  and  offering 
the  note  in  evidence;  or  in  case  the 
note  is  lost,  of  proving  its  execution 
and  contents;  a  demurrer  to  such  plea 
can  not  therefore  be  sustained.  Rob- 
inson v.   Brinson,  20  Tex.  438. 

Where  the  defendant  pleaded  sev- 
eral pleas  of  confession  and  avoid- 
ance, and  also  a  general  denial,  and 
there  was  a  statement  of  facts  which 
purported  to  contain  all  the  evidence, 
the  court  reversed  the  judgment  for 
the  plaintiff,  on  the  ground  that  it 
did  not  appear  that  the  draft  sued  on 
had  been  given  in  evidence,  nor  its 
absence  accounted  for.  Thatcher  v. 
Mills,  11  Tex.  692. 

The  act  of  1846,  §  86,  p.  386  (Hart. 
Dig.,  art.  741),  which  dispenses  with 
the  proof  of  the  execution  of  instru- 
ments on  which  the  action  is  founded, 
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in  whole  or  in  part,  does  not  dispense 
with  the  production  and  introduction 
of  the  instruments  in  evidence.  Arm- 
strong v.  Lipscomb,  11  Tex.  649; 
Matossy  v.  Frosh,  9  Tex.  610,  613. 

Production  Not  Necessary.— Where 
neither  the  execution  nor  transfer  of 
a  note  sued  on  is  put  in  issue,  and 
there  is  no  general  denial,  the  plain- 
tiff can  not  complain  of  a  failure  to 
read  the  note  in  evidence,  or  to  offer 
it  to  him  for  inspection,  before  the 
commencement  of  the  argument  to 
the  jury.     Cocks  v.  Hart,  18  Tex.  554. 

Time  of  Admission. — In  an  action 
on  a  note,  if  there  is  a  plea  of  non  est 
factum,  it  is  unimportant  at  what 
stage  of  the  trial  the  note  is  admitted 
in  evidence,  if  the  evidence  taken  as  a 
whole  sufficiently  establishes  its  exe- 
cution. Dreeben  v.  Bank  (Civ.  App.), 
93  S.  W.  510,  reversed,  on  other 
grounds,   in   100   Tex.   344. 

I.    VARIANCE. 

1.  In  General. 

Where  plaintiff  elects  to  describe 
the  note,  the  note  when  offered  in 
evidence  must  correspond  with  the 
description  given.  The  identity  of  the 
note  must  be  apparent  from  a  com- 
parison of  it  with  the  description 
given.  Henry  v.  Fay,  2  App.  Civ. 
Cases,  §  834. 

The  allegata  and  probata  must 
agree,  without  regard  to  inferences 
and  presumptions  tolerated  under  the 
common-law  pleading.  Roseborough 
v.  Gorman,  6  Tex.  313. 

2.  Presumptions. 

The  presumption  is  that  there  was 
no  variance  between  the  note  sued 
upon  and  the  one  offered  in  evidence. 
Bond  v.  Mallow,  17  Tex.  636,  637. 

3.  Effect  of  Variance. 

The  rule  which  should  apply  when 
the  question  of  variance  arises  in  the 
introduction  of  testimony  is,  that  if 
the  misdescription  will  tend  to  mis- 
lead and  surprise  the  adverse  party  it 
should    be    noticed    by    the    court;   if 


not,  it  may  be  disregarded.  A  variance 
between  the  allegation  and  proof 
which  ought  not  to  have  misled  the 
adverse  party  to  his  prejudice  is  not 
material.  First  Nat.  Bank  v.  Stephen- 
son, 82  Tex.  435,  18  S.  W.  583.  See 
Henry  v.  Fay,  2  App.  Civ.  Cases,  § 
834. 

It  is  a  universal  rule  that  it  is  suf- 
ficient to  prove  an  allegation  to  its 
legal  effect;  and  where  a  pleading  pro- 
fesses to  describe  an  instrument,  not 
by  its  tenor,  but  by  its  legal  effect,  it 
is  competent  to  prove  it  by  one 
which  corresponds  in  legal  effect 
Mason  v.  Kleberg,  4  Tex.  85. 

Applying  these  principles  and  the 
cases  cited  to  the  present,  it  is  roost 
manifest  that  the  supposed  variance 
was  wholly  immaterial.  The  utmost 
that  can  be  said  of  the  additional 
words  "or  bearer,"  which  were  not  in 
the  pleadings,  but  in  the  proof,  is  that 
as  to  these  words  there  was  a  redun- 
dancy of  proof,  but  in  no  way  incon- 
sistent with  the  allegations.  The  legal 
effect  of  the  notes  described  in  the  pe- 
tition and  those  offered  in  evidence 
was  the  same.  Mason  v.  Kleberg,  4 
Tex.  85,  88. 

4.  General  Rule  as  to  Materiality  of 

Variance. 

Where  the  variance  is  not  of  a  char- 
acter to  surprise  or  mislead  the  oppo- 
site party,  it  becomes  immaterial. 
Wiebusch  v.  Taylor,  64  Tex.  53;  Tay- 
lor v.  Merrill,  64  Tex.  494,  497;  Halfin 
v.  Winkleman,  83  Tex.  165,  18  S.  W. 
433;    Rees    v.    Clark    (Civ.    App.),  39 

5.  W.  160,  161;  May  &  Co.  v.  Pollard, 
28  Tex.  677;  Smith  v.  Shinn,  58  Tex. 
1,  3;  Lasater  v.  Van  Hook,  77  Tex  650, 
655,  14  S.  W.  270;  First  Nat  Bank  v. 
Stephenson,  82  Tex.  435,  436,  18  S. 
W.  583;  McClelland  v.  Smith,  3  Tex. 
210;  Hays  &  Co.  v.  Samuels  &  Sons,  55 
Tex.  560;  Washington  v.  First  Nat 
Bank,  64  Tex.  4,  6;  Gee  v.  Saunders, 
66  Tex.  333,  335,  1  S.  W.  273;  Henry*. 
Fay,  2  App.  Civ.  Cases,  §  834. 

A   variance    in    description   must  be 
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both  material  and  misleading.  Long- 
ley  v.  Caruthers,  64  Tex.  287,  288;  May 
&  Co.  v.  Pollard,  28  Tex.  677;  Hays  & 
Co.  v.  Samuels  &  Sons,  55  Tex.  560, 
563;  Smith  v.  Shinn,  58  Tex.  1;  First 
Nat.  Bank  v.  Stephenson,  82  Tex.  435, 
436,  18  S.  W.  583;  Krueger  v.  Klinger, 
10  Tex.  Civ.  App.  576,  580,  30  S.  W. 
1087. 

Averment  of  Fact  Dehors  the  Note 
Immaterial. — Dibrell  v.  Ireland,  l  App. 
Civ.   Cases,  §  300. 
5.    Material  and  Immaterial  Variance. 

a.  In  General. 

Slight  inaccuracies  are  not  necessa- 
rily fatal.  If  the  instrument  offered 
be  substantially  the  same  as  the  one 
described,  the  variance  will  be  deemed 
immaterial.  Henry  v.  Fay,  2  App.  Civ. 
Cases,  §  834.  See  Brown  v.  Martin, 
19  Tex.  343,  345,  where  a  variance  in 
only  a  single  word  was  held  fatal. 

b.  Illustration  of  Material  and  Imma- 

terial Variance. 
(1)    As  to  Payee. 

Endorsements  on  a  note,  when 
erased,  do  not  show  that  plaintiff,  the 
original  payee,  is  not  the  legal  owner 
and  holder  of  the  note,  and  there  is  no 
variance  in  the  allegations  and  proof. 
Collins  v.  Panhandle  Nat.  Bank,  75 
Tex.   254,   11   S.  W.   1053. 

The  note  sued  on  was  described  in 
the  pleading  as  payable  to  "the  bearer 
of  E.  H.  &  W.  D.  Wheeler."  As  of- 
fered in  evidence  it  was  payable  "to 
bearer  E.  H.  or  W.  D.  Wheeler." 
Held,  there  was  no  material  variance. 
Gunter'zr.  Lillard  &  Co.,  1  Tex.  Civ. 
App.  325,.  21  S.  W.  118. 

An  allegation  that  a  note  was  paya- 
ble to  A  is  sustained  by  the  production 
of  a  note  payable  to  A  or  bearer.  Ma- 
son v.  Kleberg,  4  Tex.  85. 

Where  a  note  was  described  as  pay- 
able to  "A.  Whiting,"  and  the  note  .of- 
fered in  evidence  was  payable  to  "Mr. 
A.  Whiting,"  held,  there  was  no  va- 
riance.    Thomas  v.  Young,  5  Tex.  253. 

There  was  no  variance  between  the 
allegation  in  the  petition  and  the  proof 


introduced  in  support  of  it  where  the 
petition  stated  the  name  of  the  plain- 
tiff corporation  as  "Planters'  &  Me- 
chanics' National  Bank  of  Houston." 
And  the  name  by  which  the  bank  was 
incorporated  was  "The  Planters'  & 
Mechanics'  National  Bank  of  Hous- 
ton." Mcllhenny  v.  Planters',  etc., 
Nat.  Bank  (Civ.  App.),  46  S.  W.  282, 
283,  affirmed  in  93  Tex.  646,  no  op. 

"The  variance  between  the  charac- 
ter '&'  and  the  word  'and'  is  imma- 
terial." Mcllhenny  v.  Planters',  etc., 
Nat.  Bank  (Civ.  App.),  46  S.  W.  282, 
283,  affirmed  in  93  Tex.  646,  no  op. 

"The  petition  describes  a  note  pay- 
able to  the  order  of  'T.  R.  Ellison,' 
whereas  the  note  sought  to  be  intro- 
duced in  evidence  is  payable  to  the 
order  of  'T.  R.  Ellison  &  Co.'"  The 
petition  does  not  attempt  to  set  out 
the  note  in  haec  verba,  but  simply  al- 
leges its  execution  by  the  defendant 
to  plaintiff,  and  the  facts  showing  the 
defendant's  liability  thereon.  The 
note  offered  in  evidence  was  sufficient 
to  sustain  the  allegations,  and  was  not 
at  such  variance  with  them  as  ren- 
dered it  inadmissible  in  evidence. 
Wiebusch  v.  Taylor,  64  Tex.  53,  55; 
Jones  v.  Ellison  (Civ.  App.),  49  S.  W. 
406,    407. 

"The  petition  did  not  allege  that  the 
name  of  the  payee,  as  written  in  the 
note,  was  'J.  W.  McFalter,'  but  that 
the  plaintiff  was  J.  W.  McFatter,  and 
that  the  note  was  made  to  him. 
*  *  *  The  production  of  the  note 
by  plaintiff  was  evidence  of  these  al- 
legations, when  it  was  shown  by  the 
undisputed  evidence,  as  well  as  by  the 
admission  of  defendant,  that  the  note 
was  made  to  the  plaintiff."  It  was 
held  that  there  was  no  evidence.  Tay- 
lor v.  McFatter  (Civ.  App.),  109  S. 
W.    395,    396. 

The  petition  described  a  note  sued 
upon  as  follows:  "That  on  July  1, 
1887,  the  defendants,  under  their  firm 
name,  for  a  valuable  consideration, 
made,  executed,  and  delivered  to  plain- 
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tiffs  their  certain  promissory  note  in 
writing  of  that  date,  whereby,  seven 
months  after  date,  they  promised  to 
pay  to  the  order  of  themselves  $8,746,29, 
and  thereafter  on  the  same  day  de- 
fendants endorsed  said  note  by  writ- 
ing their  firm  name  across  the  back 
thereof."  The  court,  on  account  of 
variance,  properly  excluded  when  of- 
fered by  plaintiffs  a  note  for  the  same 
sum  of  same  date  and  signed  by  same 
firm,  but  whifh  was  endorsed  by  one 
I.  Lewis;  the  testimony  further  show- 
ing that  one  of  the  defendants,  acting 
for  the  firm,  had  executed  the  note  to 
I.  Lewis,  who  endorsed  same  to  plain- 
tiffs. Sweetzer,  etc.,  Co.  v.  Claflin  & 
Co.,   74  Tex.   667,   12   S.   W.   395. 

(*)   As  to  Drawer  or  Maker. 

An  objection  to  the  introduction  of 
the  note  as  evidence,  on  the  ground 
that  the  note  offered  varied  from  the 
note  declared  upon,  in  this,  that  the 
note  declared  on  was  the  joint  note 
of  the  two  defendants,  whereas  the 
note  offered  was  a  joint  and  several 
note,  was  properly  overruled.  Rees 
v.  Clark  (Civ.  App.),  39  S.  W.  160, 
161. 

On  the  trial,  defendant  objected  to 
the  introduction  of  the  note  as  offered 
in  evidence,  because  of  variance  be- 
tween it  and  the  petition,  as  to  the 
names  of  the  makers;  the  names  in 
the  petition  being  "Nicholas  Ankerman 
and  Margaret  Ankerman,"  and  in  the 
note,  "Nicholas  Ankenman  and  Marga- 
rethe  Ankenman."  "The  objection  was 
overruled,  and  appellant  says  it  was 
error.  The  original  instrument  is  sent 
up  for  our  inspection,  and  it  is  a  part 
of  the  facts  before  us.  The  note  is 
copied  in  the  petition,  and  the  copy 
gives  the  name  of  Mrs.  Ankerman  as 
'Margarethe  Ankerman.'  There  is  no 
variance,  and  can  be  none,  as  to  the 
name  'Margarethe/  it  being  the  same 
in  the  petition  as  in  the  original  note. 
Spencer  v.  McCarty,  46  Tex.  213." 
Bosley  v.  Pease  (Civ.  App.),  22  S.  W. 
516,  518,  affirmed  in   86  Tex.  292. 


"The  name  of  defendants,  as  signed 
to  the  note,  is  'Ankenman,'  and  in  the 
petition  is  written  'Ankerman.'  They 
answered  by  the  name  of  'Ankerman/ 
and  in  effect  admitted  that  they  had 
executed  the  note  sued  on,  and  that 
its  payment  had  been  assumed  by  de- 
fendant Bosley.  But,  disregarding  such 
admission,  the  proof  was  made  that 
they  did  sign  the  note,  thus  identify- 
ing them  as  the  makers,  as  alleged. 
The  misdescription  was  not  mislead- 
ing, was  not  a  surprise,  and  in  no 
way  affected  the  merits  of  the  case. 
The  note  declared  on  is  the  note  in 
evidence,  and  there  was  no  material 
or  fatal  variance.  McClelland  v.  Smith, 
3  Tex.  210."  Bosley  v.  Pease  (Civ. 
App.),  22  S.  W.  516,  518,  affirmed  in 
86  Tex.   292. 

The  bill  of  exchange  declared  on 
was  described  as  drawn  by  "Blackmur 
&  Co.,  by  M.  P.  Blackmur,  atty."  The 
bill  produced  was  signed  "Horace  Black- 
mur &  Co.,  M.  P.  Blackmur,  atty." 
Objection  for  variance  was  properly 
overruled.  Rische  &  Sons  v.  Planters 
Nat.  Bank,  84  Tex.  413,  19  S.  W.  610. 

Idem  Sonans. — The  plaintiff  sued  H. 
C.  Dillahunty  on  two  promissory  notes. 
The  signature  of  the  maker  was  signed 
H.  C  Dillaunty  to  one  and  H.  C. 
Dillahinty  to  the  other.  The  notes 
were  set  out  in  the  petition  in  hsec 
verba  except  the  signature,  which  was 
written  'H.  C.  Dillahunty"  in  both 
notes.  Held,  that  there  was  no  vari- 
ance, and  the  notes  were  within  the 
rule  of  idem  sonans  and  were  prop- 
erly admitted  in  evidence.  Dillahunty 
v.   Davis,  74  Tex.   344,   12  S.  W.  55. 

(3)  As  to  Time  and  Manner  of  Ex- 
ecution. 
A  note  described  in  the  pleading  as 
executed  on  September  29th,  but  ex- 
ecuted and  bearing  date  September 
24th,  was  properly  admitted  in  evi- 
dence where  other  averments  in  the 
pleading  show  that  it  was  one  of  a 
series  of  three  notes  executed  on  Sep- 
tember 24th,  and  by  other  matters  of  de- 
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scription  sufficiently  identify  it  as  the 
note  offered  in  evidence.  Cooper 
Grocery  Co.  v.  Moore,  19  Tex.  Civ. 
App.  283,  46  S.  W.  665,  affirmed  in 
93  Tex.  681,  no  op. 

In  the  petition  the  note  sued  on  was 
described  as  executed  "on  or  about 
the  11th  day  of  October,  1888."  The 
note  offered  bore  date  October  12, 
and  in  every  other  thing  corresponded 
with  the  description  in  the  petition. 
Held,  that  the  note  was  wrongfully 
excluded.  There  was  no  material  vari- 
ance.    First  Nat.  Bank  v.  Stephenson, 

82  Tex.    435,    18    S.    W.    583. 

A  reference  in  a  vendor's  lien  note 
to  pages  of  the  record  where  the  deed 
describing  the  land  is  recorded  (219 
and  220  instead  of  419,  and  420)  is 
considered  a  mistake  so  apparent  that 
evidence  to  prove  it  is  unnecessary; 
nor  is  it  material  that  the  note  bears 
date  29th,  when  the  deed  recited  a 
note  of  identical  terms  of  even  date, 
and  dated  27th.  The  note  offered  in 
evidence  agreed  with  that  described 
in  the  petition  save  as  to  the  pages  of 
record  referred  to,  and  it  appeared 
that  but  one  note  had  been  executed. 
Halfin  v.  Winkleman,  83  Tex.  165,  18 
S.    W.    433. 

"The  mistake  in  calling  for  the 
pages  of  the  record  or  the  difference 
in  the  date  of  the  note  when  it  is 
apparent  that  only  one  was  executed, 
can  not  be  regarded  as  a  material 
variance  that  affects  the  admissibility 
of  the  note  in  evidence.  William?  v. 
Ball,  52  Tex.  603,  610;  Freeman  v. 
Brundage,  57  Tex.  253,  254;  May  & 
Co.  v.  Pollard.  28  Tex.  677,  678;  Long- 
ley  v.  Caruthers,  64  Tex.  287,  288; 
Pleasants  v.  Dunkin,  47  Tex.  343,  344; 
Trabue  v.  Stonum,  20  Tex.  453,  454; 
Lasater  v.  Van  Hook,  77  Tex.  650,  655, 
14  S.  W.   270."     Halfin  v.   Winkleman, 

83  Tex.   165,   167,   18   S.   W.    433. 

(4)    As  to  Time   of  Payment. 

Where  the  petition  is  founded  on  a 
promissory  note  or  other  promise  in 
writing   to   pay   money,   and    does    not 

2  Tex— 68 


state  the  time  of  payment,  it  is  equiva- 
lent to  an  express  allegation  that  pay- 
ment was  to  be  made  on  demand;  and 
a  promise  to  pay  at  a  future  day  or  on 
[  a    contingency    would    not    be    admis- 
|  sible  in  evidence,  because  of  the  vari- 
ance.    Salinas  v.  Wright,  11  Tex.   572. 
Where  the  petition  alleged  a  promise 
to  pay  "when  thereunto  afterwards  re- 
I  quested,"  and  that  offered  in  evidence 
was   a   promise  to   pay  "in   two   years 
from   this  date,"  it  was  held  that  the 
variance   was   fatal.     Hunt  v.   Wright, 
13  Tex.   549. 

(5)  As  to  Amount  Payable. 

The  note  described  in  the  petition 
is  for  $405.78,  with  5  per  cent  interest 
from  maturity  until  paid,  whereas  the 
note  offered  in  evidence  provides  that 
in  the  event  default  is  made  in  pay- 
ment at  maturity,  and  it  is  placed  in 
the  hands  of  an  attorney  for  collec- 
tion, or  suit  is  brought  on  same,  the 
additional  amount  of  10  per  cent  en 
the  principal  and  interest  on  the  note 
is  to  be  added  as  collection  fees.  The 
variance  is  held  immaterial.  Jones  %\ 
Ellison   (Civ.  App.),  49  S.  W.  406,  407. 

(6)  As  to  Interest. 

The  introduction  of  the  note  in  evi- 
dence was  objected  to  because  there 
was  a  variance  between  the  allegations 
of  the  petition  and  the  note  sued  on, 
in  that  the  petition  alleged  that  said 
note  bore  interest  from  date  at  the 
rate  of  8  per  cent  per  annum,  with- 
out stating  any  time  for  the  payment 
of  said  interest,  whereas  the  note  of- 
fered, provided  that  the  interest  should 
be  paid  annually.  Such  variance  was 
not  material,  as  it  was  not  calculated 
to  mislead  the  defendants.  Rees  v. 
Clark    (Civ.   App.),   39   S.    W.   160,   161. 

Where  it  was  urged  that  a  material 
variance  existed,  in  this,  that  the  note 
pleaded  was  an  obligation  bearing  12 
per  cent  interest  per  annum  from  and 
after  June  27,  1886,  whereas  the  note 
offered  and  admitted  was  an  obligation 
bearing  interest  from  and  after  date 
thereof,    being   the    27th    day    of   June, 
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1883,  it  was  held  that  the  note,  as 
pleaded,  does  not  make  it  clear  from 
which  of  the  two  dates  the  interest 
is  alleged  to  have  run,  and  it  can  not 
be  held  that  there  was  a  variance. 
Bexar  Bldg.,  etc.,  Ass'n  v.  Newman 
(Civ.   App.),   25    S.   W.    461,   464. 

See  Taylor  v.  McFatter  (Civ.  App.), 
109  S.  W.  395,  396,  wherein  it  was  held 
that  there  was  no  variance  between 
the  allegation  and  proof  as  to  interest. 

(7)  As  to  Nature  of  Indorsement. 

In  a  suit  against  an  indorser  of  a 
negotiable  instrument,  it  was  alleged 
that  he  guarantied  its  payment  in  these 
words:  "payment  guarantee."  The 
note  offered  in  evidence  had  indorsed 
thereon,  over  the  indorsement  of  de- 
fendant's name,  the  words  "payment 
guaranteed."  Held,  that  the  variance 
between  the  indorsement  pleaded,  and 
that  produced  in  evidence,  was  im- 
material. Washington  v.  First  Xat. 
Bank,  64  Tex.  4. 

(8)  As  to  Credits  on  Note. 

There  is  no  variance  between  the 
note  offered  in  evidence  and  that  al- 
leged in  the  petition,  where  the  credits 
indorsed  on  it,  though  not  in  terms 
alleged  in  the  petition,  are,  in  effect, 
admitted  by  the  statement  that  the  in- 
stallments of  interest  had  been  paid, 
and  the  credits  are  for  such  install- 
ments. Myers  v.  Humphries  (Civ. 
App.),  47  S.  W.  812,  814. 

The  note  being  joint  and  several,  so 
far  as  the  payee  was  concerned,  he 
could  hold  all  the  makers  jointly  and 
severally  liable  for  the  full  amount, 
regardless  of  the  payments  each  one 
had  made,  and  any  agreement  relative 
to  the  division  of  liability  thereon  by 
the  appellants  inter  se  could  not  affect 
the  question.  It  necessarily  follows 
that  any  payment  made  by  one  of  the 
plaintiffs  inured  to  the  benefit  of  all, 
and  was  in  law  a  payment  by  all  of 
them;  and  this  was  but  the  effect  of 
the  allegation  in  plaintiffs'  petition 
and  as  the  proof  fully  conformed 
thereto,   there   was   no   variance.     Als- 


ton v.  Orr  (Civ.  App.),  105  S.  W.  234, 
236. 

(9)     As    to    Plaintiffs    Ownership  of 
i         Note. 

Where  a  note  being  payable  to  two 

I  was  indorsed  by  one  in  blank,  and  the 

j  plaintiff  alleged  that  he  was  the- owner, 

holder,  and  assignee  of  the  note,  held, 

that   the   allegation    was   not  sufficient 

,  to   authorize  the   introduction  of  parol 

I  evidence    to    prove     that    the    second 

payee  had  relinquished  his  right  in  the 

note    to    the    first    before   the   indorse- 

I  ment.     Roseborough  v.  Gorman,  6  Tex. 

I  313. 

6.    Instrument  Made  Part  of  Petition. 
;      Where    an    instrument    sued    on    is 
made  a  part  of  the  petition,  there  can 
be    no    variance;    the    instrument   filed 
:  will  control  the  averments  of  the  peti- 
|  tion.     Pyron  v.  Grinder,  25  Tex.  Supp. 
159;    Hooks  v.   Bramlette,  1  App.  Civ. 
Cases,   §§   863,   864;    Peters  v.   Critten- 
den,   8    Tex.    131. 

Where  a  note  is  copied  into  the 
petition,  or  attached  thereto  as  an  ex- 
hibit, there  can  be  no  variance 
when  the  note  is  offered  in  evidence. 
Spencer  v.  McCarty,  46  Tex.  213. 

Where  the  instrument  sued  on  is 
made  an  exhibit  and  filed  as  a  part  of 
the  petition,  it  can  not  be  excluded 
on  the  ground  of  variance.  Green- 
wood v.  Anderson,   8  Tex.  225. 

When  the  notes  upon  which  an  ac- 
tion is  founded  are  attached  to  the 
plaintiffs  petition,  the  fact  that,  when 
offered  in  evidence,  they  do  not  cor- 
respond with  the  description  in  the 
petition,  will  not  constitute  a  variance 
Kennon  v.  Bailey,  15  Tex.  Civ.  App. 
28,  38  S.  W.  377. 

The  petition  setting  out  a  note  de- 
clared on  is  supported  by  the  produc- 
tion of  such  note,  although  an  erased 
credit  is  upon  it.  Where  a  copy  of 
the  note  with  such  endorsed  "credit 
with  erasure  is  attached  to  the  peti- 
tion, such  copy  would  cure  the  mis- 
description if  it  were  such.  Watts  v. 
Overstreet,  78  Tex.   571,  14  S.  W.  704. 
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"While  it  is  true  that  the  petition 
did  not  describe  the  notes  as  bearing 
interest,  and  did  not  state  that  the 
word  'nontransferable'  was  written 
upon  the  back  of  such  notes,  there  was 
a  general  description  cf  the  notes  con- 
tained in  the  petition,  and  the  notes 
themselves  were  attached  as  exhibits 
to  the  petition.  Longley  v.  Caruthers, 
64  Tex.  287."  Kennon  v.  Bailey  (Civ. 
App.),    37    S.    W.    776,    777. 

7.  Objection  on  Ground  of  Variance. 
Time  of  Raising.— Objection  for 
variance  between  pleading  and  proof 
should  be  made  at  the  time,  and  if  not 
made  it  is  proof  that  there  is  no  foun- 
dation for  such  objection.  Bond  v. 
Mallow,  17  Tex.  636,  637. 

J.    EVIDENCE. 

In  this  section  on  evidence  it  is  in- 
tended to  treat  in  a  general  way  the 
ruics  of  evidence  applicable  to  this 
subject.  For  full  and  specific  treat- 
ments of  the  particular  branches,  such 
as,  evidence  as  to  consideration,  evi- 
dence as  to  character  and  rights  of 
holder,  etc.,  see  ante  the  sections 
wherein  that  particular  subject  is 
treated.  See,  also,  the  titles  EVI- 
DENCE; PRESUMPTIONS  AND 
BURDEN  OF  PROOF. 

1.  Presumptions  and  Burden  of  Proof, 
a.    In  General. 

After  proof  that  the  signature  is 
genuine,  the  law  presumes  that  the  in- 
strument in  all  its  parts  is  genuine 
also,  when  there  are  no  indications  to 
be  found  upon  it  to  rebut  such  pre- 
sumption. Muckleroy  v.  Bethany,  27 
Tex.  551,  552. 

The  defendant,  being  sued  on  a  note 
under  seal,  pleaded  a  special  non  est 
factum,  admitting  that  he  executed  to 
the  plaintiff  his  promissory  note  cor- 
responding in  all  respects  with  the 
note  sued  on,  except  that  the  note  ex- 
ecuted by  him  was  not  under  seal. 
Held,  that  upon  the  plaintiff  making 
proof  of  the  signature  of  the  defend- 
ant, the   legal   presumption   arose   that 


the  seal  and  all  other  parts  of  the  note 
were  also  genuine;  and  it  was  proper, 
after  proof  of  the  signature,  to  allow 
the  note  to  go  to  the  jury  with  that 
presumption  in  favor  cf  all  its  parts. 
Muckleroy  v.  Bethany,  27  Tex.  551. 
See,  also,  Clayton  v.  Ingram  (Civ. 
App.),  107  S.   W.  880. 

Burden  of  Proof — General  Rule — 
Where  the  issue  was  the  consideration 
of  the  notes,  and  the  plaintiff  assertel 
the  afiirmative  the  burden  of  proof 
was  on  him  to  satisfy  the  jury  on  the 
whole  case  as  made  that  there  was  a 
valuable  consideration  for  the  notes. 
Gutta  Percha,  etc.,  Mfg.  Co.  v.  Cle- 
burne (Civ.  App.),  107  S.  W.  157,  159. 
citing  Franklin  v.  Smith,  1  Posey  220. 
243;  Solomon  v.  Huey,  1  Posey  265. 
267;  Clark  v.  Hills,  67  Tex.  141,  148, 
2   S.   W.   356. 

b.    Execution  of  Note  or  Indorsement. 
.  (1)    Genuineness  Not  Put  in  Issue. 

I      Where  the  question  of  the   genuine- 
I  ness    of    an    indorsees    signature    was 
I  not   put  in  issue  by  his  pleadings,  the 
court,    erroneously-    charged    the    jury 
that:   "The  burden   of  proof  is   on   the 
plaintiff    to    prove    that    the    signature 
I  on    the    back    of    the    note    in    suit    is 
•  the    genuine    signature    of    defendant, 
and  not  a  forgery  of  his  name.    Rosen- 
field    v.    Rosenthal    (Civ.    App.),    39    S. 
W.    193. 

(2)    Execution  Denied  under  Oath. 

Where  the  execution  of  an  instru- 
ment is  denied  under  oath,  the  burden 
of  establishing  such  execution  rests 
upon  the  party  who  offers  it  as  the 
:  foundation  of  his  cause  of  action  or 
defense.  Harvey  v.  Harvey  (Civ. 
App.),  40  S.  W.  185;  Jester  v.  Steiner, 
86  Tex.  415,  25  S.  W.  411;  Stooksbury 
v.  Swan,  85  Tex.  563,  22  S.  W.  876, 
963,  affirming  21  S.  W.  694;  Richers 
v.  Helmcamp,  1  App.  Civ.  Cases,  § 
682;   Davis  v.  Willis,  47  Tex.   154,   159. 

In  an  action  on  an  indorsement  on 
notes  binding  defendant  to  pay  them 
on  demand,  defendant's  verified  plea, 
denying  that  he  executed  or  authorized 
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the  execution  of  indorsements,  was  a 
plea  of  non  est  factum,  and  put  in 
issue  the  execution  of  the  indorse- 
ments, placing  the  burden  of  proof  on 
plaintiff,  under  Rev.  Stat,  1895,  art.  1265, 
subd.  9,  requiring,  unless  the  truth  of 
the  pleading  appears  of  record,  the 
verification  of  a  plea  denying  the  gen- 
uineness of  an  indorsement  on  a  writ- 
ten instrument,  as  required  by  article 
313,  under  article  313,  providing  that 
the  indorsement  of  a  written  instru- 
ment shall  be  regarded  as  fully  proved, 
unless  defendant  denies  its  genuine- 
ness and  files  an  affidavit  stating  that 
he  believes  that  the  indorsement  is 
forged,  and  under  article  2318,  pro- 
viding that  an  instrument  sued  on 
shall  be  received  in  evidence  without 
proof  of  its  execution,  unless  the  per- 
son charged  to  have  executed  it  files 
an  affidavit  denying  its  execution. 
Clymer  v.  Terry  (Civ.  App.),  109  S. 
W.  1129. 

The  plea  of  non  est  factum  filed 
called  for  proof  by  the  plaintiff  of  the 
authority  of  the  agent  to  sign  the 
name  of  the  company  to  the  note  in 
suit,  and  without  such  proof  the  note 
was  not  admissible  in  evidence,  and, 
being  admitted,  constituted  no  proof 
of  the  fact  put  in  issue  by  the  plea. 
(Blain  v.  Pacific  Exp.  Co.,  69  Tex.  74, 
6  S.  W.  679.)  Henderson  Mercantile 
Co.  v.  First  Nat.  Bank,  100  Tex.  344, 
347,  99  S.  W.  850,  reversing  93  S.  W. 
510,  as  to  sufficiency  of  evidence  of 
authority  of  agent. 

(3)    Under  Special  Non  Est  Factum. 

The  case  of  Muckleroy  v.  Bethany, 
27  Tex.  551,  552,  was  a  suit  upon  a 
promissory  note.  "The  defendant 
pleaded  a  special  non  est  factum,  set- 
ting up  that  the  note  executed  by  him 
was  not  under  seal,  while  opposite  to 
the  names  of  the  makers  cf  the  note 
sued  on  there  were  scrolls,  in  one  of 
which  the  word  'seal/  was  written. 
The  question  on  appeal  was:  Upon 
whom  was  the  burden  cf  proof  im- 
posed by  this  special  plea?    The  signa- 


tures to  the  note  were  genuine,  and 
the  note  upon  its  face  bore  no  marks 
of  alteration.  It  was  held  that  the 
burden  of  proof  was  on  the  party 
pleading  the  special  non  est  factum. 
The  ruling  was  based  on  a  similar 
ruling,  made  in  the  case  of  Wells  v. 
Moore,  15  Tex.  521.  In  those  cases 
the  genuineness  of  the  .instrument  sued 
upon  seems  to  have  been  admitted, 
and  the  special  plea  of  non  est  factum 
only  raised  the  issue  of  an  alteration 
in  the  notes.  In  such  a  case  we  think 
the  rule  is  different  than  where  there 
is  a  plea  under  oath  denying  the  ex- 
ecution of  the  contract  upon  which  the 
suit  is  based."  See  Clymer  v.  Terry 
(Civ.   App.),   109   S.   W.   1129,   1130. 

Alteration  of  Note — Qualified  Non 
Est  Factum — Burden  on  Defendant— 
Richers  v.  Helmcamp,  1  App.  Civ. 
Cases,  §  682.  See  First  Nat.  Bank  v. 
Pritchard,  2  App.  Civ.  Cases,  §§  130, 
131. 

In  the  case  of  Wells  v.  Moore,  15 
Tex.  521,  there  was  a  special  plea  of 
non  est  factum,  alleging  an  alteration 
of  the  bond  upon  which  the  suit  was 
brought,  and  the  court  held  that  the 
burden  of  proving  the  alteration  in  the 
bond  rested  upon  the  party  pleading 
it.  See  Muckleroy  v.  Bethany,  27  Tex. 
551,   552. 

c.  As  to  Consideration. 

The  consideration  of  written  instru- 
ments can  only  be  impeached  by  sworn 
plea.  Rev.  Stat.,  art.  1265.  Such  plea 
only  admits  evidence  attacking  the 
consideration.  The  plea  does  not  cast 
the  burden  of  proving  consideration 
upon  the  plaintiff.  Newton  v.  Newton, 
77  Tex.  508,  14  S.  W.  157.  For 
treatment  of  presumptions  as  to  con- 
sideration, see  ante,  "Presumptions  as 
to  Consideration;"  III,  B;  "Evidence." 
Ill,  C,  3;  "Presumption  of  Legality." 
Ill,  D,  2;  "Burden  of  Proof/'  III,  D. 
8;  "Burden  of  Proof,"  III,  E,  5. 

d.  Defensive  Matter  Set  Up. 
(1)    In  General. 

The   burden   of   proof   was  upon  the 
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defendant    to    establish    the  defensive 

matter  set  up  in  his  answer.  Citizens' 

Nat.  Bank  v.  Cammer   (Civ.  App.),  86 
S.  W.  625. 

<2)  Existence  of  Knowledge  on  Part 
of  Plaintiff. 

Before  K.  could  be  shown  to  have 
had  notice  of  the  fact  that  the  con- 
sideration for  the  notes  was  livery 
service  to  be  furnished  by  the  payees 
of  the  note,  such  fact  must  have  been 
shown  to  exist.  The  existence  of  such 
fact,  as  well  as  knowledge  of  it  by 
K.,  was  disputed,  and  the  burden  was 
upon  the  defendant  to  prove  such  fact 
and  that  K.  was  cognizant  of  it  when 
he  purchased  the  notes.  McCormick 
v.  Kampmann  (Civ.  App.),  109  S.  W. 
492,  493. 

"The  introduction  of  the  notes,  prop- 
erly indorsed,  made  a  prima  facie  case 
for  plaintiff,  which  entitled  it  to  re- 
cover, unless  the  defendant,  by  legiti- 
mate evidence,  established  the  defense 
as  pleaded.  Rische  &  Sons  v.  Planters' 
Nat.  Bank,  84  Tex.  413,  19  S.  W.  610." 
Ricker  Nat.  Bank  v.  Brown  (Civ.  App.), 
43   S.    W.   909. 

(3)  Plea  of  Payment 

The  production  of  the  notes  and 
their  introduction  in  evidence  by  the 
appellees,  prima  facie  established  ap- 
pellant's liability,  and  the  burden  was 
upon  him  to  establish  to  the  satisfac- 
tion of  the  jury  the  truth  of  his  plea 
of  payment.  The  production  of  the 
notes  by  appellees  entitled  them  to  a 
verdict  unless  appellant  established  his 
•defense  of  payment  to  the  satisfaction 
of  the  jury  by  such  evidence  as  they 
might  deem  credible  and  worthy  of 
belief.  Conner  v.  Holland,  2  Posey 
405. 

(4)  Tender  of  Payment. 

The  party  alleging  tender  of  pay- 
ment has  the  burden  of  proving  it. 
Stevens  v.  Taylor  (Civ.  App.),  102  S. 
W.    791. 

•c.  Proof  of  Ownership  of  Note. 

Plaintiff  sued  on  a  promissory  note, 


using  in  his  petition  the  terms  "your 
petitioner,  a  resident  citizen,  etc.,  ad- 
ministratbr  of  the  estate  of,  etc.;" 
the  petition  averred  also  that  the  :  ote 
was  the  property  of  the  plaintiff's  in- 
testate, which  was  not  put  in  issue  by 
the  pleadings.  The  defendants  in- 
sisted that  the  suit  was  not  brought 
by  the  plaintiff  in  his  representative 
capacity.  Held,  that  under  the  plead- 
ings the  plaintiff  was  not  required  to 
prove  the  ownership  of  the  note  as 
alleged,  and  that  under  that  aspect 
of  the  case  it  was  not  material  whether 
the  suit  was  brought  in  the  plaintiff's 
own  right,  or  in  his  representative 
capacity.  Trammell  v.  Swan,  25  Tex. 
473. 

f.  Proof  of  Partnership  of  Payees. 
There  is  no  rule  of  evidence  requir- 
ing the  plaintiff,  who  is  assignee  of 
the  note  sued  on — the  note  having  been 
made  to  two  persons — to  prove  that 
such  persons  were  partners.  Smith  v. 
Jamison,    Dallam   631,   632. 

g.  Proof  of  Capacity  of  Assignor. 

Where  the  plaintiff  claims  title  to 
the  note  sued  on,  by  assignment  from 
one  who  is  alleged  to  be  sole  heir 
and  legal  representative  of  the  payee, 
and  the  defendant  files  a  general  denial, 
the  plaintiff  must  prove  the  capacity 
of  his  assignor  as  alleged;  even,  it 
seems,  although  the  assignment  be 
not  alleged  to  be  lost.  Erskine  v. 
Wilson,  20  Tex.  77,  78. 
2.  Admissibility, 
a.    Instrument  Sued  on. 

An  instrument  charged  in  a  pleading 
to  have  been  executed  by  the  other 
party  or  his  authority  is  admissible 
in  evidence  without  proof  of  its  ex- 
ecution unless  the  act  or  the  power 
of  the  agent  be  denied  under  oath. 
This  rule  obtains  also  to  an  instru- 
ment which  does  not  on  its  face  pur- 
port to  be  the  act  of  the  party  on 
whose  behalf  it  is  alleged  to  have  been 
executed.  San  Antonio,  etc.,  R.  Co. 
v.  Harrison,  72  Tex.  478,  10  S.  W.  556; 
City    Waterworks    v.    White,    61    Tex. 


Digitized  by 


Google 


1078 


Bills,  Notes  and  Checks 


536,  538;  Austin  v.  Townes,  10  Tex. 
24,  30;  Brashear  v.  Martin,  25  Tex.  202; 
Lewis  v.  Lowery,  31  Tex.  6^3,  665; 
Bolden  v.  Hughes,  48  Tex.  Civ.  App. 
496,  500,  107  S.  W.  91,  93;  Behrens  v. 
Dignowitty,  4  Tex.  Civ.  App.  201,  23 
S.  W.   288. 

Where  a  petition  sets  forth  an  ac- 
count, consisting  of  several  notes  of 
the  defendant  and  payments  thereon, 
and  the  notes  are  set  out  in  the  peti- 
tion, the  petition  is  founded  "in  whole 
or  in  part"  on  each  of  the  notes;  and 
notwithstanding  that  the  account  may 
show  one  or  more  of  the  notes  to 
have  been  discharged,  they  may  be 
given  in  evidence  without  proof  of 
their  execution,  unless  their  execution 
be  denied  under  oath.  Dial  z\  Taylor, 
8  Tex.  267. 

Where  the  petition  contains  a  copy 
of  the  note  sued  on  and  the  defend- 
ant pleads  payment  without  a  general 
denial  or  other  plea  impeaching  its 
validity,  objection  can  not  be  made  at 
the  trial,  when  the  note  is  offered  in 
evidence,  that  it  had  been  altered  since 
its  execution,  there  being  no  variance 
between  it  and  the  copy.  Matossy  v. 
Frosh,  9  Tex.  610. 

M.  conveyed  land  to  S.,  who  recon- 
veyed  it  by  deed,  reserving  a  lien  for 
several  notes  payable  to  bearer  and 
purporting  to  be  for  purchase  money. 
Defendant,  who  purchased  from  M., 
after  record  of  the  lien,  to  a  suit  for 
foreclosure  pleaded  only  general  denial 
and  innocent  purchaser.  Under  such 
answer  he  could  not  show  that  the 
notes  sued  on  were  never  delivered  to 
S.  and  were  not  given  for  the  purchase 
money,  but  were  delivered  to  other 
parties,  and  were  for  prior  debts  of 
M.  sought  to  be  secured  under  the 
form  of  a  sale  to  S.  and  reconveyance 
by  him,  with  reservation  of  lien.  Lind- 
ley  v.  Nunn,  17  Tex.  Civ.  App.  70, 
42  S.  W.  310.  See  Moore  v.  Alston, 
4  App.  Civ.  Cases,  §  279,  17  S.  W. 
1117;  Robinson  7'.  Brinson,  20  Tex. 
438.  440;  Matossy  v.  Frosh,  9  Tex.  610, 
611;  Lewin  v.   Houston,  8  Tex.  94. 


Where  the  answer  was  tantamount 
to  a  plea  of  non  est  factum,  defend- 
ant should  not  have  been  allowed  to 
introduce  evidence  under  said  answer, 
unless  same  was  sworn  to.  Stacy  v. 
Ross,  27  Tex.  3,  5;  Hurt  v.  Wallace 
(Civ.    App.),    49    S-    W.    675,   676. 

"Plaintiff's  cause  of  action  being 
founded  in  part  on  the  note  which 
was  alleged  to  have  been  executed  by 
defendants'  ancestor,  and  which  was* 
not  alleged  to  be  lost  or  destroyed, 
and  there  being  no  plea  under  oath 
denying  the  execution  thereof  or  cast- 
ing doubt  or  suspicion  on  it,  plaintiff 
was  entitled  to  introduce  the  note  in 
evidence  without  making  proof  of  its 
execution.  Rev.  Stats.,  art.  1265,  §  8. 
and  art.  2318."  Bolden  v.  Hughes,  48 
Tex.  Civ.  App.  496.  500,  107  S.  W. 
91,  93. 

Under  our  statute,  a  note  purporting 
to  be  signed  by  an  agent  which  is  the 
foundation  cf  the  action,  will  be  ad- 
mitted in  evidence,  without  the  neces- 
sity of  proving  its  execution,  unless 
the  execution  thereof  is  denied  under 
oath.  When  it  is  required  to  be 
proved,  both  the  authority  of  the  agent 
to  make  it,  and  its  execution  by  hinw 
must  be  shown.  Brashear  v.  Martin, 
25  Tex.  202.  See  Austin  v.  Townes 
10  Tex.   24,  30,  31. 

Where  a  petition  sets  forth  an  ac- 
count, consisting  of  several  notes  cf 
the  defendant  and  payments  thereon, 
and  the  notes  are  set  out  in  the  peti- 
tion, the  petition  is  founded  "in  whole 
or  in  part*'  en  each  of  the  notes;  and 
notwithstanding  that  the  account  may 
show  one  or  more  of  the  notes'  to 
have  been  discharged,  they  may  be 
given  in  evidence  without  proof  of 
their  execution,  unless  their  execution 
be  denied  under  oath.  Dial  v.  Taylor. 
8  Tex.  267. 

In  a  suit  against  two,  as  partners, 
to  recover  an  amount  alleged  to  be 
due  on  account  of  checks  on  the  plain- 
tiff drawn  by  one  of  the  firm  after  its 
dissolution,  under  authority  from  the 
late    partner   to    settle    the    firm   debt?. 
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and  which  checks  were  paid  by  the 
plaintiff,  held,  that  in  the  absence  of 
a  plea  under  oath  denying  the  au- 
thority of  the  drawer  cf  the  checks 
to  bind  the  firm,  they  are  admissible 
in  evidence  against  both  defendants, 
and  their  admissibility  is  not  affected 
by  the  fact  that  they  were  signed 
alone  by  the  member  who  had  au- 
thority to  settle  the  debts.  Bradford 
v.   Taylor,   61   Tex.   508. 

The  rule  of  evidence  above  stated 
is  not  varied  by  the  fact  that  the  mem- 
ber of  the  late  firm  whose  name  did 
not  appear  on  the  checks  denied  by 
plea  under  oath  the  existence  of  the 
partnership  when  the  checks  were 
drawn;  the  averment  made  by  the 
plaintiffs  pleading  being,  that  the 
checks  were  drawn,  and  the  money  ob- 
tained to  pay  the  debts  of  the  firm, 
under  a  power  existing  after  the  dis- 
solution of  the  partnership.  Bradford 
v.  Taylor,  61  Tex.  508. 

County  Warrants.— Plaintiff  sued  upon 
certain  drafts,  and  a  demurrer  to  his 
petition  was  overruled;  the  court  be- 
low afterwards  refused  to  allow  said 
drafts  to  be  introduced  in  evidence. 
Held,  error.  Green  v.  Guadalupe 
County,   2   Posey  34. 

To  Supply  Word  "Dollars."— Oppen- 
heimer  &  Co.  v.  Fritter,  1  App.  Civ. 
Cases,  §  372;  Roberts  v.  Short,  l  Tex. 
373;  Epperson  v.  Young,  note  29.  8 
Tex.  135;  Callison  v.  Gray,  25  Tex. 
84. 

Suit  to  Interest  Due  on  Note— Ad- 
missibility of  Note. — See  Men  sing, 
etc.,  Co.  v.  Ayers,  2  App.  Civ.  Cases, 
§§   562,   563. 

b.   Parol  Evidence. 
(1)    In  General. 

If  there  was  originally  a  valuable 
consideration  to  support  the  note,  it 
could  not  be  defeated  by  parol  proof 
which  would  be  to  vary  a  written  con- 
tract by  parol  evidence.  Newton  v. 
Newton,  77  Tex.  508,  512,  14  S.  W. 
157. 


(2)    To   Vary,   Contradict   or   Explain 
Recital  of  Fact 

The  statement  as  to  the  considera- 
tion in  the  contract  not  being  a  state- 
ment of  the  terms  of  the  contract,  but 
a  narration  of  a  mere  fact,  parol  evi- 
dence may  be  introduced  to  vary,  con- 
tradict, or  explain  such  statement. 
Kampmann  v.  McCormick  (Civ.  App.), 
99    S.    W.    1147,   1148. 

Where  a  recital  is  part  of  and  enters 
into  the  contract,  it  can  not  be  varied 
or  contradicted.  In  this  case,  for  in- 
stance, it  was  a  part  of  the  contract 
that  C.  should  have  a  lien  on  certain 
personal  property  to  secure  a  debt, 
and  that,  having  entered  into  the  con- 
tract, could  not  be  changed  or  denied 
by  parol  evidence,  but  the  recital  of 
the  consideration  did  not  form  a  part 
of  the  contract,  and  a  different  con- 
sideration altogether  could  be  shown 
by  parol  evidence.  Taylor  v.  Merrill, 
64  Tex.  494;  Womack  v.  Wamble,  7 
Tex.  Civ.  App.  273,  27  S.  W.  154; 
Kampmann  v.  McCormick  (Civ.  App.), 
99  S.  W.  1147,  1148.- 

"In  the  case  of  Hicks  v.   Morris,  57 
Tex.   658,   the   note   contained   this   re- 
cital,    'This    note    is    executed    for   the 
purchase  money  for  the  place  that  the 
undersigned  now   resides   on,'   a*nd   evi- 
dence was  admitted  tending  to  contra- 
dict the  recital.     The  court  said:     'The 
evidence    for    the    purpose    of    showing 
that   the   note   sued   on   was   not  given 
I  for    the    purchase    money    of    the    land 
'  was  objected  to,  on  the  ground  that  it 
sought     "to     vary     or     contradict     the 
terms  of  the  contract  as  evidenced  by 
I  the  note."    This  objection  was  not  well 
taken.    The  recitals  of  facts  in  the  note 
|  are    to    be    distinguished    from    those 
I  parts  of  the  note  which  state  the  con- 
tract.' "       Kampmann     v.     McCormick 
:  (Civ.    App.),   99    §.    W.    1147,    1148. 
j      "In    the   case    of    Kahn    v.    Kahn.   94 
Tex.   114,  58  S.  W.  825,  it  was  recited, 
in*  a  deed  from  a  husband  to  his  wife, 
that   the   consideration   was  $500,   'paid 
by   Amelia   Kahn    out   of   her   separate 
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funds  and  for  4ier  separate  use  and 
benefit.'  The  court  held  that  parol 
evidence  to  the  effect  that  the  husband 
did  not  intend  to  convey  the  land  to 
his  wife  in  her  separate  right  was  in- 
admissible." Kampmann  v.  McCor- 
mick  (Civ.  App.),  99  S.  W.  1147,  1148. 

(3)  Allegations  of  Mutual  Mistake. 
Under  allegations  of  mutual  mis- 
take, and  of  what  the  contract  ac- 
tually made  was,  as  alleged  the  peti- 
tion, it  was  competent  for  plaintiff  to 
prove  by  parol  the  actual  contract  and 
intent  of  the  parties  to  the  indorse- 
ment as  actually  made,  and  to  show 
what  indorsement  was  mutually  in- 
tended to  be  made  by  the  contract. 
Hilliard  v.  White  (Civ.  App.),  31  S. 
W.    553,   556    (see   88  Tex.    591). 

Of  Authority  to  Sign  Maker's  Name. 
— Parol  evidence  is  competent  to  prove 
that  the  maker  of  a  note  authorized 
another  person  to  sign  the  maker's 
name  to  the  note.  Cain  v.  Mack,  33 
Tex.  135. 

(4)  Establishment  of  Parol  Trust. 
See  the  title  TRUSTS  AND  TRUS- 
TEES.     See,    also,    the   title    PAROL 
EVIDENCE. 

c.    Materiality  of  Evidence. 

The  objection  to  the  testimony  of 
maker,  that  he  relied  upon  the  repre- 
sentations of  payee,  and  believed  them 
to  be  true,  is  that  the  holder,  being 
an  innocent  holder  of  the  note  sued 
on,  and  having  acquired  the  same  be- 
fore maturity  without  notice  of  any 
defect  therein,  such  testimony  was  im- 
material. Defendant,  however,  by  His 
pleading,  and  by  the  proof,  raised  the 
issue  of  ownership  of  the  note  sued 
upon,  and  also  averred  that  the  note 
was  acquired  before  maturity,  that  he 
was  not  a  purchaser  for  value,  and 
had  full  notice  cf  the  defect  therein. 
The  issue  thus  raised  was  for  the  jury, 
and  the  evidence,  therefore,  certainly 
admissible.  Morris  v.  Brown,  38  Tex. 
Civ.  App.  266,  270,  85  S.  W.  1015,  af- 
firmed in  101  Tex.  650,  no  op. 

Testimony   in   defense,   in   a   suit   on 


a  promissory  note  given  for  lands, 
showing  fraudulent  representations  by 
the  vendor,  are  admissible  against  a 
holder  of  such  note  with  notice  of 
such  fraud.  Robertson  v.  Guerin,  50 
Tex.  317. 

d      Relevancy     as     Dependent     upon 
Pleading. 

(1)    In  General. 

Affirmative  matter  of  defense  must 
be  pleaded  or  it  can  not  be  given  in 
evidence.  Hence  defenses,  such  as 
payment,  counterclaim,  set-off,  etc, 
must  be  pleaded,  in  a  manner  setting 
out  the  nature  of  payments,  items,  etc., 
or  they  can  not  be  proven.  First  Nat. 
Bank  v.  Pritchard,  2  App.  Civ.  Cases, 
§§  130,  132. 

Where  the  words  erased  would  have 
proven  no  more  than  that  the  note 
had  been  satisfied  by  taking  another 
in  its  place,  this  was  matter, of  de- 
fense, and  had  no  tendency  to  prove 
that  the  note  had  not  been  executed 
and  delivered  as  charged  in  the  peti- 
tion. Hence,  it  was  admissible  as 
against  the  objection  made  to  it,  non 
est  factum  not  having  been  pleaded; 
and  as  there  was  no  answer  setting 
up  payment  or  satisfaction  of  the  note, 
or  any  other  fact  transpiring  after  its 
execution,  which  the  words  erased 
would  have  tended  to  prove,  the 
erasure  was  unimportant,  and  the  note 
was  properly  received  in  evidence- 
Marrow  v.  Richardson  (Sup.),  6  S.  W. 
763,   764. 

Evidence  that  at  the  time  of  the 
execution  of  the  note  sued  on,  and 
as  part  of  the  consideration  therefor, 
the  bank  agreed  with  him  that  it  would 
furnish  him,  for  the  term  of  three 
years,  such  sums  of  money  as  he  might 
need  in  order  to  enable  him  to  profit- 
ably conduct  his  business,  he  being  a 
man  of  limited  capital  and  credit,  is 
properly  excluded  as  it  was  not  alleged 
how  much  money  was  needed  in  order 
to  enable  him  to  profitably  conduct 
his  business,  and  no  facts  are  stated 
which   would   form    a    basis    for   deter- 
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mining  what  sums  would  be  required 
or  were  in  contemplation  of  the  parties 
at  the  time  of  making  the  agreement 
as  probably  necessary  to  accomplish 
the  purposes  for  which  the  agreement 
was  made.  Bailey  v.  Rockwall  County 
Nat.  Bank  (Civ.  App.),  61  S.  W.  530, 
531. 

Entire  failure  of  consideration  can 
not  be  shown  under  the  general  issue. 
Moore  v.  Alston,  4  App.  Civ.  Cases,  § 
279,  17  S.  W.  1117. 

An  endorsee  of  a  note  brought  suit 
thereon  and  to  enforce  vendor's  lien 
on  the  land  for  the  purchase  of  which 
the  note  was  given,  and  alleged  that 
he,  before  purchasing  the  note,  made 
careful  inquiry  as  to  the  nature  of  the 
transaction,  and  became  satisfied  that 
there  was  a  bona  fide  sale  of  the  pay- 
ee's homestead  to  the  maker  of  such 
note.  It  was  held,  that  this  plea  was 
sufficient  to  admit  testimony  to  the  ef- 
fect that  in  his  investigation  of  the 
character  of  the  transaction,  he  con- 
sulted an  attorney  of  the  payee  who 
assured  him  that  the  transaction  was 
binding  and  bona  fide.  Cochran  v. 
Siegfried  (Civ.  App.),  75  S.  W.  542. 

Facts  Not  Pleaded.— Where  the 
plaintiff  sues  on  a  promissory  note, 
and  the  defendant  answers  that  the 
note  was  given  for  money  won  at 
cards,  evidence  that  the  note  was  given 
under  another  jurisdiction  where 
money  won  at  cards  was  a  good  con- 
sideration is  not  admissible.  In  order 
to  let  in  such  evidence,  the  facts 
should  be  pleaded  in  the  original  peti- 
tion, or  by  way  of  replication  to  the 
answer  of  the  defendant.  Norvell  v. 
Oury,  13  Tex.  31. 

Payment  Not  Pleaded. — In  an  action 
on  a  note,  proof  of  a  partial  payment 
not  pleaded  should  be  excluded.  East- 
ham  v.  Patty,  29  Tex.  Civ.  App-  473, 
69  S.  W.  224  (see  97  Tex.  631,  no  op.). 

Evidence  Inadmissible  to  Prove 
Fraud  in  Absence  of  Averment  of 
Facts  Constituting  Fraud. — Morgan  v. 
Vandermark,  l  App.  Civ.  Cases,  §  511. 


(*)  Testimony  Relevant  under  Plea  of 
Non  Est  Factum. 

The  testimony,  under  a  plea  of  non 
est  factum,  that  the  note  when  deliv- 
ered was  for  $35  and  that  after  full 
payment  it  had  been  changed  to  $335 
by  plaintiff,  was  relevant  and  compe- 
tent on  the  issue,  and  should  not  have 
been  excluded.  Stephens  v.  Anderson 
(Civ.  App.),  36  S.  W.  1000,  1002,  af- 
firmed in  93  Tex.  739,  no  op.;  Davis  v. 
Crawford  (Civ.  App.),  53  S.  W.  384, 
385;  Scott  v.  Menly  (Civ.  App.),  105 
S.  W.  55. 

In  an  action  on  a  note  for  $335, 
dated  January  23,  1905,  defendant 
pleading  non  est  factum,  and  claiming 
that  the  note  was  originally  for  $35, 
and  after  being  paid  was  changed  by 
the  plaintiff,  the  payee,  to  one  for  $335, 
a  receipt  of  the  date  of  the  note,  given 
by  plaintiff  to  defendant's  testator,  re- 
citing receipt  of  $30  in  cash  and  a  note 
for  $35,  in  full  payment  for  a  certain 
demand,  and  a  subsequent  writing 
from  plaintiff  to  deceased  reciting, 
"This  will  be  a  receipt  for  the  $15  you 
let  bearer  have.  I  will  indorse  same  on 
your  $35  note  on  receipt  of  money,  to- 
gether with  a  credit  of  $15  indorsed  on 
the  note/'  as  of  the  date  of  the  second 
receipt,  are  admissible  in  evidence. 
Scott  v.  Menly  (Civ.  App.),  105  S. 
W.  55. 

(3)    Under  Answer  Impeaching  Con- 
sideration. 

As  a  circumstance  bearing  upon  the 
question  of  its  being  executed  for  a 
consideration  and  a  subsisting  debt,  a 
memorandum  was  held  admissible. 
This  cause  was  before  the  supreme 
court  (Newton  v.  Newton,  77  Tex.  508, 
14  S.  W.  157),  and  it  was  then  held, 
presumably  upon  the  same  answer, 
that  the  sole  question  to  be  deter- 
mined was  whether  or  not  the  note 
was  without  consideration.  Newton  v. 
Newton  (Civ.  App.),  25  S.  W.  159, 
160. 
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Evidence  Admissible  to  Show  Payee's  j  fendant  filed  exceptions  to  the  peti- 
Good  Faith  and  That  His  Claim  Was  tion,  general  denial,  and  answered  spe- 
Real  and  Not  Pretended. — Schwartz  v. :  cially,  denying  that  plaintiffs  were  the 
Massy,  3  App.  Civ.  Cases,  §  470.  j  owners  of  the  note.    Evidence  byplain- 

(4)  Evidence  Admissible  without  Spe-  \  tiff's  attorney  that  the  former  owners 
cial  Plea.  |  °f   the    note    directed    him    to    sue   on 

Where  the  act  of  stamping  the  note  ;  the  note  in  the  name  of  plaintiffs,  stat- 


"Paid"   was    done   without   the   knowl- 
edge either  of  the  maker  or  the  holder 


ing  that  they  were   the    owners,     was 
material  and  admissible  as  the  former 


of  the  note,  and  was  not  discovered  by  .  owners,  could  so  direct  the  suit  to  be 
one  who  was  buying  the  note,  until  j  brought,  and  would  be  estopped  after- 
about  the  time  of  the  suit,  it  was  ,  wards  to  sue  defendant  in  their  own 
simply  an  unauthorized  act  of  the  bank  J  right  upon  the  note.  Griffin  v.  Parrish 
officer  done  without  the  knowledge  or  (Civ.  App.),  38  S.  W.  383,  384. 
consent  of  any  of  the  parties  interested, '  e.  Questions  Bearing  on  Real  or  Fkti- 
and  proof  of  these  facts  was  admis-  j  tious  Nature  of  Defense. 
sible  without  a  special  plea.  Ashburn  j  The  plaintiff  sued  on  the  notes,  and 
v.  Evans  (Civ.  App.),  72  S.  W.  242,  the  defendants  sought  to  avoid  liabil- 
243«  i  ity,  by  showing  that   the   payee   made 

(5)    Under  Issue  as  to  Ownership.        i  fraudulent    representations,    which    in- 

(a)  Letters  Written  by  Payee.  |  duced  them  to  execute  the  notes.     It 
The    indorsee    complains    of   the    ac-  I  was  held  that  a  question  propounded  to 

tion  of  the  court  in  permitting  maker  the  defendant  which  called  for  an  ad- 
to  introduce  certain  letters  written  by  •  mission  or  denial  that  he  had  trans- 
the  payee  to  the  maker,  the  contents  |  ferred  his  property  for  the  purpose  of 
of  which  tended  to  show  that  said  I  defeating  the  payment  of  the  notes 
payee  was  the  owner  of  the  notes  sued  sued  on,  and  had  advised  his  co-defend- 
on.  These  letters  were  written  after  ant  to  do  likewise,  was  admissible,  as 
the  time  the  law  presumes  the  notes  the  answer  might  aid  the  jury  in  de- 
were  transferred  to  indorsee  and  as  i  termining  whether  or  not  the  defense 
the  indorsee  in  no  way  authorized  or  \  interposed  and  testified  to  by  him  was 
sanctioned  the  writing  of  said  letters,  j  real  or  fictitious.  Hynes  v.  Winston 
or  had  any  knowledge  of  their  having  (Civ.  App.},  40  S.  W.  1025. 
been  written  they  are  inadmissible.  f  Agrecrnent  in  Regard  to  Medium  of 
Rtcker    Nat     Bank     r.      Brown      (Civ  p  t 

App.),  43  S.  W.  909,  910.  I      The  transferee   of  a   note   payable  to 

(b)  Opinion  Evidence  on  Question  of  bearer  brought   suit  in   his   own   name 
Ownership.  against   the    maker,    who   was    allowed. 

The  note,  when  produced,  was  in-  j  over  objections  by  the  plaintiff,  to 
dorsed;  and  this,  if  genuine,  put  the  I  prove  by  the  original  holder  that  when 
legal  title  in  plaintiff,  and  authorized  i  he  sold  the  note  to  the  pianitiff,  the 
him  to  maintain  the  suit.  Defendant's  i  latter  agreed  tbat  he  would  take  Con- 
testimony  that  plaintiff  was  not  the  i  federate  money  from  the  maker  in  pay- 
legal  holder  of  the  note  would  have  ment  of  tbe  notet  provided  payment 
been  his  opinion,  and  an  incorrect  hould  be  made  immediately  on  pre- 
opinion,   upon   a   question   of  law,   and    sentation.     Held,  that  the  admission  of 


was    inadmissible.      Malsch     v.     Heller 
(Civ.  App.),   37  S.  W.  384. 


this    evidence    was    error,    because   the 
promise  was  on  a  condition  never  per- 


(6)      Under    Answer    Denying    Plain-  j  farmed,  and  also  because  it  was  with- 
tiff's  Ownership.  out    any    consideration    to    support  it. 

In  a  suit  on  a  promissory  note    de-  i  Johnston  v.  Josey,  34  Tex.  533. 
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g.    Declaration  of  Payee  against  Note. 

Whether  the  declarations  of  one  of 
the  payees  against  the  note  are  admis- 
sible evidence  depends  upon  the  good 
faith  of  the  transfer.  Barnett  v.  Logue, 
29  Tex.  282. 

h.    Injunction  Obtained  after  Negotia- 
tion. 

Where  a  suit  is  brought  upon  a  ne- 
gotiable security,  which  was  assigned 
before  the  maker  had  enjoined  the 
payee  from  circulating  it,  it  was  not 
error  to  exclude  the  injunction  suit 
from  the  jury.  Morrison  v.  Bean,  25 
Tex.  Supp.  442. 

i.  Plea  of  Non  Est  Factum  Withdrawn 
by  Defendant. 

A  plea  of  non  est  factum,  after  it 
has  been  withdrawn  by  the  defendant 
making  it,  is  not  competent  evidence 
when  offered  by  an  intervenor  attack- 
ing the  validity  of  the  note  to  which 
it  had  been  opposed.  Sweetzer,  etc., 
Co.  v.  Claflin  &  Co.,  74  Tex.  667,  12  S. 
W.  395. 
3.   Weight  and  Sufficiency. 

Defendant  testified:  "I  bought,  and 
now  claim,  the  land  for  which  the  note 
in  evidence  was  given,  and  assumed  the 
payment  of  said  note  as  part  of  the 
purchase  money  for  said  land."  No 
objection  was  made  to  the  introduction 
of  parol  evidence  to  establish  these 
facts.  The  evidence  was  held  sufficient 
to  sustain  a  personal  judgment  against 
him  for  the  amount  of  the  note.  Roc 
r.  Bridges  (Civ.  App.),  31  S.  W.  317. 
318.  See  Spann  v.  Cochran,  63  Tex. 
240. 

Under  Plea  of  Non  Est  Factum. — 
A  defendant  sued  as  surety  on  a  note 
pleaded  non  est  factum,  swearing  posi- 
tively that  "he  did  not  sign  the  note 
nor  authorize  its  signing,  and  his  testi- 
mony was  strongly  supported  by  cir- 
cumstances testified  to  by  other  wit- 
nesses. One  expert  testified  to  his 
belief  in  the  genuineness  of  the  signa- 
ture, and  another  one  to  the  contrary. 
Held  that,  the  burden  of  proof  being  on 
the  plaintiff,  a  finding  against  the  plea 


was  not  warranted.  Talbot  v.  Dillard> 
22  Tex.  Civ.  App.  360,  54  S.  W.  406. 
|  Where  the  suit  was  on  a  promissory 
note,  and  the  defendant  pleaded  under 
oath  that  the  note  was  not  made  by 
him,  nor  by  his  authority,  and  the  only 
proof  was  that  when  the  note  was  pre- 
sented to  the  defendant  he  said  that 
his  brother  had  made  it  without  any 
authority  from  him,  but  that  he  would 
pay  it  in  May,  held,  that  the  court  be- 
low properly  charged  the  jury,  that  a 
subsequent  promise  by  the  defendant 
to  pay  the  note  was  not  sufficient  to 
charge  him  (in  this  action),  and  that 
to  find  for  the  plaintiffs  they  must  be- 
lieve the  defendant  signed  the  note 
himself,  or  authorized  some  other  per- 
son to  do  it  for  him,  or  recognized  the 
authority  for  the  person  so  signing  his 
name.  Wilson  v.  Skaggs,  10'  Tex.  298. 
See  evidence  held  sufficient  to  sup- 
port a  finding  that  a  note  sued  on,  to 
which  non  est  factum  was  pleaded,  was 
executed  by  defendants  or  by  their  au- 
thority. Stowe  v.  Kempner,  23  Tex. 
Civ.  App.  276,  56  S.  W.   116. 

4.     Order   of   Presenting   Evidence   to 
Jury. 

When  non  est  factum  is  pleaded  to 
a  note  for  which  a  recovery  is  sought, 
the  plaintiff  is  not  restricted  by  the  plea 
or  the  practice  of  the  courts  to  a  par- 
ticular order  for  the  introduction  of 
the  testimony,  on  which  he  relies  to 
prove  the  execution  of  the  note.  If 
the  plaintiff  proves  all  the  facts  neces- 
sary to  make  out  his  case,  the  'defend- 
ant can  not  complain  of  the  order  in 
which  the  evidence  is  presented  to  the 
jury,  unless  it  can  be  shown  that  the 
order  in  which  it  was  introduced  tended 
to  mislead  and  embarrass  the  jury. 
Davis  v.  Willis,  47  Tex.  154. 

K.       COMPETENCY       OF       WIT- 
NESSES. 

Being  a  party  to  the  paper  does  not, 
of  itself,  render  the  person  incompe- 
tent to  testify.  McGown  v.  Randolph, 
26   Tex.   492;   Hillebrant  v.   Ains worth, 
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18  Tex.  307;  Parsons  v.  Phipps,  4  Tex. 
341. 

Under  article  2302,  Sayles'  Ann.  Civ. 
St.  1897,  plaintiff  in  an  action  on  a 
note  by  the  payee  is  a  competent  wit- 
ness, being  called  to  testify  by  the 
executor  who  is  the  defendant.  Scott 
v.  Menly  (Civ.  App.),  105  S.  W.  55. 
See  the   title   WITNESSES. 

L.    QUESTION      OF      LAW     AND 
FACT. 

Whether  the  execution  of  the  in- 
strument was  proven,  or  not,  was  a 
question  of  fact  for  the  jury.  Thomp- 
son v.  Payne,  21  Tex.  621,  626. 

"Whether  or  not  the  facts  alleged 
are  sufficient  to  relieve  him  from  the 
obligation  to  pay,  as  he  agreed,  on  the 
face  of  the  notes,  is  a  question  of  law, 
to  be  determined  by  the  court;  but 
whether  or  not  those  facts,  thus  al- 
leged and  denied,  exists,  is  a  question 
of  fact,  for  the  jury  to  determine." 
Rogers  v.  Broadnax,  24  Tex.  538. 

M.  INSTRUCTIONS. 

1.  Instruction  Not  Based  on  Pleading 

and  Proof. 

Where  defendant  did  not  allege  or 
prove  that  plaintiff  ever  authorized 
payment  to  be  made  at  any  bank,  it 
was  error  for  the  court  to  charge  that 
deposits  made  by  defendant  at  a  cer- 
tain bank  to  the  credit  of  the  owner  of 
the  note  would  constitute  payment, 
whether  credited  on  the  note  or  not. 
Eastham  v.  Patty,  29  Tex.  Civ.  App. 
473,  69  S.  W.  244  (see  97  Tex.  631,  no 
op.). 

Failure  of  Consideration — Total  and 
Partial.— See  Gutta  Percha,  etc.,  Mfg. 
Co.  v.  Cleburne,  102  Tex.  36,  112  S.  W. 
1047. 

2.  Conflicting  Testimony  on   Issue. 
Appellant  introduced  evidence  to  the 

effect  that  appellee  had  admitted  that 
he  executed  the  note;  but  it  was  shown 
that  he  was  not  in  Dayton  when  the 
note  was  executed,  and  that  the  letter 
inclosing  the  note  to  appellant  was  not 
written  by  him.    The  issue  should  have 


gone  to  the  jury,  and  the  court  can  not 
hold  that  there  was  no  evidence  of  no 
execution.  Memphis  Coffin  Co.  v.  Pat- 
ton  (Civ.  App.),  106  S.  W.  697,  698. 
And  see  Maloney  Mercantile  Co.  v. 
Dublin  Quarry  Co.  (Civ.  App.),  107 
S.  W.  904,  where  it  was  held  that  the 
issue  as  to  authority  of  an  agent  to  re- 
ceive payment  should  have  been  given 
to  the  jury. 

A    correspondence    of    the    note    in 
date,  and  with  the  exact  terms  of  the 
j  agreement,  with   the   admission   of  the 
I  failure  to  extinguish  the  title  referred 
|  to,  might  justify  such  a  charge.     Rog- 
ers v.  Broadnax,  24  Tex.  538. 
I     Directing      Verdict — Sufficiency      of 
I  Evidence. — In    Harpold   v.   Moss    (Civ. 
App.),  106  S.  W.  1131,  evidence  held  to 
|  justify  the  court  in  directing  a  verdict 
for  plaintiff.     See   the   title   DIRECT- 
ING VERDICT. 

Where  other  evidence,  than  what  the 
face  of  the  note  imports,  has  to  be  re- 
sorted to,  in  order  to  explain  the  cir- 
cumstances and  understanding  under 
which  it  was  given,  for  the  purpose  cf 
establishing  the  defense,  it  is  error  to 
charge  the  jury  to  find  for  the  defend- 
ant. Rogers  v.  Broadnax,  24  Tex.  538. 
a.  Evidence    Adduced    Uncontradicted. 

The  evidence  introduced  by  plaintiff, 
which  is  not  contradicted,  shows  that 
plaintiff  purchased  the  notes  in  due 
course  cf  trade,  before  maturity,  for  a 
valuable  consideration,  and  without 
any  notice  of  the  defenses.  Under  this 
state  of  facts  there  was  no  necessity  of 
the  giving  a  charge,  that  the  burden 
was  on  the  plaintiff  to  prove  that  he 
was  a  bona  fide  holder  for  value.  Gill 
v.  First  Nat.  Bank  (Civ.  App.),  61  S. 
W.  146,  147. 

Charge  as  to  Extension  of  Time- 
Recovery  of  Payment,  Fees  and  Costs. 
— See  ante,  "Recovery  of  Attorneys' 
Fees  and  Costs  Paid  without  Notice  of 
Extension,"  XI,  A,  12,  d. 

4.  Charge  upon  Weight  of  Evidence. 

A  charge  is  upon  the  weight  of  the 
evidence,  in  that  it  makes  the  "defense 
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of  failure  of  consideration"  tantamount 
to  proof  of  failure  of  consideration; 
whereas  there  must  have  been  in  fact  a 
failure  of  the  consideration  for  which 
the  notes  were  executed  before  the 
owner  and  holder  would  be  affected  by 
the  motive  of  the  transferee  in  trans- 
ferring the  notes  to  him.  McCormick 
v.  Kampmann  (Civ.  App.),  109  S.  W. 
492,  493. 

5.  Charge  Limiting  and  Qualifying  Ef- 

fect of  Evidence. 
The  limiting  and  qualifying  effect  of 
a  charge,  upon  the  conduct  and  state- 
ments of  the  holder,  as  testified  to  by  a 
witness,  if  calculated  to  influence  the 
jury  to  believe  that  slight  weight,  if 
any,  should  be  given  to  the  evidence  in 
detailing  what  occurred,  is  error.  This 
evidence,  it  is  true,  might  be  slight,  but 
the  jury  were  authorized  to  consider  it 
in  connection  with  the  other  evidence. 
Nigro  &  Co.  v.  Security  Bank  (Civ. 
App.),  88  S.  W.  375,  378. 

6.  Failure   to   Instruct   or   Withdrawal 

of  Issue. 

a.  Withdrawal  of  Material  Issue. 

In  a  suit  against  the  indorser  of  a 
note,  not  brought  at  either  the  first  or 
second  term  after  its  maturity,  the  al- 
legation that  the  maker  was  notori- 
ously insolvent,  relied  on  to  prevent 
discharge  of  the  indorser  by  such  de- 
lay, presented  a  material  issue  which, 
where  the  evidence  did  not  preclude  a 
finding  in  defendant's  favor,  it  was  er- 
ror to  withdraw  from  the  jury.  Smith 
v.  Richardson  Lumber  Co.,  92  Tex.  448, 
49  S.  W.  574,  reversing  47  S.  W.  386, 
753.  See,  also,  Maloney  Mercantile 
Co.  v.  Dublin  Quarry  Co.  (Civ.  Aj>p.), 
107  &  W.  904. 

b.  Where  No  Evidence  Adduced  on  Is- 

sue. 
Although,  under  a  plea  of  total  fail- 
ure of  the  consideration  of  the  note 
sued  on,  a  defendant  may  establish  its 
partial  failure,  yet,  if  he  has  introduced 
no  evidence  from  which  such  partial 
failure  of  consideration  could  have 
been    found   by   the   jury,    he    can    not 


complain  that  the  court  charged  the 
jury  that  they  should  find  for  the  plain- 
tiff, unless  a  total  failure  of  considera- 
tion had  been  established.  Willis  v. 
Bullitt,  22  Tex.  330. 

No  party  can  require  more  than  that 
the  jury  shall  announce  the  law,  with 
reference  to  such  issue,  as  it  is  practi- 
cable for  the  jury  to  find  a  verdict 
upon,  considering  the  evidence  ad- 
duced in  the  cause.  Willis  v.  Bullitt, 
22  Tex.  330. 

Duty  to  Withdraw  Issue. — Where 
defendant  pleaded  failure  of  considera- 
tion and  another  defense,  but  intro- 
duced no  evidence  in  support  of  the 
former  plea,  it  was  error  to  refuse  a 
charge  withdrawing  the  issue  of  failure 
of  consideration  from  the  jury.  First 
Nat.  Bank  v.  McGinty,  29  Tex.  Civ. 
App.  539,  69  S.  W.  495. 

"The  plea  of  want  of  consideration 
was  sworn  to  and  was  before  the  jury, 
and  the  plaintiff  upon  the  failure  of  the 
defendants  to  introduce  any  evidence 
under  said  plea  was  entitled  to  have 
same  withdrawn  from  the  considera- 
tion of  the  jury.  Tolbert  v.  McBride, 
75  Tex.  95,  12  S.  W.  752;  Newton  v. 
Newton,  77  Tex.  508,  14  S.  W.  157." 
First  Nat.  Bank  v.  McGinty,  29  Tex. 
Civ.  App.  539,  541,  69  S.  W.  495. 

Circumstances  tending  strongly  to 
show  that  plaintiffs  had  received  a 
check  from  defendants,  and  that  the 
same  would  have  been  paid  if  pre- 
sented to  the  bank  on  which  it  was 
drawn  in  a  reasonable  time,  and  that  the 
same  was  not  presented,  and  the  bank 
failed,  causing  a  loss  to  the  defendants, 
was  sufficient  to  raise  the  issue  of 
whether  a  check  had  been  received, 
and  whether  the  plaintiffs  had  been 
negligent  in  net  presenting  the  same 
for  payment.  Pink  Front  Bankrupt 
Store  v.  Mistrot  &  Co.,  40  Tex.  Civ. 
App.  375,  90  S.  W.  75. 

"To  hold  that  such  evidence  is  suffi- 
cient to  raise  the  issue  of  the  receipt 
of  the  check  by  plaintiffs  and  its  ac- 
ceptance or  negligent  failure  to  collect 
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or  return  it,  is  not  permitting  one  pre- 
sumption to  be  piled  upon  another,  but 
is  simply  permitting  the  establishment 
of  such  issues  by  circumstantial  evi- 
dence. Shifflet  v.  St.  Louis,  etc.,  R. 
Co.,  18  Tex.  Civ.  App.  57,  44  S.  W.  918; 
Washington  v.  Missouri,  etc.,  R.  Co., 
90  Tex.  314,  320,  38  S.  W.  764;  Mis- 
souri Pac.  R.  Co.  v.  Porter,  73  Tex. 
304,  307,  11  S.  W.  324."  Pink  Front 
Bankrupt  Store  v.  Mistrot  &  Co.,  40 
Tex.  Civ.  App.  375,  377,  90  S.  W.  75. 

7.   Submission  of  Issue   as   to   Execu- 
tion. 

There  was  no  plea  of  non  est  factum, 
and  it  was  error  to  submit  to  the  jury 
whether  or  not  the  defendant  executed 
the    note    and    mortgage.      Walker    v. 


Tomlinson,  44  Tex.  Civ.  App.  446,  447, 
98  S.  W.  906. 

When  the  suit  is  upon  a  note  exe- 
cuted by  the  husband  and  wife,  and  the 
plea  of  non  est  factum  is  not  sworn  to, 
it  is  error  to  charge  the  jury  upon  the 
execution  of  the  note  or  the  authority 
to  execute  it.  Pas.  Dig.,  art.  1443,  note 
549.  Johnston  v.  Jefferson,  31  Tex.  332. 
8.  Special  Charge  Presenting  Plaintiff's 
Theory. 

Where  a  special  charge  presented  af- 
firmatively plaintiffs  theory  of  the 
case,  its  refusal  would  have  been  error. 
Taylor  v.  McFatter  (Civ.  App.),  109  S. 
W.  395,  398.  See  Missouri,  etc.,  R.  Co. 
v.  McGlamory,  89  Tex.  635,  35  S.  W. 
1058;  Gulf,  etc.,  R.  Co.  v.  Walters.  49 
Tex.  Civ.  App.  71.,  107   S.   W.  369. 


Birth. 

As  to  admissibility  of  declarations  to  prove,  see  the  title  PEDIGREE. 

BlacRlisting. 

See  the  title  LIBEL  AND  SLANDER. 


BlanKs. 

As  to  blank  indorsement,  see  the  title  BILLS,  NOTES  AND  CHECKS,  ante, 
p.  839.  As  to  filling  blanks,  see  the  title  ALTERATION  OF  INSTRUMENTS, 
vol.  1,  p.  198.  As  to  power  to  fill  in  blanks,  see  the  title  POWERS.  As  to  va- 
lidity of  instruments  in  which  blanks  are  left  for  names  of  parties,  see  the 
titles  DEEDS;  GUARDIAN  AND  WARD. 


BlocKade. 

As  to  cotton  transactions  being  in  violation  of  blockade  law,  see  the  title 
ILLEGAL  CONTRACTS.  As  to  obligation  of  carrier  to  make  dispatch  of 
cotton  in  violation  of  blockade  law,  see  the  title  CARRIERS  OF  GOODS. 


Boards. 

As  to  board  of  public  works,  see  the  title  MUNICIPAL  CORPORATIONS. 
As  to  board  of  equalization,  see  the  title  TAXATION.  As  to  board  of  educa- 
tion, see  the  title  SCHOOLS.  As  to  board  of  medical  examiners,  see  the  title 
PHYSICIANS  AND  SURGEONS.     As  to  board  of  land  commissioners,  see 
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the  title  PUBLIC   LANDS.     As  to  board  of  directors,  see  the  title  CORPO- 
RATIONS, and  references  given.    As  to  board  of  health,  see  the  title  HEALTH. 

Boats. 

See  the  title  SHIPS  AND  SHIPPING. 

Dona  Fide  Holder  or  PurcKaser. 

As  to  bona  fide  holder  of  commercial  paper,  see  the  title  BILLS,  NOTES 
AND  CHECKS,  ante,  p.  839.  As  to  bona  fide  holder  of  city  bonds,  see  the 
title  MUNICIPAL,  COUNTY  AND  STATE  SECURITIES.  As  to  bona  fide 
purchaser,  see  the  titles  CHATTEL  MORTGAGES;  EXECUTORS  AND 
ADMINISTRATORS;  SALES;  SHERIFFS'  SALES;  VENDOR  AND  PUR- 
CHASER. 

Bond  for  Title. 

See  the  title  VENDOR  AND  PURCHASER. 
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